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_ PREFACE 


“This seluhie of Decisions of the oper tient of ike Tnteear covers the 


eas cers from January 1, 1981 to December 31, 1981. ‘It includes the most. 


‘ ; T D.” ?? oe 


‘important administrative decisions and legal opinions that were -ren- _ 
- dered by officials of the Department during the period. : 


= The Honorable James G. Watt, served as Secretary of ‘ie anterior = 
-.. during the period covered by this volume; Mr. Donald P. Hodel served as 


7 Under Secretary; Messrs. G. Ray Arnett, Garrey E. Carruthers, Daniel 
- Miller, Pedro A. Sanjuan, Kenneth L. Smith, J. Robinson West served as 


_ Assistant Secretaries of the: Interior; ‘Mr. William H. Coldiron, served as 
Solicitor. Mr. James Limb, served ¢ as Director, Office of. Hearings and ne 
- * Appeals. 


This’ volume will be cited within the e Department of the Interior as 5 “88 
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: of Appeals, DC. Cir. Suit pending. : etree | | | eye 


, Atlantic Richfield Co. Marathon Oil Co., 81 I. D. 457 asm 
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- Black Fox Mining & ‘Development Com v. Cecil Andale, Secrehisy of the Tiievion et 
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Cnere Ph Police Tae Vv: ‘Sieanaie L. Udall et al., Civil No. 14, 206, W.D. La. 
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Bowen v. Cheri Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. ‘Decisions oe i 
~ Dept. by the lower court aff'd, 423 P.2d 104 oe) rev'd, 432 P.2d aD eee iz 


a Stephen H Clarkson, 72 LD. 188 (1965) 


ssieghen H Clarkvon v. U. S.; Cong. Ref. 5-68. ‘Trial amne S reno adverse toU.S. 
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. ~ Columbian Carbon Co, Merwin E. Liss, 63 LD. 166 (1956) 


2 ene EB Liss v. Fred A. ‘Seaton; Civil No. 3233-56. Jdenent: for dgendent. en ao ae 
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| a petition. aes fos | 
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“part pending. 
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Stetbart Capitol Corp: et él Vv. Cecil D: Aue acre ee of the Intrio® Civil No. 
cis 123, D: be Affd in part, rev'd in part, Apr. 24, 1980; Sppeal ee 


= The Dredge Corp, 64 LD. 368 (1957); 65 LD. 336 (1958) | ho : 
| The Dredge Corp. v. J. Riser Reda Civil No. ‘ATS, D. Nev. ee for ea 


- ant, Sept. 9,964; aff'd, 362 F:2d-889 (9th Cir. 1966); no petition. See also Dredge Co. ve 
_ Husite Co., 369 P.2d 676 (262); cert, denied, 871 Peek 821: se = | 


| | Drummond Coal Co., 2 IBSMA 96, 87 LD. 196 (1980) 


- Drummond Coail-Co. ¥. Cecil D. Andrus et ne Civil No. ». C-V-80-M-0828,, N; D. D. Ala, 
"Judgment te Plaintiff, Apr. 20, 1981. - SS hh ge . 


3 Eastern Associated Coal Corp, 82 1 D. 22 (1975) - 


- Internationél. Union of United Mine ‘Workers. of Dots Ve aad C. B. Morion, a 
oo Pee of the Interior, No. 75-1107, United States Ct. of ee DC. “Cir, Dis- 
_ 3 missed i by i isa 29, 1975. 
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‘Eastern Associated Coal Corp., 82 1.D. 311 (197 5). 


United Mine Workers of Annee V. Tao Board of Mine Gita Aipaits No. a 
15-1727, United States Ct. of pene D.C. Cir. Petition for Review ews! 
4 “daly 28, 1975. . . 


| ‘ Eastern Associated Coal ‘Corp, 82 I. D. 506 (197 5); iocgnagioe vies, 83 i D. 


425 (1976), Affd en banc, 83 LD. 695 (1976), 7 IBMA 152 (1976) a 


United Mine Workers of America v. Cecil D. Andris, No. 11- 1090, United States Ct. 
of /PPeals, D.C. Cir. iy dismissal, Apr. A, i. | 


if, Eastover Mining Co y) IBSMA 5, 8ST LD. 9 (2980) 


Eastover 7 Mining Co. v. Cecil D. Andrus et al, Civil No. 80-17, E.D. ye ‘Suit pend | 
ing. - 


eee of Eklutna Inc, 1 ANCAB 165, 83 I: D. 500 1976) 


; State of Alaska v. Alaska Native Claims Appeal Board i al, (Civil No: A76-236, D. | 
Alaska. Suit pending. — 7 


H. J Enevoldsen, 44 IBLA 70, 86 LD. 643 3 (1979) 


H. J Rneselaecn: v. Cecil D. Aiea eile: of the. sats. Glenna M Lane, °° 


Chief, O&G Section, Wyo. State te BIM e Eee feeder, ce a 0. oie | 
_ 0047, D. mye: Suit. penne. eee ? Pe yeah oh 


: David H. Evans v. Ralph C Little, as “31044 4 (Apr. 10, 1970), 1 IBLA \ 269; 
78 LD. 47 (97D. ar | 


‘David H. ane v. “Régis C B Menon: Civil No. 1-71-41, D. Tisha. Orde oes 


motion of Ralph C. Little for leave to intervene as a party defendant issued’ dung: 5, 
1972, Judgment for defendants, duly 27, 1973; aff'd, Mar. 12, 1975; no as “ 


John J. Farrelly et al, 62 1 D. 1 (1955) - 


John d. Farrelly. & The Fifty. One Oil Co. v. 1. Douglas Mek, Civil No. 3087- 56. 
Judgment for plaintiff, Oct. i, 1955; no appeal 


- Milton D. Feinberg; Benson J. Lamp, 31 IBLA 39: 85 LD. 380 978) On a ee 


~ Reconsideration, 40 IBLA 222; 86 I D. 234 (1979) 


) ae i ee v. Cecil Dz Andee eae of the Interior, nee dé -Burski, : : 
: - Douglas E.. Henriques & Edward. W. Stuebing, Administrative. Judges, | IBLA, Civil: 
No. 19-1808. Dismissed as to defendant PenSes Mar. 17, 1981... 


| “Pot Mineral Co, 34 IBLA 285; 85 LD. 171 (1978) 


‘Foote Wadia: Co. v.. Cecil Andrus, Tidivid: & as goat of the Interior, H. | 
~ William Menard, Individ. & as Director, Geological Survey, & Murray T. Smith, ~ 
Individ..& as Area, Mining Supervisor, Geological. Survey, Civil. No. Y= 78-141 eee . 
D. Nev. Dismissed without prejudice, Nov. 1, 1979. No appeal. Hin, eit, he hy, Ps 


Foote Mineral Co. v. U. S, Ct. Cl. No. 12-78. Suit it pending. 
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| Admit Appeal of Fort Berthold beak & Livestock Ass'n v. ee 
| Director, Aberdeen Area le Bureau of Indian Anes 8 IBIA. 90, 
87 LD. 201 (1980) — 3 


Edward Ss. Danks. Sons Hecke Maurice Dies: et al. v. au Fields, 
Acting Supt. of Fort erue Indian Reservation, et al., Civil No. A4-80-39, D. N. D. 
Suit pending. | | | . 


T. Jack Foster, 7 5 LD. 81 (1968) 


Gladys H. Foster; Executrix a the estate of T. Jack Foster v. Stewart L. Udall, Boyd 
L. Rasmussen, oe No. 7611, D.N.M. Judgment for plaintiff, June 2, 1969; no appeal. 


| Franeo Western Oil Co. et al., 65 LD. 316, 427 (1958) 


_- Raymond.d. Hansen v. Fred A. Seaton, ( Civil | No. 2810-59, ‘Judgment for plaintft i 
_ Aug. ee 1960 (opinion); no ARR EO | — ae 


; ‘See Safari Vv. Udall, 304 F, 2d 944 (1962): cert. denied 371 U. s. 901 re 


s. Gabbs Exploration Co, 67 LD. 160 1960) 


Canta: Butioraion: Ce v. Serer: Udall, Civil No. 219- 61. Judgment for defend- Ry 
Estee ant, Dec: 4 1961; aff'd, 315 F. 2d.37 teh cert. denied, 375: US. (822 ties | 


Bstate of Geet. (Timens) Vivian Gardafee, = IBIA us 83 1D. 216 a 
| (1976) : f ; ee 


Seopa Tribes & Bands of the ae tidian Nation v. Thomas. Eleppe, — - 


eee of the Interior, & Erwin rey Civil No. ct 6-200, E. D. Wash. Suit pending: - oT 


ae Stanley Garthofner, Duvall Bros. 6 ID. 4 1960). 


| * Stanley Garthofner Vv. Stewart L. Udall, Civil No. 4194- 60. Judgment for” -paintit tae 
| Nov. rae 1961; no appeal: - : fe | | 


Estate of Gei- kaun- mah Bert) 82 i, D. 408 975) 


Jiciita Geikaunmah Maminedinty, & Iniogane: Cakainak Gane v. Rogers C B. - 


Morton, Secretary of the Interior, Civil No. CIV 75-1010-E, W.D. Okla. J dudement for..: . 


- defendant, 412 F. SBP: 283 (1976); no cae 


3 General Excavating Co, 67 L D. Bad (1960)... 


’ General Retivanns Co. v. U. S, ct. Cl. No 170-62. Dismissed with prejudice, 
Dec. 16, Hg08: ar 


Nelson A. Gerttula, G4 L D. 225 1957 yo 


' Nelson A. Gépttils v. Stewart ve Udall, Civil No. 685-60. Jadgment for defendant; : 
~ June 20, 1961; motion for i rylieeiene denied, Aug. 3, 1961, aff'd, 309 E 2d 653 3 (1962) no 


ae a _ petition. 5 8 


CUMULATIVE INDEX TO SUITS FOR JUDICIAL | REVIEW - 7 a — 


| Charles Be Gonsales et al, ‘Western 1 Oi Fields, Ine, ‘et ae 69 LD. 236 eh 7 | 
| 1962) : . | 


7 Pai. pene Petoleum A Cow & Charis B. Gonsales v. Stewart L. Udall; Civil No: > oe 
5246, D.N.M. Judgment for defendant, June 4, 1964; aff'd, 852 F.2d 32 ae Cir. 1965); oe 


no peu 


James C. ‘Goodwin: 80 ID. 7 (1973) 


James C. Gada v. Dale R. Andrus, State Dir., Bureau: of Land Management, 
_ Burton W. Silcock, Dir, Bureau of Land Management, & Rogers C. B. Morton, Secre- 
“tary of the Interior, Civil No. C-5105, D. oe Dismissed, Oy 29, 1975 (opinion); 

= appeal dismissed, Mar. 9, 1976. 


j Gulf Ou Corp. e 69 LD. 30 (1962) 


| Sauthuiescern Paola Corp. Vv: Secret: Udall; Civil No. 2209- 62. Judgment for ee 
/defendant, Oct. 19; 1962; aff'd; 825 F.2d 633. (1963) no Renhon: = 


= ou ‘Electrical Construction, 62. ID. 280 (19565), IBCA-22 > Supp) a, 
Mar. 30, 1956) | | 


| ‘Guiitie Electrical Gonsiviiction Co. v. ‘U S, Ct. Cl. No. 129-58. Stipulation of settle- re | a 
te ment filed ade 11, 1958. Rae nee eet and case Pe Oct. 10, 1958. . ae 


ae L H. Hagood et al, 65 LD. 405 (1958) a be ee 
Edwin still eal. v. US; wil No. 89, D Colo. 2» Compromise accepted. a 


| Raymond J. Hansen et al, 67 LD. 362 (1960) 


Rion I ‘Hansen et BE v. ‘Stewart ae Udall, Civil No. 3902- 60. “Sadlerient for oT 
- defendant, J une 28, 1961; aff'd, 804 F.2d 944 (1962); cert. denied, 871 U. S. = (1962). ors 


“isbere ‘Saiilicin V. egies L. Udall, Civil Noe 4181- -60. Judgment for defendant, See 


June 23, 1961; ae d, 304 F.2d. 44 be) no pemuon, 


| HueRon Ine, aT IBLA 340, 83 LD. 542 (1976) 


_ Hat ne i v. Phone Kleppe et al, Civil No. 16- 668M, DN: M. Remanded to. 


3 the Interior Board of Land fe June 2, pets appeal dismissed. for lack: of j juris: i 


Schon Oct. 18, sad 


Billy K. Hatfield et al. ‘v. “Southern Ohio Coal Co, 82 LD. 289 975) 3 


. District & United Mine Workers of America et al. v..U.S. ee of Interior Board of 
_ Mine Operations Appeals, No. 75-1704, U.S. Court of Appeals, D. Cc. Cir.. Board’s Bech: ; 
“sion aff’d, 562 F. 2d 1260 (1977): , 


Jesse Higgins, Paul Gower & William Gipson v. Old Ben Coal Corp., 81 
LD. 423 (1974) iy 


. Jesse Higgins et ae vy Cecil D. es No. 77-1368, United States Ct. of Appeals, -_ os | 


‘D C. ‘Cir. Dismissed for lack. of f jurisdiction, oe une 20; 1977. 
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| Kenneth Holt, an spade etc., 68 I.D: 148 (1961) © 
Kenneth Holt, etc. v. U.S., Ct. Cl. No. 162- 62. Sage judgment, daly 2 1966. | 


= “ ‘Hope Natural Gas Co., 70 LD. 228 (1963) - 
| Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2182- 63, 


. Consolidated Gas Supply Corp. v. ‘Sizibart ae Udall et ai Civil No. 2109- 63: Judg- 
ment for eorenee nl Pept. 20, 1966; ‘Per curiam decision, aff'd, pete 28, 1966; no 
petition. | : ma | | 


| Boyd L. Hulse v. William H Griggs, 67 LD. 212 (1960) 


William H. carey v. Michael r Solan, Civil No. 3741, a Idaho. >. Stipiation n for 
- dismissal filed May 15, 1962. : | 2s | ae 


ae Desert Land Bhtries—Indian Hill Gon 7 2: LD. 156 1968), U. S. 
vy. Ollie Mae Shearman etal. Idaho: Desert Land Entries—Indian 
| Hill Group, 73-1. D. 386 (1966) : Poe 


Wallace Reed ai al. v. Bape of the Tiere i aL ‘Civil No. j- 65-86, D. ‘Idaho: Grier 
denving preliminary eae oars Sept. 3, 1965; dismissed, Nov, 10, 1965; amended y 
: complaint filed, Sept. ll, 1967. | | ee ee i 


US. v. Raymond T. Michener et al, ‘Gwil No. 1 65- 93, D. Idaho. Dismissed without 
prejudice, June 6, 1966. oS | : | SP ae ay ls 


US. v. Hood: Corp. et al, Civil No. re 67- 97, SD. Idaho. 


Civil Nos. te 65-86 & 2 67-97 cousslianeea. jude oe to US, Fale: 10, . - 
1970; rev’d, 480 F.2d 634 (9th Cir. 1978); cert. denied, 414 U.S, 1064 Be hes dismissed 
with prejudice pone to the terms of the stipulation, Aug. 30, 1976. 2 


| Appeal of Inter*Helo, Inc, ‘IBCA-713- 5-68 (Dec. 30, 1969), 8 LD. 591 
1975) | | 


John Billmeyer, pe v. LU, S., Ct, cl. No. BT Remanded with instructions to admit 
evidence, May 30, 1975. | a * ‘2 


Interpretation of Soe 609 of a Federal Land Policy & ‘Monageineiit a 7 
—. of 1976—Bureau. of fare lala: BLY) Wilderness: s Sua y,. 86. 

» LD. 89 (1979) ca 3 pee 5 : 
Rocky Mountais Oil & Gas Ass'n v. Cecil D. Peer a va the Tier & Leo 


- Krulitz, Solicitor of the Interior, Civil No. C78- 265, D. bs Judgment for plaintiff, 
Nov. 17, 1980; appeal filed, Jan. 5, 1981. | | - 


Interpretation of the Submerged Lands Act, 711. D. 20 ) (1964) 


Floyd A. Wallis Vv. Stewart L. Udall, Civil No. 3089- 63. Dismissed with prejudice 
| Mar. 2, 1968. | - | a | 


= Island Creek Coal Co., 4 IBSMA 316, 86 LD. 724 i979) 


Island. Creek Coal Co., sloaede Coal. ant V.. Cecil. D. Andrus et Eat elas No. 80-3187, | 
Sw. W. Va: Suit pending... Ses 
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CJ. eersos 82 I. D. 386. (1975) | 
¢ J Iverson Vv. Kent Frizzell: Acting Secretary of the Interior & Dorothy D. Rupe, 7 


Civil No. 75- eer D. Mont. eae for dismissal with prejudice, are 19. 
1976, " 


| JA 2. Terteling & Sons, 64 LD. 466 6 (1957) 7 | 
oA; Terteling & Sons’ v. U. S, Ct. Cl. No. 11-59, Judgment for defendant, 390 F. 2d male” 
926 (1968); corns pape compromised. | -~ | | 


| J D D Armstrong Co., 68 I. D. 289 (1956) 


pe D. Aehittons fa v. U. S, Ct. cl. No. 490- 6. Plaintiff's motion. to aii = 


‘petition allowed, June 26, 1959, Stipulated Dismissal, oa 10, 1969; no appeal. 


M Ccehaas 78 LD. 107 97D) US. v. . Menzel G. Johnson, 16 IBLA 2 
» 234 (1974) - 


Menzel G. vo aene v. as C. B. ‘Morton: ee of the Interior, et ak Civil No. _ 


-CN-LV-74-158, RDF, D. Nev. saa as for defendant, Oct. 18, ae afd, Sept. 38, Bit y 
1980. _ 


ee Jone Oil & Gas, ‘Ine: Cook Oil & Gas, Ine, 41 IBLA: 994: 86 LD. 374 
| oe . | oe eae ee co ae 
Fine. Oil & Gas, Inc. & Cook Oil & Gey ie Vv. Cecil D. Andrus, Sas oft the: : 


Interior, et al., Civil No. i 18384 Dz Colo. es for defendant, dan. 20, (1981; a 
appeal filed es uy, 1981. : | 


: ie Steel Corp., Penacner Vv. Office of Surfivce Mining Renan & ‘ 
22 Ben ive Respondent, 1 IBSMA 184. 979); aoe Steel CrP 2 
TIBSMA 158, 87 LD. 324 (1980) * Bes | 


Raiser Steel Coen. Vv. Office of Surfec Mining & : Enforcement civil No. -80- 656-M, = 
DLN. M. Suit pending a | | | 


Estate of San Pierre Kilkaken (Sam E. Hill), 1 IBIA 299, 0 1D. 58 - 
4972), 4 TBIA 242 (1975), 5 IBIA 12 (1976) a 


: : Cheahine am &. ae Judue v.. Thomas K leppe, Secretary of, the Interior, Civil No. - 
C-76- 14, E.D. Wash. Dismissed with prejudice. : | 


E Aquita L. Kluenter et al., A- 30483, Ney. 18, 1965. 
* See Bobby Lee Moore et al. a 
ae Kottas, Earl Lutzenhiser, 73 LD. 128 (2966) 


"earl M. Tiesahic cal Ee J Kottas Ve, “Steuiart ‘in Udall et al., Civil No. 1871, D. a 
~ Mont. semen for defendant, June 4, 1968; aff'd, 432 F.2d. 328 (9th Cir. 1970); no 
er | | 
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Max L. Krueger, Cilia B. Connelly, 65 I.D. 185 (1958) 


Max Krier v. Fred A. eigen Civil No.. 3106- 58. is dismissed ia plain- —_ 
tiff, June 22, 1959. . 


4 ‘Marlin D. Kuykendall v. Phoenix Area Director & Yavapai Prescott 2 
ae STB 87 LD. 189 (1980) | ae 


Vavasas sprescotk Indian. Tribe v. Cecil Dd. “Andrus, Baia oF. the Interior, oe ab : aur 
“Gil a CIV-80- 464 PCT-CLH, D. Ariz. Suit pending. .. | | | 


W. Dalton La Rue, Sr, 69 LD. 120 (1962) 


-. | W. Dalton La Rue: Sr. v. Stewart L. Udall, Civil No. 2784-62, SG dagaekt for r defend: ee 
ant, Mar. 6, 1963; aff'd, 324 F.2d 428 (1963); cert. denied, 376 US. 907 (1964), ee 


L. B. Samford, Inc., TALD. 86 (1967) . 


L. B. Samford, Ine. v. u, S., Ct. Cl. No. 393- 67. _ Dismissed, £10 F2a 782 «se no | 
‘Petition. oO 


- Charles Lewellen, 70D. 475 1968) 


Deane Darling v. Sisuidtt De Udall; Civil No. 474-64. Judgment f for r defendant, a. 
Oct. 5, 1964; appeal voluntarily dismissed, Mar. 26, 1965. > oe 


_ = Administrative Agival of Ruth Pinto Lewis V. Superintendent of 2 : | 
_ Hastern Navajo Agency, 4 IBIA 147; 82 I. D. 521 (1975) 7 


Ruth Pinte tous Individually & as the Ae nein of. the. Estate af ignacio: ; te 


: Pinto v. Thomas S. Kleppe, Secretary of the Interior, & U.S., Civil No CIV-76- 223 M, 
DN. Judgment. for plaintiff, July 21, 1977; no appeal. Det son, as eae 


tg Milton H. Lichtenwalner et al, 69 LD. 71 (1962) 


poe McGahan v. Sinan d: Udall, Civil No, A-21- 63, D. Aisa. eer on 
merits, sia 24, oe stipulated dismissal of. appeal with acne On: ‘9, 1964. ot 


| Merwin B. Liss et al, 70 LD. 231 (1968) 
| Hope Natural Gas Co. v Stewart L. Udall Civil No. 2132- 63. 


rer : Conssiianied Gas Supply Corp. v. SiseartL. Udall et al., Civil No. -2109- 63. Judg- 
Wage ment for defendant, Sept. 20, 1965; per curiam dec., aff'd, Apr. 2o% 108: no petition. 


Bess May Lutey, 76 LD. 37 (1969) 


Bess May Lutey et al. v. Dept: of Agriculture, BLM, et al., Civil No. 1817, D. Mont. i 
- Judgment for defendant, Dec. 10, 1970; no appeal. ¥ ce 


| “Appa of Carmel J. Melntyre, 4 ANCAB 24, 86 LD. 24, 86 LD. 663 seco) 


Carmel J. MeIntyre v. Cecil D. Andina Secretary of the coer Rank. Ghee Dir. - | : 
BLM, Curtis V. McVee, Alaska State Dir., BLM, Alaska Native Claims Appeal Board, tHe 


~ Ehlutna, Inc. & Cook inlet roe ‘Inc. Civil: ‘No. AT9-391 cIv, D. Alaska. a Bult 
a ne | e 1s : + 


CUMULATIVE INDEX. TO SUITS FOR JUDICIAL REVIEW | = Oa #. 


Elgin A. McKenna Brecutris; Estate 7 Patrick A. . MoKenna, 74 1D. 138 | 
= 1980) : 


Mrs. Elgin a Th ee as Resins ve of th rhe Estate of P Patrick in “MeKenna, peesaaan = 


: i. Udall, Civil No. 2001-67. oucement for defendant, Feb. 14, 1968; aff'd, 418 F. ed ae 


- : 1171 1(1969); no petition. a 


| * es Elgin A. ‘McKenna, Widow ‘and ee in Intereus of P Patrick a Meena | 
Deceased v. Walter J. Hickel, Secretary the ey et ah Gvil N Oo. 2401, ‘D. BY: 
Dismiesce with prejudice, May 11, 1970. | = 


= A G. McKinnon, 62 I. D. 164 (1955) - 


Al @ MeKinnon v. U.S, Civil No. 9433, D: Ore. Jodgment for + plainti i78 F, Supp a 
918 (1959); rev'd, 289 F 2d 908 (9th Cir. 1961). - 


: Estate of : Elizabeth C. Jensen. McMaster, 5 IBIA 61; 83 LD. 45 a96 - | = 


Beyond C. McMaster x VOUS. Dept. of the Tatenon Sealey: of. the Tilenor: & oo 2 : 
| Bureais of Indian a oul Ne Ci6- -129T, W. D. Wash. Dismissed, ‘Sune : 29; 197825 ae 


| Wade. MeNeil et al, 64 1D. 423 957) 


Wade MeNeil Vv. Fred A Se Civil No. 648-58. Judgment for defendant, June 5, ‘ a = 


1959 (opinion); rev'd, 281 F. 2d 931 (1960); no penen 


“Wade McNeil v. Albert K. Leonard et al, Civil No. 2226, D. Mont. Dismissed, 199 Roo. 


_ Supp. $71 (1960); order, Apr. 16, 10a 


Wade MeNeil ‘Ve ‘Stewart L. Udall, Civil No. 678-62 - Thidepinet for defendant; Die. ne : 


18 1968. (opinion); aff d, 340 F. 24 801 (1964); cert. Gened: net U. 5. 904 a 


od Marathon Oil Co; 81 LD. “4NT ast, Atlantic ic Richfield C Co, “Marathon a 
Oil Co., 81 L D. 457 (1974). | a 


Marathon Oil Co. v. Rogers ¢. B . Morton, Seeretary of the Intron, et an » Ovi No. 00 : _ 


14 179, D. Wyo. = 


Mopathion Oil Co. v. Rogers Cc B Morton, 1» Sareary a the Interior et al, civil No. c fe 


co. 14-180, D. Wyo. 


| 3 “Atlantic Richfield ( Co. & Paes Ine, y. Rogers C. B Morton Secretary ee the _ 
Anterior, et al., “o No. C74 181, D. Wyo. - | 


""Retiony ‘Gpnuoligatel Judgment for plains. 407 Fr - Sapp, 1801 assy: aff, ws ae 


. Fad 982 on Cir. 19tM.. 


Salvatore Megna, Guardian, Philip T. Garigan, 65 L D. 33 (1958) 


iGatvataee Megna, Guardian ete: Vv: Fea. A ‘Seaton, Civil No. 468-58, jee for | 
. pant NO 16, (1959; motion for reconsideration denied, Dec. 2, ee no appeal. 


ae “Philip T. ne Vv. > Siemait Ts: ‘Udall, Civil. No. 4577. aie ‘D. er Dvetaant | : | 


injunction against defendant, July 27; 1966; supplemental dec. rendered BEDE 4 1966; | 
aaa for lop se 16, 1967; no Oo ap Peat . - 
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| Meva Corp. 4 16 L D. 205 (1969) - 
Meva Corp. Yv. US, Ct. CL. No. 492- 69. jen for plaintiff 511 F.2d 548 (1975). - 


se | Duncan. Miller, Louise Cuccia, 66 LD. 388 (1959) 


Louise Cuccia & Shell Oil Co. v. Stewart Ti Udall, Civil No. 562-60. Judgment for 
sdglendant, June 27, 1961; no appeal. » | : 


. | - De Miller, 70 I.D. 1 (1963) 


Duncan Miller v. Stewart L. Udall, Civil No..931-63. - Dismissed be pack of prosecu- 
tion, Apr. 21, 1966; no appeal. | 


eS aii Miller, Samuel Ww. McIntosh, T1LLD. 121 1964) 


| Sartuiél W. MeIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment for defend- 
ant, June 29, 1965; no eee " , 


: | Danean Miller, A-30546 (Aug. 10, 1966), A-B0566 hug, U1, 1966), & a 
LD. 2111966) | 


Dench Miller * Vv Udall Civil No. C-167- 66 D. Utah. Disiissed with *orejue, : 
Apr. te 1967; nO. appeal. | ‘ 


Bobby Lee Moore et aly, 72 LD. 508 1965 Anquita L Kluenter et al, ro 
80483 (Nov. 18, 1965) . 


Gary Carson bau etc., et al. v. General Services dd eee: ee ie Civil No. : 
_ 3258, 8. D. Cal. Judgment for defendant, Apr. 12, ob? ards (8TT. Feed. 499. Cir. 
1967); no petition. : : pis | | 


7 Henry 8. Morgan et al, 65 LD. 369 (1958) 


Henry S. Morgan ve Stewart L. Udall, Civil No. 3248- 59. ee for aeeedck. 
Feb. 20, 1961 opinion), aff'd, 306 F.2d 799 (1962); cert. Benied, a US. — ene | 


Morrison Knudsen Co.; Inc., 64 I. D. 185 (1957) 


-_ Morrison eek Co. v. U.S., Ct. Cl. No. 239- 61. Remanded to: Trial Can r, 345 
F.2d 833 (1965); Commr’s report adverse to U.S. issued June 20, 1967; judgment for 
_ plaintiff, 397 F.2d 826 (1968); part remanded to the Board of Contract Appeals be : 
lated dismissal on Oct. 6, 1969; judgment for ee Feb. MG 1970. ss 


rs Glenn Munsey v. _ Smitty Baker. Coal Co., Ralph Baker Smitty Baker, & oP - 
: & P Coal Co., 84 ID. 336 (1977) 7 . 


* ‘Glenk Munsey v. Ce D. Andrus, No. ee alent United States ct. of Appeats, D. 0. _ 
Cir. Suit: pending. : - 


Navajo. Tribe of hidiane v. State of. Utah, 80 LD. 441 (1978) 


| Nasajo Tribe of hile v. Rogers C. iB. Morton, Secretary of a fiisrian: JeeA Bo. 
_ Thompson, Martin Ritvo & Frederick Fishman, members: of the Board-of Land Ap- — 
_ peals, Dept: of the Interior, Civil. No. C-308~73, ae Utah. DIBEUES eH with a Diu: 
J an. 4, 1979, 
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| Richard L: Oelschlaeger, 67 I.D. 237 (1960) | | 
- Richard L. Oelschlaeger v. Stewart L. Udall, Civil No. 4181-60. Dismissed, Nov. 15, 
1963; case reinstated, Feb. 19, 1964; remanded, Apr. 4, 1967; rev’d & remanded with | 


| directions to enter judgment for oar 3889 F.2d a7 4 (1968); cert. denied, 392 U. 5. 
909 (1968). 


Oil and Gas Leasing on (as Withdrawn by ee Orders 1s 
| Indian Purposes in Alaska, 70 I.D. 166 (1963) 


Mrs. Louise A. Pisses v. Stewart L, Udall, Civil No, 760- 63, D. Alaska. Withdrawn 
Apr. 18, 1968, 


_ Supertor O11 Ce v. Robe E: Bennett, Civil no: A-17- -63, D. Alaska, Dismissed, Apr. 
23, 1963. , 


Native Village of Tener: v. Robert L. Bennett, Civil No. A-15- 63, D. Alaska. Dis- 
missed, Oct. 11, 1963. | 


_ Mrs. Poe Pease v. Stewart L. Udall, Civil No. A-20- 63, D. Alaska. Dismissed, 
Oct. 29, 1963 (oral opinion); aff'd, 332 F.2d 62 (th Cir. 1964); no petition. 


_ George L. Gucker v. Stewart L. Udall, Civil No. - 39-68, ‘D. Alaska. Dismissed 
waepous DESyuelces Mar. 2, 1964; no appeal. . | | 


~—6 Ou il Resources, Inc., 28 IBLA 394: 84. 1.D. 91 (1977) 


Oil Resources, le v. Ceci! D. Andrus, Secretary of the Ron Civil No. C-77-0147, Me 
| =. Utah. Suit pending. 


Old Ben Coal Co., 81 1. D. (428, 81 I.D. 436, 81 LD. 440 (1974) | 
Old Ben Coal Corp. v. Interior Board of Mine Operations Appeals et al., Nos. 74- 


1654, 74-1655, 74-1656, United States Court of ara for the 7th Cir. Board’s | 
decision aff'd, 523 F.2d 25 (7th Cir. Po) Fe 


| Oud Ben Coal Co., 82 1.D. 855 (1975) | 
United Mine Workers of A eho v. U.S. Interior oid of Mine Oo Ap- 


peals, No. 75-1852, United States Court of Appeals, D.C. Cir. Vacated & remanded 
with instructions to dismiss as moot, June 10, 1977. . 


Old Ben Coal Co., 8d I. D. 459 (197 7 


United Mine Workers of Geos v. Cecil D. Andrus, No. 11- 1840, United States 
Court of Appeals, D.C. Cir. Suit pending.. cm dh 


Appeal of Ounalashka Corp, 1 ANCAB 104; 83 LD. 415 (1976) 


Ounalashka Corp., for & on behalf of its Ghai biaeN Vv. ais heres gain, 7 
of the Interior & his successors & pee in office, etal, Gvil No. AT6- 241 CIV; 3 
D. ‘Alaska. Suit pending. | 
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D. E. Pack, 30 IBLA 166, 84 I. D. 192 (1977); On | Reconsideration, 38 IBLA | 
23, 85 1.D. 408 (197 8) | 
John s. Runnells v: Cecil Peas cece) of sie oe a Par Civil No. C-77- 


0268, D. Utah. Rev’d & remanded to Bureau of Land Management for issuance oF the 
leases, Feb. 19, 1980; no appeal. | 


Jack W. Parks v.L & M Coal Corp., 83 LD. 710 (1976) 


Jack W. Parks v. Thomas S. Kleppe, No. 7 pe 2052, United States Court of Appeals, 
‘=D: C. Cir. Voluntary dismissal, May 4, 1977. 


Paul Jarvis, Inc., 64 LD. 285 (1957) 


Paul Jarvis, Inc. v. U-S., Ct. Cl. No. 40-58, Stipulated judgment for plaintiff, Dee. 
19, 1958. 


Peter Kiewit Sons’ Co., 72 I. D. 415 (1965) 
Peter Kiewit Sons’ Co. v. U.S., Co Cl, 129-66. tugemene for plain are 24, 1968. 


Curtis D. Peters, 80 L.D. 595 (1973) 


Curtis D. Peters v..U.S., Rogers C. B. Morton, as Secretary of t the Interior, Civil No. 
| _ C-15~-0201 RFP, N.D. Cal. Judgment for defendant, Dec. 1,:1975; no des | 


City of Pieente v. Alvin B. Reeves et al., 81 LD. 65 (1974) © 
Alvin B. Reeves, Genevieve C. Rippey, Leroy Reeves & Thelma Reeves, as heirs of A. 
Hf. Reeves, Deceased v. Rogers C. B. Morton, Secretary of the Interior & The. City of 


Phoenix, a municipal Corp., Civil No. 74-117 PHX-WPC, D. Ariz. Dismissed with 
prejudice, Aug. 9, 1974; reconsideration gered, Sept. 24, 1974; no appeal. | 


Harold Ladd Pierce, 69 I. D. 14 (1962) — 


Dinbase Miller v. Shinar re Udall, Civil No. 1351- 62. Judgment for defendant, 
Aug. 2, 1962; aff'd, 317 F.2d 573 (1963); no petition. 


_ Earl W. Platt, 43 IBLA 41, 86 I.D. 458 (1979) . 


. - Barbara Cacia V. Cecil Andrus, Secretary of the Intertor, Earl W. - Buena Platt, 
Civil No. CIV~80-382 PCT, D. Ariz. Suit peneuie, Pas | 


Pocahontas Fuel Co., 83 I.D. 690 (1976) 


Howard Mullins v. Cecil D. Andrus, No. T7- 1087, United States Court of Appeals, 
ae C. Cir. Reversed & remanded, Dec. 31, 1980. . 


Dic bonis Fuel Co., 84 L D. A489 (197 7). 


Pocahontas Fuel Co., Div. of Consolidation Coal Co. v. Cecil D.-Andrus, No. T7- | 
2239, United States Court of Appeals, Ath Cir. Suit ers | 


Port Blakely Mill Co., AT 11D. 217 (1964) 


Port Blakely Mill Co. v. U.S., Civil No. 6206, W.D. Wash. Diana. with camadine 
Dec. 7, 1964. 
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Estate of John S. Ramsey (Wap Tose Note) (Nez Perce Allottee No. 853, 
Deceased), 81 [.D. 298 (1974) 


Clara Rises Scott v. U. S. & Ree: CL B. Meese a of the Interior, et al., 
Civil No. 8-14-89, D. teene: Dismissed with prejudice, ae 11, 1975; no appeal. | 


Ray D. Bolander Co, 4 2 I.D. 449 (1965) 


Ray D. Bole Co. V. U S., Ct. Cl. 51-66. sidieat for plaintiff, Dec. 13, 1968; 
subsequent Contract Officer’s dec., Dec. 3, 1969; interim dec., Dec. 2, 1969; Order to 
Stay ad until Mar. 31, 1970; dismissed with prejudice, Aug. 3, 1970. 


Estate of Crawford J. Reed ( eae Crow No. 6412), 1 IBIA 326: 719 
—L.D.621 (1972) 


| Gecnce Reed, Sr Vv. Rogers Morton et al, Civil No. eae D. Mont. Dismissed June 
14, 1973; no appeal. 


Reliable Coal Corp., 1 IBMA 97; 79 LD. 139 “aie: | 


_ Reliable Coal.Corp. v. Rogers C. B. Morton, Secretary of the Interior et al., No. 72- 
1477, United States Court of Appeals, Ath Cir. Board’s decision aff d, 478 F. 2d 257 (4th 
Cir. 1973). . 


Republic Steel Corp., 82 1.D. 607 (1975) 


Republic Steel Corp. v. Interior Board of Mine Operations Appeals, No. 76-1041, 
United States Court of pens D.C. Cir. Rev’d & remanded, Feb. 22, 1978. 


‘Richfield Oil Corp., 62 LD. 269 (1955) 


Richfield Oil Carat Vv. Fred A, Seaton, Civil No. neon: idisniseed without preju- — 
dice, Mar. 6, 1958; no appeal. 


Hugh S. Ritter, Thomas M. Bunn, we LD. 111 (1965), Seca on 


_ denied ed letter eon dated dune 23, 1967, byt the Under Secre- 
tary. 


Thomas M. Bunn v. Stewart L. Udall, Civil No. 2615-65. Remanded, June 28, 1966. 


Estate of William Cecil Robedeaux, 1 IBIA 106, 78 LD. 234 (197 b, 2 IBIA | 
33, 80 L.D. 390 (1973) 


Oneta Lamb Robedeaux et ai. v. Rogers C. B. Marais Civil No. i l= 646, 6 Okla. 
Dismissed, Jan. 11, 1973. | 


Houston Bus Hill v. Rogers C. B. Morton, Civil No. 72- 376, W.D. Okla. eee 
for plaintiff, Oct. 29, 1973; amended judgment for plaintiff, Nov. 12, 1973; ‘app 
dismissed, June 28, 1974. 


Houston Bus Hill & Thurman S Hurst v. Rogers C. B. Morton, Secretary: of the . 
Interior, Civil No. 73-528-B, W.D. Okla. Judgment for plaintiff, Apr. 30, 1975; cor- 
rected judgment, May 2, 1975; per curiam dec., vacated & romero: Oct. 2, 1975; 
judgment for plaintiff, Dec. 1, 1975. 
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Roberts Brothers Coal Co., 2 IBSMA 284, 87 I. D. 439 (1980) 


Roberts Brothers Coal Co. v. Cecil D. Andrus et af ‘Civil No. 80- 016900 (G), WD. | 
Ky. Suit pending. 


_ Estate of Clark Joseph Robinson, 7 IBIA 74; 85 I.D, 294 (1978) 


Rene Robinson, by & through her Guardian Ad Litem, Nancy Clifford v. Cecil 
Andrus, Secretary of the Interior, Gretchen Robinson & Trixi Lynn peOUInSOn Harris, 
Civil No. CIV-78- 5097, D.S.D. Suit pending. 


| Rosebud Coal Sales Co., 37 IBLA 251; 85 LD. 396 978) 


Rosebud Coal Sales Co. v. Cecil D. Andrus, Secretary of the Interior, Frank Gregg, 
Director, Bureau of Land Management, & Maria B. Bohl, Chief, Land & Mining, — 
Bureau of Land Management, Wyo., Civil No, C78-261, D. Wyo. Judgment for ae 
tiff, Oct. 17, 1979. No appeal. 


Richard W. Rowe, Daniel Caidinie 82 I.D. 174 (1975) 


Richard W. Rowe, Daniel Gaudiane v. Stanley K. Hathaway, in his official capac- 
ity as Secretary of the anEETO Civil No. 75-1152. dudement for defendant, July 29, 
1976. 


San Carlos Mineral Strip, 69 LD. 195 (1962) 


James Houston Bowman v. Stewart L Udall, Civil No. 105-63. _ Judgment for as: 
fendant, 243 F. Supp. 672 (1965); aff'd sub nom. S. Jack Hinton et al. v. Stewart L. 
Udall, 364 F.2d 676 (1966); cert. denied, 385 U.S. 878 (1966); supplemented by M- 
86767, Nov. 1, 1967. - . "3 


Seal and Co., 68 I.D. 94 (1961) 


Seal & Co. v. U.S., Ct. Cl. 274-62. Judgment for plaintiff, Jan. 31, 1964; no appeal. 


Administrative Appeal of Sessions, Inc. (A Cal. Corp.) v. Vyola Olinger 
_ Ortner (Lessor), Lease No. PSL-38, Joseph Patrick Patencio (Lessor), 
Lease No. PSL-36, Larry Olinger (Lessor), Lease No. Benne 81 LD. 
651 (1974) 


Sessions, Inc. v. Rogers CB. Morton, Secretary of the Interior, et al., Civil No. CV 
74-3589 LTL, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976. . 


Sessions, Ine. v. Reger C. B. Morton, Secretary of the Interior, et al., Civil No. CV 
14-3591 MML, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976. 


‘Sessions, Inc. v. Rogers C. B. Morton, Secretary of the Interior, et al., Civil No. CV 
14-3590 FW, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976. 


_ Steve Shapiro v. pinoy Coal Co., 83 I.D. 59. (1976) 


| Bishop Coal Co. v. Thomas S. ‘hippe No. 76-1368, United States Court of f Appeals 
4th Cir. Suit pending. 3 
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Shell Oil Co, A-30575 (Oct. 31, 1966), Chargeability of Acreage Em- 
braced in Oil & Gas Lease Offers, 7 1 LD. 337 (1964) 7 


Shell Oil Co. v. Udall, Civil No. 216-67. Stipulated dismissal, Ae 19, 1968. 


Sinclair Oil & Gas Co., 75 LD. 155 (1968) 


Sinclair Oil & Gas Co. v. Stewart L. Udall, Secretary of the Interior, et al., Civil No. 
5277, D. Wyo. Judgment for defendant, sub nom. Atlantic Richfield Co. v. Walter J. 
Hickel, 303 F. Supp. 724 (1969); aff'd, 432 F.2d 587 (10th Cir. 1970); no petition. 


Charles T. Sink, 82 1.D. 535 (1975) 


Charles T. Sink v. Thomas S. Kleppe, Secretary of the Interior—Mining Enforce- 
ment & Safety Administration (MESA), No. 75-1292, United States Court of Appeals, 
4th Cir. Vacated without prejudice to plaintiff's rights, 529 F.2d 601 (4th Cir. 1975). 


Southern Pacific Co., 76 I.D. 1 (1969) 


| Southern Pacific Co. v. Walter J. Hickel, “Secretary of the Interior, Civil No. — 
-D. Cal. ‘Judgment for defendant, Dec. 2, 1970 (opinion); no appeal. 


Southern Pacific. Co., Pout G. Wedekind, ’ TT LD. 177 (1970), 20 IBLA 365 
(197 5) | 


‘George C. Laden, Louis Wedekind, Mrs. Vern Lear, Mrs. Arda Fritz, & Helen Laden 
Wagner, heirs of George H. Wedekind, Deceased v. Rogers C. B. Morton et al., Civil No. 
R-2858, D. Nev. On June 20, 1974, remanded for further agency proceedings as 
originally ordered in 77 I.D. 177; Dist. Ct. reserves. jurisdiction; supplemental com- 
plaint filed, Aug. 1, 1975; judgment for defendant, Nov. 29, 1976; apyee filed, Jan. 27, 
1977. | 


Cn ee Aree & ee Division, Yuba Consolidated In- 
dustries, Ine., 69 I.D. 178 (1962) . 


Southwest Welding v. U.S., Civil No. 68-1658-CC, C.D. Cal. Judgment for Deere a 
Jan. 14, 1970; appeal dismissed, Apr. 6, 1970. . 


Southwestern Petroleum Corp. et ah aol LD. 206 1964) 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 5778, D.N.M. Judg- 
ment for defendant, Mar. 8, 1965; aff'd, 361 F.2d 650 (10th Cir. 1966); no petition. 


Standard Oil Co. of California et al., 76 I.D. 271 (1969) _ 
Standard Oil Co. of Calin v. Walter J. Hickel et al., Civil No. A-159-69, D. 


Alaska. Judgment for plaintiff, 317 F. Supp. 1192 (1970); aff’d sub nom. Standard Oil 
Co. of Cal. v. Rogers C. B. Morton et al., 450 F.2d 493 (9th Cir. 1971); no petition. 


Standard Oil Co. of Texas, 71 1.D. 257 (1964) 


_ California Oil Co. v. Secretary of the Interior, Civil No. 5729, D.N.M. Judgment for 
plaintiff, Jan. 21, 1965; no oP Eee 
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James K. Tallman, 68 1.D. 256 (1961) 
dames K. Palivion et al. v. Stewart L. Udall, Civil No. 1852-62. Fiat for 


defendant, Nov. 1, 1962 (opinion); rev'd, 324 F.2d 411 (1963); ceré. granted, 376 USS. 
961 (1964); Dist. Ct. aff'd, 380 U.S. 1 (1965); rehearing denied, 380 U.S. 989 (1965). 


Texaco, Inc., 75 LD. 8 (1968) 
Texaco, Inc, a. Corp. v. Secretary of the Interior, Civil No. 446-68. Judgment for . 


plaintiff, 295 F. Supp. 1297 (1969); aff'd in part & remanded, 437 F.2d 636 1970); aff'd 
in part & remanded, July 19, 1972. 


Texas Construction Co., 64 1.D. 97 (1957), reconsideration dened IBCA- 
73 (June 18, 1957) 


— Texas Cancun Co. v. U.S., Ct. Cl. No. 224-58. Stipulated judgment for plaintiff, 
Dec. 14, 1961. 


Estate of John Thomas, Deceased Cayuse Allottee No. 223 & Estate of 
| Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 LD. A401 
(1957) © | | 

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859-581. siasuiont : 


' for defendant, Sept. 18, 1958; aff'd, 270 F.2d 319 (1959); cert. denied, 364 ne 814 
(1960); rehearing denied, 364 U. 5. 906 (1960). | 


Thor- Westcliffe Development, Ine., 70 LD. 134 (1963) - 


Thee Westcliffe Development, Inc. v. Stewart L. Udall, Civil No. 5348, D. N. Mi. Dis- 
issad with prea’ June 25, 19638. . | 


See also: | 
Thor-Westcliffe Development, Inc. v. ‘Stewart L. Udall et al. Civil No. 2406-61. 


Judgment for defendant, Mar. 22, 1962; aff'd, 314 F.2d 257 1968 cert, denied, 373 
U.S. 951 (1963). . 


- Richard K. Todd et al., 68 LD. 291 (1961) 


Bert F. Duesing v. Stewart L. Udall, Civil No. 290-62. Judgment for defendant, 
July 17, 1962 (oral opinion); aff'd, 350 F.2d 748 (1965); cert. denied, 383 U.S. 912 (1966). 


Ae peod et al. v. Stewart. LE. Udall, Civil Nos. 298- 62—299- 62, incl. - Judgment for 
_ defendant, Aug. 2, 1962; aff'd, 350 F.2d 748 (1965); no petition. 


Appeal of Toke Cleaners, 81 I.D. 258 (1974) 
Thom Properties, Inc., d/b/a Toke Cleaners & Launderers v. U.S, Department of 


the Interior, Bureau of Indian Affairs, Civil No. A3-74~-99, D.N.D. Stipulation for . 
dismissal & order dismissing case, June 16, 1975. 


Estate of Phillip Tooisgah, 4 TIBIA 189; 82 I.D. 541 (1975) 


cena Morris & Velma Tooisgah v. Thomas S. Kleppe, Secretary of the interior, 
Civil No. CIV-76-0037-D, W.D. Okla. Suit pending. 
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Union Oil Co. Bid on Tract 228, Brazos Area, Texas Offshore Sale, 75 1. D. 
147 (1968), 76 I.D. 69 (1969) 


The Superior Oil Co. et al. v. Seas L. Udall Civil No. 1521- 68. Seaeaes for 
plaintiff, July 29, 1968, modified, July 31, 1968; aff'd, 409 F.2d 1115 (1969); eee 
as moot, June 4, 1969; no penton. 


Union Oil Co. of California, 71 LD. 287 (1964) 


Union Oil Co. of California v. Sieipiee L. Udall, Civil No. 2595- 64. Judgment for 
Geipndant, Dec. 27, 1965; no appeal. 


niOn Oil Co. of Californix et al, 1 LD. 169 (1964); 72 L.D. 313 (1965) 


Penelope Chase Brown et al. v. Sidon Udall, Civil No. 9202, D. Colo. Judgment for 
‘plaintiff, 261 F. Supp. 954 (1966); aff'd, 406 F.2d 759 (10th Cir. 1969); cert. granted, 396 
“US. 817 (1969); rev’d & remanded, 400 U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 
1971; judgment for plaintiff, 370 F. Supp: 108 (1973); vacated & remanded, Sept. 22, 
| 1975: petition for rehearing en banc denied; cert. denied, June 21, ele remanded to 

the Dept. for ee pee Jan. 17, 1977. . 


Equity Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Onier to Close Files ane 
Bey Proceedings: Mar. 25, 1967. 


Gabbs Pesionation Co. v. Sibert. Udall, Civil No. 9464, D. Colo. Order to Close 
Files and Stay Proceedings, Mar. 25, 1967. | 


Harlan H. Huge et al. v. Conn Udall, Civil No. 9252, ‘D. Colc. Order to Close 
Files and Stay Proceedings, Mar. 25, 1967. 


Barnette T. Napier et al. v. Secretary of | the Interior, Civil No. 8691, D. Colo. Judg- 

ment for plaintiff, 261-F. Supp. 954 (1966); aff'd, 406 F.2d 759 (10th Cir. 1969); cert. 

- granted, 396 U.S. 817 (1969); rev’d & remanded, 400 U.S. 48 (1970); remanded to Dist. 

Ct.; Mar. 12, 1971; judgment for plaintiff, 370 F. Supp. 108 (1973); vacated & remand- 

ed, Sept. 22, 1975; petition for rehearing en banc denied; cert. denied, June 21,:1976; 
remanded to the Dept. for further proceedings, J an. 17, 1977. 


ohn W. Savage v. Steiwart L. ‘Udall, Civil nO 9458, D. Colo. Order to Close Files 
and Stay Proceedings, Mar. 25, 1967. 7 _ : 7 


The Oil Shale Corp. et al. v. Secretary of the Interior, Civil. No. 8680, dD. Colo. 
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff'd, 406 F.2d 759 (10th Cir. 1969); 
cert. granted, 396 U.S. 817 (1969); rev'd & remanded, 400 U.S. 48 (1970); remanded to. 
Dis. Ct., Mar. 12, 1971; judgment for plaintiff, 370 F: Supp. 108 (1973); vacated & 

remanded, Sept. 22, 1975; petition for rehearing en banc denied; cert. denied, June 21, 
1976; remanded to the Dept. for further proceedings, Jan: 17, 1977. 


_ The Oil Shale Corp. et al. v. Stewart L. Udall, Civil No. 9465, D. Colo. Order to 
Close Files & Stay Broce eaInES, Mar. 25, 1967. 


doseph B. Umpleby et al. v. Stewart L. Udall, Civil No. 8685, D. Colo. aleeat for 
plaintiff, 261 F. Supp. 954 (1966); aff'd, 406 F.2d 759 (10th Cir. 1969); cert. granted, 396 . 
U.S. 817 (1969); rev’d & remanded, 400 U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 
1971; judgment for plaintiff, 370 F. Supp. 108 (1973); vacated & remanded, Sept. 22, 
1975; petition for rehearing en banc denied; cert. denied, June 21, 1976; nemanded: to 
the Dept. for further proceedings, Jan. 17, 1977. 


Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 9461, ‘D. Colo. 
Order to Close:Files & Stay Proceedings, Mar. 25, 1967. 
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‘Union Oil Co. of California, Ramon P. Colvert, 65 LD. 245 (1958) 


Union Oil Co. of California v. Stewart L Udall, Civil No. 3042-58. Judgment for 
defendant, nee 2, 1960 (opinion); aff'd, 289 F.2d 790 Geen Lo a 


Union Pasifie R. R, 72 I. D. 76 (1965) 


The State of Wyoming & Gulf Oil Corp. v. Stewart L. Udall, etc., Civil No. 4918, D. 
Wyo. Dismissed with prejudice, 255 F. Supp. 481 TOO) aff'd, 379 F. ca 635 (10th Cir. 
1967); cert. denied, 389 U.S. 985 (1967). | 


United Mine Workers of America v. Inland Steel Co. 83 L D. 87 (1976) 


United Mine Workers of America v. Thomas s. Kleppe, No. 76-1377, United States 
Court of Appeals, 7 th Cir. Board's decision aff'd, 561 F.2d 1258 (7th Cir. 1977 . 


United Mine Workers of 2 Meee Local Union No. 1 993 v. Consolidation 
Coal Co., 84 LD. 254 (1977)... 


hea Union No. 1993, United Mine Workers of Angee v. Cecil D. Andrus No. T7- 
1582, United eae Court. of Appeals, D.C. Gr. Suit penne, ; 


US. v. Alonzo A. Adame: et al., 64 1 D. 221 (1957), iA 27364 uly 1, 1957) 


Alonzo A. veneer et al. v. Paul B. Witmer et al, Civil No. 1292-57-Y, S:.D. Cal. 
Complaint dismissed, Nov. 27, 1957 (opinion); rev’d & remanded, 271 F.2d 29 (9th Cir. 
1958); on rehearing, appeal dismissed as to Witmer; petition for rehearing by Berri- 
man denied, 271 F.2d 37 (9th Cir. 1959) | | | 


U.S. v. Alorizo Adams, Civil No. 187-60-WM, S.D. Cal. Judgment for plaintiff Jan. 
29, 1962 (opinion); daceseat modified, 318 F.2d och on Cir. aver no penn -~ 


US. v. ELA. & Esther Barrows, 76 I. D. 299 (1969) 


Esther Barrows, as an septal & as ; Executrix of the Last Will of E E. A. Barrows, 
Deceased v. Walter J. Hickel, Civil No. 70-215-CC, C. D. Cal. ea for defendant, 
a 20, 1970; aff d, 447 F.2d. 80 (9th Cir.1971). | 


‘US. v. J. L. Block, 80 LD. 571 (1978) 


J. L. Block vy. Rogers Morton, Secretary of. jhe Interior, Civil No. LV- 14-9, BRT, D. 
‘Nev. Judgment for defendant, June 6, 1975; rev'd & remanded with instructions to 
remand to the Secretary of the Interior, Mar. 29, 1977; no petition. : 


U. Ss. V. ‘Lloyd W. Booth, 76 I.D. 73 (1969) 


Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D. Nee Judgment for 
_ defendant, June 30, 1970; no appeal, | . | 


U S. .v. Alice A. & Carrie H. Boyle, 16 LD. 61, 318 2969), reconsideration | 
denied, Jan. 22, 1970 : 


Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, ee of the hivion Civil 
No. Civ-71-491 Phx WEC, D. Ariz. Judgment for plaintiff, May 4, 1972; rev’d & 
remanded, 519 F.2d 551 (9th Cir. 1975); cert. denied, 423 U.S. 1088 (1975). , 
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U.S. v. R. W. Brubaker et al., A-30636 (July 24, 1968); 9 IBLA 281, 80 
LD. 261 (1973) 


R. W. Brubaker, a/k/a Ronald W Brubaker, B. A. Brubaker, a/k/a Barbara A. 
Brubaker, & William J. Mann, a/k/a W. J. Mann. v. Rogers C. B. Morton, Secretary of — 
the Interior, Civil No. 78-1228 EC, C.D. Cal. Dismissed with Precis: oe 13, 1973; 
aff'd, 500. F.2d 200 (9th Cir. 1974); no petition. 


U.S. v. Brubaker-Mann, Inc. R: W. Brubaker a/k/a Ronald W. Brubaker, B. A. 

Brubaker, a/k/a Barbara A. Brubaker & William J. Mann, a/k/a W. J. Mann, Civil 

~ No, 74-742-JWC, C.D. Cal. Stipulated agreement dated Jan. 30, 1975, and accepted 
by the defendants on ae 3, 1975; final judgment entered May 7, 1975. | 


US. v. Henrietta & Andrew Julius Bunkowski, 5 IBLA 102; 19 LD. 43 
(1972) © 


Henrietta & Avis Julius Bunkowski v. L. Paul Appaae District Manager, 
Bureau of Land Management, Thomas S. Kleppe, Secretary of the Interior, et al., Civil | 
No. R-76- 182-BRT, D. Nev. Dismissed with prejudice, Nov. 27, 1978. 


U.S. Vv. Ford M. Converse, 72 L.D. 141 (1965) 


Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Saeacne for defend- - 
ant, 262 F. Supp. 583 (1966); aff'd, 399 F.2d 616 (9th Cir. 1968); cert. denied, 393 U.S. 
1025 (1969). 


“US. v. Alvis F. Denison et al, T1 LD. 144 (1964), 76 LD, 233 969), 


7 Marie W. Denison, individually & as executrix of the Estate of Alvis F. Denison, " 
deceased v. Stewart L. Udall, Civil ne 963, D. Ariz. Remanded, 248 F. Pape: 942 
(1965). 


Leo E. Shoup v. Stewart L. Udall, Civil No. 5822-Phx., D. Ariz. _Sadement for 
defendant, Jan. 31, 1972. | 


Reid Smith v. Stewart L. Udall, etc., Civil No. 1058, D. Ariz. Judgment f for defend: 
ant, Jan. 31, 1972; aff'd, Feb. 1, 1974; cert. denied, Oct. 5, 1974, 7 


U.S. v. Everett Foster et al., 65 LD. 1 (1958) 


Everett Foster et al. v. Fred A. Seaton, Civil No. 344-58. J udgment for defendants, 
‘Dec. 5, 1958 (opinion); aff'd, 271 F.2d 836 (1959); no petition. | 


US. Vv. Golden Grigg et al., 19 IBLA 379, 82 1.D. 128 (1975) 


| Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Williams, Rikon Williams, 

_ Lovell Taylor, William A. Anderson, Saragene Smith, Thomas M. Anderson, Bonnie — 
Anderson, Charles. L. Taylor, Darlene Baines, Luann & Paul E. Hogg v. U.S., Rogers 
C. B. Morton, Secretary of the Interior, Civil No. 1-75-75, D. Idaho. Judgment for 
defendant, Nov. 6, 1979; appeal filed; Jan. 3, 1980. | 


: U.S. v. Henault Mining Co., 73 LD. 184 (1966) 


Henault Mining Co. v. Harold Tysk et al., Civil No. 634, D. Mont. Judgment for - 
ae 271 F. Supp. 474 (1967); rev’d & remanded for further proceedings, 419 F.2d | 
— 766 (9th Cir. ae" cert. denied, 398 U.S. 950 (1970); eens for defendant, Oct. 6, 
. 197 0. | | 
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U.S. v. Charles H. Henrikson et al., TO 1.D. 212 (1968) 


Charles H. Henrikson et al. v. Stewart aq, Udall ai al., Civil No. 41749, N.D. Cal. 
Judgment for defendant, 229 F. Supp. 510 (1964); aff'd, 350 F.2d 949 (9th Cir. 1968); 
cert. de nied, 384 U.S. 940 (1966). . . 


US. v. Humboldt Placer Mining Co. & Del De Rese 79 LD. 709 (1972) 


Humboldt Placer Mining Co. & Del De Rosier v. Secretary of the Interior, Civil No. | 
S-2755, E.D. Cal. Dismissed with prejudice, June 12, 1974; aff'd, 549 F.2d 622 (9th Cir. 
1977); petition for cert. filed, June 25, 1977. 


US. v. Ideal Cement Co., 5 JIBLA 235, 19 I. D. 117 (1972) 


Ideal Basic Piss Inc., formerly oun as Ideal Cement Co. v. “Rogers C. B. 
Morton, Civil No. J-12-72, D. ‘Alaska. Judgment for defendant, Feb. 25, 1974; motion 
to vacate judgment denied, May 6, 1974; aff'd, 542 F.2d 1864 (9th Cir. 1976). : 


U.S. v. Independent Quick Silver Co., 72 LD. 367 (1965) 


Independent Quick Silver Co., an Oregon Corp. v. Stewart L. Udall, Civil No. 65- | 
590, D. Ore. Judgment for defendant, 262 F. Supp. 583 (1966); appeal dismissed. 


US. v. Richard Dean Lance, 3 ID. 218 (1966) 


Richard Dean Lance vy. Stewart L. Udall et al., Civil No. 1864, D. Nev. Fadewent 
for defendant, Jan. 23, 1968; no appeal. | 


U.S. v. William A. McCall, Sr, The Die Corp, Estate of Olaf H 
Nelson, Deceased, Small Tract ale eles Ass'n, OG 2 IBLA 
64, 78 LD. 71 (1971) 


William A. McCall, Sr., The Dredge Corp, & Olaf H. Nelson v. John F. Boyles et al., 
Civil No, 74-68(RDF), D. Nev. Judgment for defendant, June 15, 1976; petition for 
reconsideration denied, Aug. 17, 1977; aff'd, July 10, 1980; rehearing en bane denied, 
Oct. 17, 1980; petition for certiorari Jan. 14, 1981, 


U.S. v. William A. McCall, Sr., Estate a Olaf Henry Nelson, Deceased a 
IBLA 21; 79 I.D. 457 (1972) | 


William A. McCall, Sr. & the Estate of Olaf ee Nelson, deceased v. John S. 
Boyles, District Manager, Bureau of Land Management, Thomas S. Kleppe, Secretary 
of the Interior, et al., Civil No. LV-76-155 RDF, D. Nev. Judgment for defendant, 
Nov. 4, 1977; aff'd 628 F.2d 1185 (9th Cir. 1980); petition for certiorari filed Jan. 14, 
1981. 


U. 8. v. Kenneth McClarty, 711. D. 331 (1964), 761. D. 193 (1969) 


‘Kenneth McClarty v. Stewart L. Udail et al., Civil No. 116, E.D, Wash. Nedenieat 
for defendant, May 26, 1966; rev'd & remanded, 408 F.2d 907 (9th Cir. 1969); remand- 
ed to the Secretary, May 7, 1969; vacated & remanded to Bureau of Land Manage- 
ment, Aug. 18, 1969. 


US. v. Charles Maher et al. 5 IBLA 209, 79 LD. 109 (1972) 


Charles Maher & L. Franklin Mader v: Rogers C. B. Morton, Secretary of the 
Interior, Civil No. 1-72-153, D. Idaho. Dismissed without prejudice, Apr. 3, 1973. 
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US. v. Mary A. Mattey, 67 LD. 68 (1960) 


U. S. v. Edison R. Nowreines etal, Civil No. 65- 220-PH, C.D. Cal. eee for 
defendant, Nov. 16, m0; rev'd & remanded, 403 F.2d 316 habe) no petition. 


‘US. v. Frank & Wanita Melluzzo, 76 LD. 160 (1969), 32 IBLA 46 (1977) 


Frank & Wanita Melluzzo v. Rogers C. B. Morton, Civil No. CIV 73-308 PHX CAM, 
D. Ariz. Judgment for defendant, June 19, 1974; aff'd in part & rev'd & remanded in 
part, 534 F.2d 860 (9th Cir. 1976); no petition. 


Frank & Wanita Melluzzo v. Cecil Andrus, Secretary of the ia Civil No. CIV- 
79-282 PHX, CAM, D. Ariz. d eee for defendant, May 20,1980. __- 


US. v. ‘Rranh & Wanito Melluzzo, et aL 76 LD. 181 (1969): edonisiden 
ation, 1 IBLA 37, TT L.D. V2 (1970) 


WJIM Mie Deadipean Co. et al. v. ee C. B. Morton, Civil No. 70-679, D. 
Ariz. Judgment for defendant, Dec. 8, 1971; dismissed, Feb. 4, 1974. 


U.S. v. Mineral Ventures, Ltd., 80 ID. 792 (1973) 


Mineral Ventures, Ltd. v. The Secretary of the Interior, Civil No. 74-201, D. Ore. 
Judgment for defendant, July 10, 1975; vacated & remanded, May 3, 1977; modified 
amended judgment, Sept. 9, 1977. 


US. v. G. Patrick Morris et al., 82 1.D. 146 (1975) 


G. Patrick Moris. Joan E. Roth, Elise L. Neeley, Lyle D. Roth, Vera M. Baltzor 
(formerly Vera M. Noble), Charlene S. & George R. Baltzor, Juanita M. & Nellie Mae 
Morris, Milo & Peggy M. Axelsen, & Farm Development Corp. v. U.S. & Rogers C. B. 
Morton, Secretary of the Interior, Civil No. 1-75-74, D. Idaho. Aff’d in part, rev'd in 
part, Dec. 20, 1976; rev’d, 593 F.2d 851 (9th Cir. 1978). Dismissed with Prejuciey, June 
23, 1980; motion to vacate denied Oct. 9, 1980; BDECE, filed Dec. 3, 1980. — 


U.S. v. New Jersey Zinc Cé., 74 LD. 191 (1967) 


The New Jersey Zinc Gorn a Del. Com v. Stewart L, Udall, Civil No. 61-C-404, Dz. 
Colo. Dismissed with prejudice, Jan. 5, 1970. 


U.S. v. Lloyd O'Callaghan, Sr., et. al., 79 LD. 689 (1972), U.S. v. Lloyd 
O Callaghan, Sr., cones No. R-04845 (July 7, neo) 29 IBLA dodo 
(1977) 


Lloyd O'Callaghan, Sr., Individually & as Executor of the Estate of nes O’Cal- 


laghan v. Rogers Morton et al., Civil No. 73-129-S, S.D. Cal. Aff'd in part & remand- | 
ed, May i, 1974. Judgment for defendant, May 16, 1978, aff'd, May 8, 1980. : 


U.S. v. J. R. Osborne.et al., 11 LD. 83 (1970), 28 IBLA 13 1976), réconsid: 
eration denied by order dated Jan. 4, 1977 i 


a R. Osborne, uaivduatly ¢ & on. sas o i R. Ones: et al. v. Rogers C. B. 
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Morton et al., Civil No. 1564, D. Nev. Judgment for defendant, Mar. 1, 1972; remand- 
ed to Dist. Ct. with directions to reassess Secretary’ s conclusion, Feb. 22, 1974; re- 
| manded to the DYe with orders to re-examine the issues, Dec. 8, 1974. 


Bradford Mining Corp., Successor of J. R. Osborne, agent for various persons v. Cecil 
D. Andrus, Secretary of the Interior, Civil No, LV-77-218, RDF, D. Nev. Suit pending. 


US. v. Pittsburgh Pacific Co., 30 IBLA 388; 84 ID. 282 (1977) 
Pittsburgh Pacific Co. v. U.S., Dept. of the Interior, Cecil Andrus, Joseph W. Goss, 
Anne Poindexter Lewis, Martin Ritvo, State of South Dakota, Dept. of Environmental 
Protection & Allen Lockner, Civil No, CIV77-5055, W.D.S.D. Suit pending. 


State of South Dakota v. Cecil D. Andrus, Secretary of the Interior, et al., Civil No. 
CIV 77-5058, W.D.S.D. Dismissed, nee 26, 1978; aff d, Feb. 12, 1980; cert. denied, 


Sept. 4, 1980. 


U.S. v. E. V. Pressentin & Devisees of tiie H. 8. Martin Estate, 71 I.D. 447 
(1964) 


E. V. Pemene Fred J. Martin, Admin. of H. A. Martin ues Stewart L. Udall 
& Charles Stoddard, Civil No. 1194-65. Judgment for defendant, Mar. 19, 1969; no 
appeal. | 
U.S. v. Ollie Mae Niello et al., 73 “ai 386 (1966) 
See Idaho Desert Land Entries—Indian Hill Group 


U.S. v. C. F. Snyder et al., 72 1.D. 228 (1965) 
Ruth Snyder, Adm r(x) of the Estate of C. F ‘Gaiden Deceased et al. v. Stewart L. 


Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 267 F. Supp. 110 (1967); 
rev'd, A405 F.2d 1179 (10th Cir. 1968); cert. denied, 396. U. S. 819 (1969). 


U.S. v. Souther Pacific Co., 17 LD. 41 (1970) . 


Southern Pacific Co. et al. v. Rogers C. B. Morton et al., Civil No. S-2155, E.D. Cal. 
eneEene for defendant, Nov. 20, 1974. 


U.S. v. Clarence r. & Mary D. Stevens, 17 LD. 97 (1970) 


Clarence T. & Mary D. Stevens, v. Walter J. Hickel, Guil No. 1-70- 94, D. Idaho. 
Judgment for defendant, June 4, 1971. 


U.S. v. Elmer H. Swanson, 81 LD. 14 (1974), 34 IBLA 25 (1978) 


Ria Swanson v. Rogers C. B. Morton, Secretary of the Interior, Civil No. 4-74- 
10, D. Idaho. Dismissed without prejudice, Dec. 23, 1975 (opinion). - | 


Elmer H. Swanson & Livingston Silver, Ine. v. Cecil D. Avdrus Seoretary of the 
Interior, Civil No. CIV-78-4045, D. Idaho. Suit pending. — ; | 


U.S. v. Alfred N. Verrue, 15 LD. 300 (1968) 


| Alfred N. Veries. U.S. ef al., Civil No. 6898 Phx., D. Ariz. Rev’d & remanded, Dec. 
29, 1970; aff'd, 457 F.2d 1202 (9th Cir. 1971); no petition. _ | 
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| US. Vv. Verne O. & Ina C. White, 72 LD. 552 (1965) © 


Vernon O. & tie Cc. White v. Stewart L. Udall, Civil No..1- 65-122, D. Idaho. Juds- 
ment for defendant, on 6, ade aff'd, ae F. 2d 334 (Sth. Cir, 1968); no penn 


Us. Vv. Frank W. Winegar et ab 81 LD. 370 cag74) 


| Shell Oil Co. & DA. Shale, Inc. v. Rogers C. B. Morton, Secretary of the ee 
| Civil No. 74-F-739, D. Colo. Judgment for plaintiff, Jan. 17, 1977; aff'd, Jan. 25, 1979. 


US. Vv. Elodymae Zwang, U.S. v. Darrell Zwang, 26 IBLA 41; 83 L D. 280 
(1976) 


Darrell & Elodymae Zwang Vv. Cecil Andrus, Secretary of the ey, Civil No. TT- 
1481 R, D. Cal. duegment for a Aug. 20, 1979. | 


a a) S. v. Merle I. Zweifel et al., 80 LD. 323 (197 3) 


Merle I. Zweifel et al v. U. S, Cwvil No. C-5276, D. Colo. Dismissed without prelus 
dice, Oct. 31, 1973. ; , 


Kenneth Roberts et al. v. Rogers C. B. Morten & The Interior Board of Land 


Appeals, Civil No. C-5808, D. Colo. Dismissed with Prejudice, 389 F. Supp. 87 (1975); 
aff'd, 549 F.2d 158 (10th Cir. 1977). : - | 


&. A. Vaughey, 63 LD. 85 (1956) 


EA. Veashey v. Fred A. Seaton, Civil No. 1744-56. Dismissed by stipulation, Apr. 
18, 1957; no appeal. 


Estate of Cecelia Smith Vergote (Borger) Mote A. (K.) Charles & Caro- 


line J. Charles (Brendale), 5 IBIA 96; 83 I. D. 209 ols 
Confederated Tribes & Bands of the Yakima Indian Nation v. Thomas Kleppé, 
| Secretary of the PECIOE & Phillip Brendale, Civil No. C-76-199, E.D. Wash. Suit 
pending. . : 


Estate of Florence Bluesky Vessell ( Unallotted Lac Courte. Onilis moe 
pewa of Wisconsin), 1 IBIA 312, 19 I.D. 615 (197 2) | 


Constance Jean Hollen Eskra V. Rogers Cc B. Morton et al, Civil No. 72-O-428, ‘D. 
Wis. eeeleees 380 F. Supp. 205 (1974); rev'd, Sept. 29, 1975; no. petition. . 


| Virginia Tron, Coal & Coke ron ae IBSMA 165, 87 LD. 327 (1980) 


Virginia Iron, Coal & Coke Co. v. Cecil D. Andrus, Secretary es the Interior, Civil : 
No. 80-0245-B, W. D. Va. Suit pending. * 


Burt A. Webel et al, 73 LD. 280 (1966) 


Burt & Lueva G. Wackerli et ar Vv. Stewart iL Udall et sie Civil No. 1- 66-92, D. 
Idaho. Amended complaint filed, ‘Mar. 1%, ee Judgement. for plaintiff, Feb. 28, (1975. 


| Estate of Milward Wallace Ward, 82 I. D. 341 (197 5) 


Alfred Ward, Irene Ward Wise, & Elizabeth Collins v. Kent Frizzell, Aches Secre- 
tary of the Interior, et al., Civil No. C75-175, D. Wyo. Dismissed, Jan. 1, 1976. 
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ne Consicnon Corp., 64 I.D. 87 6 (1957) 


- Weardco Consiueiion Corp. v. U.S., Civil No. 278- 59-PH, S. D. Cal. ndament: for 
plaintiff, Oct. 26, 1959; satisfaction of judgment entered, Feb. 9, 1960. 


Estate of Mary Ursula Rock Wellknown, 1 IBIA 88; 78 I.D. 179 (1971) 


William T. Shaw, dJr., et al. v. Rogers C. B. Morton et al., Civil No. 974, D. Mont. 
Dismissed, July 6, 1973 (opinion); no appeal. 


Western Nuclear, Inc., 35 IBLA 146; 85 I.D; 129 (1978) 


Western Nuclear, Inc., a Del. Corp., authorized & doing business in the State of 
Wyo. v. Cecil Andrus, Secretary of the Interior, & U.S., Civil No. C78-129, D. Wyo. 
Judgment for defendant, 475 F. Supp. 654 (D. Wyo. 1979); appeal filed Nov. 28, 1979. 


Minnie F. Wharton, John W. Wharton, Ruth Wharton James, Carroll 
Wharton, Iris Wharton Bartyl, Marvin Wharton, Thomas Wharton, 
Betty Wharton Zink, Faye Wharton i a & Samuel Wharton, 
4IBLA 287; 19 I. D. 6 (1972). | 


US. & Rogers C. B. Morton, Secretary ae the Inierior v. Minnie E. & John W. 
Wharton, Ruth Wharton James, Carroll Wharton, Iris Wharton Bartyle, Marvin 
Wharton, Thomas Wharton, Betty Wharton Zink, Faye Wharton Pamperien-& Samuel 

_ Wharion, Civil No. 70-106, D. Ore. Judgment for defendant, Feb. 26, 1973; reconsider- 
ation denied, June 4, 1978; rev’d & remanded, 514 F.2d 406 (th Cir. 1975); no peti- 
tion, 


_ Estate of Hiemstennie Maggie) | Whiz Abbott, 2 IBIA 53, 80 LD. 617. 
(1978); 4 IBIA 12, 82 LL.D. 169 (1975); reconsideration denied, 4 IBIA 
79 (1975) - 

Doris. Whis Bary hile &. ae Smith, . Sr. SeGianian A Dein or Deak 


| Vernon, Kenneth, Mona & Joseph Smith, Minors, et al., Civil No. C-75-190, E.D. 
Wash. Judgment for defendant, Jan. 21, 1977; no appeal. _ + 


Wilson Farms Coal Co., 2 IBSMA u 8 87 LD. 245 (1980) 


Wilson Farms Coal Co. v. Cecil D. Aidit Scietany Zi the Interior, Civil No. 80- 
150, E.D. Ky. Suit pending. 


Frank Winegar, Shell Oil Co. & D. A. Shale. Ine., 74 LD. 161 (1967) 


Shell Oil Co. et al. v. Udall et al., Civil No. 67-C-821, D. Colo. jadenent for 
plaintiff, Sept. 18, 1967; no appeal. 


Appeal of Wisenak, Inc.,.1 ANCAB 157; 83 I.D. 496 (1976) 


Wisenak, Inc., an Alaska Corp. v. Thomas S. Kleppe, Individually & as Secretary of 
the Interior & the U.S., Civil No. F76-38 Civ., D. Alaska. Remanded to Department 
for further proceedings, July 9, 1979. 
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Estate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 LD. 436 (1958) - 


Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah, De- 
ceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane Asenap, Wilfred Tab- 
bytite, J. R. Graves, Examiner of Inheritance, Bureau of Indian Affairs, Dept. of the 

- Interior & Earl R. Wiseman, District Dir. of Internal Revenue, Civil No. 8281, W.D. 
Okla. Dismissed as to the Examiner of Inheritance; plaintiff dismissed suit without 
prejudice as to the other defendants. 


Thomas J. Huff, Adm. with will aieiee of the Estate of Wook-Kah-Nah v. Stew: 


art L, Udall, Civil No. 2595-60. J agement for defendant, J une 5, 1962; remanded, 312 
F.2d 358 (1962). a 


State of Wyoming, 27 IBLA 187; 83 LD. 364 (1976) 
State of Wyoming, Albert E. King, Comm ’r of Public Lands v. Cecil D. Andrus, 


Secretary of the Interior, Civil No. C77-034K, D. Wyo. Judgment for defendant, Sept. 
8, 1977; aff d, duly 18, 1979. 


— Zapata Coal Coie: 2 IBSMA 9, 87 LD. 11 (1980) 
Zapata Coal Corp. v. Cecil D. Andrus, Civil No. 80-2058, S.W. W. Va. Suit pending. | 
Zeigler Coal Co., 81 I.D. 729 (1974) 


| International Union of United Mine Workers of America v. Stanley K. Hathaway, | 
Secretary of the Interior, No. 75-1008, United States Court of Appeals, D.C. Cir. Rev'd 
& remanded to the Board for further proceedings, 532 F.2d 1403 (1976). 


eee Coal Co., g9 I.D. 36 (1975) 


Zeigler Coal Co. v. Kent Frizzell, Acting Secretary of the Interior, No. 15-1139, oa 
United States Court of Appeals, D.C. Cir. Judgment for defendant, a F.2d 398 
(1976). | 
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the Production of Oil and Gas From 

_ Leases of the Ft. Peck Tribal Lands Under © 

- the 1938 Mineral Leasing Act, M-36896, 
84 I.D. 905 (1977). 

Archer, J. D., A-30750 (May 31, 1967); over- 
ruled, 79 I.D. 416 (1972). | 

Armstrong v. Matthews (40 L.D. 496); over- 
ruled SO far as in conflict, 44 L.D. 156 
(1915). | 


Arnold v, Burger (45 LD. ee modified, 46 


LD. 320 (1918). 
Arundell, Thomas F. (33 L.D. 76); peereuled 
so far as in conflict, 51 L.D. 51 (1925). | 
Ashton, Fred W. (31 L.D. 356); overruled, 42 
L.D. 215 (1913). 


‘Atlantic and Pacific: R.R. Co. 6 LD. 209); 


overruled, 27 L.D. 241 (1898). 
Auerbach, Samuel H. (29 L.D. 208); over- 
ruled, 36 L.D. 36 (1907) (See 387 L.D. 715). 
Baca Float No. 3 (5 L.D. 705; 12 L.D. 676; 13 

L.D. 624); vacated so far as in conflict, 29 


L.D. 44 (1899). 
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Bailey, John W. (3 L.D. 386); modified, 5 L.D. 
513 (1887). 

Baker v. Hurst (7 L.D. 457); overruled, 8 L.D. 
110 (1889) (See 9 L.D. 360). 

Barash, Max, 63 I.D. 51 (1956); was over- 
ruled in part by Solicitor’s Opinion—Issu- 
ance of Noncompetitive Oil & Gas Leases 
on Lands within the Geologic Structures 

_of Producing Oil or Gas Fields, M-36686, 


74 LD. 285 (1967); overruled, Permian 


Mud Service, Inc., 31 IBLA 150, 84 I.D. 342 
(1977). 
Barbour v. Wilson (23 L.D. 462); vacated, 28 
_L.D. 62 (1899). 
Barbut, James (9 L.D. 514); overruled so far 
as in conflict, 29 L.D. 698 (1900). 
Barlow, S. L. M. (5 L.D. 695); contra, 6 7 
648 (1888). 
Barnhurst v. State of Utah (80 L.D. 314); 
| modified, AT L.D. 359 (1920). 
Bartch v. Kennedy (3 L.D. 487); overruled, 6 
L.D. 217 (1887). 
Beery v. Northern Pacific Ry. Co. (41. L.D. 
~. . 121); overruled, 48 L.D. 586 (1914). 
Bennet, Peter W. (6 L.D. 672); overruled, 29 
L.D. 565 (1900). 
Bernardini, Eugene J. (62 I.D. 281); distin- 
guished, 63 LD. 102 (1956). | 
Big Lark (48 L.D. 479); distinguished, 58 LD. 
680, 682 (1944). - 
Birkholz, John (27 L.D. 59); overruled so far 
as in conflict, 43 L.D. 221 (1914). 
Birkland, Bertha M. (45 L.D. 104); overruled, 
46 L.D. 110 (1917), : 
Bivins v. Shelly (2 L.D. 282); modified, 4 L.D. 
583 (1886). | 
Black, L. C. (8 L.D. 101); overruled, 34 L.D. 
606 (1906) (See 36 L.D. 14). 
Blenkner v. Sloggy (2 L.D. 267); overruled, 6 
L.D. 217 (1887). 


Boeschen, Conrad William (41 L.D. 309); va-. 


cated, 42 L.D. 244 (1918). 


Bosch, Gottlieb (8 L.D. 45); sone? 13 


L.D. 42 (1891). 
Box v. Ulstein (3 L.D- 143); overruled, 6 L.D. 
217 (1887). 
Boyle, William (38 LD. 603);. overruled so 
far as in conflict, 44 L.D, 331 (1915). 
Braasch, William C. and Christ. C. Prange 
(48 L.D. 448); overruled so far as in con- 
flict, 60:I.D. 417, 419. 
Bradford, J. L. (31 L.D: 182); overruled, 35 
L.D. 399 (1907). 
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Bradstreet v. Rehm (21 L.D. 30); reversed, 21 
L.D. 544 (1895), . 

Brady v. Southern Pacific R.R. Co. (5 LD. 
407 and 658); overruled, 20 L.D. 259 (1895). 

Brandt, William W. (81 L.D. 277); overruled, 
50 L.D. 161 (1923). 

Braucht v. Northern Pacific Ry. Co. (43 L.D. 
536, 588); modified, 44.L.D. 225 (1915). 

Brayton, Homer E. (81 L.D. 364); overruled 
so far as in conflict, 51 L.D. 305 (1925). 

Brick Pomeroy Mill Site (84 L.D. 320); over- 
ruled, 37 L.D. 674 (1909). | 

Brown v. Cagle (80 L.D. 8); vacated, 30 L. D. 
148 (1900) (See 47 L.D. 406), a 

Brown, Joseph ‘T. (21 L.D. 47); overruled so 
far as in conflict, 31 L. D. 222 (1902) (See 35 
L.D. 399). 

Browning, John W. (42 L. D. 1); overruled so 
far as in conflict, 43 L.D. 342 (1914). | 

Bruns, Henry A. (15 L.D. 170); overruled so 
far as in conflict, 51 L.D. 454 (1926). 

Bundy v. Livingston (1 L.D. 152); overruled, 
6 L.D. 280, 284 (1887). 

Burdick, Charles W. (84:L.D. 345); modified, 
42 L.D. 472 (1918). 

Burgess, Allen L. (24 L.D. 11); overruled so 
far as in conflict, 42 L.D, 321(1913). 

Burkholder v. Skagen (4 L.D. 166); over- 
ruled, 9 L.D. 153 (1889). . 

Burnham Chemical Co. v. United States 
Borax Co. (54 I.D. 183); overruled in sub- 
stance, 58 -I.D. 426, 429 (1944). 7 

Burns; Frank (10 L.D. 365); overruled so far — 
as in conflict, 51 L.D..454 (1926). . 

Burns v. Bergh’s Heirs (87 L.D. 161); vacat- 
ed, 51 L.D. 268 (1925). 7 

Buttery v. Sprout (2 L.D. 293); overruled, 5 
L.D. 591 (1887). 


Cagle v. Mendenhall (20 L. D. 447); over- 
ruled, 23 L.D. 533 (1896). | | 

Cain v. Addenda Mining Co. (24 L.D. 18); va- 
cated, 29 L.D. 62 (1899). | 

California and Oregon Land Co. (21 L.D. 
344); overruled, 26 L.D. 4538 (1898). 

California, State of (14 L.D. 258); vacated, 23 
L.D. 230 (1896). | 

California, State of (15 L.D. 10); overrated: 
23 L.D. 423, 31 L.D. 835 (1902). - 

California, State of (19 L.D. 585); vacated, 28 
> L.D. 57 (1899). . 

California, State of (22 L.D. 428): overruled, 
82 L.D. 34 (1903). 
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California, State of (82 L.D. 346); vacated, 50 
L.D. 628 (1924). (See 37 L.D. 499 and 46 

~ LD. 396). 

California, State of (44 L.D. 118); euoeied 
48 L.D. 97, 98 (1921). 


California, State of (44 L.D. 468); ouseruled: 


48 L.D. 97, 98 (1921). 

‘California, State of v. Moccettini (19 L.D. 
359); overruled, 31 L.D. 3385 (1902). 

California, State of v. Pierce (9 C.L.O. 118); 
modified, 2 L.D. 854. — 

California, State of v. Smith (5 L.D. 543); 
overruled, 18 L.D. 348 (1894). 

Call v. Swain (3 L.D. 46); overruled, 18 L.D. 
373 (1894). 

Cameron Lode (13 L.D. 369); erent so far 

~ as in conflict, 25 L.D. 518 (1897). 

Complan v. Northern Pacific R. R. Co. (28 
~L.D. 118); overruled so far as in conflict, 
29 L.D. 550 (1900). © 

Case v. Church (17 L.D. 578); overruled, 26 
L.D. 458 (1898). 


Case v. Kupferschmidt (30 L. D. 9); overruled 
so far as in conflict, 47 L.D. 406 (1920). 


Castello v. Bonnie (20 L.D. 311); overruled, 

| 22 L.D. 174 (1896). 
Cate v. Northern Pacific Ry. Co. (41 LD. 

816); overruled so far as in conflict, 43 
L.D. 60 (1914). : 

Cawood v. Dumas (22 L.D. 585); vacated, 25 
L.D. 526 (1897). | | 

Centerville Mining and Milling Co. (89 L.D. 
80); no longer controlling, 48 L. D. VW 
(1921). 


. Central Pacific R.R. Co. (29 L.D. 589); modi- 


fied, 48 L.D. 58 (1921). 


Central Pacific R.R. Co: v. Orr (2. L.D. 525); . 


overruled, 11 L.D. 445 (1890). 

Chapman v. Willamette Valley and Cascade 
Mountain Wagon Road Co. (13 L.D. 61); 
overruled, 20 L.D. 259 (1895). 

Chappell v. Clark (27 L.D. 334); modified, 27 

~ LD, 532 (1898). 

Chicago Placer Mining Claim (34 L.D. 9; 
overruled, 42 L.D. 453. (1913). 

Childress v. Smith (15 L.D. 89); overruled, 26 
L.D. 458 (1898). 

Christofferson, Peter (3 L.D. 329); modified, 
6 L.D. 284, 624. — 

Claflin v. Thompson (28 L.D. 279); overruled, 
29 L.D. 693 (1900). 

Claney v. Ragland (38 L.D. aeW) (See 43 L.D. 
485). 


LXXIX 


Clark, Yulu 8. (A-22852) Feb. 20, 1941, unre- 
ported; overruled so far as in conflict, 59 
_ LD. 258, 260 (1946)... _ 

Clarke, C. W. (82 L.D. 233); overruled so far 

as in conflict, 51 L.D. 51 (1925). 


Cline v. Urban (29 L.D. 96); overruled, 46 : 


L.D. 492 (1918). 

Clipper Mining Co. (22 L.D. 527); no longer 
followed in part, 67 I.D. 417 (1960). 

Clipper Mining Co. v. Eli Mining and Land 

~ Co. (83 L.D. 660); no longer followed in 
part, 67 I.D. 417 (1960). 


_|Cochran v. Dwyer (9 L.D. 478) (See 89 L.D. 


162, 225) (1910)). 
Coffin, Edgar A. (88 L.D. 245); overruled so 
far as in conflict, 52 L.D. 153 (1927). 
Coffin, Mary E. (84 L.D. 564); overruled so 
~ far as in conflict, 51 L-D. 51 (1925). | 
Colorado, State of (7 L.D. 490); overruled, 9 
L.D. 408 (1889). | 


Computation of Royalty Under Sec. 15, 51 


L.D. 288 (1925), overruled, Solicitor’s 
-Opinion—Response to’ Feb. 17, 1976, Re- 
_ quest from the General Accounting Office: 
_ Interpretation of Mineral Leasing Act of 
1920, and Outer Continental Shelf Lands 
Act Royalty Clause, ‘M—36888 (Oct. 4, 
1976), 84 L.D. 54 (1977). 


‘Condict, W. C. (A-23366) June 24, 1942, un- . 


reported; overruled so far as in conflict, 59 
_ LD. 258-260 (1946). | 

Continental Oil Co., 68 I.D. 186 (1961); over- . 
ruled in pertinent part by Solicitor’s 
- Opinion, M-36921, 87 LD. 291 (1980). . 

Continental Oil Co., 74 I.D. 229 (1967), dis- 
tinguished by: Solicitor s Opinion, M- : 
36927, 87 I.D. 616 (1980). 

Cook, Thomas C. (10 L.D. 324) (See 39 L.D. 
162, 227 (1910)).. | 

Cooke v. Villa (17 L.D. 210); vacated, 19 L.D. 
442 (1894). 

Cooper, John W. (15 L.D. 285); overruled, 25 
L.D. 113 (1897). 

Copper Bullion and Morning Star Lode 
Mining Claims (85 L.D. 27); distinguished 
insofar as it applies to ex parte cases, 39 
L.D. 574 (1911). 

Copper Glance Lode’ (29 L.D. 542); modified 
so far as in conflict, 55 1.D. 848 (1925). 

Corlis v. Northern Pacific R.R. Co. (23 L.D. 
265); vacated, 26 L.D. 652 (1898). | 

Cornell v. Chilton (1 L.D. 158); overruled, i 
L.D. 488 (1888). 
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Cowles v. Huff (24 LD. 81); modified, 28 L.D. | Dysart, Francis J. (23 L.D. 282); modified, 25 


~ §15 (1899). 

Cox, Allen H. (80 L.D. 90, 468); vacated, 31 
L.D. 114 (1901). 

Crowston v. Seal (6 L.D. 213); overruled, 18 
LD. 586 (1894). 

Culligan v. State of Minnesota (384°L.D. 22); 
modified, 34 L.D. 151 (1905). 


Cunningham, John (82 L.D. 207); modified, | 


32 L.D. 456 (1904). 


- Dailey Clay Products Co. (48 L.D. 429, 481); 
overruled.so far as in conflict, 50 L.D. 656 
(1924). 

Dakota Central R.R. Co. v. Downey (8 L.D. 
115); modified, 20 L.D. 181 (1895). 

Davidson, Robert A., 138 IBLA 368 (1978); 

. overruled - ‘to the extent inconsistent, d. 
Burton Tuttle, 49 IBLA 278, 87 LD. 350 
(1980). 7 . 

Davis, E. W., A-29889 (Mar. 25, 1964), no 
longer followed in part; 80 I.D. 698 (1978). 

Davis, Heirs of (40 L.D. 573); overruled, 46 
L.D.110(1917), 

Debord, Wayne E., 50 IBLA 216, 87 I.D. 465 
(1980); modified, 54 IBLA 61 (1981). 

DeLong v. Clarke (41 L.D. 278); modified so 
far as in conflict, 45 L.D. 54 (1916). 


Dempsey, Charles H. (42 L.D. 215); modified, 


43 L.D. 300 (1914). 
Dennison and Willits (11 C.L.O. 261); over- 
| ruled so far as in conflict, 26 L.D. 122 
(1898). 
‘Deseret Irrigation Co. v. Sevier River Land 


and Water Co. (40 L.D. 463); overruled, 51 | 


LD. 27 (1925). 
Devoe, Lizzie A. (5 L.D. 4). modified, 5 L.D. 
429 (1887). 
Dierks, Herbert (86 L.D. 367): overruled by 
the unreported case of Thomas J. 
-- Guigham, Mar. 11, 1909. 
‘Dixon v. Dry Gulch Irrigation Co. (45. L.D. 
A); overruled, 51 L.D. 27 (1925). 


‘Douglas and Other Lodes (84 LD. 586);| 


‘modified, 43 L.D. 128 (1914): 

Dowman U. ‘Moss (19 L.D. 526): overruled, 25 
L.D. 82 (1897). 

Dudymott v. Kansas Pacific R.R. Co. (5 
C.L.O. 69); overruled so far as in conflict, 1 
L.D. 345. 

~Dunphy, Elijah M. (8 L.D. 102): overruled so 

 far.as in conflict, 36 L.D. 561 (1908). 

Dyche v. Beleele (24 L.D. 494); modified, 43 
L.D. 56 (1914). 


L.D. 188 (1897). 


Eastern Associated Coal Corp., 3 IBMA 331, 
81 LD. 567, 1974-75. OSHD par. 18,706 
(1974); overruled in part by Alabama By- 
Products Corp. (On Recon.), 7 IBMA 85, 83 
ID. 574 (1976); overruled in part by 
Zeigler Coal Co., 7 IBMA 280, ae Ey 127 
(1977). 

Eastern Associated Coal Corp., 5 IBMA 185, 

. 82 LD. 506, 1975-76 OSHD par. 20,041 
(1975); set aside in part on reconsider- 
ation, 7 IBMA 14, 83 LD. 425 (1976). 

Easton, Francis E. (27 L.D. ony overruled, | 
30 L.D. 355 (1900). | 

East Tintic Consolidated Mining Co. (On Re- — 
hearing) (41 L.D. 255); vacated, 43 L, D. 80 | 
(1914), | 

Elliot v. Ryan (7 L.D. 322); overruled, 8 if D. 
10 (1889) (See 9 L.D. 360). 

El Paso Brick Co. (87 L.D. 155): overruled so © 
far as in conflict, 40 L.D. 199 (1911). 

Elson, William C. (6 L.D. 191); overruled, ot. 
L.D. 330. 

Eklutna, Appeal of, 1 ANCAB 190, 83 LD. 
619 (1976); modified, Valid Existing Rights 
under the Alaska Native Claims Settle- 
ment Act, Sec. Order No. 3016, 85 I.D. 1 
(1978). 

Emblen v. Weed (16 L.D. 28); modified, 17 
L.D. 220 (1893). 


Epley v. Trick (8 L.D. 110); overruled, 9LD. i 


360. 

Erhardt, Finsans (36 L.D. 154) overruled, 38 
L.D. 406 (1910). 

Esping v. Johnson (87 L.D. 709); overruled, 
41 L.D. 289 (1912). | 7 

Esplin, Lee J., 56 ID. 325 (1938); overruled 
to extent it applies to 1926 Executive 

_ Order to. artificially developed water 
sources on the public lands, by Solicitor’s 
Opinion, M-36914, 86 I.D. 558 (1979), Fed- 
eral Water Rights of the National Park 
Service, Fish & Wildlife Service, Bureau 
of Reclamation and the Bureau of Land 
Management. 

Ewing v. Rickard (1 L.D.. 146); overruled, 6 
-L.D. 4838 (1888), | 


Falconer v. Price (19 L.D. 167): overruled, 24 
L.D. 264 (1897). © 
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Fargo No. 2 Lode Ciniine TI L.D. 404); saa 


| fied, 48 L.D. 128; overruled so far as in 
_ conflict, 55 LD. 348 (1935). 
Farrill, John W. (13 L.D. 718); oretuled sO 


far as in conflict, 52 L.D. 472, 473 (1928). | 


Febes, James H. (87 L.D. 210); overruled, 48 
L.D. 183 (1914). 
Federal Shale Oil Co. (53 I.D. 218); overruled 

' go far as in conflict, 55 I.D. 287, 290 (1985). 

Ferrell v. Hoge (18 L.D. 81); overruled, 25 
L.D. 351 (1897). 

Fette v. Christiansen (29 L.D. 710); over- 
ruled, 34 L.D. 167 (1905). 

Field, William C. (1 L.D. 68); overruled so 
far as in conflict, 52 L.D. 472, 473 (1928). 

Filtrol Co. v. Brittan and Echart (51 L.D. 
649); distinguished, 55 I.D. 605 (1936). 


Fish, Mary (10. L.D. 606); modified, 13 L.D. s 


— 611-1891). 


| Fisher v. Heirs of Rule (42 LD. 62, 64): val 


cated, 48 L.D. 217 (1914). . 
Fitch v. Sioux City and Pacific R.R. Co. (216 
L. and R. 184); overruled, 17 L.D. 48 (1898). 


Fleming v. Bowe (13 L.D. 18); overruled, 23° 


L.D. 175 (1896). 


Florida Mesa Ditch Co. (14 LD. 265); over: | 


ruled, 27 L.D. 421 (1898). — | 

Florida : Railway. and Navigation Co. vu. 
Miller (8 L.D. 324); modified, 6 L.D. 716; 

- overruled, 9 L.D. 287 (1889). 

Florida, State of (17 L.D. 359); reversed, 19 
L.D. 76 (1894). 

Florida, State of (47 L.D: 92, 93); ees 

go far as in conflict, 51 L.D. 291 (1925). 

Forgeot, Margaret (7 L: D. 280); overruled, 10 
L.D. 629 (1890). | 

Fort Boise Hay Reservation (6 L. D. 16);: over- 
ruled, 27 L.D. 505 (1898). 

Franco Western Oil Co., 65 LD. 316; ert 
fied, 65 I.D. 427 (1958). 

Freeman Coal Mining Co., 3 IBMA 434, 31 
L.D. .728, 1974-1975 OSHD par. 19,177 
(1974); overruled in part, Zeigler Coal Co., 
7 IBMA 280, 84 I.D. 127 (1977). 

Freeman, Flossie (40 L.D. 106); overruled, 41 
L.D. 68 (1912). 

Freeman v. Summers, 52 L.D. 201° (1927); 
overruled, United States v. Winegar, 
Frank W., 16 IBLA 112, 81 1.D. 870 (1974). 
Reinstated by U.S. v. Bohme (Supp.), 51 
IBLA 97,87 LD. 585 (1980). 

Freeman v. Texas and Pacific Ry. Co. os L.D. 
550); overruled, 7 L.D. 18, 18 (1888). © 
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Fry, Silas A. (45 LD. 20) modified 51 L.D. 5, 


531 (1926). . 
Fults, Bill, 61 [.D. 437 (1954); overruled, 69 
LD. 181 (1962). 


Galliher, Maria (8 C.L.O. 187); overruled, 1 
L.D. 57.(1880). 

Gallup v. Northern Pacific Ry. Co. (unpub- 
lished); overruled so far as in conflict, 47 
L.D. 308, 804.(1920). 

Gariss v. Borin (21 L.D. 542) Gee 39 LD. 
162, 225). : 

Garrett, Joshua (7 C.L.O. 55); overruled, 5 
L.D. 158 (1886). 

Garvey v. Tuiska (41 L.D. 510); modified, 48 
L.D. 229 (1914). | 

Gates v. California and Oregon R.R. Co. (5 
‘C.L.0.. 150); overruled, 1 L.D. 336, 342 
(1882). i 


Gauger, Henry (10 LD. 221); overruled, 2d = 


L.D. 81 (1887). 

Glassford, A. W., 56 LD. 88 1987): overruled. 
to extent inconsistent, 70 ID. 159 (1963). 

Gleason v. Pent (14 -L.D. 375; 15 L.D. 286); 
vacated, 53 I.D. 447; overruled so far as in 
conflict, 59 I.D. 416, 422 (1947).: 

Gohrman v. Ford (8 C.L. 0. 6); overruled, 4 
L.D. 580 (1886). | a | 


Golden Chief “A” Placer Claim (5 L.D..557 D5 


modified, 37 L. D. 250 (1908). 


Goldstein v. Juneau Townsite (23 LD: AID) 7 


~ vacated, 31 L.D. 88 (1901). 
Goodale v. Olney (12 L. D. 324); distin- 
guished, 55 1D. 580 (1936). . Ms 


Gotego Townsite v. Jones (85 L.D. 18); médi- 


fied, 37 L.D. 560 (1909). 

Gowdy v. Connell (27 L.D. 56); vacated, 28 
LD. 240 (1899). | 

Gowdy v. Gilbert (19 L.D. 17); overruled, 26 
L.D. 453 (1898). 

Gowdy v. Kismet Gold Mining Co. (22 ie D. 
624); modified, 24 L.D. 191 (1897). 

Grampian Lode (1: L.D. 544); overruled, 25 
L.D. 495 (1897). 

Gregg v. State of Colorado (15 L. D. 151); va- 
cated, 30 L.D. 310 (1900). . 

Grinnel v. Southern Pacific R.R. Co. (22 L.D. 
438); vacated, 23 L.D. 489 (1896). - 

Ground Hog Lode v. Parole and Morning 
Star Lodes (8 L.D. 430); overruled, 34 L.D. 
568 (See R. R. Rousseau, 47 L.D. 590 
1920), . 
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- Guidney, Alcide (8 C.L.O. 157); overruled, 40 
L.D. 3899 (1912). 

Gulf and Ship Island R.R. Co. (16 L.D. 236); 
modified, 19 L.D. 534 (1894). 

Gustafson, Olof (45 L.D. 456); modified, 46 
L.D. 442 (1918). 

Gwyn, James R. (A-26806) Dec. 17, 1953, un- 

_ reported; distinguished, 66 I.D. 275 (1959). 


Hagood, L.N., 65 a AQ5 (1958); overruled, 
Beard Oil Co., 1 IBLA A2, 77 LD. (166 
(1970). 

Halvorson, Halvor K. 9 L.D. 456); over- 
ruled, 41 L.D. 505 (1912). 

Hansbrough, Henry C. (5 L.D. 155); over- 
ruled, 29 L.D. 59 (1899). 

Hardee, D.C. (7 L.D. 1); overruled so far as in 
conflict, 29 L.D. 698 (1900). a 

Hardee v. United States (8 L.D. 391); 16 L.D. 
499); overruled so far as in conflict, 29 
L.D. 698 (1900). | 

Hardin, James A. (10 L.D. 313) revoked, 14 

~ LL.D. 238 (1892). 

Harris, James G. (28 L.D. 90); ee a 3g 
~L.D.938 0910) | 

Harrison, W. R. (19 L.D. 209); Saeed 33 
LD. 589 (1905). | | 

Hart v. Cox (42 L.D. 592); vacated, 260 U.S. 
427 (See 49 L.D. 418 (1923)). | 

Hastings and Dakota Ry. Co. v. Christenson 
(22 L.D. 257); overruled, 28 L.D. 572 (1899). 

Hausman, Peter A. C. (87 L.D. 352); modi- 
fied, 48 L.D. 629 (1922). 

‘Hayden v. Jamison (24 L.D. 403); vacated, 26 

. L.D. 873 (1898). 

Haynes v. Smith (50 L.D. 208); overruled so 
far as in conflict, 54 -D. 150 (1933). 
Heilman v. Syverson (15 L.D. 184); over- 

ruled, 23 L.D. 119 (1896). 

Heinzman v. Letroadec’s Heirs (28 L.D. 497); 

overruled, 38 L.D. 253 (1909). 

Heirs of Davis (40 L.D. 573); overruled, 46 
L.D. 110-(1917). © 

Heirs of Mulnix, Philip (83 L.D. 331); over- 
ruled, 43 L.D..532 (1915). 

Heirs of Stevenson v. Cunningham (82 L.D. 

- 650); overruled so far as in conflict, 41 
L.D. 119 (1912) (See 43 L.D. 196). 

Heirs of Talkington v. Hempfling (2 L.D. 46); 
overruled, 14 L.D. 200 (1892). 


Heirs of Vradenburg v. Orr (25 L.D. 393). Ms 
Hughes v. Greathead (43 L.D. 497); over- 


overruled, 38 L.D. 258 (1909). 
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Decided January 5, 1981 : 


| Apvedi from, a decision of the “Acting 
Director, Geological Survey, upholding ~ 


the transportation. allowance deducted _ 
to establish the reasonable value of pro- 


- duction from various offshore oil leases 
for Toyalty ‘purposes. GS-105-066. 


| Affirmed. 


1, Oil and Gas iT aaes: Royalties 
_. Outer Continental Shelf Lands Act: 
_ Oiland Gas Leases | 7 


The Secretary of the Interior nae disere- 


tionary. authority to determine the fac- . 


_tors to be considered in computing 


transportation allowances for royalty _ 
valuation purposes, ‘Where. the. Geolog- _ 
ical Survey applies a formula developed 7 
after: appropriate research and consul- 


tation. with affected oil companies. and 


where the appellant does not provide . 


convincing evidence that the 6 percent 


rate of return. used in the formula is | 


-- unreasonable aS applied to- appellant’s 


production from 1968 to 1978, the trans- 


| POraEIOn allowance will be upheld. 7 


| APPEARANCES: Wernea L. Terrell; | 


Jr., Esq. 7 Shell Oil Co., for appellant. 


e3 OPINION BY a 
| ADMINISTRATIVE JUDGE 
BURSKT — ca 


or INTERIOR BOARD OF | 


LAND APPEALS - 
Shell Oil Co. . “(Shelly* has 


peeled the aces of the Acting _ 


Director, Geological Survey (GS), 
dated July 18, 1978,. affirming an 


order of the Acting Oil and Gas _ 


Supervisor for the Gulf of Mexico 


area setting the. transportation 
. allowance to be deducted in: deter- 
“mining the reasonable value of 
: production | trom Shell’s: offshore 3 
oil leases for computing moyaltio 6 


for the period 1968-1973. | 
Tnasmuch as no market price is 


available for offshore oil at the 
wellhead in the Gulf of Mexico, © 


GS uses the market price at the 


first onshore market location less a 


transportation allowance to deter- 
mine the value of production for 
the purpose of computing royalty. © 


Shell built the Pompano and_ 


Cobia pipelines (GS Systems 51 
and 51.1) to transport oil to shore 


from its various Outer Continental — 
Shelf ene leases i in the Gulf of 
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Mexico. When production began 
in 1968, GS and Shell agreed to a 
tentative transportation allowance 


of 15 cents a barrel with the under- 


standing that the allowance would 
be readjusted based upon a more 
sophisticated ee at a later 
date. 


On Feb. 6, 1975, following sub- 


mission of pertineut data by Shell, 
the Acting Oil and Gas Supervisor 
revised the transportation allow- 
- ance applied to production trans- 
ported through the Pompano and 
_ Cobia pipelines for the years 1968 


through 1973. The revised. allow- 
~~ ance was $1,312,825. less. than the 


amount Shell had deducted. based 
on the 15 cents-a-barrel rate, result- 


_ing in-an increase in value for roy-. - 


alty computation by that amount. 
Both in its appeal to the GS Di- 


rector and its appeal to this Board 
following the Acting Director’s de-— 


: cision, Shell has argued that the de- 
termination setting the. transporta- 
tion allowance was arbitrary and 
unreasonable. Shell urges that. the 


- formula used by GS is unreasonable : 


and discriminatory because the 6 


percent. rate of return.on invest-— 


ment allowed is unrealistically low 
and does not ‘reflect a realistic re- 
turn on its. pipeline investment. 
Shell asserts a more realistic allow- 
ance would be based on the trans- 
portation charge of 10 cents per 
barrel that: ‘Shell negotiated with 


. 1The Pompano pipeline services leases 

OCS-—G 1294, 1610, 1614, 1901, 1966, and 1967. 
The Cobia pipeline services leases oe 1666 
and 1667. 


[88 1.D. 
two other oil companies for | use of 


its pipelines. : 
In its statement of reasons, Shell : 


‘also suggests to the Board three 


standards against which the Board 
should compare GS’s transporta- 


_.tion cost: allowance for reasonable-_ 


ness. First, Shell notes again that 
the transportation. cost allowance . 
negotiated :by Shell: with third par- 
ties would be more reasonable than 
the GS formula. Second, Shell 
urges that the tariff that it would 
have to pay a common carrier oper- 
ating the two pipelines by order of 


| the Interstate Commerce Commis- 


sion (ICC). would be more reason- 


able. Shell alleges that the ICC | 


considers an after-tax 8 percent an- 
nual return on investment'as fair — 
and reasonable. Third, Shell urges 
that the GS allowance be measured 
against GS’s own decisions allow- 
ing a 10 percent return on depre- 
ciated investment when prescribing _ 
royalties to be paid on liquids ex- 


tracted in onshore gasoline plants 
| operated by lessee operators. . 


Tn his decision the Acting Dime | 


os indicated that the value of pro- 
duction was ‘computed ‘by using a 


formula that has been’ consistently 
applied by the Ou and Gas adi 


2 When Shell first brought its appeal these 
oil companies apparently were paying royal- 
ties to the Federal! Government based on a 
value for their ofl determined by deducting a 
transportation allowance equal to the cost for 
transportation paid by the companies to Shell. 
Thus, Shell charged that it ‘was being dis- 


eriminated against since a different formula 


was being applied to it for its use of the same 
pipeline. Since then, however, GS -has recom- 
puted the allowances of the two other com- 
panies using the same formula as is disputed 
by Shell in this case. We shall not address the 
charge On discrimination further as. it is moot. 


ape Oe 2 ee Mh Ss BE ONCOL 2 ee e . & Be 
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visor for 10 years, The formula was 
described as an_ “objective rule” 


| which “takes into consideration the 


= pipeline operating costs, an allow- 
ance. for depreciation, and a fair 


rate of return on the lessee’ Ss invest- 


ment in the pipeline. * The Acting 


Director indicated that the i issue of 


the appropriate rate of return was 


researched, that affected oi] com-— 
panies were consulted, and that. 6 


percent was used based on a reason- 


able analysis. of the issue at the time 


and would change. as required by 
the economy of. the pipeline busi- 


ness. He also stated that GS was. 


unable to confirm the alleged 8-per- 
cent -ICC.- rate. and nevertheless 
-would not be bound. by. it. if it 
existed. 
fly The Outer Continental Shelf 
cee Act, as amended, 43 U.S.C. 
88 1331-1343 (1976), requires the 
payment of a royalty based on a 
specified percentage in amount or 
value of production from oil and 
gas leases on submerged lands of 


the OCS. Departmental regulation, 


— 80 CFR 250.64, dennes value of pry 
| Sata as follows: oe 


‘The value of produetion, for the pur- 
pose. of computing royalty, shall be the 
estimated reasonable value of the prod- 
uct as determined by the | supervisor, due 
consideration being. given to..the highest 


price paid for a.part.or for a. majority of . 
production of like quality in the same 
field or area, to the price received by the 
) lessee, to posted prices, and:to other rele- 


vant . -Inatters.. Under. no ° circumstances 
shall. the value of production of any of 
said substances for the purposes of com- 


oe puting: royalty be. deemed to-be less than 


the gross proceeds. accruing to the lessee 


from the sale. thereof or less than. the | 
value computed on such reasonable unit 


- value’ as shall have been determined by 
‘the. Secretary. In the absence of good 


reason. to the contrary, value. computed 


on the basis of the highest price paid or — 
_ offered at the time of production in a fair - 


and open market for the major portion of 
like-quality products produced and. sold 


from the field or area where the leased 


lands are situated will | be considered to 
be a reasonable value. 


In. addition, the een signed: by 


Shell state .that. the lessee, Shell, 


expressly agreed that the Secretary may 
establish reasonable minimum values for 


purposes. of. computing royalty. ek & 


due consideration being given to the high- : 


est price paid for.a part or fora majority 
of production of like quality in the same 
field, .or area, to the price received by ‘the | 
Lessee, to posted prices, and to other 


relevant matters. | Lee 


One such relevant sin tk ‘the 
cost of transportation for royalty 


oil to an onshore market where there | 


is no market at the offshore point of 
production. It. has. long: been con- 
sidered: reasonable with respect to 
oil produced. onshore or offshore to 
deduct a transportation allowarce 


from the market value of the oil at 
the nearest:‘open market to deter- 


mine value at the wellhead where no. 


market exists at the wellhead, the 
point where the oil would ordinarily 


be sold and valued. United States.v. 


: General Petroleum Corp., 73 F. 
_ Supp. 225, 262-68. (S.D. Cal. 1947), 
afd Continental Oil Co. v. United 
| States, 184 F.2d 802 (9th Cir. 1950); 
C&éK Petroleum, Inc., 27 TBLA 15 © 


(1976); .Kerr-McGee Corp. 22- 


IBLA. 124 (1975) ; Sheil Oil Co.,70 
LD.. 393 (1963). The Secretary of 


- 
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c ne Interior ina discretionary au- 
thority to. determine the factors to. 
be used in computing such a trans-. 


portation allowance for royalty 
purposes. Superior Ot Co., 12 


_ IBLA 212 (1978); Shell Oil Co. 
supra. | 


There is no dispute in this case 
as to whether a transportation: al- 
lowance will be permitted; rather, 
the dispute concerns the reason- 
ableness of the allowance approved 


by GS in this instance. Shell con- 


tends that the amount allowed does 
not permit it a reasonable return on 


its investment, We have examined | 


| Shell’s arguments and do not find 


that they provide any basis for. 


a holding that GS’s 6 percent rate is 
unreasonable as applied to the years 
1968 through 1978. an 


First, we.cannot accept Shell’s as- 


sertion that the transportation cost 


| negotiated by it with two other oil 


companies: as part of the purchase 
price of their oil necessarily repre- 
sents a fair rate of return on invest- 
ment for royalty valuation pur- 
poses. Shell has not indicated what 
rate of return it actually receives 


| : from the ‘transportation cost ele- 


- ment. of the contracts and, while 
the rate of return reflected may well 
be fair with respect to its dealings 
with the two companies, it may rep- 
resent more than a minimal fair 
rate of return generally. 

We: note that the oil companies 
had to choose between selling their 
oil to Shell in the field or selling the 
oil onshore after obtaining some al- 
ternative mode of transporting it to 
the onshore market. This could 


have entailed barging the oil or pos- 
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2 Sbiy “construction of ‘additional so 
_ pipelines. So as long as the price 


charged by Shell was competitive — 
with these alternative transporta-_ 


tion ee it would be in these oil | 


companies’ economic self- interest to 
pay the Shell price. The ceiling 
price would not relate to Shell’s 
rate of return. Rather, it would be | 
dependent upon the cost of the al- 
ternate methods of transportation. 
If the alternative transportation 
costs were significantly more expen- 
sive, Shell could calculate a trans- 


portation charge with a high rate | 
_of return on its investment yet with _ 
‘a cheaper and therefore agreeable. _ 


result for the other oil companies. 


Such rate may ‘well: result: from a 


fair arm’s-length transaction in the 
market place but not. necessarily 
represent a fair rate of return with | 
respect to the valuation of Shell’s 


own oil for royalty purposes. » 


Second, Shell urges that the rate ~ 
of return allowed in computing the 


transportation allowance be com- 
parable to that allowed in estah- 
lishing common carrier rates for _ 


pipelines. Shell claims that the ICC | 


“has long since determined that an 


eight percent annual return on in-| 
yestment in such cases is fair and 
reasonable” and cites an ICC deci- 
sion entitled, Reduced Pipe Line 
Rates and Gathering Charges, 243 


LC.C. 115 (1940) (hereinafter Pe- 


duced Rates). Shell also notes that, 
unlike the GS determination, a fair 
rate for ICC purposes is an after- 
tax rate since the ICC has held that 


Federal corporate income taxes are 


a part of the cost of operation inso- . 
far as calculating a fair rate of re-_ 


| ss i oe SER OIL CO.” ren oe 
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“ Lares eee oul Corp. v.  Con- - 
tinental Pipe Line oe 258 I.C.C.. 


41 (1944). 


We ae axniad. the above- 


noted cases and disagree with. Shell 


as to their applicability to the case 


before us. It is true that in the Pe- 
duced Rates case ICC set 8 percent 


as a fair rate of return on invest- 


ment for the various pipeline car- 
-Tiers.examined in that case and that 


the 8 percent rate was reapplied in » 


the second case. It is also quite evi- 
dent, however, that the choice of 8 
percent was arrived at after examin- 


ing all of the circumstances relevant 


to “the pipeline carrier business at 
the time and that the ICC rates were 


determined on a@ case- by-case basis. 
‘We find. that the determination of 
the fair rate of return for common. 
carriers in 1940 has little direct ap- 


= plicability to the case at issue. _ 
This view is sustained by the find- 
Ings of the United States Court of 
Appeals. for the District of Colum- 
bia in Farmers Union Central Ha- 


change v. Federal Energy Regula- 


tory Comm., 584 F.2d 408 (1978). 


In this case'the court concluded that 


there was a lack of viable prece- 
dents in the area, of pipeline rate- 
making and a lack of an established 


ratemaking theory on which to base: 


a present determination of reason- 
able rates for pipeline common car- 
riers, With. respect to past ICC 
pipeline rate cases, including the 


_two cited by Shell to support its 


| argument, the court stated: 


‘Second, based on rather detailed anal- 
— yses of economic conditions facing the 
industry in the 1940’s, the Commission’s 


1940’s decisions determined that oil pipe- 
line rates should allow carriers to recover _ 


operating expenses plus no more than. 


either an 8 percent return. on value for | 
transmission of crude oil or crude oil 
plus refined petroleum. ‘products eRe 


or a-10 percent return on value for trans- 


mission’ of . gasoline. * * * The ICC 
pointed out that by 1940’s standards 
these rates of returns were “somewhat 
larger... than... would be reason- 
able to expect would be applied in indus- 


tries of a more stable character, where .- 


the volume of traffic is more > accurately. | 
predictable.” * * *. . 


In the Commission’s ectivia don? aes 


“somewhat larger” rates of return were — 


justified on the one hand by the need to 
attract capital to: the oil pipeline indus- 


try despite the higher-than-normal risks 
faced by carriers of petroleum products, - 


and especially of gasoline, and on the 


_other hand, by the need to keep rates 


low enough to forestall the dangers of 


oligopolistic control of the oil pipeline a 


industry by the big producers. ‘Other 
factors considered by the Ice were the | 
possibility of price fixing and a history 
of “enormous” : profits, the cost-effects of 
greatly increased taxation during the 


__1930’s, the increased. demand for oil prod- 


ucts, the improved technology of pipeline 


transmission. precipitated by. World War 7 
II, andthe prediction that economic 
forces would cause rates to drop regard- 
less. of ICC action. Notably, aside from — 


brief discussions of increased labor costs, _ 
the ICC’s decisions make clear that oper- 
ating costs other than taxes were rela- 


tively free from inflationary (or defia- ee : 


tionary) influences from 1937 to 1947. 
To the extent that economic conditions 
facing the oil pipeline industry have 
changed ‘since 1948—and, in light of the _ 
modern onslaught of inflation, petroleum . 
shortages, and reliance on imports, aS 
well as the maturing of the industry ‘it- 
self, we may readily assume they have— 
the conclusions of the ICC in its earlier | 
cases as to appropriate rates of return 


are equally as much artifacts of a bygone — 
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offective date of July 1, 1978. Shell 


67 as is ‘its reliance then on a valuation 
rate base, ; 


_* a co | o . en i. i 
‘We find the ICC’s discussion of rate of 


return equally problematical. Here the 


total emphasis is on the 1940's prece- 


dents: because 8-10 percent was a viable 
return for carriers of petroleum products 


from 1940 to 1948; iti is said, so, must it be. 
today. Even more So than the choice of. 
a ‘reasonable rate base methodology, a. 
“reasonable rate of return” determina- 


— hon. must be the product of the economic 
moment. As noted earlier, the ICC’s choice 
in the 1940’s of the 8 and 10 percent fig- 


ures. turned on such “hazards” as the in-. 


fancy of the gasoline industry, the likeli- 
hood of disruptive discoveries of new oil 
fields and the unidimensional nature of 
the product market served by pipeline 


carriers, as. well as on.such factors as. 
unduly. high profits in the past, high. 


taxes, and a rapidly expanding economy 
relatively free of inflation. * * * Absent 
some accompanying assessment of. how 


this complex of relevant. factors . has: 
changed in thirty years, the ICC’s reli-. 


ance on its antiquated precedents in: de- 
termining a reasonable rate of return dif- 
fers little from a rule that would require 


modern automobile accident. damages to- 
_ conform to those awarded by suete tn 


1940, [Italies. added. ] 


584 F.2d at 415-16, 419-20 ( Sicionk | 


and footnotes omitted) . In addition, 
we note that the ICC reopened the 


Reduced Rates case in 1948 and up- 
held only a 7.6 percent rate of return - 


rather than the original 8 percent 
rate. 272 I.C.C. 3875 (1948). 

Shell’s third argument is based on 
a comparison of the 10 percent re- 
_turn.on depreciated investment al- 


lowed in the calculation of royalty - 


to be paid on natural gas liquids ex- 
tracted at onshore gasoline plants. 
This rate is set forth in notices is- 
sued by GS on June 1, 197 8, with an 


-investmen 
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urges that. since a 10 percent rate is 
allowed onshore, a higher rate 
should be allowed for an offshore 
“where the risk should 
be higher.” We do not agree ‘that 
these ‘notices represent a reasonable 
basis: for. determining the fair rate 
of return on Shell’s investment. 
There is niore to such a comparison 
than the single issue of greater risk. — 
Other factors must necessarily be 
considered in making such a com- 
parison. The most obvious isthat we - 
are examining a rate for the period 
1968-1973, whereas the GS notices 
apply 1 to circumstances after July 1, 
1978. Obviously, the fairness of any 
rate of return varies directly with 
subsisting general inflation rates. 
The economic situation which. ob- 
tained in the period examined 
herein was vastly different from 
that which was extant in 1978. 
It is evident from our investiga- 
tion. that a fair rate of return de- 
pends greatly.on the economic con- 
ditions and other circumstances. of 
the case at the time involved. GS 
apparently developed the transpor- 
tation allowance formula after ap-- 
propriate: research and with input 
from affected oil companies. Shell 
has challenged the GS transporta- 
tion allowance as unreasonable. 
However, Shell has not disputed the 
methodology used by GS, nor pro- 
vided any specific — factual basis 


which would support a finding that 


the 6 percent rate was unreasonable 


or that a different rate would be 


more reasonable. for the period from 


pial mit _— "HOOVER & BRACKEN ENERGIES, INC. Lot Fe al 
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1968 to 1973. Tharetore: we ‘must 
| bape the GS determination? =~ 
' Accordingly, pursuant to the au- 


| ‘thority. delegated to. the Board of” 
Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- 


sion of the Acting Director, Geo- 


< ‘logical Survey, 1 is affirmed. 


Jams L. poe 7 
Administrative J wdge ; 


We CONCUR: 


Berrnarp V. il aees . 
C hae f Adminstratwe J wage 


ies AS E. HENRIQUES 
Administrative J udge az 


HOOVER & BRACKEN 
_ ENERGIES, ING. 
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‘Appeal hon decision GS 148-0 & Gof 
the Director, Geological Survey and 
‘IND 20-0 & G of the Acting Deputy 
Commissioner of the Bureau of Indian 
Affairs affirming the order of an oil 
and gas supervisor setting a different 
basis for computation of the Govern- 


ment’s royalty from an oil and gas 


- lease and demanding payment of eae 
tionl royalty. 2. 5 


: - Affirmed. 


- We do not wish to. intimate that the rate. of 
return, which we sustain for. the period from 
1968 to 1973, is an inflexible standard to. be 
‘applied in all time frames without reference to 
exogenecus economic factors. On the contrary, 
‘we reject such a viewpoint. Our. holding herein 
. dg expressly limited to the ies from 1968, to 
1973... 


Drilling .Co., 
Anat): cited and. oes oe 


1. ‘Oil and Gas. Leases: Royalties ~ 


In -determining the amount of royalty — 
due to the United States from an oil and 
gas. lease, it is proper for the Geological 


Survey to use a base’ value which in- 
cludes both the purchase price paid for 
the natural gas and the amount of sever- 
ance taxes paid by the purchaser directly 


to the State where, under Oklahoma law, 


the purchaser is authorized to deduct the ~ 


amount. of taxes paid from the amount 


paid to the producer. Decision in Wheless . 
13° IBLA. 21,.: - 80 LD. 599 


APPEARANCES: ¢. David. Stinson, 


Esq., Bill W. Logsdon, Esq., McAfee, 
Taft, Mark, Bond, Rucks & Woodruff, 
- Oklahoma City, ‘Oklahome, for ap-— 
Corer - 


OPINION BY 
_ ADMINISTRATIVE JUDGE | 
_- BURSKI 


INTERIOR BOARD OF — 
LAND APPEALS — 


i dose & Beadien eacipiee Tné. a 


| has appealed the decision of the Di- — | 


rector of the Geological Survey 


(Survey), and the Acting Deputy 


Commissioner of the Bureau of In- 


dian Affairs, dated Nov. 29, 1979, 


affirming an order of the Survey’s 
Area Oil and Gas Supervisor for — 


Tulsa, Oklahoma. The order re- 


quired that the value of certain 


state tax payments be included ‘in 


the gross value of natural gas sold - 


from appellant’s leasehold unit for 


the purpose of computing Federal 
royalty payments. Appellant has 
been basing its royalty payments on 


the eee proceeds received from 


Bo DECISIONS OF THE 


the sale of such gas excluding the. 
amount of state taxes. | 


As authority, the decision. sites 
Departmental regulation, 30 CFR. 


221.47, which defines the value basis 
for computing royalties as follows: 
The value of production, for the pur- 


pose of computing royalty shall be the 
estimated réasonable value of the product 


as determined by the supervisor, due con-- 


sideration being given to the highest price 
paid for a part or for a majority of pro- 
duction. of like quality in the same field, 
to the price received by the lessee, to 
posted prices and to other relevant mat- 
ters. Under no circumstances shall the 


value of production of any of said. sub- 


stances for the purposes of computing 
royalty be deemed to be: less than the 
gross proceeds accruing to the lessee from 


the sale thereof or less than the value 


computed on such reasonable unit value 
-as shall have been determined by the 
Secretary. In the absence of: good reason 
to the contrary, value computed on the 
basis of the highest price per barrel, 
thousand cubic feet, or gallon paid or of- 
- fered at the time of production in a fair 
and open market for the major portion of 


‘like-quality — oil, gas, or other ‘products: 


-produced and sold from the field or area 


_ where the leased lands are situated will | 
be considered to be a reasonable value. _ 


In addition, the decision quotes 


| the royalty provision of the stand- 
ard form, Oil and Gas: Mining 
Lease for Allotted Indian: Lands 
- (Form 5-154h), used by the Bureau 
of Indian Affairs of the United 
States Department of the Interior. 
That provision reads in pertinent 
part as follows: 


During the period of supervision, “value” 


for the purposes hereof may, in the dis-— 


cretion of the Secretary, be calculated on 
the basis of the highest price paid or of- 
fered (whether calculated on the basis 


‘of short or actual volume) at the time of 


DEPARTMENT 


—nitization agreement, 
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production for the major portion ‘of ‘the 
oil of the same gravity,. and £as, and/or ‘ 
natural gasoline, and/or: all other hy-- 
drocarbon: substances produced and sold 
from the field where the leased lands are 
situated, and the actual volume of the 
marketable product less the content of 
foreign substances as determined by the 


- oil and gas supervisor. The actual amount 


realized by the lessee from the sale of 
said products may, in the discretion of. 
the Secretary, be deemed mere evidence 
of or conclusive evidence of such value. 


The language of the royalty pro- 
vision in the lease tracks the lan- 
guage in the ene in 25 CFR 


172.16. 


In reaching its decision. Survey 
relied on the principle enunciated in 
Wheless Drilling Co., 13 IBLA 21, 
80 I.D. 599 (1978), that the value of 
production for royalty purposes and | 
the term “gross proceeds” includes 


_ the amount of severance tax paid by 


the buyer to the seller of the gas. 


Survey then concluded that the fact 
that the buyer in this case paid the 
tax directly to the State did not 
change the principle: payment. still 


inured to the benefit of the seller 
and. thus should be considered in 
computing Federal royalty. 
--Appellant’s leases cover lands 
which have been communitized 
with privately owned lands in the 
same governmental section for the 
purpose of drilling for and produc- 
ing oil and gas. Under the commu- 
costs are 
borne by each lessee in the proper- 
tion that acreage covered by each 
lease bears to the total acreage in 
the unit. Where production occurs, © 
each lessee and royalty owner shares — 
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in. ‘such production in ace 
with the terms of the lease. 


The State of Oklahoma has isviea | 
a tax * * * equal | to seven percent 
(7%) of the gross value of the pro- 
_ .duction of natural gas.’ ” 68 Okla. 
Stat. Ann. § 1001 (West). By sta- 
tute, the gross production tax “shall 

- be paid by the purchaser of. such 
‘products and such purchaser shall 
* * ® deduct in making settlements 
with the producer and/or royalty 
_ owner, the amount of tax so paid.” 
“Ann. §1009(d) 
i (West). The State has also levied an 
x excise tax. equal, to 0.085 of 1 per-— 
cent of the “gross value of all nat-_ 
ural ; gas. and/ or casinghead gas pro-— 
duced in the State of Oklahoma 


— 68 Okla. | Stat. — 


: which i is subject to gross ‘production 


tax.” The excise tax is also paid by ; 

_ the purchaser who is authorized to 
deduct the amount of the tax when 
making settlement with the pro- 
ducer. 68 Okla. Stat. Ann. §: 1102. 


| (West). Production. derived from 


restricted Indian lands and lands 
owned by the United States, to the 
extent the interest in the production — 

is owned by the restricted Indians 


or. United States, is exempt from 
taxation. See 68 Okla, Stat. Ann. 


$1008 (West). 
Pursuant to the Natural Gas Pol- : 


icy Act of 1978 (NGPA), 15 U.S.C. 


-§ § 8301-8432 (Supp. II 1978), the 
sale of all natural gas produced i iD 
the United States is subject to ceil- 


= ing price limitations. However, sec. 
: 110(a) of NGPA, 15 U.S.C. § 3820 
= (a) (Supp. II ik ar that — 


a price. for the first ‘gale: of aateeat: gas 2 
- shall not be considered to exceed the max- | 


imum lawful price applicable to the first 


sale of such natural gas *.* * if such E 
. first. sale price exceeds the maximum a 4 
lawful. price to the. extent Necessary to as 
“yecover— er 
(1) State severance: taees: attributable eS 


to the production of such natural cad and 
borne by the seller * * Bb. 


Appellant informs the Board that | 


Gt has executed gas purchase con- 
tracts covering sale of its interestin 
| production. from the unit including 
the leased lands. Under each con-- 
tract, the purchaser is. required to 
pay to appellant the maximum law- 
ful price applicable to the gas under 
NGPA and to pay all state sever- 
ance taxes levied on the gas prior to 


delivery: Appellant notes that pay- 


ment of the tax by the purchaser, — 


although not to the lessee, is com- 


monly referred toas es zeunpure: 


ment.” te ee, 
Tne its -stateniont eee. reasons, 
appellant charges that Survey’s 


method for computing royalties is. — 
arbitrary, capricious, and an abuse _ 
of discretion. Appellant argues that. 


Survey has given no consideration 


to the “actual value” of the royalty a" | 
gas. It contends not only that the 
Board erred in Wheless, supra, by. 


focusing only on. the concept. of 


_gTOSS. proceeds, but also that the 


present case is distinguishable from 
Wheless because of the ceiling oe 
limitations set by the NGPA: it 
argues that reasonable value onnindt _ 


1 The. definition ‘of “State severance tax” a | 


includes ,“any severance, production, or simi- 
lar tax, fee, or other levy. imposed on the 
production of natural gas” by any State. 15 


U.S.C. § 8320(c) (Supp. II 1978). 


10 
exceed ake ceiling price in a | regu- 
lated market. 


Appellant argues further that the 
Wheless case also stands for the 


| “patently unfair proposition” that — 
the Federal Government may ex-_ 


empt itself from paying state sev- 
erance taxes on minerals produced 
from Federal] lands and then benefit 
from such taxes paid by its -lessee 
and all other parties sharing in pro- 


duction from the unit. Appellant 


suggests that such an outcome is not 
mandated by any specific. statutory 


authority and such is. not a reason- © 
able interpretation of exeone regu-— 


lations, | 


Finally, pa sseiraate ape that 


Survey’s method for determining 
royalty is unreasonable because it 
leads to incongruous results when 
making certain other. comparisons, 
_ First, it notes that were the Federal 
Goverment to take its royalty share 


of the gas-in kind and then sell it, 


the. value received could. be no 
greater than the ceiling price with 
no tax reimbursement. Then appel- 
lant argues that Survey’s method is 
arbitrary because the identity of the 
seller of the gas is determinative of 
its value. Second, appellant points 
out that Survey’s method results in 
the value of the gas produced from 


the unit varying according to the 


size of the acreage in the unit owned 
by the Federal Government. 


[1] It is well recognized that the 


Secretary of the Interior has consid- 


erable latitude in determining what 


is the “value” of production from a 
lease on which royalty payments are 


made. Amoco Production Co., 29 
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IBLA 234, 236 (1977 ys 3 Wheless 
Drilling os , supra at 31; 30 U.S.C. 
§ 296(c): (1976) and 30 U. S.C. § 189 

(1976). The: Secretary has exercised 
that discretion by promulgating 30 
CFR 221.47 which defines the value 


basis for computing royalty. In | 


California Co. v. Udall, 296 F2d 
384 (D.C. Cir. 1961), the Secretary’s 
authority to establish ‘reasonable 
values for royalty purposes:-under 


the Mineral Leasing Act and De- 


partmental regulations was affirmed. 
Appellant urges that the Board 


reconsider its interpretation of 30 


CFR 291.47 as set forth in. Wheless, — 
supra, We decline to do so. In that 


case we said that the term gross pro- 


oo as used in the regulation 
“means the established field price 


for the. natural gas plus any addi- 
tional sums paid by the purchaserof 
the gas to the unit operator as con- 


sideration for the purchase of gas 
from the unit of which the federal 
lease is a part.” 138 IBLA at 30-31. 
We held that reimbursement by a 
purchaser of state severance taxes 


paid by the seller was an “additional 


sum” properly included in deter- 
mining value of production for the 


purpose of computing royalty under | 


30 CFR 221.47. Accord,. Amoco 
Production Co., supra. 

Contrary to appellant’s argu- 
ment, we find that appellant’s case, 
where the price has been-set by the. 
NGPA, is no different from that of _ 
Wiheloss: where the price was set by 
the Federal Power Commission 
(FPC). Appellant attempts to dis- 
tinguish the two by noting that 
Wheless Company could elect. to sell - 
in the regulated interstate market or 
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dhe: inreguleted: ‘intrastate ‘market 
and by arguing that in an unregu- 
lated market the fair value would be 


the price paid by the purchaser plus 
tax reimbursement but in the regu- 
7 lated. market the value could never 
be more than the maximum lawful 


price for which it may be sold. This 
1s & distinction without substance as 
applied to this case. Ap pellant itself 


recognizes that the NGPA expressly 
allows a price for the gas to be set 
above the maximum lawful amount 
to the extent that it reflects state 
“severance taxes paid. 15° USC. 
§ 3320. (Supp. II 1978). Thus re- 


gardless of whether. we consider the 
regulated _ or unregulated market, 


the amount of tax payments reim- 


bursed does. not affect the amount 


which a ‘producer can receive for its 
gas under the NGPA. It still may 


rise to the ceiling. We find that the. 


| Wheless principle applies equally i in 
either case. ~~” 

However, the facts of appellant’ S 
case are not exactly the same as in 


Wheless, and we. feel that further | 


discussion of the regulation as ap- 


plied to appellant’s leases is war- 


ranted. We focus particularly on the 
fact that the applicable Oklahoma 
Statutes provide that the purchaser 


pay the severance taxes and. deduct. 
them from the amount paid to the 
| seller. ‘Thus, the amount of the taxes 


: does not result in. ‘ “proceeds” as that 
term was ‘used in Wheless and is 
ordinarily ‘understood. We find, 


however, that appellant has: the 


same ultimate responsibility for the 


- taxes and receives the same benefit 


under Oklahoma’s method of tax 


: However, 


sailesion as e re in a cate : 


where the seller is obligated to pay © 


the taxes directly and benetits from 


reimbursement ~ by the purchaser. 


Here appellant ‘still receives the — 


benefit. of “tax reimbursement” and 
consequently the value of that bene- 


fit may-be-added to the amount ap- | 


pellant — receives to détermine the — 
value of production to appellant for 


the purpose of computing the roy- — 


alty. As. reported by appellant, the 
amount it receives under its con- 
tracts is the NGPA ceiling amount. — 
Since under Oklahoma law a pur- — 


chaser must deduct the amount of 


taxes. paid to reach the- purchase. 
price, we assume that such price re- 


flects the deduction of that amount 
and therefore the value to appellant | 


of the gas in this case is the ceiling 
amount plus the tax paid. by the 
purchaser. _ | 
If we turn to the question of what 
1S -a reasonable value, as appellant 
argues, and examine the regulation 
in that context rather than in terms © 
of the Wheless principle. of “oross 


proceeds” and benefit to the pro- 
ducer, we reach the same result. 


First we note that the regulation, 
when it refers to gross. proceeds, 
simply sets the minimum value of 
production and we find that the | 
focus of the regulation in setting — 
the value of production is price. 
‘Survey. may consider 
“other: relevant matters.” On. this, 


the relevant ead of the ag 
tion bear repeating : eed 3 


"The value of production, for the pur- 


“pose of computing royalty shall be the es- 
timated reasonable value of the product 


PR 


as determined: bg the supervisor, due con- 


sideration. being given to the highest | 
' price paid for a part or for a majority of | 


production of like quality in the same 
field, to the price received by the lessee, 


to posted prices and to other. relevant 


matters. * * * In the absence of good 
reason to. the contrary, value computed 
on the basis of the highest price per bar- 


rel, thousand cubic feet, or gallon paid or 
i offered at the. time of production in a fair 


and. open market for the major portion 
of like-quality oil, gas, or. other products 
produced and sold from the field or area 
where the leased lands are situated will 
| be considered to be a reasonable value. 


~ Thus the value of production as 


- defined by the regulation is not nec- 


essarily STOSS proceeds ;_ ze. the 


‘amount the producer receives from 
the purchaser for the gas. If that 


were true, then appellant arguably 
would be correct that its royalty 
- should be based solely on the NGPA 
ceiling because that is the amount it 


recelves under its purchase con-— 


tracts. Under the regulation, how- 


ever, all of the circumstances of the 


‘pricing of the gas may be consid- 
ered. One such relevant considera- 
_ tion is that, as we have noted, under 
the NGPA a producer may set a 
price for gas exceeding the lawful 
ceiling to the extent of the amount 
of taxes it must pay. In Oklahoma, 
appellant’s purchaser pays the 


taxes and technically deducts them 


from its payment to appellant. As 
we have already concluded, since 
| appellant : receives - the 
amount, the actual price to the pur- 
chaser is the ceiling amount plus the 
amount of taxes. paid. Thus the 
value of production is more than the 
- gross proceeds in this case. — 


Appellant’s: argument that the 
value to the United States of the. 


—- DECISIONS OF ‘THE | DEPARTMENT. OF THE INTERIOR 


Government were to take 
: royalty interest, in kind, the im- 
plicit assumption would be - that 


ceiling 
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gas aeoaued changes according to. 


‘whether the producer sells it and — 


pays royalty, or the United States -- 

takes it in kind and sells it, is a 
misleading - over simplification of 
the situation. Appellant presumes _ 


that the value to the United States 
of in kind gas is only what it could 


then be sold for. If, however, the 
its | 


it had a use for the gas. The value 


of this gas is, therefore, properly | 


computed, as the price which the 


United States would pay on the 
open market if it were purchasing — 


the gas as an ordinary purchaser. 


The fact that the United: States 
cannot be assessed state severance — 
tax does not depreciate the value 
of the gas to it. Immunity from 


state taxation is a function of the © 


Federal Government’s sovereignty, i 


which prevents the state from 


‘assessing a severance tax. This 


benefit flows. to the Government, 


not the lessor. 


The essential fallacy of appel- 
lant’s s argument is made clear if we 


reverse the instant situation and 


assume that the seller pays the — 
severance tax. Under sec. 110(a) (1) 


of the NGPA, supra, the seller 
would be permitted to obtain reim- 


bursement of the severance tax | 
above the established ceiling price. 
This reimbursement is clearly part. 


of the gross proceeds obtained. The 
fact that a state may make the 


purchaser liable for payment of the | 
severance tax does not alter the 


economic results. In both cases it 
is the seller who makes the sever- 


ance and who receives the ceiling 
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- price as a net foo (excluding: 


of course, other costs of production, 
which would remain the same no 


matter how the tax was assessed). 
Finally, © -appellant’s 


__ creases as the amount of leased Fed- 
eral or Indian land within a unit 


increases is merely a mathematical — 
reflection of the fact that as the ex- 
tent of the Federal royalty interest. 
within a unit rises, an increasing © 
proportion of unit production is not 
subject to state taxation. We would. | 
point out that appellant’s argument, y 
would support a finding that the 
“of: determination | 
would not consider any of the lands. 
within a unit as Federally owned. 


proper © mode — 


Using appellant’s hypothesis that 
the NGPA price is $2 per Mcf 


(such gas having a Btu content of | 


1,000 Btu/cf), and that the State 
of Oklahoma imposes a, state sever- 
ance tax equal to 10 percent of the 


value of all gas produced; one could | 


argue that the value for royalty 
- purposes should be $2.20 per Mcf 
_ regardless of the percentage — of 


Federal or. Indian lands within the | 
unit. Admittedly, this would not 
‘QTOSS proceeds” Inas-__ 


represent ‘ 
| much as there would be no sever- 


. anee tax assessed on the Federal or 
Indian. royalty interests, and. thus. 


no reimbursement. But such a fig- 
ure might, nevertheless, arguably 


represent the real value of an Mcf 


of gas. “Gross proceeds” is a floor, 
not a ceiling, concept. Thus, the 


regulation: provides that “[u]nder: 


no circumstances shall the value of 


production of any of said sub-— 


_ stances for the purposes of comput- 


7 - argument 
that the basis of the royalty de- 


ignore 

ceed on the assumption : that all pro- 
duction was subject to severance’ — 

taxation to determine the value of 

_ the gas produced. This would, nec- 
_essarily, work to the detriment. of 
every Federal oil and gas lessee. 


ing royalty be. desma: ito be less 7 
than the gross proceeds. accruing to | 
the lessee from the sale thereof” 
(italics supplied). 30 CFR 221.47. 


To the extent that the Govern- | 


ment has elected to utilize actual 


- gross proceeds in order to determine — 
value, rather than: merely applying | 
the. percentage severance tax im- 


posed by the State to all produc- 
tion had within a unit, the lessees 
are: the beneficiaries. : | 

We agree that the cone of bene- 


fit, under the ‘system of value as- 


certainment adopted | by the Geo- 


logical Survey, will, in fact, vary 


according to the pencantage of Fed- 


eral and Indian lands within a unit. : 


But. inasmuch as. the “regulation 
clearly ‘requires - that. “gross. pro- 
ceeds” serve as the minimum basis 
for the royalty assessment, the only 
aerate. method would be to — 
“ross” proceeds” and pro- 


Accordingly, pursuant, to the au-— 
thority delegated to the Board of 


Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 


sion ee from is affirmed. 


AF AMES i, Borst, 
_ Administrative oma: a 


We CONCUR: 


BERNARD Vv. Pisnee: 


Chie f Administrative Tudge 2 — 


Doveuas E. Harnaves 
Administrative Judge - 


3 14 -* DECISIONS OF THE DEPARTMENT OF THE: INTERIOR 


| _NORTHWAY NATIVES, ane 


5 ANCAB 147 
Decided 7 anwary 5, i 981 


Appeal from the Decision of the Alaska 
State Director, Bureau of Land Man- 
| agement F-14912-A and F-14912-B. 


Partial eeaand: 


1. Alaska Native Claims Settlement 
Act: Alaska Native Claims - Appeal 
Board: Appeals: Generally 3 


Where thé Federal Government grants 


a right-of-way for a Federal aid ma- © 


terial site, that right-of-way, if valid, 


a isa valid existing right within the mean- 
ing of §14(g). of ANCSA, and as such 


a patent issued pursuant to ANCSA must 
contain provisions making it subject to 
the right—of—way. . 


2. ‘Alaska Native Claims Settlement. 


Act: Alaska Native Claims Appeal 
Board: Appeals: Generally 


fe bg the terms of the right-of-way grants 
were violated, the rights-of-way would 
not be automatically terminated ‘but 
would be subject to’ cancellation within 
the ‘discretion of the Bureau of sau 
Management. 


8. Alaska Native Claims Settlement 


Act: Alaska Native Claims Appeal 
~ Board: Appeals: Generally . 


When the record. before the Burean of 


Land Management raises questions which — 


may affect the validity of Federally 
created third-party interests, Secretary’s 
Order No. 3029 requires the Bureau of 
Land Management to. determine through 


. adjudication, the validity of such in-. 
 terests. 


4, Alaska Native Claims Settlement: 
Act: Alaska Native Claims Appeal 
Board: Appeals: Remand 
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“When the record on sopeal raises ques- 


tions which ‘may affect the validity of 
Federally created third-party interests, 
and when there is no evidence that a de- 
termination of validity has been made 
pursuant to Secretary’s Order No. 3029, 


' the Board will remand to the Bureau of 


Land Management for such. Baal 7 
tion. 7 


APPEARANCES: Peter J. Aschen- 
brenner, Esq., Aschenbrenner and 
Savell, and David Wolf, Esq.,. Keane, 
Harper, Pearlman and Copeland, for. 
appellant; Elizabeth S&S. Ingraham, 


_Esq., for Doyon, Limited; M. Francis 
Neville, Esq., Office of the Regional — 


Solicitor, for Bureau of Land Manage-— 
ment; Shelley J. Higgins, Esq., and 


Martha T. Mills, Esq., | of _ 


Law, for State of Alaska. | 
OPINION BY ALASKA 
NATIVE CLAIMS APPEAL 
BOARD 


In 1960, the State of Alaska 
(State) made application with Bu- 
reau of Land Management (BLM) 
to obtain various ‘material site 


rights-of-way on Federal lands in - 


the vicinity of the Village of North- 


way. The State asserts that the ma- 


terial sites were needed in connec- 


tion with the construction and main- 


tenance of the State’s highway proj- 
ects in the area. In 1964, a further | 
material site was applied for in the 
same locality. Specifically, the ma-_ 
terial sites here referred to are de- 
scribed as follows: 

1. A right-of-way, F-025907, for a Fed- 
eral aid material site, located in the W44,. 


of Section 18, T. 14 N., R. 20 EH, CR.M. | 


Act of August 27, 1958, as amended, 23 
USC 3817. 
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| ss 2 A right-of-way, ¥-025905, for a Fed- 
a eral aid material site located in the E%4 
of Section 29, T. 15 N.,; R. 19 E., C.R.M. 
Act of August. 21 1958, as. amended,: 23 
USC 317. 
2k right-of-way, F-025926, for a Fed- 


Seen aid material site, located in the 


NWY% of Section 4, T. 15 N., BR. 18 E., 


 C.R.M. Act of August 27, 1958, as 


“amended, 23 USC 317. 

4.4 right-of-way, F-025909, for a Fed- 
| eral aid material site, located on the W1% 
of Section 28, T. 14 N,, R. 20 E., C.R.M. 
Act. of August 27, 1958, as amended, 23 
‘USC 317. 
RA right-of-way, F-0259238, for a Fed- 


eral aid material site, located in the N% 


of Section 11, T. 14 N., R. 19 E., C.R.M. 
Act of. August 27, 1958, as amended, 23 
USC 31%. 

. 6. A right-of-way, F-025900, for a Fed- 
eral aid- material site, located in the W% 
-of Section 12, T. 13 N., R. 20 E., C.R.M. 
Act of August 27, 1958, as amended, 23 
USC 317. | 

TA Heibotwag- F-025791, for a Fed- 

eral aid material site, located. in the 
NW of Section 10, T. 14 N., R. 19 E., 
C.R.M. Act of August 27, 1958, as 
amended, 23 USC 317. 
| 8. A right-of-way, F-083056, for a Fed- 
eral aid. material site,: located in the 
SW, of Section 32, T. 16 N., R. 18 E 
CRM. Act of. August 27, 1958,. as 
amended, 23 USC 317. 


Appellant’s Memo in Support of 
Statement of Reasons, at 18. 


The BLM granted these ents 
_of-way to the State pursuant to 28 
U.S.C. § 817 (1976) which provides: 


(a) If the Secretary determines that _ 


any part-of the lands or interests in lands 
owned by the United States is reasonably 
necessary for. the right-of-way of any 
highway, or as a source of materials for 
- the construction or: maintenance of any 


. such highway adjacent to such lands or 


interests in lands, the Secretary shall file 


7 with the Secretary of the Department su- 


pervising the sdndniateatton of such lands 
or interests in lands a map showing the 


portion of such lands or interests in lands . - 


which it is ‘desired to appropriate, __ 
(b) If within a period of four months 
after such filing, the Secretary of such 
Department shall not have certified to the 
Secretary that the proposed appropriation 


of such land: or iaterial is contrary to 
the public interest or inconsistent with 
the purposes for which such land or ma- 


terials have been reserved, or shall have 
agreed to the appropriation and transfer 
under conditions which he deems neces- 
sary for the adequate protection and uti- 
lization of the reserve, then such land and 
materials may be appropriated and trans- — 


ferred to the State highway department, | 


or its nominee, for such purposes and sub- 
ject to the conditions so specified. 

(ec) If at any time the need for any 
such lands or materials for such. purposes 
shall no longer exist, notice of the fact 
shall be given by the State highway de- 
partment to the Secretary and such lands 


or materials shall immediately revert to 


the control of the. Secretary of the De- 
partment from which. they had been 
appropriated. | 

(d) The provisions of this section shall 
apply only to projects constructed on a 


‘Federal-aid system: or under the provi- . 
_ gions of chapter 2 of this title. 


While the terms and conditions 


of these material site rights-o f-way — 
varied, they basically provided that 


an unspecified amount of material 


was to be taken. from each site for 


the. purpose. of road building (in 
some rights-of-way “maintenance” ? 
was included) and that proof of © 
construction be filed within 5 years 
(in the case of F—025923. and F-_ 
033056, the period w was s extended to7 
years). 


Northway Natives, Inc. (North- _ 


way) filed village selection applica-_ 
tions F-14912-A, as amended, on 


16 
Oct. 99, 1974, and F-14919-B, ‘as 


* Sy awiended. on Dec. 12, 1974, for lands | 


| located near the Village of North- 


way, including the lands compris-. 

ing the material site rights-of-way 

discussed. above. The applications = 
were filed under the provisions of 


§ 12(a) of the Alaska Native Claims 


Settlement Act (ANCSA), Dee. 18, 


1971 (85 Stat. 688; 701; 43. US.C. 
- § 1601, 1611(a) (Supp. V,1975). 


The BLM published, in 43 FR 


98051 (June 28, 1978), its Decision 


- to Issue Conveyance (DIC) of land 
to Northway, in response to village 


selection applications F-14912-A, 
as amended, and F-14912-B, as 
amended. In this DIC the lands 


comprising the rights-of-way were 


not conveyed to Northway, but in- 


stead reserved to the United States, 


On July 26, 1978, , Northway filed an 
appeal received by the Alaska, Na- 
tive Claims Appeal Board (AN- 
CAB) on J uly 28, 1978, 

In its Statement of \ Reasons, 
| Northway asserts that the rights-of- 


way were rendered invalid because 
ms of the 
_ grants, and further, that. BLM 


the State violated the terms o 


failed to follow its own procedures 
‘in not terminating the rights-of- 


way when their terms were violated | 
by the State. Under this theory the 
_ right-of-way sites would be “public 
lands” as defined in §3(e) of 
7 ANCSA and thus withdrawn for 
_ Native selection under §11(a) (1). 


_ of ANCSA. Northway asserts that 
- (1) proof of construction was not 
filed, or not filed timely, by the 
State as required by the right-of 


way grants; (2) amounts of mate- 
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‘al removed were not determined 
and may have been excessive in = 
which case cancellation of the — 


grants would be required; and (3) 
material may. have been used for 
unauthorized purposes, requiring 
cancellation of the grants. On the 


_ basis of these allegations, Northway — 
seeks a remand to the Secretary for 
determination of these matters. 


_ Doyon, Limited (Doyon), filed 


Motion to Intervene in this appeal 
on Jan. 11, 1979, and the Board 


named it a party on Jan. 15, 1979. 
In its Statement of Reasons, Doyon 


also asserts: that the rights-of- ‘way 
in question are no longer valid un- 


der the law and regulations and — 
should therefore be cancelled. 


Doyon further argues that the 


rights-of-way are third-party inter- — 


ests created by Federal law and as 
such the Department of the Interior 


is required to determine their valid- 


ity. Second, to the extent, if any, 


that these rights-of-way are valid — 


and are not cancelled by the Depart- ) 
ment, they should be identified in 


the DIC as existing rights of the 


‘State, which the conveyance is “sub- 
ject to,” not as reservations to the 


United States. 
The various questions raised ee 


both Northway and Doyon can be _ 
categorized into three basic issues. _ 


First, are the State’s interests, if 


valid, . third-party ‘interests pro- 


tected by § 14(g) of ANCSA? Sec- © 
ond, if the State. violated the terms 


of the right-of-way grants, were the - 
rights-of-way _ rendered 


invalid? 
Third, did BLM adjudicate the 


State’s s right- okays interest as re- | 
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aed within the meaning of Secre- 


tary’s Order No. 3029, 43 F R 55287 7 


(Nov. 27, 1978)? 
The first question arises because 


§ 14(g) of ANCSA recognized that 
certain property interests granted | 


_ ~ by the Federal Government to third 
| parties had to be protected when a, 
land conveyance was made to a 


Native corporation under AN CSA. _ 
Specifically, § 14(g) panes in. 


pertinent part: 


All. conveyances made sursaant to this 
Act shall be subject to valid existing 
rights. Where, prior to patent of any 


land or minerals under this Act, @ lease, 
contract, permit, right-of-way, or. ease- 


ment (including a lease issued under 
section 6(g) of the Alaska Statehood 
Act) has been issued for the surface or 
minerals covered under such patent, the 
patent shall contain provisions making 
it subject to the lease, contract, permit, 
right-of-way, or easement, and the right 
of the. lessee, contractee, permittee, or 


grantee to the complete enjoyment of all — 


rights, privileges, and benefits thereby 
granted to him. [Italics added.] 


As. noted above, the Federal Gov- | 


ernment, through BLM, granted the 


rights-of-way in question to the. 


State pursuant to 23 U.S.C. § 317 
| (1976), and such grants were made 
in 1960 and 1964. Applying these 


- facts to the language of § 14( g) , We 


have a situation “| where, prior to 


patent * * * a lease, contract, per-. 


mit, right-of-way * * * has been 


ieusd for the surface or minerals 


covered under such patent.” 


[1] The Board concludes that ' 


where the Federal . Government 
| grants a right-of-way for a Federal 
aid material site, that right-of-way, 
if valid, is a valid existing right 


within the means of S148) of 
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ANOSA, ar as s such a, en ee | 


_ pursuant to ANCSA must contain 
provisions making it subj ect to mene 


right-of-way. 
- Having established that a Federal 


grant right-of-way. for a material — 
‘site can be a valid existing right — 
within the meaning of §14(g) of — 
-ANCSA, the second question. is 
whether the right-of-way. grants 
would: be rendered invalid if the . 


State violated the terms of the 
grants? 


While the siitinile argue that 


certain actions and inactions by both. 
the State and BLM did in -fact ter-. 
minate the grants, the Department — 
regulations as interpreted by the 
Interior Board of Land. Appeals 
lead to a contrary conclusion. The 
pertinent regulations are 43 CFR 


2802.23 and 43 CFR 2802.31. | 


43 CFR 2802.2-3 provides: 


Unless otherwise — provided by law, 


rights-of-way are subject to cancellation 


by the authorized officer for failure to 
coustruct within the period allowed and 
for abandonment -Or nonuse. [Italics , 
added.] 


43 CFR 2802.3-1 eae 


All rights-of-way approved pursuant 
to this part * *.* shall be subject to. 
cancellation for the violation of any of 
the provisions of this part applicable 
thereto or for the violation of the terms — 


or conditions of the right-of-way. No 


right-of-way shall be deemed to be can-— 
celed except on the issuance of a specific 
order of cancellation. [Italics added.) 

“subject to cancellation” 

aces in the above regulations © 
allows the person administering the 
grants to cancel them when a viola- 
tion has: ocourred but it / does not 
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mandate that such action be ies 
What action, if any, the adminis- 


_ trator is to take when the terms of 


a ‘grant have been violated, is left 
to his discretion. Violation of the 
terms of a grant only subject the 
grant to possible cancellation. 


The last sentence of 43 CE R 


2802.3~1: “No right-of-way shall be 


deemed to be canceled except on the - 


issuance of a specific order of can- 
cellation,” 
that the grants automatically ter- 
minate when the terms of the grants 
are violated: . 

The “subject to cancellation” lan- 
guage in the above-quoted regula- 
tions has been interpreted by the 
Interior Board of Land Appeals in 


State of Alaska Department of 


Highways, 20 IBLA 261, 82 LD. 
949, 245° (1975) as follows: 


Quite clearly, then, 
make such rights-of-way subject fo can- 
cellation by the authorized officer for non- 
construction, nonuse, abandonment, viola- 
tions of the regulations, or of the terms 
and conditions of the grant. See Southern 
Idaho, Conf. of Tth Day Adventists y. 
United States, 418 F.2d 411 (9th Cir. 
1969). [Italics in original.] 


* * * The fact that a right-of-way is 


subject ta’ cancellation under these cir- 
cumstances does not mean that it must 
be canceled, The employment of the words 


“subject to” [an action] in a regulation © 


has been held to invest the administra- 
tive officer with the discretion to deter- 
mine whether noncompliance in a given 
_ instance should be excused or whether 
the prescribed penalty should be imposed. 
Tagala v. Gorsuch, 411 F.2d 589 (9th 
Cir. 1969) ; Pressentin v. Seaton, 284 F.2d. 
195 (D.C. Cir. 1960). Use of the term 
“subject to” said the Court in Pressentin, 


“left the door wide open to a considera- 


tion of. circumstances. = At 199. [Italics 
added.]_ 
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[9] The Board concurs that if the 


terms of the right-of-way grants” 
were violated, the rights-of-ways 


would not be automatically termi- 
nated but would be subject to can- 
cellation wae the discretion of 


BLM. 


The final ees is whether the 
Department adjudicated the valid- 
ity of State’ S third-party rights 


~ within the meaning of Order No. 
8029, supra? As to third- -party in- 


terests created by Federal law, Or- 
der No. 3029 (43. FR at (55291) | 
states: | 


Avoties issue for eosoiition is to what 


extent the law and regulations require 


the: Department ‘to identify and deter- 
mine the validity of (adjudicate) vine 
party valid existing ments. _ 7 
| kk ee ee om 

* em [Lit is appropriate for BLM to 
determine in the first instance the validity 
of those interests which are created by 
federal law since BLM is in most. eases 
the ‘agency charged’ ‘with the administra- 
tion of those laws. 


As to third- -party interests cre- 
ated by the State of Alaska, Order 
No. 3029 (43 PR at 55291), supra, 


states: 


Neither the Department's regulations 
nor ANCSA require the Department to 
determine whether third party interests 
created by the State are valid under 


the applicable. State law and regulations. — 


The Department is not an appropriate 
forum to adjudicate these interests. If 
the State created interest is valid on its 


face it should be deemed valid for pur- 
| poses of the conveyance © document. 


[Italics added. ] 
To ascertain whether BLM had 
determined and adjudicated the va- 


lidity of the Federally created in- 


terest in this case, the Board issued 3 
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an Order for Further Information 
on Aug. 8, 1980. This order stated 
In pertinent part: “Therefore, the 
Board hereby Orders BLM to fur- 

nish it with a concise statement as 
to whether BLM ever determined 


the validity of the Tights here in 


question.” 


In BLM’s Response to Order of $. 
Aug. 8, 1980, filed Aug. 20, 1980, it - 


made the following declaration: 


~o. Sh is the position of the BLM that it. 
| had complied with the requirement of 
8.0. 3029 “to determine in the first in- 


stance the validity of those interests 
created by federal laws . 
the DIC was issued. . 


The BLM maintains a. caxéfile: on 1 each: 


_ of the material site rights-of-way. These 
casefiles were examined by the ANCSA 


adjudicator prior to the issuance of the | 
DIC. If a file reveals that a grant had 


been issued by BLM for the. right-of- 


way on lands to be approved for convey- 


anee, and if no final action has been 


taken by BLM to cancel the granted 


right-of-way, the interest is listed in the 
DIC as a valid existing right. It is the 


position of BLM that this process. meets — 


the mandate of S. 0. 3029. 


_ Order No. 3029, ‘supra, ‘distin 
guishes between third-party inter- 


ests created by Federal law, such as 
the rights-of-way subject of this 
appeal, and. third-party interests 


BLM is directed “to determine * * * 
the validity” of Federally created 
interests, while ~ specifically “pre- 
cluded from adjudicating State- 


created interests other than noting, 


“TiJf the State-created interest is 
valid on its face.” | 
The contrast between the treat- 


ment of the two types of interest 


-? at the time: 


claimed under RS 2477 as interests 
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clearly indicates Secretarial. intent 
to impose upon BLM a requirement 
to adjudicate Federally created in- 
terests at some level beyond simply | 
noting if they are valid on their 
face. — 

Order No. 3029, supra, does not 
expressly require BLM to adjudi- 
cate the validity of F ederally 
created third-party. interests ; “it 
merely provides that such adj udica- 


‘tion is “appropriate.” However, it 
is apparent, from. subsequent celari- 
fications of Order No. 3029, that this 


language was construed by the Sec- 


‘retary as a requirement for adjudi- 
cation. A. Memorandum dated Nov. 
20, 1979, from the Solicitor to the 


Secretary, discusses the Solicitor’s 


concern that: the above language 


would be interpreted to include min- 
claims and — rights-of-way 


whose validity BLM was required 


to. adjudicate. The conclusion was 


that they were not. 


This sentence was not elas to re- 
quire the adjudication of unpatented min- 


ing claims tie ne Department’s posi- 


tion that it may convey land which con- 
tains unpatented: elaims, the validity of 
which has not been determined, was re- 
cently upheld in Alaska Miners v. ae 


: : | . A 76-263, (D. Alaska ee 
created by the State of Alaska, ; aska) 


Neither was this sentence intended to | 
require the adjudication of rights claimed 
under RS 2477. : . 
Solicitor’s dated 
Nov. 90, 1979. | 

Based. on these conclusions, Or- 
der No. 3029, ‘supra, was menace 


to read: 


Memorandum, 


Nevertheless, it is as for BLM 


to determine in the first instance the 
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7 . validity of those interests created. mapas 


federal laws, which are administered by 


BLM, other: than unpatented’ mining 
claims under the Mining Law of 1872, - 


30 U.S.C..22. et .seg., and rights-of-way 
under RS 2477 (repealed - in 1976. by 30 
Stat.. 2798). 


45 FR-1692, 1693 (Jen, 8, 1980). 


‘Had Order No. 3029, SUDTA, is 


been intended to require adjudica- 
tion of Federally created third-par- 


ty interests, the above modification . 
would not ia been necessary. The. 


fact that the modification was made 
_ underscores the point that with re- 


; gard to Federally created interests. 
- other than the. exceptions, BLM is - 


required to undertake some form.of 
_ adjudicative process to determine 


validity before conveyance. 


BLM has: stated its determina- 


: con in this case was limited to ex-- 


mining the case files to. see if the 
rights-of-way had been issued and 


had not been cancelled. While this 
type of review may be sufficient 


when the record shows. no reason 


for a full adjudication, the record 
of this appeal. raises questions - 
which may affect the validity of the 


Inaterial’ sites. rights- -of-way, %¢., 
whether proof of construction was 


timely filed; whether the amounts 


of material soneved were permis- 
sibie; and whether material was 
used for unauthorized purposes. 


[8] The Board finds that when 
| the record before BLM raises ques- 


tions which may affect the validity 


of Federally created third-party 
interests, Order No. 3029, supra, re- _ 


quires BLM to determine through 
- adjudication, the validity: of such 
Interests, 
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[4] The Board further finds that | 

when the record. on appeal raises — 

questions which may affect the 


validity of Federally created third- : 


party interests, and when there is no 


evidence that a determination of 


validity has been made pursuant to 
Order No. 3029, supra, the Board 
will remand that portion of the ap- 


| peal to BLM for such determination. 


| ‘Therefore, the Board hereby re- 
mands this portion of the appeal to 
BLM so.that it may determine the 
validity of the State’s third-party 
interests in accordance with Order 


No. 3029, supra. It should be noted — 
that BLM’s decision on remand will © 
~ be based upon an interpretation of 


23 U.S.C. $317 (1976), and ‘not. 


 ANCSA, and therefore any appeal | 
from that decision must be taken 


before the Interior Board of Land 


Appeals, and not ANCAB. 


This represents a unanimous deci- 
sion of the Board. | Py 
 Jupira M. Brapy : 

| Administrative Juige oe 


“Apicam F. Deane. 
|. Admanistrative J wdge 


| J OSEPH AL Biiowt 
Administrative Judge 


ANNUAL REVIEW, REVISION AND 


REAPPROVAL OF 5-YEAR OCS — 


OIL AND GAS LEASIN G PRO- 
GRAMS | : 


J anuary 5, “1981 


‘Outer Continental Shelf Lands. Act: 
‘Generally 


- Use of consultation procedures of sec. 18 


of the Outer Continental Shelf Lands Act, 
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481 U. g, C. 5 1344 (Supp. II 1978), are not 
required for annual review of an ap- 


. proved 5-year Oocs leasing program une 


der sec. 18(e) of the Act. 


‘Outer Continental . ‘Shelf Lands Act: 
Generally 


es, Under sec. 18 of: the Outer Continental 


2 Shelf Lands Act, 48 U.S.C. §1344 (Supp. 
II 1978) » a ‘reapproval must include a. 
‘schedule of proposed lease sales for the 
full 5-year period following reapproval 
but may not include sales beyond the 5- 


year period. A revision permits changes 
within an existing approved | schedule 
without requiring an extension of that 


schedule to inelude a full five years after : 


revision. 


Outer Continental Shelf Lands Act: 
Generally | 


Under sec. 18 of the Outer. - Continental ie 
Shelf. Lands Act, 43 U.S.C. § 1344 (Supp. — 
cae 1978), a revision may add, delete, de-. 


lay. or advance sales and planning mile- 


_ stones ‘within an. approved 5-year pro- | 
gram. A revision cannot be used to tack __ 

additional sales. or milestones. onto the 

end of an approved 5-year program, Only 


a reapproval can add sales beyond an ex- 
isting al aha program. 


Z Outer. Continental Shelf Tends Act: 7 


| Generally 


: Sec. 18(e) of the Gates Continental Shelf 
Lands Act, 43 U.S.C. § 1344 (e). ( Supp. IL 


1978), states. ‘in discussing revisions and 
reapprovals that only a revision which is 


not significant may escape the require- 


ment of sec. 18 consultation procedures. 
A fortiori, all reapprovals require use of 


these procedures. Therefore, the proce- 
dures must be followed to schedule any — 
sales or milestones beyond the existing 


| 5-year program. | 


Outer Continental Shelf, Lands et: : 


Generally 


| Under sec. 18 of the Outer Continental 
Shelf Lands Act, 43. U.S.C. § 1344 (Supp. | 


Il 1978), the Secretary has ‘considerable 
discretion to determine whether or not 
the deletion, | delay or advancement of 


“sales or milestones within an approved 5- 
| year prograin is a significant revision. 


_ Outer Continental Shelf Lands Act: 


Generally 


"Planning milestones and sale dates be- 


yond the. 5-year horizon can be made 
available as a matter of information, but | 


final approval of a schedule containing mt 
 gueh sales cannot occur until the pro- | 
7 cedures of sec. 18 have been followed. — 
Those milestones. occurring within the 5- | 


year period that apply to sales expected 
beyond five years may be included in a 


reapproved schedule. 


To: “Assistant. (SECRETARY, Porsoy, 


Bouveer AND ADMINISTRATION: 
From: Sorrcrror 


Supszcr: ANNUAL ‘Review, Rive 


SION AND REAPPROVAL oF 5- YEAR 
- OCS. 
| Program 3 


This memorandum i is in response 
to your request. dated Nov. 14, 1980, 
oan the development. of a 
strategy for the review, revision and 
reapproval of the 5-year OCs leas- 


| ing program. 


- Your first. question se neeass an- 


nual review. Annual review is re- 
quired - by. sec, 18(e) of the OCS 
Lands Act which reads as follows: _ 


The Secretary shall review the leasing | 


program approved under this section at 


least once each year. He may revise and 
| Yreapprove such program, at any time, 
and such revision and reapproval, except - 
in the case of a revision which is not sig-- 


nificant, shall be in the same manner as 
originally developed. 43 U.S.C. § 1844(e) 
(Supp. ot 1978). 


Om AND» Gas Aussie -~ 


22 


A sch reading of this Tanase _ 


makes clear that use of the consulta- 
tion procedures found elsewhere in 
sec. 18 ‘are not required for the an- 
nual review. These procedures are 
only required for revisions, if. sig- 
nificant, and reapprovals. The legis- 


lative history of the section supports 


_ plain reading. S. Rep. No. 1091, 95th 
Cong., 2d Sess. 106 (1978) ; TLR. 
Rep. No. 590, 95th Cong., 2d Sess. 


151 (1978) ; S. Rep. No. 284, 95th 
Cong., 2d: Sess. 77. (1978). There- 


fore, a decision not to revise the 
schedule can be reached without 
formal consultation. | 

You have proposed | two- alterna- 
tives when a decision i is made to re- 
vise or reapprove. The first is to re- 


vise and extend the program for one 


_ or two years using practices em- 
- ployed by the Department, for 
schedule development prior to 1978. 


_ For reasons stated below, this is not 


a legal approach. The second alter- 
‘native is to revise and extend the 
program using sec. 18 consultation 
procedures, : 

At this point, it is necessary to 
distinguish carefully revisions from 
reapprovals. Reapprovals are dis- 
cussed in both secs. 18(a) and 18(e) 
of the OCS Lands Act. Revisions 


are only discussed in sec. 18(e). Sec. _ 


18(a) reads, in part, as follows: 


The leasing program shall consist of a 
schedule of proposed lease sales indicat- 


‘ing, as precisely as possible, the size, | 


| timing, and location of leasing activity 


which. he. determines will best meet na- , 


tional energy ‘needs for the five-year pe- 
riod following its approval or reapproval. 

48 U.S.C. § 1844 (a) (Supp. I eon 
(italies added). | 
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‘Accordingly, a seapprovil must — 
include a schedule of proposed lease 


‘sales for the 5-year period follow- 
ing reapproval. This is to be distin- 


guished from a_ revision which 
would permit changes in an exist- 
ing approved schedule without re- 
quiring an extension of that sched- 
ule to include a full five years after. 
revision. See 43 USC, ‘$.1b44(e) 


(Supp. II 1978). 


If revision and saporeval’® are 


not distinguished and are consid- . 


ered one process, a reapproval al- 


ways following a revision, it would 
be extremely difficult for the Secre- 


tary to advance even one sale on an 
approved schedule by one month 
since a ‘reapproval | would require 
the additional task of adding sales 


at the end of the existing approved 


schedule so that the reapproval 1 in- 


cludes a full five years. In our view, 


a revision may add, delete, delay or 


advance sales and planning mile- 


stones within an approved 5-year 


program. A revision cannot be used 


to tack additional sales or mile-. 
stones onto the end of an approved . 


5-year program. Only a reapproval : 


can add sales beyond an existing 


‘program. Distinguishing between — 


revisions and reapprovals mn this 
fashion also gives meaning to the 


distinction in sec. 18(e) between re- 


visions which may be significant or 
insignificant and reapprovals which 
are not subdivided by significance. 

Concerning consultation require- 


ments, sec. 18(e) states that only “a 


revision which is not significant” 
may escape the requirement, of sec. 
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- 5-YEAR 0cs. OmL AND GAS LEASING PROGRAMS | 
: . “January 6, 1981 | | 


18 ponealiation procedures. A for- 


tiorl, all reapprovals require use of 
these procedures. Therefore, the pro-- 
cedures must be followed to schedule. 


any sales or milestones beyond the 


existing 5-year. program. Regard- 


ing revisions, we believe the Secre- 
tary has considerable discretion to 
determine whether the deletion, de- 


lay or advancement of sales or mile-. 
stones within an approved ‘5-year | 


program. is significant or not. An 


abuse of this discretion would be 

judicially reviewable ;:therefore, de- 
termination of insignificance should. 
- be supported by an: administrative 


record demonstrating the appropri- 
ateness of the determination. Fur- 
thermore, the Secretary has discre- 
tion to add new milestones to an ap- 
proved program for ‘sales beyond 


that program. These, in our view, 


would not affect, the substance of an 


approved program. See H.R. Rep. 
No. 1474, 95th Cong., 2d Sess, ‘106 


(1978)... . 
You ace suggested including i in 
“ future reapprovals all sale dates for 


| which any planning milestone falls 


within the 5-year period, and if pos- 
sible, formally approving sales be- 
_ yond the 5-year horizon. This prac- 
tice would not be in accordance with 
sec. 18(a) which clearly limits the 


_ approval of a lease sale schedule. to 
five years. This limitation is entire- 
ly consistent with other provisions. 
of sec. 18 providing for comment. 
from designated federal agencies, — 
_ affected state and local governments 


and others. The iatitor scheme 
reflects the difficulty that such com- 
menters would have in giving De- _ 
partmental decisionmakers effective 
advice to balance statutory consid-_ 
erations for sales more than five 
years in the future, . particularly 


: given. 2. climate of advancing tech- | 
nology, g 


growing energy needs and 
environmental sensitivity. | ae 
We do not. mean to suggest, | 


however, that planning milestones _ 
and sale dates beyond the 5-year 


horizon could not -be made avail- 
able as a matter of mformation. | 


We only mean that final approval _ 


of a schedule containing such sales 


cannot occur until the procedures — 


of sec. 18. have: been followed: 


Finally, we see no prohibition for 


including in a ‘reapproved schedule 
those milestones occurring within 


the 5-year period that apply to 2 
salés expected beyond five years. | 

This would result: in prospective : 
— lessees 


being fully -aware of — 
planned. calls for nomination, for . 
example, thus enabling them to 


better schedule their planning — 


activities. This would also enable 
the © Department to wait. longer 
within any given approved. pro- 


_ gram before finding it necessary to 
go through a new aspporoval 


process. 
If you have any tathse. ques- 
tions on this subject, please do not 


hesitate to contact this ome 


Cuxpe Oo. Marrz 
Soxrcrror . 


a lation © 
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. GARLAND COAL & MINING CO. 

Be IBLA 60 0 | 
- Decided J anuary 9, 1981 


habe from decisions of the New Viex- a 
ico State Office of the Bureau of Land 
Management accepting relinquishment 7 


of several coal leases and advising of 


rental amounts due. NM 029179 Okla., — 


NM 029180 Okla., BLM-C 030765 a | 
Pee land) appeals decisions of the New 


_ Mexico Office, Bureau of Land Man- _ | 
agement (BLM) , dated June 20, 


~ Okla., and NM 033508 Okla. 
‘Reversed. i 


1. Coal Leases and Permits: Cancella- 

- tion—Coal Leases and Permits: Ren- 
tals—Regulations: Applicability — 
‘Regulations: Interpretation | i 


An ambiguous regulation relating to “the 


proper office” in which to file a relin- 


. quishment of a coal lease should not be 
interpreted to the detriment of a coal 
lessee who amen to comply with its 
provisions. ~~ a | 


? 2. Coal Tesiee aa Permits: Cancel- 
Jation—Regulations: Generally —Reg- | 


ulations : Validity 


The Boards of Appeal. of the Devacimeat 


of the Interior have no authority to de- 
clare invalid a duly promulgated regu- 


lation of this Department. Where, how- 
_. ever, the regulation was not properly . 
is lacking in statutory 


promulgated, 
basis, and has been consistently ignored 


in actual practice, that regulation will 


be accorded no force or effect. 


8. Coal Leases and Permits: General- 
~ ly—Coal Leases and Permits: Cancel- 


Under the eee of 30 U.S-C. § 1889 - 


(1976) acerued rentals on mineral leases 
are to be prorated on a monthly basis 
where. the failure to file a timely sur- 
render was not due to a lack of reason- 


able diligence on the part of the lessee. 
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APPEARANCES: Jeffrey J. Kahn, 
‘Esq,, Skelton, Oviatt, and 0’Dell, Wheat | 


Ridge, . Colorado, for appellant. 


. OPINION BY. . 
ADMINISTRATIVE 
SUDGE BURSKL 


INTERIOR BOARD OF 
LAND APPEALS | 


~ Garland Coal & Mining Co. (Gar- 


1979, accepting relinquishment of — 


: appellant’ s coal leases.and advising _ 
of rental amounts due: and payable — 


30 days. after receipt of the deci- 


‘sions. The leases, BLM-C 030765. 


Okla., NM 029179 Okla. NM 
029180 Okla., and NM 033508 Okla. a 3 
are situate in Haskell and LeF lore | 


Counties in Oklahoma. The leases 


had been in producing status, and 


were, therefore, administered by | 
| Geological Survey (Survey). 


By letters dated Dee. 27, 1976, and 


addressed to the Area. Mining Su- 
-pervisor of Survey, appellant stated 
its intent to relinquish. the lenses 


“gpon the next anniversary date” 
of the leases, z.¢., Feb. 1, 1977. The © 
letters requested information re- 
garding “any questions or formal 
requirements concerning such re- 
linquishment.” The letters indicate 
that appellant did. not send copies 
to BLM, and Survey did not under- 
take to do so. Eventually, appellant 


~ learned. that BLM and not Survey 
was the proper office in which to file 
-relinquishments of coal leases. By 
letter dated Feb. 1, 1977, addressed 


to BLM, appellant purported to 
confirm its previous letters to Sur- | 
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vey. dated Dee. of, 197 6. BLM con- 


sidered the relingtiishment as filed — 


on Feb. 4, 1977, the date it received 
appellant's letter. 43 CFR 3528. 1-2 
(1976). 


In March 1977, BLM races 


the report. and recommendation of 
Survey regarding the relinquish- 


ment. Survey replied by memoran- 


dum dated Mar. 10, 1977, that an- 


nual rentals for each of the subject: 
leases had not been remitted on or— 


_ before the February 1 anniversary 
ete, and on that ground declined 
to “concur in any relinquishment. 2 
By decision dated Aug. 19, 1977, 
_ the relinquishments were: accepted 


for the year commencing Feb. ‘1, 


1977) citing 43 CFR . 3523. = 
(1976). Appellant was allowed 30— 


7 days from receipt of that. decision 


in which to remit payment. That | 


- decision was timely appealed. 
In January.1979, appellant with- 


drew its appeal on the ground that 
the United States had withdrawn its © 


- elaim for the rental amounts. BLM 
subsequently requested additional 


information concerning :the pur- 


ported release of the claim for 


rental, in response to which Garland 


submitted photocopies of statements 
of account prepared and issued by 
Survey. Those statements showed a 
zero balance in each lease account. 
the notation, “BALANCE AD- 
JUSTMENT 06/01/78 BAL TRE 


. 2The rental amounts are as follows : $2,554 
(NM. 029179) ; $1,924 (NM 029180); $2,098 
alates 0307 ey: and ae 033508). 


lant’s 
formed Garland that the proper 
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TO BLM,” and the statement, “NO- 
TICE: LEASE ACCOUNT CAN- 


CELED OR TERMINATED. 
BALANCE SHOWN PAYABLE 
TO ISSUING: OFFICE UPON _ 


RECEIPT OF THIS STATE- 
MENT.” Appellant construed these 


notations to mean that the United 
States had withdrawn the addi- 
tional charges. By memorandum — 
dated Apr. 27, 1979, from Survey 


to BLM, it was explained that the 


above remarks were intended to 


show only that the account and out-  ~ 
standing balance had been trans- 


ferred to BLM. Survey stated that 


| the issue of whether rent is owed 
as affective Feb. 4, 1977, and appel-— 


- lant was advised of its obligation 
to pay accrued rentals-and royalties | 


depends on which of Garland’s let- 


ters of relinquishment—the Decem- 
ber 1976 letters to Survey or the © 
__ February 1977 letter to BLM—ef- 

fected the intended action. As noted, 


BLM accepted the latter and, ac- 


cordingly, reissued its earlier deci- 


sion under date of NK une 20, 197 9, 


— An appeal was timely noted. 


[1] Appellant argues, inter alia, , 


that Survey should have either noti- _ 


fied the BLM State Office of appel- 7 
intent to relinquish or in- 


office in which to file a relinquish- 
ment was the BLM State Office. 


Given the specific wording of appel- ee 
lant’s submittal, however, we do not 


feel that Survey’s actions, alone, 
would justify reversal of the deci- 
sion below. | 

The letters ‘of Dee. oF , 1976, 
which Garland. sent to Survey 


merely recited the following: 


Garland Coal and Mining Co. intends 


_ to relinquish its leases from the United 
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States numbered NM-033508, NM-029- 


179, and NM-029180 in LeFlore and Lati- 


mer counties, Oklahoma upon the next. 


anniversary date of said leases. If: you 


have any questiions or formal require- - 


. ments concerning such. reilnquishment, 
please let me know. [7a 


In response to a subsequent i inquiry 


from Garland, dated Oct. 17, 1977, 
seeking an explanation for the fail- 
_ure of Survey to either forward the 


letters to BLM or inform appellant . 
of the necessity of filing relinquish- - 


ment of the leases with BLM, Alex 
M. Dinsmore, the addressee of the 
December 27 letters, responded, in 
relevant part, as follows: 


- Reference is made to your letter of 


_ October 17, 1977, regarding the above 
referenced appeal. 

. Please be advised that the two Garland 
letters of December 27, 1976, were re- 
ceived in this office on December 28, 1976, 
and copies were not forwarded to any 
other office as they were addressed to this 
office. At that time we had no particular 
questions nor requirements concerning 
the intended relinquishments. 

This — explanation, __ particularly 
when viewed in conjunction with 
the specific wording of the Decem- 
her 27 letters, can easily be accepted. 
By the December 27 letters, Gar- 
dand - informed Survey of its future 

intent. to relinquish the leases; only 
the subsequent events would have 
indicated to the employees of Sur- 
vey that Garland intended by these 
, documents to relinquish the leases, 
with an effective date of Feb. 1, 
1977. While someone in. Survey 


2 There were Sanat two letters involved 
herein. The only difference between the two 
was that the second letter referred to coal 
lease BLM—C-—030765 in Haskell County, 
‘Oklahoma. 
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might have been induced by this 
letter to either forward a copy to 


BUM or inform Garland that relin- 
‘quishments of leases should be filed 


in the State Office, we cannot say 
that the failure to so act, given the 


Specific wording of the letters, c can 


give rise to any estoppel. 

On the other hand, a review of 
the regulations, which.were in force — 
at the time of ‘appellant’s actions, 
indicates that appellant’s actions 
were not unreasonable. The regula- 
tion on relinquishment of coal leases 
presently provides that “[a] relin- 
quishment shall be filed in triplicate 
by the lessee in the Bureau of Land 
Management State Office having — 
jurisdiction over the lands involved 
(43 CFR Subpart 1821).” 48 CFR 
3452.1-2. While this regulation ex-— 
plicitly notes that relinquishments — 
are filed with BLM, the regulation. 
which was applicable in 1976, 43 


CFR. 3523.1-1 (which now relates — 
only to relinquishments of leases for 


minerals other than coal -or oil and 
gas), provides that’ the relinquish- 
ment be filed “in the proper office.” 
Though there are a number of other 


references in these regulations to 


“the -—proper office” (see 48 CFR. 
3503.1-2(a)), the term “proper of- 
fice” is never really defined in the 


. regulations as referring to BLM. 


We feel that the ambiguity in this 
regulation, particularly in light of 
the fact that appellant. would be 
dealing with Survey on a number of 
matters for which it was “the proper 
office,’ would justify appellant’s ac- — 
tions, herein, particularly in the 


absence of any third party rights. 
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[2] We ilso note that BLM ‘AeA 
no reference to 48 CER 3528.3 


. (1976). While this regulation is still. 
_ codified, it no longer applies to coal. 
leasing. The regulation :presently 

provides, as it: did in 1976’ when it 


_ was applicable to coal leasing, that 


ically if the lessee fails to pay the rental 
on or before the anniversary date of the 
lease. However if time for payment falls 


upon any day on which the proper office . 
to receive payment is not open, payment 


received on the next official working day 
Shall be deemed to be timely. The termi- 
nation of the lease for failure to pay the 


’ rental must ‘be noted on: the official rec- 


ords of the proper office. Until such no- 
tation is made, the lands included in 


such lease are not ‘subject. ‘to. issuance ; 
_ of any other lease. | ; 


This provision, with : a, a excep- 


tions, tracks 43° CFR 3108.2-1(a) 
which relates to termination of oil 
and gas leases for nonpayment of 
rentals. This latter regulation was. 
issued under the provisions of the 


- Act of July 29, 1954, 68 Stat. 585, 30 
U.S.C. §.188 (b) (1976), which pro- 


vides for the automatic termination | 
of oil and gas leases for the nonpay- 


ment of annual rental. The prob- 
lem, however, is that the Act of 
July 29, 1954, supra, applied only to 
_ oil and gas leases. There is not now, 


a nor has there ever been, any statu- 


tory provision terminating mineral 


_ leases, other than those issued for 
oil and gas, for nonpayment of an- 


‘nual rentals. 


An analysis both of the isiaiale 


gation of 43 CFR 3523. 35 and the 
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adoption of the ‘Act of J eae 29, si. 
1954, as well as. the actions of the — 
Department subsequent to the 
enactment of the provision for the 
automatic. termination of oil and 
gas leases, clearly indicates that no 
termination occurs for. failure to 
timely file: annual rental on mineral | 


: leases other. than ‘those. issued for 


Any lease shall terminate automat-_ oil and gas. 


There is a certain jepree of diff. = 
culty surrounding an analysis of the 
promulgation of 43 CFR. 3523.3. 
This arises from the fact that the 


regulation was. apparently, never 


properly promulgated.. It first ap- 
pears in the 1970 recodification of 


_ regulations. See 35 FR.9716 (June — 


13; 1970). A review of the pre-1970. 
fopilations: discloses no antecedent 
for this regulation. Inasmuch as the 
recodification expressly stated that 


“Tilt, is the Department’s intent in 
this revision to make no substantive 


changes in the regulations” (35 FR 


9502 (June 13, 1970)), itis open.to — 
doubt whether we may~give this 


regulation any regard whatsoever. 
_ The only regulations which. argu- 


ably come close to 48 CFR 3523.3, — 


are those provisions providing for — 
the termination of mineral permats, 

for. nonpayment of annual rentals. | 
No. rentals were required for any 
mineral permits until Oct. 6, 1959, 
when regulations were adopted re- | 
lating to potassium permits requir- - 
ing an annual rental of 25 cents an 
acre or fraction thereof, but not less 


than $20 per year. See 24 FR 8067 © | 
_ (Oct. 6, 1959). Two years later, reg- 
alavione were adopted relating to 


sodium permits which provided. for | 
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* ee rental payments snd also 
provided for the automatic termi- 
nation of sodium permits for non- 


payment thereof. See 26 FR 775. 


(Aug. 19, 1961). Finally, in 1963, 
the Department adopted regula- 
tions extending the permit rental 


_ requirements to coal and phosphate, 
and providing the automatic termi- 
nation of coal, phosphate, and po- 
tassium permits for nonpayment of © 


the annual rental. See 28 FR 1474 
(Feb..15, 1963). These regulations, 


though no longer | applicable to coal 


exploration licenses, are presently 


codified at 43 CFR 3511.4-2(b) (1). 


As noted above, however, the first 


appearance of an automatic. termi-. 


_nation provision relating to issued 
leases occurred in the 1970 recodifi- 
cation. The applicability of an auto- 
matic termination provision to min- 


eral permits is fundamentally dif- 


. ferent than the application of. the 
same provision to leases. Thus, the 


‘regulations relating to automatic. 


termination of mineral permits 


were issued under the general rule- 


_ making authority of 80 U.S.C. § 189 

(1976), -as well as the specific au- 
thority ‘of sec. 261° (sodium) and 
_ Sec. 281 (potash), which concern 
the adoption of rules for the issu- 


ance of prospecting permits for. 


those substances. Sec. 26 of the Min- 


eral Leasing Act, 30 US. C. § 183 


(1976), provides that :. 


The Secretary of the jiteniow: shall 
reserve and may exercise the authority 
to cancel any prospecting permit upon. 


- failure by the permittee to exercise due 
diligence in the prosecution of the pros- 


pecting work in accordance with the — 
terms and conditions stated in the per- — 
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mit, and shall insert in every such permit . 


issued under: the provisions of this chap- - 


ter appropriate provisions for its cancel- 

lation by him. (Italics supplied.] . 
Sec. 81 of the Mineral Leasing 
Act, 30 U.S.C. $188(a) (1976), 
however, which relates to the cancel- 


lation of mineral leases, provides a 


totally different method of cancel- 


lation. Thus, that section provides: 


| Except as otherwise herein provided, 
‘any lease issued under the provisions of 
this chapter may be forfeited and can- 


celed by an appropriate proceeding in the 


United States district court for the dis- 


trict in which the property, or some part 
thereof, is located whenever the lessee 


fails to comply with any of the provi- 


sions of this chapter, of the lease, or of 


the general regulations promulgated. un- | 7 


der this chapter and in force at the date 
of the lease; and the lease may provide ~ 


_ for resort to appropriate methods for the 


settlement of disputes or for remedies for 
breach of specified conditions thereof. (I 


[Italics supplied. ] 


The opening proviso. af sec. 188 | 
(a), “Except as otherwise herein : 
provided” was not part of the origi- 


nal Mineral Leasing Act. a was 


added by the Act of Aug. 8, 1946, . 
60 Stat. 956, which. consolidated, | 
within sec. 188, the provisions relat- _ 
ing to cancellation of oil and gas 


leases, enacted by the Act “or 


Aug. 21, 1935, 49 Stat. 674, 676, and 
which had formerly been located in” 
sec. 17 of the Mineral Leasing Act, 
30 U.S.C. § 226 (1976). The 1985 


- >We. recognize that regardless of the specific 
wording of this section, the Supreme Court 


‘has ruled that the Secretary of the Interior 


has the authority to administratively cancel 
leases for prelease violation of regulations or- 
invalidity at their inception. See Boesche v. 


Udall, 373 U.S. 472 (1963). Failure to pay 


annual rentals in advance, however, is clearly 
not a prelease event 
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eo. 188a (1978), sphight aes a 7 
proration of. rentals on a monthly _ 


Act intial for caesinten by the 
Secretary of the Interior of oil and 


gas leases for noncompliance with » 


any of the provisions of the lease, 
after 30 days’ notice to the lessees, 
provided: such leases were not 


known to contain valuable deposits: 


of oil or gas. This provision pres- 
ently appears as. the first part of 
30 U.S.C. § 188(b). 


Under these provisions, the De- 


partment took the consistent posi- 
tion that failure to pay the advance 


rental did not constitute a relin- 


quishment of the lease. On the con- 


trary, the rental was properly 
| deemed to have accrued and to have | 
become a debt due and owing the 
Government. This proved to be a 
particular problem in oil and gas. 
leasing where the normal practice in - 
private and state leases was that a 


failure to pay annual rental worked 
an. automatic termination - of the 


lease. While the failure of a lessee | 
- to pay the annual rental would con- — 

- stitute a default under sec. 188, and- 
+ Jead to cancellation of a lease if the 
default continued fora period of 30. 
days after notification, the lessee 
was, nevertheless, still liable for the 


unpaid rentals. Robert BE. O’Keefe 
(On Rehearing), 57 LD. 216 


(1940). Moreover, any relinquish- 


ment must.have been received prior 


-- to the anniversary date to avoid ac: . 
erual of the rentals. Thomas H. Fee, 
58 1.D. 125 (1942). In order to al-- 


leviate some of the hardships that 
resulted from the accrual of rentals, 
Congress enacted first, the Act of 
Nov. 28, 1948, 57 Stat. 598, 80 U.S.C. © 
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basis from the date of the accrual of 


the rentals to the filing of the sur- 
-render, and subsequently, the Act 


of Aug. 8, 1946, 60 Stat. 956, 30 — 


U.S.C. §187b (1976), which pro- — 
vided that the relinquishment of an. 


oil.and gas lease was effective upon 


its filing “subject to the continued 


obligation. of the lessee and ‘his 
surety to make payment. of all ac- 

crued rentals.” 7 - 
_ Problems, however, particularly — 


involving oil and gas leasing, con- 
tinued. F inally, in 1954,: Congress | 

‘amended sec. 188 to provide for the _ 
automatic termination of oil and gas _ 


leases for failure to file the annual | 


rental on or prior to the anniversary 
date. of the lease. See Act of July 29, - 


1954, supra. The legislative history 


of this amendment makes it clear 
| that i it was directed dally to oil and — ‘ 


gas leases. 


“Under eating: Ws: a ‘noncompetitive — 
rit and gas lease is issued without the 
necessity of filing a pond, unless a bond. | 
is required by law, on the. agreement. of 


the lessee, which is a provision in the 
lease, that he will pay rental or file a 


pond 90. days prior to the rental due date. 
* * * Administratively, it often has oc- — 
curred: where a lease in which rental was. 


not paid for the fourth year, the 30 days’ 
notice was not received by him in time so 
that cancellation could be effected prior 
to the anniversary date of the lease. Con- 


- sequently, a lessee who no longer ‘desired 
a lease was required to pay.a full year’s 


rental for the fourth year and in many 
cases also for the fifth year. This was en- . 
tirely inequitable to the lessee who fol- 
lowed. the practice of. State. ‘leases and 


leases on private lands, which have an - 
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automatic default clause on nonpayment 
of rental, and who felt that by not paying 
the rental when due his lease auto- 


matically would terminate. 


H.R. Rep. No. 2238, 88rd Cong. omd 


Sess., reprinted in. 1954] U. S. Code 


: Cong. & Adm. News 2699. 
_ Not only do both the language of 


the 1954. amendment and the legis- 


 Jative history make clear that auto- 


- matic termination applied: only to 


oil and gas leases, subsequent actions 
of the Department have never pro- 
ceeded on any other basis. Thus, in 
Relinquishment of a Coal Lease, 
M-36511 (June 17, 1958), the Asso- 
ciate Solicitor noted that acceptance 
of a relinquishment related back to 


date of filing. The Associate Solici- 
tor noted that “[t]he general prac- 


tice has been to accept.a relinquish- 


ment upon payment of rentals ac- | 


crued prior to the filing date.” See 
also Southwest Salt Co.,2 IBLA 81, 
78 I.D. 82 (1971) ; ; Walter Scott, 
A-28148 (Dec. 16, 1960) ; Michael 
L. M oaUro, A-27 576 (May 99, 
1958). If, however, a coal lease ter- 


minated for failure to pay the an- — 


nual rentals, there could never be 
accrued rentals, — : 
Not only is 1t clear that the stat- 


| ute. did not effectuate an automatic 
a _termination, it must also be pointed | 
out that this Board has, on at least — 


one. occasion since the appearance 


of 43 CFR 3523.3, ignored.the ex- 
| istence of that, regulation: Thus, the 
Board affirmed the accrual of rent-— 


als on a phosphate lease in Cuyama 


Phosphate Corp., 12 IBLA 367 


as It. is ot obvious that, 
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BLM did not apply this s regulation 
in the instant appeal. 

Thus, we are faced with a codi- 
fied regulation which: (1) was im- 
properly promulgated; (2) lacks — 


any statutory support; and (3) has» 
been consistently ignored | by the. 
: Department in actual practice. It | 


is, in fact, a derelict on the sea of | 
the law. We hold, therefore, | that 
this regulation can be accorded no 
validity whatsoever. 

[8] Finally, we would Aets ‘that 
the above discussion also illustrates 
that, quite apart from our ruling 


on the ambiguity of the “proper of- 
fice” for purposes of ‘relinquish- 
ment, the State -Office should have 


prorated the ‘rentals — under 30 
U.S.C. § 188a (1976), rather than 


assessed. the full annual rental, since 
: it was clear that the failure to time- 
ly relinquish i in the BLM office was 


not due toa lack of reasonable dili- 


gence. Inasmuch as we have deter- 


mined that-noe rental is due here, it 


_is-unnecessary: to pees the rentals 
in theinstant case. : 


_ Accordingly, pains to the au- — 


thority delegated to the Board of» 


Land Appeals by. the Secretary of 


the Interior, 43. CFR 4.1, the deci- 
sion appealed from is reversed. 


a JAMES L. Benes : 
| . Administrative J udge 


) We concur: 


Epwarp- Ww. ee ; | ; — - 
Administrative Judge : : a . | : 


Bruce R. Harris © 
gid Administrative Tug 
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‘Decided Te anuary 12, 1981 
eae from the decision of the Alaska 


State Office, Bureau of Land Manage- 
ment, declaring various placer mining 
~ claims null and void in their entirety 


: and. two placer mining claims null and 
| void i in a ? 


Affirmed. 


1. “Act of June’ 25, 1910—Mining 
Claims: | ‘Lands’ Subject: to—Mining 
Claims: Withdrawn 
drawals and Reservations: Authority 
to Make~Withdrawals and Reserva- 
aa tions: Effect of 3 
| The President had. nonstatutory author- 


ity to withdraw public land i in addition to 
authority conferred upon him by the 


_ Pickett Act, 48 U.S.C. §§ 141, 142 (1970). 


~ Such nonstatutory authority was not lim- 
- fted by the terms of 48 U.S.C. §142 


(1970). which provided that withdrawn 


lands: shall remain open to location for 
metalliferous minerals. 


Q. Act of June 25, 1910—_Mining 


Claims: 
7 Claims: 
tion—Withdrawals and Reservations : : 
Generally—Withdrawals and Reser- 


Lands Subject to—Mining 


aa vations: Temporary Withdrawals | 


Where BLM. filed an application. for a 


protective withdrawal pursuant to Exec. 


Order No. 10355 which would reserve the 
subject land from all forms: of appro- 
priation including location and entry un- 


der the mining laws and the application. 


was duly noted on the official status plats, 


the lands were Segregated from the date 


of notation. to the. extent that the with- 
drawal, if effected, would prevent such 


-Land—With-. 


_ Robertson, 


Withdrawn Land—Segrega- ~ 


fori of appropriation. AL protective 


withdrawal is not a temporary with: 7 
- drawal under the Pickett Act, 48 U.S.C. - 
$141 (1970), and_ isnot. limited ‘by the.. 
terms of. 43 U.S.C.. §142 (1970) which 
provides that temporarily withdrawn ; 


lands shall remain open to location for 
metalliferous minerals. : es 


3. Mining Claims: ands ‘Subject 4g a 
Mining” Claims: ‘Withdrawn. Land— 


Withdrawals and Reservations: Et oe 
fect of 


A mining claim located. on land which 
was. segregated and closed to mineral en- 


try is ‘properly declared null and 1 vole 1 ab ; 


initio. 


4, Administrative lPeocadnie: as 


- ings—Constitutional: Law: Due Proc- 


ess—Rules of Practice:. Appeals: Ef- 


- fect. of —Rules of Practice: Hearings = 


Due process does not require notice and. — 
a prior right to be heard ‘in-every case’ 


where, an individual may be deprived of | 
property So long as the individual is — 
given ‘notice and an opportunity to be 


heard before the. idepryalen, ect 
final. : a: tee 


APPEARANCES: Carl ‘Winner, Esq. 
Monagle, 


pellant; Robert Charles ‘Babson, Esq,, 
Regional Solicitor’s Office, Department 


of the mateiet | for the Bureau of Tand - 


Management. 


“OPINION BY 
ADMINISTRATIVE JUDGE 
HENRIQ UES 


IN TERI OR BOARD OF 
LAND APPEALS 


Northwest: Explorations, . Inc., | 
‘has appealed the decision ‘of the 
Alaska State Office, Bureau of Land 


Eastaugh & 
- Bradley, Anchorage, Alaska, for ap- _ 
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| Manavenent: (BLM), dated ane 


18, 1980, declaring 98 Liberty and 


Chinook placer mining claims null 
and. void ab initio and the Liberty _ 
#9 and #29 claims null. and void 7 

ab initio in part. a: 
On Sept. 25, 1979, BLM redeived. 

copies of iseation notices for 80 
_ placer mining claims: which ap-_ 

- pellant filed in compliance with sec- 


tion 314 of the Federal Land Policy 
and Management Act of 1976 
(FLPMA), 43 USC. §1744 


— (1976), and. Departmental regula- _ 
tions 43 CFR Part 3833. The claims: 


are located in secs. 19, 20, and 21, T. 
—6-168., R. 17 W., and secs. 10, 11, 13, 


14, 23, and 24, T. 16 S., R. 18 W., 
| Fairbanks meridian, "Alasian The. 


Liberty #1 and Liberty #2 claims 


were originally located in May 1966 — 
_ but amended locations were filed-in- 
June 1969 to reduce the acreage of. 
the claims, The remaining claims. 
_ were either originally located or 
- amended in 1969. The amended. lo-. 

_eations also reduced the acreage of. 


- previous association. claims in com-_ 
| public land laws, ‘including the 


pliance with Alaska State law.? © 
On Apr. 9, 1965, the Director, - 
torial Park Servite (NPS), r 


quested that BLM “take such a 2 
as may be necessary to withdraw _ 


[certain lands in T. 16 S., Rs. 16 and 
18 W., Fairbanks meridian] from 
all forms of disposition under the 
public land laws—including with- 
drawal from prospecting, ee 


1 See Appendix A. . 
, 2 Although Federal siting law. allows loca- 
tion of association placer claims up to 160 
acres, the Alaskan law enacted in 1949 spec- 
ifies that no association placer claim for pre- 
vious metals in Alaska may exceed 40 acres in 
- pize or 2,640 feet in length. Alaska Statutes 

: 27. 10. 110. . 
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entry and nen under. the min- . | 


ing laws.” The request explained a 


need for a withdrawal pending a | os 
study by NPS of requirements for 


additional public accommodations 


and services related to Mt. McKin-_ 
ley National Park. NPS wanted to 


ensure that lands would be -avail- 
able to meet those requirements de- 
termined necessary by the study. . 
The lands identified: by NPS were 
on the northern boundary of the 
park in the Kantishna area. 
Following approval of the request — 


by Under Secretary of the Interior 
- Carver on Apr. 22,1965, BLM filed 

withdrawal application F 08457 5 to- 
establish a BLM protective. area 


under authority. of Exec. Order No. 
10855 (43 U.S.C. § 141 note (1976) ). 


BLM also published a Notice of - | a 
Proposed Withdrawal and Reserva- 


tion of Lands dated May 7, 1965, in 


the Federal flegister on May 13, 
The. nea - 
stated that the application was for 


1965 (30 FR 6593). 


withdrawal of the lands from all. 
forms of appropriation under the 


mining laws. | _ 
The BLM decision appealed heré- : 


in indicates that the withdrawal ap- 


plication was noted on the official 
status plats in the Fairbanks Land. 
Office on May 4, 1965. It. explains . 
that pursuant to 43 CFR 2311.1-9 


(a) (1965) the noting of receipt of 


the application temporarily segre- 
gated the identified lands “from > 


settlement, location,. sale, selection, 
entry, Tease, and other forms of dis- 


posal under the public land laws, 


including the mining and the min- 
eral leasing laws, to the extent that 


_ . §ame apply to metalliferous minerals: 
(June 25, 1910, ch. 421, §2, 36 Stat. 847; 
Aug, 24, 1912, ch. 369, 37 Stat. 497.)” ~*~ 


See. 141 was repealed and sec. 142 ssuended by’ 
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January 12, 1981 — 


| ‘the a ihdeawell or reservation ap- 
_. plied for, if effected, would prevent 
- such forms of eee ” The deci- 
‘sion. concluded that appellant’s 


claims must be declared null and 


- void because they were located on 
land segregated from the operation 
of the mining laws at the time of 
the locations. 

In its statement of reasons, appel- 


dant argues that the Kantishna area 


was improperly withdrawn from 
mineral entry in 1965.. Appellant 
urges that BLM lacked the author- 
_ ity to withdraw the lands because 
under the Constitution, Congress 
holds the power to dispose of the 
public lands and the only express 
delegation of that power to the 
President appeared in the Pickett 


Act of June 25, 1910, 48 U.S.C. 


$8 141-43 (1970) ‘(hereinafier the 


Pickett Act).? Appellant also argues. 


3 Relevant portions of the Pickett Act read 
asfollows: —_ a 
“8141. Withdrawal. and reservation. of 
lands for water-power sites or other purposes. 


“he President may, at any time in his dis- 


cretion, temporarily. withdraw from. settle- 
ment, location, sale, or entry any of the pub- 
_ lie lands of the United States, including 
Alaska, and reserve the same for water-power 
sites, irrigation, classification of lands, or 
other public purposes to be specified in the or- 
ders of withdrawals, and such withdrawals or 
reservations shall remain in force until re- 
_voked by him or by an Act of Congress. 
_ (June 25, 1910, ch. 421, § 1, 36 Stat. 847.) 

- "§142. Lands withdeawn open to explora- 


_ tion under mining laws; rights of occupants 


or claimants of oil- or gas- bearing lands ; 
national forests. 


-. “ATL lands. withdrawn under the provisions — 


of. this section and section 141 of this title 
shall at all times be open to exploration, dis- 
covery, occupation, and purchase under the 


mining laws of the United States, so far as the 
x * & 


the Federal Land Policy and Management Act 


of 1976, 90 Stat. 2792. 
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that United States v. Midwest Oil. 
Co., 236 U.S. 459 (1915), in which. 
the Supreme Court recognized a 
broad Presidential withdrawal au-. 
thority by virtue of. congressional 
acquiescence to a long continuing 
practice of withdrawals by the | 
President, is of questionable valid- 


ity because of Youngstown Sheet & - 


Tube Co. v. Sawyer, 343 U.S, 579 
(1952), or, at the least, is circum- 
scribed by the Pickett Act. _ 


Appellant also focuses on the dis- | 


tinction between temporary and per- 
manent withdrawals described in 
Withdrawals of Publie Lands, 40 
Op. Atty Gen. 73 (1941)..The At- 
torney General had concluded that | 
the Pickett Act applied only to tem- | 


porary withdrawals for public pur- — | 


poses and did not affect the Presi- 


dent’s authority to make permanent oes 
withdrawals for public uses. 40 Op. 
Atty Gen. at 76. Appellant. contends... 
that the Kantishna area withdrawal. 
was “beyond question” a temporary 
withdrawal because the Attorney 
characterized such. 
_withdrawals as those made pending” ee, 
the enactment of legislation de- 
signed to conserve the lands or au-- 
thorize development of their nat-. 
ural resources. 40 Op. Atty Gen. at 


General had. 


76-77. Appellant alleges that the 
BLM Kantishna withdrawal. appli- 
cation was aimed at conserving the 
area for later inclusion in Mt. Mc- — 
Kinley National Park which could — 
only be enlarged by specific legisla-. 
tion. Appellant concludes that the 
lands identified in the application 
should have been left open to min- 
eral entry because the withdrawal 
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would be temporary and therefore 
limited by the Pickett Act. Appel- 


lant also points out that 43 CFR 


2311.1-2 (1965) only segregated 
land “to the extent that the with- 
drawal * * * if effected, would pre- 
vent such forms of disposal.” Since 


mining was allowed in the park, ap-. 
pellant urges, mining should have 
been allowed in this withdrawal.‘ | 


_ Appellant ends its statement of 
reasons by asserting that BLM, in 
issuing the decision, violated its due 


process rights since BLM did not 


afford it notice that the decision 
would be forthcoming and an op- 
portunity to submit written argu- 
ment on its own behalf. 

In response, BLM argues that 
(1) the withdrawal application 
herein was filed to establish a BLM 
protective area and was not a tem- 
porary withdrawal pending legis- 
lation to add the Kantishna area to 
Mt. McKinley National Park, (2) 


the proposed - withdrawal of ‘the — 


area was permanent in nature and 


not subject to the Pickett Act, and 


(3) even if the proposal were con- 
sidered to be temporary, the limi- 
tations of the Pickett Act are no 


longer applicable by virtue of con- 


tinuing congressional acquiescence 


and ratification of temporary with- 


_-drawals from mineral entry. BLM 
contends that appellant’s due proc- 

ess rights have been protected by 

| ‘appeal to this Board. 

4, 2, 38] The aqeseaii of the au- 

thority of the President to make 


‘4 Although scintie activities - had been per- 
mitted within Mt. McKinley National Park, 16 
U.S.C. §§ 350, 350a (1970), sec. 3 of the Act 


-. of Sept. 28, 1976, 90 Stat. 1342, Repeated that | 


authority. 
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Sihdrawaly: and reservations has — 
been addressed by this Board be-— 
fore. We have recognized that, until 
Oct. 21, 1976, the President held and 


exercised: over a long period of time 


an implied nonstatutory with- 


drawal power in addition to that 
authority which Congress has ex- 


pressly delegated by statute. Glen 
H. Brooks, 45 TBLA 51 (1980) ; 
Alaska Pipeline Co., 388 IBLA 1 
(1978) ; Harry H. ‘Wilson, 85 IBLA 


349 (1978); Sally Lester (On Re- 


consideration) , 85 IBLA 61 ( 1978). 
In United States v. Midwest Oil 
Co., supra, the Supreme Court first 
aheld the exercise of nonstatu- 
torily-based withdrawal authority 


by the President after examining 


congressional acquiescence in more 


- than 250 instances of exercise of the 


power by various Presidents over a 
period of 80 years. 236 U.S. at 469- 
71. That ‘decision was never over- 
ruled by the Court and the implied 
authority- recognized therein was — 


repeatedly exercised by the Presi- — 


dent or his delegate: See Mason v. 
United States, 260 U.S. 545, 558 
(1922) ; Portland General. Electric 
Co. v. Kleppe, 441 F. Supp. 859 (D. 
Wyo. 1977): Denver R. Williams, 


67: LD. 315 (1960); P & G Mining 


Co., 67 I.D. 217 (1960) :.Glen HZ. 
Brooks, supra: Harry H. Wilson, 
supra, Sally Lester ( On Reconsia- 
eration), supra. In 1952, by Exec. 
Order No. 10355 (17 FR 4831 (May 
28, 1952)), President Truman ex- 
pressly distinguished between his 
statutory and. nonstatutory author- 


ity when he delegated to the Secre- 
tary of the Interior both . the 


temporary withdrawal authority — 
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set forth 3 in sec. 1 a the Pickett Act 


“and the authority otherwise vested 
in him to withdraw or reserve lands 


of the public domain * * * for 


public purposes.” Finally, and sig- 
nificantly with respect to this case, 


Congress. repeaicd “the implied au- 


thority of the ‘President. to: make | 
| withdrawals. and reservations. Te- 


sulting from the acquiescence of 
Congress (U.S. v. Midwest Oil Co., 
236 U.S. 459)” aswell as various 
statutory withdrawal authorities by 
sec. 704(a), FLPMA, .90-Stat. 2792. 
We may infer from the language in 
sec. 7 04(a) that Congress continued 


to recognize the existence of the. 


President’s implied withdrawal au- 


thority, in addition. to statutorily 


delegated auchorily, until Oct. 21, 
1976. 

Given see. 704 (a) of FLPMA, it 
does not appear that. Congress per- 
ceived that United States v. Mid- 
west Oil Co. , supra, lost its vitality 
following ¥ oungstown Sheet & 
Tube Co. v. Sawyer, supra, as appel- 


lant suggests. Furthermore, | that 
‘case dealt. with circumstances en-. 


tirely different from the case before 


- ust the physical seizure of private 


property by order of the President. 
Here we are dealing with the with- 
drawal authority of the President, 
both. statutory and nonstatutory, 
| related. to management of existing 
public lands. The Pickett Act only 


limited the President?s implied au- 
thority as to those temporary with- 


 drawals addressed in 48 U.S. C. § 141 
(1970). The President still. held a 
recognized permanent withdrawal 
authority at the time of-the Kan- 
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Gahran withdrawal. Har orry i. wa 


SON, supra. ee 
“The question aided: by appellant : 
which remains is whether the with- 


drawal application at issue was or 


should have been made pursuant to 


the Pickett Act. Appellant urges 


that it was intended to be an appli- 


cation for a temporary withdrawal 
under the Picket Act and that BLM 


has -unconstitutionally nullified. an 
act of Congress by the withdrawal 
application herein because the ap- 


plication does not conform to the 
‘Pickett Act. We do not agree. The | 
withdrawal notice on its face makes 


it clear that the -proposed. with- — 
drawal was not’ intended to be a — 


Pickett Act withdrawal. First, it 


states expressly that the land iden- 
tified would be withdrawn from “all 
forms of appropriation. under the _ 


public land laws, including the min- _ 


ing laws,” directly inconsistent with — 
Pickett. Act limitations. See Alaska 
Pipeline Co., supra at 18. Second, it 
states that the purpose of the with- 
drawal is to establish a BLM pro- 
tective-area under Exec. Order No. 


10855. (See 30 FR 6593 3 (May 18, 
—1965).) ° 7 
~The: BLM Manual pe sec, “930. 6 


explains that the objective. of the 
protective withdrawal program was . 


“to prevent inadvertent disposal of — 


or the allowance of rights in lands 
having. significant . public values. 


which require continued Federal or 


other public ownership for. their 


| preservation. ” A ‘protective with- 
drawal 1 is. defined, as. | 


" withdrawal: of lands, for the j purpose. of 
withdrawing such lands from disposition 
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under the public land laws to the extent 


necessary to protect the public values in 


the lands until a determination is made 


' as.to the. use or disposition of the lands. 


- “Bureau -of Land Management protective 
| withdrawal” is not a determination that 


_ the lands will necessarily continue under 
“Bureau of Land © 


BLM administration. . 


Management . protective withdrawals” 


generally include withdrawal of the tands — 


from disposition under the generat mining 
Laws, and in Alaska, the settlement laws, 


~ but usually do not include withdrawal of. 


the lands from: the mineral leasing laws, 
the Recreation and Public Purposes Act, 
or State selection laws. A “BLM protec- 


tive withdrawal” may embrace lands used | 
or to be used for various public purposes, | 


including : 

. Administrative sites . 

- Natural areas | 
. Recreation areas and sites. 

. Access road locations 

. Lookout sites | 

. Waterfront zones — 

. Roadside tracts - 

. Roadside zones or. strips 
Research areas : 
i Material sites. [Italics added. ] 


- Appellant’s argument that the 
Kantishna area withdrawal appli- 
catlon was made in anticipation of 


oH mo ptm ho masse 


eventual inclusion of the land in- 


Mt. McKinley National Park is not 
persuasive. We have no doubt from 


examining the record of this case 
that at the time in question NPS 
‘may have been studying lands sur-_ 


| rounding the park, including’ those 
at issue, for recommended expan- 
sion of the park.’ Nevertheless, in 


~ .65 Qn Mar. 9, 1972, pursuant to Exec. Order 


No. 10855 and sec. 17(d) (2) (A) of the Alaska 


‘Native ‘Claims. Settlement Act, 85 Stat. 688, 


709, the Secretary of the Interior withdrew 
various lands in Alaska from all forms of ap-. 


- propriation including entry and location under 


the mining laws and reserved them ‘for study. 


and possible recommendations to the Congress 
as additions to or creation as units of the 
National Park, Forest, Wildlife Refuge, and 
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1965, NPS did not request that the 
-Kantishna area be withdrawn pend- _ 
ing passage of legislation to include — 
‘it in the park; rather, they requested 


that the land be set aside so that it 
would be available if NPS deter- 


mined that public lands adjacent to 


the park were needed to support 


additional public accommodations 
and services because of increasing 


demands placed on park facilities. 
NPS was not suggesting that the 
lands be included in the park for 
this reason. The administrative ve- 
hicle which BLM chose for setting 
aside the area was the protective 


withdrawal, nota temporary with-. 
drawal pending legislation to ex- 


pand the park. If after evaluation, — 


the application for the protective 


withdrawal had:been approved as to 
some or all of the lands identified, 
those lands would have been perma- 
nently set aside for such public use © 
as BLM determined was necessary. . 
Pursuant to 43 CFR. 2811. 1-2(a) 
(1965), the application when noted 
on the records had the effect of seg- 


regating the lands to the same extent 
_ that the eventual withdrawal would 


have segregated them. In this case 
the application ‘notice expressly _ 
prohibited appropriation under the | 
mining laws. Since appellant’s min- 
ing claims were located after the 
segregative date, BLM has properly | 
declared them null and void. 7 
[4]. Appellant’s argument that 
the failure by 3 BLM to monty it of 





Wild and Scenic Rivers Systems.” Included in 

the lands withdrawn were fractional parts of 
T. 16 8.; Rs. 15 through 18 W., Fairbanks meri- 
dian. (Public Land Order No. 5179, 37: FR 
5579, 5582 (Mar. 16, 1972).) oe oa 


aah 


es the BLM decision: ieiiiee issuance 
_ and provide it an opportunity to 


pr esent written arguments on its 


behalf violates its due process rights . 


is without merit. Due process 


does not require notice and a right 
_ to be heard in every case where a 


person is deprived of an asserted 


| - property right so long as the indi- ; 
vidual is given notice and an oppor- — 
_ tunity to be heard before the initial | 


; BLM decision, adverse to him, be- 
comes final. Appeal to this Board 
satisfies the due process require- 
ments. George H,. Kennimeore, 50 
 IBLA 280 (1980) ; Dorothy Smath, 
44 IBLA 25 (1979); H. B: Webd, 


34 IBLA 362 (1978). Furthermore, 
- status of the public lands is a mat- — 
ter reflected on the public records 


of this Department, and may: be of- 


a ficially noticed. No property rights 


See footnote at end of table. | 
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ing claim ¢ on ‘ied not: ‘aiBicct to lo- 


cation. Appellant: S arguments as to 


the status of the lands in question 
involved the interpretation of law, | 


‘not a dispute as to the facts in- 


volved, and thus a hearing was not. : 
required. United States v.-Consoli- 


dated Mines & Smelting Co., Ltd., 


455 F.2d 482 (9th Cir. 1971). : 
- Therefore, pursuant to the au- 


sion appealed from is affirmed. 
- Doveras E. ‘Henriques. 
_ Administrative Juiige a 


WE concuR:. 


Bunwan V. ParreTTe _ 
Chief Administrative Judge 


James L. Bursk1 


are created by the location ofa min- Administrative Judge 
APPENDIX A 
Claim Name BLM Discovery - - Date-of Date of 
| 7 | Serial No. ~ Date Location Amended 
- , Location* 
Liberty #1_. fed idee eer ack F-59188 3/6/1966 5/22/1966 © 6/7/1969. 
Liberty #2_..--._._- F-59189 3/6/1966 - 5/22/1966 6/7/1969 
Liberty #3._____. _.. F-59190 0/6/1966 -2---..-2-___- 6/7/1969 | 
Liberty #4.-_._.._.- F-59191 3/6/1966 _uu-__L. 6/15/1969 
Liberty #5_-_._-__ __ F-59192 3/6/1966: _..--- 2k - 6/18/1969. 
Liberty #6--__---__- F-59193 3/6/1906: ~2.22-2522.3- 6/18/1969 
Liberty #7_.2_--_._. F-59194 3/6/1966 ~._--. 2. 6/18/1969 
_ Liberty #8. F-59195 3/6/1966. 22 ~ 6/18/1969 - 
_ Liberty #9____-_____ F-59196 3/6/1966 2st 6/18/1969 
Liberty #10____..__.. F-59197 3/6/1966 ...--...--2__- 6/15/1969 
Liberty #11__---.___ F-59198 3/6/1906. 222 Sce eles 6/15/1969 
Liberty #12. ___ _... F-59199 3/6/1966 = 2 cu 2os5- — . 6/18/1969 
Liberty #21._._-_____ - F-59208 3/ O/1960: 225 vee eee .7/19/1969 
Liberty 49. F-59216 6/6/1966" 2220 ee ee 7/14/1969 
Liberty #30._-.-__._ F-59217 3/6/1966 _.---- =~ 7/14/1969 
Liberty #31-___.._.. F-59218 3/6/1900 ae oot oene eee 


7/15/1969 


thority delegated to the Board of. , 2 
Land Appeals by the Secretary of - 
_the Interior, 43 CFR 4.1, the: deci- 


Chinook #6- ith es 
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38. _ DECISIONS oF THE ‘DEPARTMENT OF THE INTERIOR 
| APPENDIX A—Continued 
- Claim Name BLM. . Thicenvery: Date of Date of 
7 yw 2 - Serial ‘No. Date | _ Location Amended 
ge es | 7 °s Location* . 
Liberty #32. _W------ F-59219 ~ 3/6/1966 _2.-_--._-_-_. - 7/15/1969 
Liberty #83-_2___-_- F-59220 3/6/1966 _..-.--------= 7/15/1969. 
Liberty. 134 F-59221 3/6/1966 _-..--.------- 7/15/1969 — 
Liberty #55__._.-_-. F-59242 7/17/1969 Ss 7/18/1969 _ 
_ Liberty #56..._.-_-_ F-59243 ———s«7/17/1969 = 7/18/1969 
Liberty #57__._.___- F-59244 ae 7/17/1969" = 7/18/1969 
Liberty #58... F-59245 7/17/1969 ——-7/18/1969 
Liberty.#59__.__.... F-59246. _ 7/17/1969 7/18/1969 oe a ee 
Chinook #1._...-... F-59250. 6/10/1966 _-_.--.-.--+- - 6/24/1969 
Chinook #2.2_..-.-_ F-59251 _ 6/10/1966 "6/24/1969 EE 
Chinook #3..._..._.. F-59252 6/10/1966 - «6/24/1969 
Chinook #4. .-_.--_. F-59253 — 6/10/1966 - 6/24/1969. a oe 
Chinook #5_-2------ F-59254 6/10/1966 _-_.----.----- a eral 1969 
F-59255 6/10/1966 ~ 7 6/24/1969 a 


. * AN coach: Sotices which purport to be amended specify that’ the purpose’ of the 
amendment is to reduce a previous association claim. ——. 


| OVERTHRUST OIL AND GAS dime. 


52 TBLA 119 
Decided J anuary 13, 1981. 


Office, Bureau of Land Management, 
denying ‘petition for reinstatement of 
oil and gas lease U 2987 Be 


‘Affirmed. 


: 1. Oil and Gas. ayes 


: Oil and Gas Leases: : Termination = 


Failure to pay the annual rental for an . 
oil and gas lease on or before the: anni- . 
--versary date results in the automatic ter-. 


mination of the lease by operation of law. 
The date of receipt of the rental and not 


the date of mailing is controlling in deter- 
mining: whether rental on an oil and gas 
lease was timely paid. A lease may be re- 
-instated if the failure to pay the rental ~ 


was either justifiable or not due toa lack 


of reasonable diligence on the part of the © 


lessee. 80 U.S.C. §188(c) (1976). 


Reinstate- 
~ merit—Oil and Gas Leases: Rentals—. 


2. Oil “ana “Gas ftbasese - Reinstate- - 
 ment—Oil and Gas Leases: Rentals: 


: Reasonable diligence normally requires 


sending the payment ‘sufficiently in ad- 
- vance of the due date to account for nor- 
Appeal from decision of the Utah State - 
and delivery of the payment. Mailing ren- 


mal delays in the collection, transmittal, 


tal payments the afternoon of the day due 
does not constitute reasonable diligence. 


3. Oil and Gas Leases: Reinstate- 
ment—0Oil and Gas Leases: Rentals | 


In order for the failure to pay oil and gas 
lease rental timely to be considered justi- 


fiable, generally it must be caused by fae-  - 


tors outside the lessee’s control, which | 

were the proximate cause of the failure. 
A lessee’s ignorance of the law and regu- 
lations and reliance on the business prac- 


tices of other Governmental agencies — 


accepting a postmark as the date of deliv- 
ery is not a justifiable excuse. . 


4, Re gulations: Generally 


All persons dealing with the Government 
are presumed to have knowledge of duly 
promulgated rules and regulations, re-_ 
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id anuary 13, 1981 


gardless of hai actual knowledge of 
what is contained in such regulations. : 


APPEARANCES; Robert G. Pruitt, Jr., 
aa he and Gushes, for apyeronee 


OPINION BY 


ADMINISTRA TIVE: JUD GE 7 


LE Wis 


IN TERI OR BOARD or 
LAND APPEALS © 


“The Overthrust Oil ‘and Gas | 
Corp. appeals from the Sept. 11, 
1980, decision of the Utah State Of- 
fice, Bureau of Land. Management 


| (BLM), denying reinstatement of 


oil and gas lease U 29872. Appel- - 


lant’s was terminated by operation 


_ of law for failure to pay the annual 


rental on or before the anniversary 
date. | 

The anniversary date of the lease 
was Aug. 1, 1980. Appellant’s rental 
was not received by BLM in Salt 
Lake City, Utah, until Aug. 4, 1980. 


BLM notified appellant that the 
lease had terminated by operation’ 7 


of law for failure to pay the rental 
in a timely manner. | 


Appellant, through its president | 


and sole officer, Shirley Thorup, 
petitioned BLM for reinstatement 
of the lease, asserting that the rent- 


al payment had been mailed on the > 


last day of July within Salt Lake 
City, and that, due to the death of a 
friend and the circumstances of the 
marriage of her daughter, she (Mrs. 
Thorup) was not emotionally able 


to. conduct the appellant’s business. 


affairs. Mrs. Thorup also stated it 
was her belief that depositing a pay- 
ment in the mails constituted timely 


payment if cawed by the ad tesces 

within a reasonable time. | 
- BLM issued its decision denying 
reinstatement because it found that 
- appellant had not shown the failure — 
to pay. the rental timely was justi- 
fiable or not due to a lack of reason- 
able diligence, a showing required 
by 48 CFR 3108.2-1(c). 


In its statement of reasons on ap- 


peal appellant - essentially agrees 


with the facts as found by BLM but 
hopes the Board will render a less 
harsh. decision and. will approve the 


: reinstatement. 


1] An oil and gas — on icwiich 
there is no well capable of producing | 
oil and gas in paying quantities 
automatically terminates if the les- 
see fails to pay the annual rental on 
or before the anniversary date of the 
lease. 30 U.S.C. § 188(b) (1976) ; 48 
CFR 3108.2-1(a). The date of. re- 


ceipt of the rental and not the date _ 


of mailing is controlling in deter- | 


mining whether rental on an oiland _ 


gas lease was timely paid. 43 CFR 
1821.2-2(d), (£) ; Gretchen Capital, 
Lid., 37 TIBLA 392 (1978). A ter-— 
inated lease can. be reinstated only 
if, among other requirements, the 
lessee shows his failure to pay on. 


time was either justifiable or not due 


to lack of reasonable diligence. 30, 


U.S.C. §188(c) (1976); 48 CFR 


- 3108.2-1 (c). 


[2] Réasouacle diligence nor- 


mally requires mailing the rental 


payment sufficiently in advance of 
the due date to account for normal 
delays in the collection, transmit- 
tal, and delivery of the mail. 43 


CFR 3108.2-1(c) (2). Appellant's 


40 
rental payment was due on Aug. 1, 


1980: The payment is claimed to 
have been mailed July 31 but the 


_ postmark was August 1. Assuming | 


the postmarked date as the date of 


mailing, we find that mailing the © 


rental payment on the afternoon it 


was due, even within the same city, 
does not constitute reasonable dili- 


gence. Constitution Petroleum Com- 
pany, Inc., 25 IBLA 319 (1976). 
Reasonable diligence has not been 
exercised where a rental payment is 
‘posted at a time that one could not 


assume delivery before the statutory © 
terminal date of the lease. Ronald C. 
i Mary A. Hill, 38 IBLA 315 


978); J. R. Oil Corp., 36 IBLA 81 


mri Adolph F. Muratori, 31 


IBLA 39 (1977). The postmark date 
on a letter bearing. payments of an- 
nual rental for an oil and gas lease 
- will be deemed to be the date of 
mailing, in the absence of satisfac- 
tory evidence corroborating the les- 
_ see’s assertion that the payment was 
mailed before the postmark date. 
— Annie Mae Buckley, 44 IBLA 99 

(1979); Daniel Ashley Jenks, 36 
IBLA 268 (1978) ; David R. Se 
383 IBLA 63 (1977). | 


[3] In order for the mie to 


pay rental timely to be justifiable, 
generally, the — failure must be 


eae by factors outside the les- 


see’s control, which were the prox- 


imate cause of failure. John J. 
O'Loughlin, 50 IBLA 50 (1980); 
James EF. Kordosky, 43 IBLA 63 
(1979) ; Hmma Pace, 35 IBLA 143 
(1978) Richard C. Corbyn, 32. 
IBLA 296 (1977) ; Louis Samuel, 8 


_ IBLA 268 (1972). Neither lessee’s 
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ignorance of the law and regula- 
tions nor reliance on the business © 


practices of other Governmental 


agencies in accepting a postmark 
as the day of delivery is a “justifi- 
able” excuse within the meaning of 
the reinstatement provisions.:. 

[4] It is well settled that all who 


deal with the Government are pre- 


sumed to have knowledge of the 
pertinent statutes and duly pro- 
mulgated regulations, regardless of 


their actual knowledge of what is 
- therein contained. 44 U.S.C. §§ 1507, 


1510 (1976); Federal Crop Insur- 


ance Corp. v. Merrill, 332 U.S. 380 


(1947) ; Robert W. Hansen, 46 
IBLA 93 (1980) ; Willene Uinnier, 
45 IBLA 1 (1980). 
_ The burden of showing that the — 
failure to pay the rent when duc 
was justifiable or not due to a lack 
of reasonable diligence is on the ap- 
pellant. 43 CFR 3108.2-1(c) (2). It 
has failed to meet this burden. fat 
Therefore, pursuant to the au- — 
thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the deci- 
sion appealed from is affirmed. | 


ANNE Poiaeeres Lewis 
Administrative J 


Wr CONCUR: 


BERNARD Vv. Peers | 


Chief Administrative Judge 


JAMES L. Bursxr 
A dmin istrativ e Judge 


“1 Appellant contends that BLM denied reli 


-gtatement. due to its misconception of the 


value of the lease. The value of any lease, 


however, has no hearing on the oneen of 


reinstatement. 


4d] — BLUOR UTAH, ING. ae oes | «ALD 
ree | | January 15, 1981 , % | | 


APPEAL OF FLUOR UTAH, INC. 


ae TBCA-1068-4—75 


Decided J anuary 15, d 981 | 


Contract No. 14-06-D-7054, Specifi- | 


cations No. DS-6849, aura of. peel: 
mation. — 


Sustained in part. 


- 1. Rules of ‘Practice: Ames Hear- | 
ings—Rules of Practice: Evidence—_ 


ais of Practice: Witnesses 


The Board refuses to draw inferences 


adverse to-the. Government by reason of 


a its failure to have its project. engineer 
testify in. important areas and by rea- . 


‘son of its failure to call as witnesses 


two of its.employees who attended the 


hearing where the Board finds. that the 
action of the Government is consistent 
with. the principal. defenses made to the 
differing site. conditions claims asserted. 
and where under long-established Board 
practice, the appellant could have called 
. any or all of the Government’s employees 
| concerned as witnesses without making 
them appellant’ s witnesses for the pur- 
moses of impeachment. | 


2. Contracts: Construction and Oper- 
ation: Drawings and Specifications— 
Contracts: Construction and Opera- 
tion: Action of the Parties—Con- 
tracts: Construction and Operation: : 
Construction. Against ‘Drafter—Con- 


| Conditions) _ 


Where a eonceactor alleged that ‘differ- 


ing site conditions were encountered in 
constructing bored tunnels for the 
_ Navajo Indian Irrigation Project and 


(Changed 


resolution of t the dications as 6 what the 


“contract indicated - turned on the con- 


struction to be placed on the specifica-— 
tions. and drawings relating to the nature 


of the support required to support the _ 
tunnels, as well aS upon a Government i 


estimate that approximately 80 percent 
of the tunnels ‘would require support — 


other than rockbolts, the Board found 
the contract to have indicated that -the 
deterioration and disintegration 


en- 
countered in driving the tunnels would - 


= be primarily of a surficial nature. In sO 
- finding the Board noted that in the dis- 


puted area. the contract appears to be sus- 
ceptible. of more than one reasonable in- 
terpretation and that within the zones 


~ Of reasonableness the Government as the 
author has to share the major responsi-. 
bility for communicating its intentions 


as well as the main risk. of failure to 
carry out that responsibility. _ Heavily 
weighted by the Board in- reaching its 
decision was the fact that all four of the 


lowest bidders appeared to have con- 
‘strued the contract to indicate that the 


tunnels could be supported virtually en- . 
tirely. with rockbolts and that that con- 
struction was apparently known to the 


“project construction engineer at the time __ 


O£ vid opelig vased upon his analysis ot - 


| the bids receiv ved. 


3. Contracts: Construction and Oper- 
ation: Differing Site. 
- Conditions)—Contracts: 
Disputes and Remedies: Burden of. 

Proof—Contracts : Disputes and Rem- — 
edies: Substantial. Evidence—Rules of 

Practice: Appeals: Burden of Proofs— | 


7 | Rules of Practice: Evidence ; 
~~ tracts: Construction and Operation : | 


| Differing Site Conditions ee ik | 


| In: a ease involving the assertion of a. | dit. 


fering site conditions claim under a con- 
tract for the construction of concrete . 


lined tunnels for the Navajo Indian Irri- 


gation Project, the Board follows. the 
Court of Claims in holding that it is ‘not 
necessary nO the “indications” in the 2 


Conditions — 
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contract to be explicit or specific, it eine 


sufficient for there to be an indication on 
the face of the contract documents caus- 
ing a bidder reasonably to expect that 
there were no “subsurface or latent” 
physical conditions at the site differing 
materially from those mudieeted in the 
contract. | 


4, Contracts: Construction and oak 


tion: Changed Conditions (Differing 
Site Conditions) Contracts: Construc- 


tion and Operation: Differing — Site 
Conditions (Changed. Conditions). 


Under a contract for the sonseeuiars ‘of 
two concrete lined tunnels for the Navajo 


Indian Irrigation Project (Tunnel Nos, 3- 
and 3A) the Board finds a first category 


differing site conditions claim to have 
been established’ with respect to: con- 
structing Tunnel No. 3 where. the condi- 
tions encountered by the contractor in 
that tunnel were. shown to be materially 
different from those indicated in the 
contract. 


Conditions)—Contracts: Con- 
. Differing 


‘Site | 
struction and Operation: 


‘Site Conditions (Changed Conditions) 


_ In a case involving the assertion of first 
and second category differing site condi- 


_ tions claims under a contract for the con- 


struction of two concrete lined tunnels 
(Tunnel ‘Nos. 3 and 3A), a first category 
differing site conditions claim was not es- 
tablished with respect to Tunnel No. 3A 
where the Board found the contract to 
have indicated that the deterioration and 
disintegration to be anticipated in con- 
structing the two tunnels. would be pri- 


marily surficial in nature but the evi- | 
dence offered failed to show that. the 


rock failures and fallout encountered in 
Tunnel No. 3A were due to overstressing 
and therefore nonsurficial in nature. 


6. Contracts: Construction . and Oper- 
ation: Changed Conditions. (Differing 
Site Conditions)—Contracts: Con- 


7. Rules of Practice: Appeals: 7 
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scietion and Operation: Differing Site | 
Conditions (Changed Conditions) — 


A second eategory differing site condi- . 
tions claim, asserted under a contract 


for the construction of two concrete lined — | 


tunnels for the Navajo Indian Irrigation 
Project (Tunnel Nos. 3 and. 3A), is de- 


- mied where the basis for the’ claim is 


that the rock. failures and fallout en- 


- countered in constructing Tunnel No. 3A 


were due to overstressing (shear type 
failures) but the evidence of record 
failed to show that overstressing was the © 


 -eause of such rock failures and. fallout 


as occurred in that tunnel. 


Gen- 
erally—Rules of Practice: Evidence 


Outlining. the treatment to be accorded 


voluminous exhibits, ‘the Board states 


that in the event counsel for either side 


-eonsiders that information contained in 


a voluminous exhibit either proves or 
may be of material assistance in prov- 
ing a particular point, it is incumbent 


eGo teins : = ' upon counsel to specifically. cite the por- 
5. Contracts:. Construction and Oper- 


ation: Changed Conditions (Differing — 


tions of the voluminous: exhibit relied 
upon by page number, by date, or by 
other appropriate references. Absent 
specific citations to a voluminous exhibit 
or to an appropriate summary thereof 


in evidence, the Board will not under- 


take to determine the content of this 
type of exhibit in particular areas be- 
fore reaching its decision. 


8. Rules of Practice: Appeals: ‘Hear 


ings—Rules of Practice: Evidence— 
Rules of Practice: Witnesses — 


The Board sustains the action of the 


hearing member in refusing to receive 
in evidence documents not identified by 
a witness through whose testimony their 


admission i is being sought. - 


9. Rules of Practice: Aypeee Gener 


ally-—Rules of Practice: Evidence— 
Rules of Practice: Hearings—Rules of 
Practice: Witnesses - 


The Board seriously suestlona the <Agdoih | 
of the Government in not arranging for 


m0 0000 eh FLUOR UTAH, 


INC. 43 


oo anuary 18, 1981 


the audit. of multi-million dollar claims ee 
apparently advanced in good. faith by rep- . 


‘utable: contractors, noting that securing 
_ audits will not only facilitate. the exami- 
nation of witnesses. with respect to 
; quantum but are also likely | to. prove to 
_ be useful in establishing a basis for agree- 


ing upon stipulations narrowing the is- © 
sues in quantum areas or ‘affording a 
basis for arriving at. a settlement prior 


 to.the hearing, while it is in progress. or 
after it has been concluded. 


10. Contracts: Construction and Oper- | 


ation: ~ Differing ‘Site Conditions 
(Changed -  Conditions)—Contracts: 


Disputes and Remedies: ee Ad- : 


| justments 


. ‘Where neither ‘what is: described. as the 


“reference reach/claim reach” approach _ 


nor. the total cost method: are found ac- 


ceptable as.a proper basis for‘an equitable | : 
entered into under. date of Oct. 23, 
1970.2 Prepared on the standard 


adjustment, the Board resorts to the so- 
called jury verdict method for determin- 


Ing the amount of the equitable adjust- 


‘ment to which the contractor is entitled 
- by reason of the differing site conditions 


. found to have.been encountered. by . the. 


eontractor in. construction. of Tunnel No. 
3, a bored. and concrete lined tunnel of 
the Navajo Indian Irrigation Project. 


‘APPEARANCES: Mr. Robert M. Mc- 


* Leod, Attorney at Law, Thelen, Marrin, 
% Johnson & Bridges, San. Francisco, 


California, for Appellant; Messrs. John 

EP. Lange & William A. Perry, Depart- 

— ment Counsel, Denver, Colorado, tor the 
Government.” — | 


OPINION BY 


OHI EF ADMINISTRATI VE 


od UDGE M eG RAW — 


INTERIOR. ‘BOARD OF 
CONTRACT APPEALS 


The “instant appeal sapolyes 
claims of differing site conditions 


(first and eee nfo) under 
a contract. for the construction and 


completion of Main Canal, Station 


712450 to Station. 884+. 50, Station 
978+.00 to Station 1028 +50, Tunnel 
Nos. 8 and 8A, appurtenant struc- 
tures and concrete canal lining, | 


under Schedules Nos. 2, QA, and 8 
: (Specifications No. D | 
the Navajo Indian Irrigation Proj- 


DC-6849), of 


ect, for which the appellant seeks an 
equitable adj ustment in the amount 


“of $8,849,560.t The Government has. | 


denied liability, and the case is be- 
fore us with respect to both entitle- 


ment and quantum. 


‘Part i-Badhigrownd | 
Contrane Ne 0. 14-06-D-7 054 - Was 


forms for construction contracts, | 


the. contracts includes General Pro- 
| visions: Leapeohe Form 





4 This ig the ‘final figure shows in Appendix 
A entitled Navajo Project Claim which. accom- 
panied Appellant’s Opening Brief. ‘(hereafter 


_.AOB). After noting that. the cost of labor in | 


the Reference Reach for Tunnel Excavation 
had been inadvertently underestated by:a total 
of $17,791, appellant’s counsel states: “Carry-. 


ing this correction all the way throvgh Exhibit 
- 84 results in a ¢laim amount of $3,849,560 and 
a ‘corrected Exhibit 84 is attached as: ppenees 
_ A? (AOB 56, 57).. 


.In at least one srasopeait eres however, 


corrected Exhibit. 84 appears to be in need of 
_. further correction. For. example, the ageregate 


total for the figures listed for the various cate- 


‘gories of claimed costs in corrected Hxhibit 84 


is $4,004,341, and not the final figure shown in 
the exhibit of $3,849,560. A substantial part of 
the differences: of. $154,781 appears to be-at-. 


_ .tributable to the overstatement in corrected | 
- Wxhibit 84 of -“‘Bond Premium on Increased 


Contract Amount at .4%” opposite Roman 
Numeral XII. The original Exhibit 84 shows © 


- the amount claimed for this category of cost to 


be: $15,235, while in corrected Exhibit 84 the 
claimed. amount for nis item. is shown . as 

$147,470. = 
2 eee. File 1. (hereafter AP). 


‘June 1964 Edition), Labor Stand- 
ard Provisions (Standard Form 
19-A), Supplement to General Pro- 


visions and Labor Standard Pro- 


visions, as well as numerous de- 
tailed specification provisions. 
As advertised for bids, Tunnel 


No. 3 and Tunnel No. 3A éould be. 
constructed by employing conven- © 
tional tunneling techniques (drill 
and blast) or on the basis of ma- 
chine-bored ‘sections. Fluor. Utah 


‘submitted a bid of $6,783,456 on 
- Bidding Schedule No. 2 (all work 


‘between Stations 721+81.33 and 
874+29.90 for Tunnel No. 3 with 
machine-bored sections). On Bid- 


ding Schedule No. 2A (all work be- 
tween Stations 985+39.33 


1018+44.67 for Tunnel No. 3A 


with machine-bored sections), the 


company submitted a bid of $1,186,- 
003. On Bidding Schedule No. 3 (all 
work except for tunnels), the con- 


tractor bid the total sum of $761,-_ 
729. In the aggregate, Fluor Utah’s 


bid on all three schedules totalled 
$8, 681 188. This was the lowest bid 


received and award of the contract: 


was made to the 7 cemneny in that 
-amount.? | 


In a meeting between Soh tntas 





3 Government Exhibit Y (hereafter GX). In 


_ the telegram of Oct. 8, 1970, recommending . 
- award to Fluor Utah, the Director, Design and 


Construction, Bureau of Reclamation, stated : 
“Although low. bid is 33 percent. below Engi- 
neer’s Hstimate, it is only 8 percent and 11 


percent below second and third bids, respec- | 


tively. Our estimate apparently assumed. 2 
poorer quality of rock than did most of the 


eight lower bidders. Fluor Utah is experienced. 
- and well qualified’ 


(Appellant’s ‘Exhibit 5 
(hereafter AX)). 


“At the time of award no final decision on — 


* fi the mole to be used had been made. A lease 
agreement with Purchase Option was.entered 
into’ with Dresser Industries, Inc., under date 
of Nov. 20, 1970 (GX se | 
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tives of the contractor and the Bu- | 
reau of Reclamation (hereafter 


BOR) on Nov. 5, 1970, the Bureau. 


was advised (i) thatthe contractor 


still had not decided on which me- 
chanical excavator to use; (11) that 


the excavation would be by me- . 
chanical mole excavating toa. diam- | 
eter of 20 feet 6 inches which is” 
6 inches larger than the A-line* 
diameter; (iii) that alignment and — 
grade will be indicated by a laser | 
beam reflected on a target in front — 
of the operator; (iv) that the con- 


tractor plans to use rockbolts ex- 


clusively for support; (v) that the 
rockbolts will be installed immedi- 
ately behind the cutter head; (vi) 
that a special long-shield type an- 
chor will be used on 5€-inch high 
strength steel bolts; and (vii) that 


-gunite protective coating will be ap- 


plied over shale and other unstable — 
agmenon (GX Z). 

_ At the preconstruction conference 
on Dec. 2, 1970 (GX AA), the con- 


tractor submitted a preliminary con- 
3 struction Progra: for review by the 





4 Sh, Definitions of ‘A’ and B lines. —The 


. ‘A’ lines shown on the typical sections of the . 
drawings are lines within which no unex- 


cavated material of any kind, no- -timbering, 
and no metallic or other supports shall_be per- 
mitted to remain; Provided, That in machine 
bored .tunnels the structural-steel ribs and 
shoterete support or steel reinforcement sheets 
and shotcréte Support may extend within the 


' ‘4? lines in accordance with minimum concrete 


lining thickness limitations as shown on Draw- 
ing No. 11 (809-D—330). The ‘B’ lines shown 
on the typical sections are the outside limits 
to which measurement, for payment, of excava- 
tion will be made and measurement for pay- 
ment will in all cases be made to the ‘B’ lines 
regardless of whether the limits of the actual 
excavation fall inside or outside of the ‘B’ 


lines, and regardless of the size of steel sup- | 


porters used.” (AF 1, Contract, Paragraph 53, 
Tunnel Excavation, © as amended by supple- 


mental notice No. 3; Sent. 11, eg 
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BOR The contractor iiss agreed to 
review his’ construction’ program 


and attend another meeting to dis- 


-euss the program the following 
‘week, The nature of the tunnel sup- 


- -port to be provided continued to be © 


a. matter of prime concern to both 


parties, as is evidenced by the fol- 


lowing excerpts | from ue memo- 
randum : | 


Mr. Sperry’ stated that they did-not 


- intend to use shotcrete, steel reinforce- 
ment sheets or steel sets for tunnel sup- 


port. They intend to use ‘rock bolts in a. 


pattern placed approximately four. feet 


behind the cutter head. Holes are to be 


drilled dry. Gunite protective coating will 


be applied over shale and unstable forma- 


tions. 
Mr. Levine stated that he would like 


to have the Bureau of Mines perform a : 
pull test on a test section of. rock bolting 
*.* * Tt was agreed Mr.. Levine would 
make the arrangements with the Byreen ’ 


of Mines for J MnUAEY, 


(GX AA, p.3). 


- By letter dated Dec. 1, 1970 (AF | 


11), the contractor submitted what 


was described as its anticipated ex- 
cavation and rock support methods 6 


for BOR approval. The plan was 
modified in several respects by the 
| versione S letter as ee an. 19, aa 


8 Mr, Levine stated that we feel the pro-. 


gram, . specifically the tunnel excavation, is 


quite optimistic. The six month period for com- - 
pleting the tunnel excavation would require an 
average of approximately 120 feet per day. The. 


four month period showing 19 percent. accom- 


plished per month would require an average of 


_- 182 linear feet of excavation per day.” (GX 

AA, memorandum of preconstruction confer- 
ence (12-8-70), p38.) 

6*Rock support will be installed shout 4 ft. 
. behind the dust shroud of the mole. A shield, 
--about 7 ft. long, will support the excavated 
back between the cutterhead and the support 
installation area” Aan 11, Contractor’ s letter 
seal »D. ee 


45 


(AF 12), to eefleee the finding of 
several products superior to those 
originally proposed.’ Both the suit- — 
ability of rockbolt support and 
excavation by the mole toa diameter 
of 20 feet 6 inches *® were questions 
addressed by the BOR in its letter 
of Feb. 2, 1971 (AF 13), in which | 
the Proje ect, Construction Engineer 
states: | 


Whether conditions in ‘Tunnels No. 3 ‘ 
and No. 8A are suitable for an extensive 


use of rock bolt supports must be deter- 
mined during and. following: the excavat- 
ing process. The spacing: of bolts, lengths 
of ‘bolts, use of: corrugated strips, anchor- 
— age. required | for bolts, and other. factors 
- related to. performance of the rock bolts 


will be evaluated under actual field con- 
ditions. Where ground | conditions in. the 
tunnels are indicated to be unsuitable for 


the use. of rock bolt supports,. other sup- 
port. types will be required as ‘indicated 
- under Paragraph 50 of the specifications. 


| Schedule No. 2 in the specifications in- 
dicates that approximately 80 percent of 


the tunnel length was estimated to re- 
ne a type of support other than rock 


4% In the letter the contractor confirmed what 


Gt had advised the BOR at the Nov. 5, 1970, 
meeting (GX Z), namely, its plan to mole a 
' 20-foot 6-inch diameter. 
“We still believe that this size is adeunate: for. 


The letter states: 


the support that will be required. = 

The Dresser Mole covered by the lease agree- 
ment then in effect (n. 3, supra), had a 20 
foot-6 inch bore diameter, In the agreement, 
Dresser represented that the machine would 
have (i) the capacity’ of boring at the rate. of. 
at least 12 feet per hour in rock having an 
unconfined compressive strength of up to 6,000 
psi and (ii) a sufficient excavated material 


handling capacity to bore at a sustained | Tate 


of 20 feet per hour. 

8 "The proposed excavated diameter appears: 
to be: adequate for meeting minimum dimen- | 
sions for ‘A’ line thickness for rock | bolt sup- 
ported sections. The use of steel rib supports 
would require excavating to a larger diameter 
if normal tolerance is. peownee (AF a8; BOR : 
letter aa ek 2). 


AG DECISIONS 


| bolts Py such as cnotets or structural 
“steel supports. However there is no ob- 

jection to the use of rock bolts in any por- 
tion of the tunnel -where conditions are 
| suitable for their use, 


The relationship | nehween an 


method of. support employed and 
the safety of workmen was stressed 


in BOR’s letter of May 14, 1971 | 


(AF 16), in which the contractor 
was reminded that it might be nec- 
essary to require that the tunnels be 
supported by other than rockbolts if 
the ground conditions. encountered 
were unsuitable for their use.?° In 


BOR letter dated June 25, 1971. 
(AF 17 ); the contractor: was ad- 


“vised that rockbolt anchorage tests 


conducted cai a Bureau of Le 





'® Bidding Schedule No. 2 shows Tunnel ‘No.: 3 


to be approximately 15,250 feet in length. The 
80 percent figure quoted in the text is based on — 


the relationship between the 12, 220 linear feet 
of support called for in Item 16 of the Bidding 
Schedule to the 15,250 feet length of the -en- 
_tire tunnel. This relationship was acknowl- 
edged by: appellant's witness ‘Sperry (Tr. 
111-12). In the. course: of comparing the sup- 
port requirements for Navajo Tunnel No. i 


with those for Navajo Tunnel No, 8, however, 


Government witness Rogert testified that in 
both cases the contractor concerned had. the 
option to choose rockbolts or other means of 


~ support with the approval of the contracting 


: officer (‘Tr. 880). 


In commenting upon: the method’ of ‘pay- 


ment for tunnel supports to be provided in.the 


specifications .for Tunnel No, 4, Mr. Bert 


Levine, Project Construction Engineer, stated : 
[T]he bid schedule for Specifications No. 
DC-6849 for Tunnels No. 3 and 3A, our most 


recent specifications, provides for furnishing 


and installing tunnel ‘support system on a 
linear foot basis. These specifications also in- 
clude a predetermined price for rock bolts, 


bearing plates, and structural shapes for rock | 
bolts. The four low bidders made only token © 


bids for the tunnel support system, which indi- 
cates that they planned to use rock bolts. This 
type. of bidding results in an unfair -competi- 
tive situation, and if a tunnel support system 
other than rock bolts 1s required, considerable 


argument with the contractor will be neces- . 


sary to obtain this installation.” (AX 73, 


memorandum to Director, Design and Con- 


struction Gere), p. 1.) 
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| ecologist had ahaa ‘that the an- 


chorage obtained through use of the 
Pattin D-5 shell ‘was inadequate. 


- Developing Adequate Rock ‘Sup- : 


port. for. the Tumnels - 


By mid-J uly of 1971, oeebleiis: of 
roof control and’. fallout had be- 
come so severé that the contractor 
engaged A. A. Mathews, Inc, a — 
construction engineering consulting 
firm, to analyze the ground condi-. 
tions likely to be. encountered: in 


Navajo Tunnel Nos. 3 and 3A, and 


make recommendations (i) for 


means of supporting the tunnel ex- 


cavation and (ii) for modification 


of. existing. tunneling equipment. 


In Construction Report. No. 743 


dated Sept. 17, 1971 (AX 5): the 


consulting ‘firm: (i) summarizes 
the status of the work from. the 
commencement of moling (use of 
the boring machine) in mid-May 
until Aug. 20, 1971; (ii) analyzes 


the ground conditions. likely to be 


encountered .in Navajo Tunnels ~ 


Nos. 3 and 8A; (iii) recommends 


means of supporting the tunnel ex- 
cavation; (iv) recommends modifi- 
cations i. the existing tunneling 
equipment; and (v) submits con- 
clusions. and recommendations,*" 
As the report notes Tunnel: Nos. 
3 and 3A. were to be machine. bored 


u The information. on’ which tae report is 
based includes visits to the job site by the 
consulting firm personnel on July 16, J uly 20, i 
July 27, Aug. 2 through Aug. 5, Aug. 11, 
Aug. 19 and 20, 1971; review of contract plans 
and specifications: review . of BOR. report on 
Construction and Foundation Materials Test 
Data for the project ; examination at the | 
Farmington Office of BOR of cores from ex- 
ploratory bore holes along the tunnel align- 
ment; and reconnaissance study of surface 


' outerops along the alignment of Tunnel No.’ es 


(AX 5, I-1, Introduction). 


4a FLUOR UTAH, INC. 


AT 


J anuary 15, 1981 


| with. an. excavated diameter of 20 
feet 6. ‘inches. In March 1971, ex- 
cavation of Tunnel No. 8 ns 
pr ogressing upstream from the out- 


let portal at Station 874+29.90. 


- Conventional drill and blast tech- 
niques were used to drive the first 
50° feet. of the tunnel. After this, 
the boring machine (mole) was in- 
‘stalled, and the machine boring be- 
gan on May 13. By July 14, the tun- 
nel had been excavated. for a dis- 
tance of approximately 1,785 feet 
to Station 856+15. Bet wocn July 
14 and Aug. 20, 1971, the tunnel 


was not advanced. The report (AX 


5) describes conditions. which ex- 
isted prior to the resumption of 
- tunnel advance on ‘Aug. :20, 1971.7 
' The tunnel excavation was dry 
until groundwater was encountered 
at Station 856+15. In the first 286 


-. feet of machine boring in. from the | 


portal (Station 873+80 to Station 
871+00), a triangular wedge of 
rock fell from the crown immedi- 
ately behind the mole’s dust: shield 
before the crown bolts could be 
placed. These wedges resulted from 
fractures through intact rock prop- 


_agating to a shale parting at an 


estimated height of 2 feet above the 
crown. Cracks and spalling in the 
-erown. occurred in the 150 feet of 
- tunnel between Station 871+00 and 
Station 869+ a 
Beginning — 
860+ 30, a senificant shale zone was 
2 “OF the. approximatly 1,735 ft. of machine 
bored tunnel which has been driven to date, 
some form of fracturing or rock fall is present 
in all except an approximately 900 ft. length 


between Sta. 869450 (580 ft. from portal) 
and Sta. 860+50 (1,480 ft. from portal). és 


(AX, II-1.) 


| de pocinataly: 


encountered i in the tunnel sidewalls, | 
developing first i in the left sidewall — 


. (facing toward heading). The shale - 
- gone in the left wall widened from 


less than 1 foot thick at Station 
860+30 to nearly 10 feet thick at 
Station 859+70. At approximately 


Station 859+40, fallouts began to — 


develop in the crown before the 
crown. bolts could be placed. The 
fallouts were essentially the same 
as those which had occurred near 
the portal, and were associated with 
a shale lens dipping down into the 


tunnel from above.:As the tunnel _ 
heading was advanced past Station _ 
859+40, the shale dipped further _ 


down into the tunnel until at Sta- 
tion 856+15 the shale is approxi- 
mately 22 feet thick and extends 
from approximately 5 feet above the 
crown to within. approximately $ 
feet of the invert. | 

~ Concluding the summary of ie 


status of the work, the report 


States: 


As the tunnel was avicen into this 
thickening shale lens, spalling and falls 
in the crown grew more severe and more 
difficult to control... By the time the head- 
ing had. been advanced to its present 
position (Sta. 856-415), rock bolt holes 
being. drilled in the crown were tapping 
ground-water in a sandstone bed above 
the shale lens. Roof control became so 
difficult that the heading advance was 
halted at the end of day shift on July 
14. During the following days the roof 
at the heading continued to deteriorate, 
and distress began to develop in the side- 
walls. Falls and raveling from the roof. 
over the mole cutterhead worked up 
through the shale to the sandstone ap- 
proximately 5 ft. above the crown, and 


worked out 8 to 10 ft. ahead of the dust 


shield. On the weekend of July 23 to 
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26, a large roof fall occurred near the 


trailing end of’ the mole, some 30 to 
40 ft. behind the face. Shale over the 

— erown fell out up to the overlying sand- 

_ stone and formed: a void approximately 
6 to 8 ft. high by 25 ft. long. The void 


which formed was slightly wider than 


the tunnel bore. During this time the 
‘sidewalls spalled and slabbed badly along 
the full length of the mole, both ahead 


and behind the mole gripper plates. Side- . 
wall. ‘spalling did not begin to develop 
until approximately one ay aiter ex- 


. eavation. 


(AX 5, 11-3 ,4). 


The report states that he first 
step in estimating rock conditions. 


in the tunnel * is to assign a rela- 
tionship between the rock types 


shown in the drill hole logs and the 


anticipated behavior in the tunnel. 
Based upon analysis of the rock in- 
volved and the attempt to classify 
the rock into categories of good, 


fair, and poor, the report develops 


recommendations as to. the type of 
support that will be required to sup- 
port the ground."4 


18The difficulties involved in estimating the 
groundwater conditions are recognized in the 
report which states: 

“The drill hole data indicate that most of 
Navajo Tunnel No. 3 and 3A will be:at or be- 
-low the groundwater table. All four portal 
areas appear to be above the water table and 

there appears to be a few hundred feet to sevy- 
eral thousand feet of dry ground adjacent to 
the portals. The longest reach of dry ground 
is near the east portal of Tunnel No. 3. How- 
ever, in a sedimentary sequence such as the 
Nacimiento Formation which contains alter- 
nating pervious and impervious: strata, it 1s 
often difficult to define the groundwater table 
accurately because of perched water bodies. 
Perched water is indicated in some of the drill 
hole information and it is possible that -all of 
the water levels shown above the tunnel are 


actually perched waters and that the tunnel. 


will encounter only small wet zones when it 


penetrates the main shale horizons ee eT 


- (AX. 5, ITI-15, 16). 
4 See AX 5, IV-3. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR . 


[88 I.D. 


After noting the type of ground 


through which Navajo Tunnel 


Nos. 3.and 3A are to be driven and.__ 


_ the absence of any direct correla- 
tion between. ground support prob- 


lems and geologic classification, the 
report states : : 
The major auugork problems. which : 


have developed to date have been associ-. 
ated with the occurrence of low strength 


‘shale partings: and lenses, and with the » 


occurrence of water at the present’ head- | 
ing. Almost: without exception, cracking, 

spalling, and falls which have been ob- 
served in the tunnel have formed through 
intact rock,{"*] and do not represent sim- 


ple loosening of the ground along pre- 


existing joints or bedding planes. It is 
the writer’s opinion that the failures ob- 
served to date result primarily from the 
fact that the in-situ stresses in the ground 
are high with respect to the average 
strength of the ground, and that the 
stress concentrations which tend to de- 
velop about the tunnel exceed the load- | 
carrying capacity of the ground.[“] Itis - 
the writer’s opinion that the presence of 
water has had a great influence on sup- 
port problems at the present heading be- 
eause the shale material present is very 
susceptible to ‘softening and disintegra- 
tion in the presence of water. . 


(AX 5, IV-1). 


The report clearly anticipates 
problems arising attributable to the 
presence of water in the excavation 


1% Jn Appendix A under Fundamental Con- 
siderations, the report states: ‘‘[A]ttention is 
directed to a circular, machine. bored tunnel in 
relatively massive, intact ground, that is, 
ground which is -not intensely fractured, 


‘jointed, or closely bedded. This condition is — 


closely approximated by the ground in which | 
Navajo Tunnels No. 3 and 3A are to be driven” 
(AX 5, 43). 7 
16 The report emphasizes the raneellel care 
that should be taken with respect to the 
weaker ground (€.9., shale, weaker sandstone) — 
(AX 3, IV~4-6). 
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danuary 15, 198. 


and seeginmended iis application 


of shoterete ** to exposed surfaces of | 
material when wet. The presence or _ 


absence of water was also an impor- 
tant factor for consideration 7* in 


| determining the type of anchorage : 


to be provided. for the rockbolts 1 in- 
stalled in the tunnels. | 
Modification of the equipment 
was considered to be of vital i impor- 
tance to solving the problems re- 


lated to tunnel support. This is clear 


from the attention given to this 


subject in the report from which the 


following 1 is quoted: 


In a substantial length o of tunnel driven 

to date, the initial failure of the wedge 
of rock in the tunnel crown occurred be- 
fore the rock bolts and their accessories 
could be installed. The present configura- 
tion of the boring machine is such that 


rock bolts cannot. be installed in the — 
area, extending for about.8 ft. behind the . 


dust shield. Allowing another 4 ft. for 
the actual rock bolting operation, .there 
is about 12 ft. of crown behind the dust 
shield which must. stand unsupported. 
Since the standup. time. for much of 


ground is insufficient, fallouts have been. 


occurring in this 12 ft. of tunnel. The 


obvious. solution | is to ‘provide a means. 


-. With respect to surficial deterioration in. 
_the better ground, the report recommended that. 
a protective surface coating should be applied. 
Noting that the latex compound might prove | 
~ to be sufficient in dry areas, the report states . 
that “shotcrete should be applied in wet areas” : 


(AX 5, 1V—-15).- : 

See also letter to the contractor - dated 
July 24, 1971 (GX 8S), in which Mr. A. A. 
Mathews had stated that shotcrete was the 
logical medium to prevent shale [from raveling 
between rockbolts since it would pahers: to wet 
surfaces. - 

— %“TWyater is indirectly involved in the ex- 


tent to which water affects. the strength of the _ 


ground, and thus the anchorage: capability and 
support requirements of the ground. The pre- 
sence of water is a direct consideration in the 


- selection of bolt anchors where rock bolts are 


used, and in determining the need for surface 
_- protection between bolts.” (AX 5, IV—6.) 
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for femiparaniiy supporting the crown in | 
this 12 ft. whenever necessary.[°] | 

Since the failures are reported to have 
initiated i in about a 8-ft. wide area in the 
crown, 


after suitable support is installed, exten- 7 
sion or propagation of the failures can be 


prevented and the stability of the entire 


tunnel ean be maintained. less 


‘(AX 5, V-1). 


Notice of a differing site condi- - 
tion was.given to the BOR by a 


letter dated July 29, 1971 (AF 19), 
_ in which the contractor stated that 
the subsurface latent conditions en- 


countered in the vicinity of Station 
857 of Tunnel No. 3: differed ma- 


-terially from those indicated by the 
contract. ° 


According to the con- — 
tractor’s. letter of Sept. 1, 1971. 
(AF 23), the conditions so en- 
countered included | a quantity of 


| groundwater and. shale jayers 





-. 2 'Thig eactlan: of the renort concludes with 
the statement: 
~ procedures will have to be developed in the 


“Although effective operating 


field, it is our opinion that the use of the par- 
tial shield will permit steady, if retarded, 
progress through areas having weak rock in» 
the tunnel arch” (AX 5, V—4). 


_ Even earlier Mr. A. A. Mathews had stated : ee 

- “Ror the remainder of the tunnel, the de- . ~ 
-sirability of the certain modifications to the 
‘mole are evident. In more than 50% of the | 


tunnel excavation to date, fallouts. have 
started in the tunnel crown before rock bolts - 


and appurtenances could be installed. In my 


opinion, it is absolutely essential that the 
mole be modified to cope with this situation. 


' A shield or some other device which will sup- 


port. the crown between the dust shield and 
the. rock bolt installation area must be de- 
signed and. installed” (GX S,. letter to cone . 
tractor (7-24-71), D. 3). . 
. 20The difficulty. of. vistneaining stability 


-when water was encountered was. adverted to 


in the Conclusions and Recommendations séc- | 
tion of the report from which the following is 
quoted: “The presence of water can-be ex- 


pected from time to time. Where it is encoun- | 


tered along with heavy shale zones, it can 
multiply the driving problems” (AX 5, VI-2). 


it is’ felt that if this loosened. 
~ material can be retained in position until 


00 


not. shown c on the log of test boring 


DH 116. Writing to the BOR on 
Sept. 9, 1971 (AF 24), the contrac- 
tor proposed that the BOR. take 


action to correct potential water 
problems caused by the exploratory — 


drill holes along” the tunnel align- 
ment. a | 
In a letter to the contractor ated 


Sept. 28, 1971 (AF 26), the BOR. 


stated. that the exploratory drill 
holes along the tunnel alignment 


had been drilled prior to the is- 
suance of the specifications and that. 


they did not constitute a different 


condition than had been indicated 


in the specifications. In the: same 
letter the contractor was granted 
permission to fill the drill holes at 


no cost. to the Government by a_ 


method subject to BOR approval. 


-Expressly preserving its right to 


make. claim, for the costs involved, 


the: contractor proceeded. with the 
work of draining and sealing the — 


_ exploratory drill holes ahead of the 
tunnel excavation (AF 31-38). — 
_ Malcolm Logan, Chief Geologist, 


Bureau of Reclamation, visited the 


site 22 and examined conditions in 


Tunnel No. 3. on Sept. 14 and 15, 





-%In a letter dated Jan. 28, 1972 (AF 42), 


the contractor suggested realignment of the 


tunnel as a means:of alleviating. the problem. | 
In its: response letter of Feb. 11, 1972 (AF 48), ~ 


the BOR sald that drill holes along the align- 
ment of Tunnel No. 3 were having a negligible 


effect on water in the tunnel strata and that _ 


tealignment of the oun: was. not being 
considered. 

22The stated purpose of the visit was to 
conduct geologic examination of tunnel condi- 
tions relating to slow progress, Project Geolo- 


gist Kenneth Cooper accompanied Mr. Logan. 


- on all examinations. The results.of Mr. Logan’s 
_ observations were discussed with Project Con- 
‘struction Engineer Bert .Levine on Sept. 15; 
1971, prior to Mr, Logan’s return: to Denver 
ari 82, Travel HepOrt mea p. ae 
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“1971. Ti: a Cer ee addressed - 


to the Director of Design and Con- 


struction under date of Oe 4, y 1D 1, 


| Mr. Logan states: ; 


The examination was "directed toward 
outlining programs which the project 
geologic personnel should pursue in com: | 
piling data on the. contractor’s allega- — 
tions of changed conditions. The proposed _ 
programs of data collection are based on 


the findings developed during. the field 
. examination, 


namely : (1) squeezing 
ground is not present in the tunnel and 
the localized linear cracking of the rock 
near spring line is related to machine op- 
eration,[™] (2) falout in the tunnel arch 
is primarily related to the stratigraphic 
sequence in which lenses and relatively 
thin -beds of shale, micaceous sandstone, 
etc. are present at or near the tunnel-arch 


and do not have sufficient tensile strength 
to attain natural arching in the 20:5-foot- 


diameter tunnel, (3). machine operation 
and associated rock failure-in the spring 


line area is’ contributing—in ‘a “ripple” 


effect—to localized failure conditions ex- 
teuding from tunnel arch to spring line. 
(4) ‘the-presence of water and the related 
disintegration . of the fine-grained sedi- 
mentary rock are clearly: evident in the 


_. tunnel, but were as clearly indicated: in 
the specifications document, and (5) the 


slow rate of progress, due primarily to 


-Inechanical ‘failures, is promoting exces- 


sive rock failure through delays in estab- 
lishing artificial arch support and in — 
allowing the accumulation of water at 
the. cutterhead to become a problem « ‘of 


2a 3 By | a  aicvoewnadin dated Oct. 10, 1972, ; 
the Chief, Barth Sciences Branch, transmitted 
to the Chief, Geology and Geotechnology 


' Branch, the results of laboratory . tests: per- 


formed on rock core samples from Tunnel No. 
5. Under the caption Summary and Conclu- 
sions, the memorandum states: “4, Laboratory 
tests performed on NX-core samples obtained 
to correlate changes in density and wuncon- 
fined compressive strength tests in areas. where 
the ‘mole’ exerted pressure on. the tunnel walls 


-- were generally inconclusive: because of the 


highly fractured nature of the samples” — 
83, memorandum Oy ae fo p. = 


a} wet LOR, UTA ING. 0 Pie OBL 
a | gen ee January 15, 1981 ; 


thachine openitign, and (6) ‘geologic con: | 
| ditions encountered. in the tunnel to date 
do not differ from that. portrayed by the. 


z specifications document. 


| (AX 82, pp. 1, Qe 


By letter dated Dee. 3, 197 1; the 
contractor advised the Bureau that 


At was continuing to encounter dif- 
fering site conditions. In its re- | 


~ sponse the BOR. noted that: as of 


Dec. 15, 1971, the contractor had. 


failed to furnish any information 
clarifying in what. way the. condi- 
tions differed materially from those 
indicated. in. the. contract, or 34, 
35). 


The problen of securing ‘ade- | 


quate anchorage for rockbolts . in- 
 stalled.in some of - the ground 
through which. Tunnel. No. 3 was 
being driven was a, ‘matter. of con- 
cern to both parties (AF 25, 27). 

Grouted rockbolt. anchorage” tests 
conducted by.a Bureau of Mines 
geologist. on Aug. 28, 1971, had 
caused. the geologist: to conclude 
that the grouted, tandem expansion 
shell anchorage system did not pro-. 
vide a safe roof support because of 
the excessive time required for the 


grout to cure. By letter dated Nov. 
12, 1971 (AF 80), the BOR ad-— 


‘vised the contractor of the results 
| of such tests and that eae 


ay “Accompanying the ‘BOR letter. was. a. 


memorandum. from the eealoett in. which he 

states at. page 3: 
“Safe roof. control. in this ‘tunneldriving. op- 

eration. requires. that some type of roof support. 


be implemented directly. behind the, cutter 


head of the mole machine. This machine has 


advanced the tunnel face as much as 60 feet. in 


one 8-hour shift, Therefore, roof support: would 
have to be effective within ‘Ininutes after. the. 
tunnel roof is. exposed behind the cutter head. vs 
(AF 80). 


tandem expansion. shell. anchor \ was ; 


: not approved. 


At the request, of the Gover: 


| ment the parties met in. Denver, 
Colorado, on Dec. 


-6,..1971, to 
discuss the tunnel - support. pro- 

gram. Since the parties. were meet- 
ing over 614 months after excava- 
tion with the moling machine had 
commenced in Tunnel No.3 and 
over 4 months after the contractor 
had given its first notice of changed — 
condition, the representatives. of 
both sides could point to a consider- 
able amount of experience in :Tun- 


nel No. 8 and in other tunnels as 
the basis. for the opinions ex- 
| pressed. The memorandum of the 


conference (AX 74)** shows the 
parties were apart. principally on 
the measures that should. be taken 


‘to overcome the difficulties encoun- 


tered. with the contractor favoring 


the continued .use of. ‘rockbolts 2% 


and the Government. representa- 


tives generally speaking favoring 





2s Immediately after: summarizing Mr. 
Arthur’s opening remarks, the memorandum 
states on page 1:. ‘Mr. Stewart. observed that 
they were having a hard time ee Mr. 


| McCreight’s bid.” 


The list of conferees attuned’ io the metioe 


randum shows Mr. Stewart: to. be a Vice Presti-. 
dent of Fluor Utah with Mr. McCreight being 


described . as. ‘Mer. Estimating” (AX 74, 


memorandum to file (12-14-71), attachment). 
Mr, Mathews. said that 


* # OF by rock — 
bolting very. closely. after excavation, .move- . 
ment of the rock and therefore loosening of the. 
rock, can be prevented. The action of the.rock 
bolts . is to reinforce the rock immediately 


‘around. the opening, - and this reinforcement 
- then prevents loosening of the rock, movement 


and failure.” (AX 74, 0. 25, supra; pp. 2, 3). 
Dr. Heuer stated that more. support capa- 
city can be developed with rock. bolts than 
with steel supports provided, the rock bolts 
can be installed very close. (8 to. 10 feet) to 
the heading (AX, ‘74, p. 8). - 
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the use of full circle steal dhe: 27 " at 


least.in shale. There were represen-_ 
tatives on both sides who agreed 


(i) that it is normal for stress re- 
distribution to occur whenever you 
drive a tunnel,?* and (ii) that there 
appears to be a correlation between 
the depth of cover and the degree 
of. stress exerted upon the rock.” 
The parties were completely apart, 


however, on the extent to which the | 


action. of the grippers may have 
been responsible for fallouts in the 
sidewalls, as is illustrated by the 


following pee: from the mem- 


orandum : 


Tt was the Govertiment’s. position : 
that the action of the grippers ‘was large- | 
ly responsible for the sidewall fall-out,[*] _ 


Mr, Arthur said he finds it- difficult to 
: understand. why the contractor believes that 


steel ribs will not work, since they worked well. 
at Azotea. Mr. Mathews said that at Azotea © 
.  gome 7,000 feet had substantial fallouts in the. 
sides and arch. Mr. Gullet said that some peo- 
_ ple who were there felt that the fallouts were _ 
due. to the grippers: damaging the walls.” (AF 


74, n. 25, supra, p. 5). 
With respect to Tunnel No. 3,- ower: Mr. 
Gullet stated that’ the fact the contractor had 


been able to bolt 3,000 feet of tunnel showed 


. that the rock was better than the BOR had 
estimated (AF. 74, p. 2). 


28 "Mr. Logan stated that it is wormial for | 


stress. redistribution | to occur whenever you 


drive any tunnel, and Mr. Matthews agreed.. 


Mr. McCreight said this phenomena may have 
- been known to, some of the more sophisticated 
people, ‘but it was not known to this contrac- 
tor” (AX 74, n. 25, supra, p. 4). 

29 ‘TM Jr. Logan asked if the contractor ex- 
pected to encounter less problems of support 


when they passed out of the area of very high 


. cover, and Mr. Mathews replied that as long as 
the same formations are encountered they cer- 
tainly would expect less trouble with less 
cover. * * * Mr. Levine said that the major 
problem appears to be high cover inducing 
high stresses. But what about areas where 
dampness exists. Even with the stress relief 
problem, dry shale seems to hold up reasonably 


well, whereas damp shale falls out.” (AX 74, 


n, 25, supra, p. 4). 
30 In a report transmitted to the BOR some 
3 weeks after the December meeting, Dr. Heuer 
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snd the contractor took the Goshen that 


the sidewall fallouts: were almost entire- 
ly ‘due to stress relief. “The ‘Government. 
also took the position that the decrease 
. in tunnel diameter, 


if there was any, 
which we doubt, was due to recovery of 


the shale when the grippers. were re- 


laxed. * * * [I]t was pointed out, and 
agreed to by all that precise surveys [™] . 
are necessary to determine just what is 


_ happening to the sidewalls* ae 


(AX 74, p. 4). 


The contractor’s delegation in- . 
cluded not only company personnel 
but also representatives of the firm 
of A. A. Mathews, Inc., who ac- — 


tively participated in the discussion 


in their capacity of rock mechanics — 
consultants to the contractor. Dr. — 
‘Ronald. Heuer stated that the prob- 7 


lems arise because the stresses in the 


ground, as a result of removing the ef 


tunnel area, are greater than the 


strength of the rock (AX 74, p. 2). 7 


Both Dr. Heter and Mr. A. A. 


Mathews of the consulting firm gave 
_as their opinion that the contractor 


should continue to rely upon rock- 
bolts for tunnel support rather than 
resort to full circle steel ribs.?? De- 
veloping the rationale for continued 
use of rockbolts, Dr. Heuer stated — 

that by bolting, the ring of rock — 
around the tunnel is reinforced so | 





states: “Distress of the sidewalls can not be 
attributed to the influence of the mole gripper 
plates, because in many locations, falls from 
the sidewalls have begun to develop in front of 
the gripper plates’? (AF 36, ITI-13). 

31Jn a letter dated Mar. 27,1972 (AF 49), 
the project construction engineer. advised the 
contractor that checks of the elevations of the 
excavated invert of Tunnel No. 3 from Station 
795+00 to Station 811-+00 (3-15-72) and 
the arch from Station 789-+00 to Station 
795 +00° (3-28-72) had been made and that 
the preliminary results indicate that the tun- 
nel was bored consistently high. 

33 AX 74, n. 25, supra, p. 3. 
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that the enacts of this cross sec- 


tion is improved so as to be equal to » 


or greater than the stresses tending 


to cause failure. He pointed out that. 
if such reinforcement is not done, | 


the stresses cause fractures and fall- 


outs (AX 74, p. 2). 


After consulting ain the. thee 7 
Government representatives; Mr. 


‘Harold Arthur, Deputy Director, 


| ‘Design and Construction, indicated — 
that the. BOR considered steel ribs — 


were the proper support for the 


shale and that. where difficulty was 


experienced in developing» anchor- 


age, full circle steel ribs should be 
-used 3° placed. as closely as possible | 
behind the excavation. The contrac- 


tor was given permission to. proceed 
with its program. of -rock bolting, 


however, ciate to later review - 


(AF 74, pp. 5, 6). 


‘Under date of Dec. 27, i971 (AF 
- 86), the contractor transmitted to 


the BOR. a report. by: Dr. R. E. 


i ‘Heuer of A. A: Mathews, Inc., en- 


titled “Construction Report No. 
743-8, Ground Support, Navajo 
Tunnels Nos. 3 and 3A,” which was 


- described as constituting the con-— 
_tractor’s complete support proposal — 


-as requested by the BOR and as 


33°The contractor was advised: ‘of a moled 


tunnel in Utah where the contractor had stood - 


iron from end to end to avoid the fallout prob- 


lems. It was stated, however, that the Govern- 


ment understood ‘the ‘contractor’s problem of 
. installing | full circle’ ribs. with the mole the 
- company had put on the job (AX 74, n, 25, 
supra, p. 6). 

Ba M4. We will again review the rock bolting 


ee problem at a. later date, say after another — 
* 1,000 feet of tunnel has been driven. If it does 


pot. prove to be satisfactory support: by that 


Be time we. would like to see ribs tried” (AX 74, | 


on, 25, supra, D. 16)... 


excavation may 


| discussed ig ‘the parties at ‘their | 


Dec. 6, 1971, meeting in Denver. The. 
report is dated Dec. 23, 1971,°° and 
is based in part upon iiformation. 
obtained on visits to the jobsite at 


| approximately. 2 to 4- week inter- 


vals from July 16 to Dec. 9, 1971 
(AF 36, T4). In a number of areas 


the discussion contained in the re- 
port is identical or quite similar to 


that. involved in Construction. Re- | 
port No. 743 dated Sept. 17, 1971 


(AX 5), discussed supra. The re- 
ports cover different time periods, 
however; and each report. includes 


material not. found in the other 


report.’ = 


‘The report (AF 36) iis ‘3 - 
what the logs of exploration show | 


with respect to: (i) the type of 


ground to be expected at tunnel | 
level; °’ (ii). where. perched water 
had been encountered ; ** and ( 111) 


3 With respect to. progress as of Dee. 9, 


1971, the report states : 


STA). majority of the tunnel excavated has ~ 


shown distress in the form of fracturing of, or 
rock fall from, the smooth tunnel. bore. The 


support problems which have developed have 
been associated with the occurrence of low 
strength shale and siltstone partings, lenses, 
and beds; and with the occurrence of water. ”, 
{AF 36, VI-1). . 


eT Alttention is directed to a Sicaan: 7 


machine: bored tunnel in relatively massive, 
homogeneous, intact ground; that is, ground 


~ which is not intensely fractured, jointed, or 
closely bedded. This condition is approximated 


by the ground in which Navajo Tunnels No. 3 


_ and 8A are to be driven” (AF 36, III-3), Of. 


description at n. 15, supra. . 
87 “TT ]he logs of exploratory borings along - 


7. the tunnel alignment indicate the ground. ih eae 
: tunnel level will be- ‘mostly sandstone, with a 


relatively small percentage of shale, generally 


- oceurring in thicknesses. of less than 5 feet” 
(AF 36, II-1).° . 


38 “The boring logs indicate that the tunnel. 
encounter. local perched 
groundwater, such as near DH 114 and DH. oF 


(AF 36, ae 
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indications in the specifications re- 


specting the use of steel ribs.*® 

- The amount: of cover over the 
tunnel was shown to be a signifi- 
cant’ factor for consideration. in 


and how soon it was likely to ‘be 
required. According to the report 


support problems may be expected — 


when the depth of cover (expressed 
“in feet) approaches one-half of the 


unconfined strength of the ground | 


( expressed: in psi). The report 
notes, however, that this concept is 
. quite in conflict. with conventional 

ideas which hold that loads on‘rock 


tunnels are independent of the 
depth of cover over the tunnel. The 


reason for the conflict is said to be 


: that at normal tunneling depths 
the in situ stresses are normally low 


- ‘with respect to the intact ground 
strength (AF 36, ITI-6). | 
Commenting upon the extent of 


the cover involved in Tunnel Nos. 


3.and 3A, the report states: 


_, AS the excavation of Tunnel No. 3. ad- 


vances upstream from the outlet: portal. 
it will pass under: Harris: Mesa with a 
maximum depth of cover of 1,070. feet. 
After Navajo Tunnel No. 8 emerges from 
under the full height. of Harris. Mesa, 
the depth of cover will decrease and vary 
from. approximately 150 feet to 600 feet, 
typically on the order of 350 feet, as the 
pune! anc ueieas Ce ~ edge of oe 


39 “The contract pase logs indicate the pos- | 
sibility of encountering some ground in. which - 
it will not be possible. to readily develop ade-_ 
‘quate rock bolt. anchorage. If any significant. 
quantity ox. ‘such: ground is encountered, it may - 


be necessary to install steel ribs supplemented 
_ with shoterete” (AF 36, VI-2).. _ 


The report also indicates that full circle . 
support of steel ribs might be required in Class | 


IV ground which was assumed to be ground 
having a strength similar to cohesionless sand 
(AF 36 ,V-17).. . 
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mesa. Approximately 2700 ft (18%) of. 


Tunnel No.:3 between Stations 8234+-00 _ 
and- 850-00 [27] will.be under more than — 


600 ft. of cover. The maximum depth of 
cover over Navajo Tunnel No. BA will be 
| only 275 feet. 


determining the support necessary 7 


(AF 36, ‘TL-2). 


Any plan of support necessarily | 
had to take into. account. not.‘only- 


the depth of cover but the wide 
range of strength of the ground 


through which the tunnels were to — 


be driven. baer ere this gnesyon 


the report. states : 


~ Laboratory test results iridicaite that — 


ae of rock which have been classified 
as sandstone exhibit a wide range of 


unconfined compressive strengths rang- 
ing from 300 psi to 9700 psi, with the 
weakest 60% of the samples averaging 
770 psi. Core samples visually classified 
as shale on the boring. logs, but reclassi- 
fied clayey siltstone after petrographic 


examination, exhibited unconfined com- 
pressive strengths — ranging. from 1,310 


psi to 6,610 psi. Observations in the tun- | 


nel suggest that the strength of some of 
the “shale” materials may be as low as a 


“Test results ‘on..cores 
described as siltstone or mudstone 
ranged from 640 psi to 6,610 psi. The 
average strength of these materials, not 
counting the one high value of 6,610 psi, 
was 1,470 psi. nl. : aes ae 


few hundred. pal. 


40 The Teport - identiaes, the. area between 


Station 823-00 and Station 850+00 as the 


most probable locations where supplementary. 


rockbolts. will be. required. as involving. the 
greatest depth of cover (AF 36, VI-2, 3). 


al ‘7 Tthe cracking, spalling, and. falls 
which. have been observed in the tunnel result 
primarily from the fact that the in’ situ 
stresses in the ground are high with respect to 
the average strength of the ground seats 


Although some of the overbreak areas are . 


bounded in part by natural bedding planes, the 


‘bedding planes | have only localized overbreak 
and. falls, and are not the primary cause of. : 


distress. ‘Support’ problems are aggravated by 
the. presence of. water which weakens the 


ground, thereby. intensifying. ‘and. hastening | 
_ the effects of overstressing.”’ ie 36, vi-1, es 
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(aR 36, 1-1), 


| - One of the sutiale concerns of the 
| report was the extent to which and 
the manner. in. which ‘the tunnels’ 


could: ‘be. properly . supported. by 


rockbolts.” ‘Based upon a rock 


~mechanies analysis and the observa- 


tions of the actual ground behavior 


in the tunnel, a recommended. rock 
bolting program was developed by 


Dr. Heuer which is summarized in a 


table to the report and illustrated 
in drawings accompanying the re- 


port. The program was based upon — 
the installation of a six or eight 


bolt pattern in the arch throughout 
the length of the tunnels. The re- 
port contemplates that the basic 
arch bolt pattern will be supple- 


mented with bolts in the sidewalls 


and invert whenever necessary. In 
general the supplementary bolts 
would only be installed at locations 
behind the heading where and 
when. significant distress develops 
in the sidewalls and invert (AF 36, 
VE-2). oe 

The author states that based upon 
the ground loads and load carrying 
capacity of steel ribs used in the re- 
port’s calculations, it appears that 
the weaker sandstone and_ shale 
under the higher cover could not be 
supported by steel ribs of reason- 


ans " and spacing ae ee 


“42 “Caleulations: of poeulble orc loads and 
of the load carrying capability of steel ‘vib. and 
rock bolt support systems have indicated that 


(4) adequate rock bolt support may be’ devel- 
oped for most of’ the length of Tunnels No, 3 . 


and 3A, and (2) a rock bolt system is capable 


of supporting the tunnel, where steel ribs of | 
reasonable size’ ‘and. spacing may be inade- 


uate: as lee 36, VI-2), 


Ly: 13 : The report emphasizes that j in 
some circumstances support must be 


provided immediately.** It denies 


that fallouts i in the sidewalls are at- 
iributable to the. mole’ S gripper — 
plates (n.30, supra). ‘The use of 
shotcrete to prevent surficial dete- 


i joration, particularly ; in wet areas, 


Js again stressed. 45 


The report classifies rockbolt an- . t, 
chors as type Al or type AQ, Desig- - 
‘nated as. type. ‘Al anchors are me-. 
chanical expansion shell anchors 


which can develop adequate. anchor-. 
age ‘in Class: I and Class i mate- 


43 Comparing these two methods of support, 
the report states: ‘‘[R]ock bolt support is 


much more efficient than steel rib support be- 


cause the rib support does not preserve, de- 


velop, and utilize the natural strength of the 


ground. With rock bolts; the main support. 
comes from the compressive strength of the 
reinforced, prestressed ground arch,” (AF 36, 
IV—3). 

In an “earlier report ‘to the ‘Kontraetor in 
which he considered the qucenen of slabbing, 
Dr. Heuer states: 

“The rock through which the tunnel is pelnie 
driven is relatively weak and massive, and is 
overstressed due to stresses in the ground at 
tunnel depth; * * * The slabbing represents a 
desirable stress relief and will not result in 
overall instability of the tunnel if proper sup- 


- port is installed to prevent unchecked progres- 


sive deterioration of the tunnel excavation. To 
prevent the initial formation of. these slabs 


‘would physically be a near impossibility re- 


gardless of the type of support installed (rock 
bolts vs. steel:ribs vs. shotcrete, for example) 
and would certainly be most uneconomical. 
(GX R, letter (11-02-71), p. 1). 
44“TWJailures tend to develop most rapidly 
in the crown, where gravity body forces are 


- most efficient in causing slabs and wedges to- 


fall’ (AF 36, III—-12). “[TJhe basic arch SUD- 
port should ‘be installed immediately behind 
the face concurrent with excavation, ‘through- 


out the tunnel. (AF 36, V-15). 


45 “OTT 19 prevent raveling and spalling be- 


: tween the bolts where water is present, me-° 
dium and thick (i.e., greater than 8 ft. thick) 


beds and lenses of Class III material may be 
given a protective coating of shotcrete. Shot- 
crete protective coatings may be applied ‘to 
thin and very thin lenses and beds whenever 
required by local. conditions. ” (AF 36, y-14).. 
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-rial,** such as the sandstone through 
_ which Tunnel No. 3 had been driven | 
in the first 1,300 feet from the out-. 


let’ portal. Designated as type A2 


anchors are epoxy resin anchors 
which ‘are needed to develop ade-— 
quate anchorage in Class IIT and 
Class III material. The report notes 


that the bolts with resin anchors 


should contain a section of reinforc- 
ing bar for embedment in the resin 


- anchor (AF 36, V-4, 18). 


By early March of 1972 the con- 


tractor had satisfactorily answered 
many of the questions raised by the 


BOR at the conference of Dec. 6, 
1971, with respect to rockbolts. In a, 
memorandum to the Director, De- 


| 3 sign and Construction, dated Mar. 9, 
1972 (AX 71), the project construc- 
tion engineer stated : 


In accordance with | our discussions. 
during the December 6, 1971, meeting, 


we Observed and reviewed the rock bolt- 


ing program from December 6 to. Janu- 


ary 1. During that time, approxima tély 
1,000 feet of tunnel was satisfactorily 
supported by. rock bolts. During. the 
period of January 2.through March 7 an 
additional 4,844 feet of tunnel has been 


satisfactorily supported by rock bolts.’7.. 


We have found that the use of rock 


bolts for support has been’ satisfactory 
since the epexy anchor has been in use. 


-- 4 “Class I ground is ground which does not 
aevelep major distress in the. sidewalls and, 

thus, requires only the basic arch suprort 
* * *, Class II ground .is ground which does 


develop enough distress of the sidewalls to re-- 


quire support of the walls in addition to the 
basic arch support.” (AF 36, V—2). ; 


47 Some 8, 334 feet of Tunnel No. 3 (approxi- | 
mately 55 percent). appears to have been — 
bolted to the satisfaction of the BOR by early — 
- March of 1972. 
.derived from the 3,000 feet mentioned in the . 
Dec. 6, 1971, conference (n. 27, supra) and the. 


The footage ‘figure given is 


5,334 feet referred to in the Mar. 9, ate 


. pacmoreuaum (AX i): 
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peanale pull tests show that the bolts | 


will support in excess of 17,000 pounds. 


On several occasions during 1972, 


the contractor gave- written notice 
to the BOR with respect to differ- 


ing site conditions. By letter of 
Feb. 16, 1972 (AF 44), the Bureau — 


was nl otified that the contractor was ~ 
ncountering differing site condi- 


tions in the vicinity of DH 115 simi- _ 
lar to those’ encountered in the Vi- | 


cinity of DH 116.. 


The DH 116 Claim | : 
Ina letter to.the BOR under date 


of Apr. 22, 1972 (AF 50),! the con- 


tractor presented a claim for addi- 
tional costs in the amount of $511,- 

679 and a claim for time extension | 
of 88 calendar days, attributed to 
the subsurface site conditions en- 
countered in the vicinity of DH 116 


and said to differ materially from _ 


those indicated in the contract. 
More specifically, the letter states: 


[This claim includes the ‘additional costs ; 
of excavation and tumnel support re- 
quired through December 31, 1971, be- 
tween Stations 856+63 and 854+06 
(herein referred to as “Claim Reach I’’) 


and between Stations 848-+-48 and 845-80 


(herein referred to as Claim - Reach 
II).[”%] In each instance, Contractor en- 
 48'The letter made reference to prior notifi- 


cations concerning differing site conditions in 
the vicinity of DH 116, as set forth in the con- 


-tractor’s letters dated July 29, Sept. 1, Sept. 9,. 


and Dee. 3, 1971, and Jan. 5, 1972. 
49 By letter dated July 12, 1972 (AF 52), the 
DH 116 claim was increased to $515,465 asa | 


result of the $3,795 additional costs incurred | 


after Dec. 31, 1971. 
' 8 Under. the caption “Reference Reach” the 
letter states : 


“Prom Sta. 854-+06 to Sta. 361-49, tunnel 


conditions permitted resumption of a moderate 


rate of advance. This section of the tunnel, 


herein called the reference reach, is identical 
in length to and has similar rock conditions as 
Claim Reach I * * *, ‘(T]he reference reach 
; Continued 


- ay. 5 ~ FLUOR. UTAH, ING. 


57 


January 18, 1981 


countered extensive shale and ground- — 
water seepage resulting in excessive over- 


break controlled only with: special rock 7 
ing to the claim was furnished by 


bolt patterns and extensive protective 
coatings of shotcrete. * * * The infor- 


- “mation presented in the log of DH-116 
indicates that the rock at tunnel level in» 


the vicinity of DH-116 at the time of 
drilling was essentially dry. 


(AF 50, pp. 1, 5). 


Concerning the manner in which 
the claim had been i aa the 
letter also states: 


[C]Jontractor is hereby stuaniing reim- 
bursement for the increased costs of 
driving and supporting the tunnel at- 
tributable to the changed conditions en- 
countered. The increase was calculated by 
a comparison of all costs incurred with 
respect to the reference reach and all 


costs incurred with respect to each claim . 


reach. In that the length of Claim Reach 
II is greater than that to the reference 
reach, a cost per foot was calculated and 
multiplied by the total footage of Claim 
Reach II to arrive at the proper com-. 
parison figure. 


To the computed difference in excava- — 


tion and support costs are added the esti- 
mated additional mole rental for. the 
extra work days that the mole will be 
required on the project, costs of. mobiliz- 
ing and constructing a shotcrete plant, 
costs related to remedial work on exist- 
ing drill holes: including DH-116, con- 
_ sultant fees, overhead,®1 profit, increased 
bond premium and applicable | gross 
receipts tax. 


was conpieted in 10 working days as compared 
to the 66 working days. required to progress 
from Sta. 856+ 63 to Sta. 854-+-06. The refer- 


ence reach is also used for purposes of evaluat- | 


ing Claim Reach II.” (AF 50, p. 4). 
51The Summary of Additional Costs which 
accompanied the letter ‘includes - -an item: de- 


scribed as “[a]dditional project site indirect — 


- eost attributable to prolongation of the con- 


tract period (88 calendar days @ $1,190/ — 
- day)” in the amount of $104,720. Fluor Utah 
- Home Office Overhead at the rate of 2.3 per- . 


cent of the. listed direct and indirect~ costs 


amounts to $9,991 (AF 50, contractor’ S letter 


(ees 2), attachment). 


(AF 50, p. of 


Additional earaatian Dre 


the contractor’ S. letter of Nov. 10, 


1972 (AF 54). Speaking of the rate 


of progress. achieved in the vicinity 
of six other drill holes which are 


along the alignments of Tunnel 


Nos. 3 and 3A and noting that the © 


average progress in the vicinity of 


these other drill. holes (approxi- 
mately 250 feet. on either side of the 
drill hole location) varied from a | 
high of 197.3 feet per day to a low 
of 78.3 feet per day with an aver- 
age progress while traversing past 


the entire six drill holes of 104.7 
feet per day, the letter states: “The 


rate of progress attained in the 
vicinity of these drill holes imdi- 
cates that the 257 feet and 268 feet 
involved in Claim. Reaches I and 
II’ should have been excavated in 
approximately 2.5 days rather than 
in the 61 day and 22 day time 

periods actually required to ex- 
cavate and support the two claim 
reaches,” *? 

The Bureau’ S response to the con- 
tractor’s letters of Apr. 22, 1972 


(AF 50), July 12, 1972 (AF 52), 


| _ & The Nov. 10, 1972, letter also states: 


“The excavation phase of the project was 
completed on October. 16, 1972, with the hole- 
through of Tunnel 3A and we have now been 
able to compare the rate. of progress achieved 
in the vicinity of the six. other drill holes 


which are along the alignment of Tunnels 3 


and $A. Our records show that these drill 


holes. occurred at locations having rock con- 


ditions which varied from wet sandstone with 
shale lenses to dry shale with lenses of silt- 
stone and sandstone. However, in no case 
was ‘the ground saturated with water which 
had percolated through the strata at tunnel 
level from an overlying water souree.” (AB 
a4, P. L). 
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and. Now 10, 1972 (AF 54), is con- 


tained in a letter dated Dec. 26, 1972. 
(AF 55), in which it registered its 
grave doubts as to the merits of the | 
claim, noting (i): that the amount. 


of shale encountered during excava- 
tion of the tunnel was not appreci- 

ably different than was shown by 
the logs of exploration; (ii) that a 
study had failed to indicate a rela- 
_ tionship between. the water sources 

for Claim Reach I and Claim Reach 
II which were approximately 560 
feet apart; (iii) that when the con- 
tractor bid the job, it had known 


that the water levels reported for 


DH 116 were well above tunnel level 
only shortly before the bid opening; 
and (iv) that if the contractor had 
been adequately prepared,®* many of 
the excavation problems in Claim 
Reach I would have been cee! 
reduced. | 
The Bureaw’ s letter materia to 
i the fact that in the letter of Apr. 22, 
| 197. 2 C AF 56), the contractor had 





wa “iDyaring | our meeting (Dee. 6, 1972), J 
pointed out instances of your lack of prepara- 
tion for handling the problems encountered. 
Although shoterete was contemplated by the 
Specifications ag a means of tunnel support, 
is well as your submission of proposed support 
_ details, considerable delay occurred because 

shotcrete equipment was not. -available. ‘The 
mole would not excavate a bore of sufficient 
diameter to permit the use of structural steel 


supports as contemplated in the specifications. — 
You did not install a. shield for the mole until . 
October 5, 1972, when the excavation of Claim > 


Reach I was completed. The beginning of the 
continuous. use of epoxy-anchored rock. bolts 
was at.this same time. It appears that had you 
been adequately 
problems in Claim Reach I would have been 
materially reduced.’ (AR 55, ee papaas 
' (12-26-72), p. 2). 


. The reference io Ost. 5, 1972, as the ‘inte . 
the shield- was installed appears to be in error. 


The Government’s inspection reports indicate 
the shield was installed on Oct, 5, ie (GX 
AAA(11)).- , 


prepared, your excavation. 
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| mentioned groundwater seepage as 


one cause of the alleged excessive 
overbreak and elsewhere in the let- 
ter had stated that the information 
presented in the log of DH 116 .indi- 
cates that the rock at tunnel level in’ 


_ the vicinity of DH 116 at the time 


of drilling was essentially dry. Con- 
cerning these matters and the con- 


tractor’s assertion that great reli- — 


ance had been placed on the log of 
DH 116, the BOR letter'states: 
It * ¥ ™ seems that the ‘continuous | 


statements as to the wet and moist con- | 
dition of the core between 359.2 feet and 


432.0 feet would have been an indicator. 


that the rock to be excavated would be 


wet and that free water could be expected 


in the tunnel, We, therefore, feel that 
your interpretation of dry tunneling con- 


ditions in the area of DH-116 es to 
| be erroneous. 


(AF 55, p. 1). | 
- Additional information pertain- 
ing to the DH 116 claim was fur- — 
nished to the BOR in a letter dated 


Jan. 80, 1973 (AF BT) ,.3 in which the 
contractor offered its observations 


concerning the discharge from a 
drain pipe which had been grouted | 


-into the drill hole and with respect 


to the moisture conditions generally 
in Claim Reaches I and II. It also 
advised the BOR that the samples 
of rock had been taken from Claim 


Reach I and that two of the rock 


samples tested, which the contractor 
described as dry, had moisture con- 
tent of 5.4 percent and 7.1 percent, 
respectively. The letter concluded 


by requesting the Bureau (i) to ob- 


serve and confirm its findings that 
the source of water encountered dur-- 
ing excavation was at or above ele- — 
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vation 6019 and ai to participate 
in a joint program of controlled - 
tests of rock in the vicinity of DH. 
116 prior to the placement of the 
concrete lining in order to deter- 


mine its moisture content. It. was 


said that the present moisture con-- 
tent of the rock may be of significant | 


importance to the claim. In a. fol- 
lowup. letter dated Feb. 15, 1973 
(AF 61); the: contractor requested 
‘that it be advised of the Bureau's 
intentions. respecting a joint pro- 
gram of controlled tests, noting that 
the. arch. concrete. placement was 


then in progress. In its reply letter 
of Feb. 23, 1978 (AF 63), the BOR © 
advised that the Jan. 30 letter con- 


| tained no hew information to show 


site conditions ‘differed materially 
_ from those. indicated i in the contract 


documents.** | It: also questioned 
whether additional rock testing as 
suggested by the contractor would 


be of value i in view of the time that. 


| | had elapsed since excavation of the 


tunnel through Claim zoo Tr was 


completed.” ly 


The contract documents (logs of drill 
holes) show that water could be expected with- 
in. strata in the tunnel section at any point 
throughout: much of the tunnel length, inelud- 
ing Claim Reaches:I and II. Your observation. 


of moisture content of the rock from Claim | 


Reach I (5.4 percent to TL percent) compares 


favorably with the 5.9 percent.to 6.8 percent . 


moisture in samples tested from DH 116 cores. 
These data. were available to: all prospective 
bidders under Paragraph 42 of the specifica- 
tions.” (AF 63, BOR letter (2-23-73) ). 


_ 3 “Tt has. been almost 17 months (Oct. 1971-_ 


Feb. 1973), since the tunnel was excavated 


through Claim Reach I. Changes induced by. 
the excavation itself render interpretation of . 


' moisture and water data somewhat question- 


able if collected at this time. We, therefore, | 


question whether additional rock testing of the 


area would be of benefit. However, we-have- 
- no objection to your performing additional — 
testing if you so desire,” (AF 63, n. 54, supra). 


Ts a letter. fo ‘the Pucca ea 7 
Apr. 83,1973. (AF 73), the contractor 


end that the DH 116 claim was. ~ 


based upon the combination of water 


and shale/siltstone encountered in 


the vicinity of the drill hole. Among 
the points made i in the letter were 


the following: ( i): the qualitative 
drill log comments respecting mois- 
ture on Drawings D-317, D-318, and 


D-323 did not agree with the results 


of laboratory tests of core samples 


furnished to bidders; °° (ii) that the 
laboratory determined moisture for 
the cores of clayey. siltstone ( petro- 
graphic classification) and for the © 
cores of sandstone, coarse (petro-. : 
graphic. classification) — obtained 

from DH: 116 were 6.8 percent *7 and ~ 
5.9 percent, respectively ;_ (iii) that 


the tests conducted by the contrac- 


tor, in which the BOR had had an 7 
opportunity to participate, 8 had | 
ee that the clayey oes Ae a 


66 “Tn the Cliyey Siltstone the driest eaeqace 
recorded was called: ‘moist to wet’ while a 
sample with nearly twice the moisture content 
was only called ‘moist’, and. there was no mois- 
ture comment on a sample with the highest 
moisture content. In the Coarse Sandstone the 
sample with the greatest moisture content was 
ealled . ‘moist? while. one containing 40 percent. 


less moisture was noted as wet.” (AF.73, p. 3.) 


67 “The . Contract ‘Documents. indicated 2 
moisture content of the rock in this vicinity of 
6.8% and the Contractor’ based his bid on this 


knowledge, contemplating that a Clayey Silt- 


stone bearing. this moisture would. present no 
particularly adverse problems to an efficient 
excavation program. This reasoning was fully 
substantiated when material of the same petro- 
graphic classification but ‘considerably higher 


moisture content was encountered in Tunnel 


3A in the vicinity of DH 117. and 118 with no 
adverse. effects on our. rate. of progress.” acl 


73, p. 8.) 


8 The. BOR was invited to cust in 
such tests by letter dated Jan. 30, 1973 (AF 
57). The Bureau declined the invitation for 
the reasons stated in its letter of Feb, 238, nae 
(n. 54 and n, 55, supra). 


as 


stable ait ee content up to 10. 


percent; and (iv) that failure of the 
Bureau to grout off DH 116 indi- 
cated that it did not consider the 
higher source of water *° shown in 
_ the drill hole logs would be draining 
into the lower tunnel formations. | 
Responding to an inquiry from 
- the contractor concerning the DH 
116 claim (AF 83), the Bureau 
stated: “We were prepared to an- 
swer your claim based on conditions 


~ -encountered in the vicinity of DH 


116 until a review of your claims 
for changed conditions (in situ 
stress relief) submitted with your 
letter dated May 18, 1973, indicated 
there | may be an overlapping of 
| claims” (AF 85). 
In the “Summary of Additional 
- Costs Associated With Conditions 
Differing Materially From Those 
Indicated In The Contract In The 
“ae Vicinity of DH-116,” which accom- 
- panied a letter dated Feb. 6, 1974 
(AF 112), the contractor submitted 
a claim for this item in the amount 
of $623,748. The same figure is 
shown in the summary of additional 
costs which accompanied the con- 
tractor’s letter of J uly 22,1974 (AF 


115), in which the sees costs to 


. excavate and support Claim Reach 
I in excess of the direct costs re- 
quired to excavate and support the 
Reference Reach is shown “in the 
ammount of $260,828. The comparable 
figure for the difference between the 
59 “bh. No data was presented in the Contract 
- Documents to show that the perched water in- 


dications were any more than minor phenom- 
ena having little significance ‘for tunnel exea- 


. vation. The 1969 and 1970 water level read- 


ings in DH-116 were obviously related to 
strata above the tunnel and not to strata at 
- the tunnel level.’ (A¥ 73, p. 7.) 
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aie a costs for Claim Reach Il said 


those for the Reference Reach is 
shown in the amount of $53,742.° - 


In the Findings of Fact and De- _ 


cision dated Dec. 31, 1974, the con- 
tracting officer denied the DH 116 
claim,* stating in part: a : 
[T]he eontractor does Ot: contend that 
more shale and/or siltstone was encoun- 


tered than was anticipated. He does con- 
tend that the shale and siltstone which 


"were encountered contained more water | 
than was indicated by the log of drill hole 


116, and -he further contends that this. 
situation was the result of the drill hole ; 
allowing water to drain down from a. 
perched water table located above eleva- 
tion. 6016 * * *. | . 
ok x i re ae a 


16.. Accordingly, it is my decision that 


the conditions which the contractor en- 


countered in constructing the tunnel be- » 
tween stations 856-+63 and 8544.06 
(claim reach I). and between | ‘station ; 


848+48 and 8454-85 (claim reach Ii) did 


not constitute subsurface or latent physi- | 
cal conditions at the site. differing ma- 
terially from those indicated in the 
contract. 3 


(AF 10, pp. 4,6). 


Invert Heawe and Removal of | 
Water From Tunnel 


Meanwhile, nibiend had ou | 
oped: with respect to. the invert. By t 


60 Claim Reach I is between Stations 856463 | 


“and 854+ 06. Claim Reach IT is between Sta- 


tions 848+48 and 845+80. The Reference © 
Reach used as the basis for determining addi-- 
tional costs with respect to both claim reaches 


involves the section of Tunnel No, 3 between 


Stations 854+06 and 851+49 (AF 10, p. 3). . 
-@ The Government Posthearing Brief (here- 
after GPB) states at page 2: 

“TF Jor reasons undisclosed to the Govern: 
ment, the contractor has abandoned his claim | 
relating to Drill Hole 116 as a separate claim. 
The alleged additional costs associated with 
the Drill Hole 116 claim, however, have ap- — 
parently been incorporated in the claim as it 
was presented to the Board at the hearing.” 


ae es, . -FLUOR UTAH, 


January 15, 1981 


7 Jt sated oa 31, 1973 (AF 58), 


the contractor noted that the invert 
concrete was virtually complete 
after which it states: “We are con- 
cerned that this movement of rock 
continues even after concrete invert 
placement. as is evidenced by some 
3 apparent concrete invert heaving in 
the area between stations 823+50 


and 814-450.” On Feb. 15, 1973, the 


contractor advised the Bureau that 
“similar: invert deterioration has 
now progressed at least as far.as sta- 


_ tion 8344-60” (AF 62). In a letter 


dated Feb. 28, 1973 (AF 64), the 
contractor notified the BOR that 
surveys completed that date had re- 


vealed vertical displacement as 


great as 16 inches at Station 834+ 
65. In the same letter it observed 


_ that the heaving problems exists 
a sporadically and In varying degrees . 


| between Stations er and 844.+ 
- "00: 7 

| Followitg an ‘eeehange of corre- 
spondence pertaining to the heaving 
- invert and the collection and re- 


moval of drainage and construction: 


water from the tunnel by means 
other than free flow in the tunnel in- 
vert (AF 65 and 66), the Bureau 


_ wrote the contractor on. Mar. 15, 


1973 (AF 68), to say (i). that a 
| study of the conditions present had 
- shown it would be necessary to re- 


move invert concrete from approxi- 


mately Stations 812+ 50 to 824-+00 
and from Stations 833++00 to 844+ 
50, and (ii) that a meeting would be 

held in the near future to discuss 


_ construction procedures and to ne- — 


gotiate payment for the work. 
In a letter to the BOR dated Mar. 


97, 1973 (AF 72), the ssateacne 7 
stated that its studies had: caused it 
to conclude that the work required 


to. remedy the concrete invert 
heave would “because of its. neces-- 


‘sary sequential nature as well as its _ : 


magnitude,” constitute a change | 
order of such broad consequence so_ 


as to change the manner of perform- 


ance for the whole of the remaining 
work on this project. The Bureau : 
disagreed with this assessment in | 


a letter dated Apr. 27, 1973 (AF. = 


75), in which it states that the orig- 


inal prices are applicable to almost — 


all of the remaining work. This view 
of the matter was disputed by the 
contractor (AF 78). The disputed 
questions were partially resolved by 
the contractor’s. qualified accept-— 
ance * of Order. For Changes No. — 
1 (Part.1 of a 2-Part Order) dated 
Aug. 16, 1973.°° Amendment No. 1-to 
Part. I of Order For Changes No. | 
1 dated Apr. 1, 1974, provided for a 

net. increase in the sum due under 


the contract for performing the _ 
changed work in the amount of | 


$613,518 (AF 8). Part 2 of the Or- 


der For. Changes No. 1 dated July : 


18, 1974, provided for a, net adjust-— 


" 2 By letter dated Sit. 27, 1978 (aR 100) 


the contractor returned executed copies of the 


change order but noted that it had been: ac- 


cepted subject to the conditions stated.one of — | 


which was that “[t]he work covered by this 
Order is not unrelated to our claims submitted 
by our letter to the Project Construction En- 
gineer dated May 18, 1973.” — 

In letter dated Oct. .16, 1973 (AF 108), the 
BOR. stated that the change made in the ac- 


ceptance of Order For-Changes No. 1 was. noted — . 


as being in dispute. 
«3 Under the terms of the Change Order ‘ie 


contractor was “directed to.remove the con- _ 
' erete invert between Stations 812442 and 


824400 and between Stations 833+00 and- 
844-+46 of Tunnel No. 8” (AF 4, p. 1). 
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ment in the sum due under a con- 
tract for increased costs of per- | 


forming original contract work in 


the amount of $235,071, noting that. 


_ the total adjustment for Order For 


Changes No. 1 represents an in- 


crease of $848, 589 (AF 9).- 


Olaim for Overencavation of the. 
Main Canal Downstream of 7 ‘unmet ) 


3A Portal. 


A sees fie for the costs | in- 


curred at the outlet portal of Tun- 


nel No. 8A for the 2 feet of over- 


excavation required for shale was 
submitted to the BOR by the con- 


tractor’s letter of. Aug. 17,1973 
(AF 94). In its letter of Aug. 28, 
1973, the Bureau took the position 
that the work in question had been 
performed in accordance ‘with the 
specifications and ‘that: no change 


was involved (AF 95). The parties | 


continued to maintain their oppos- 
ing positions in the ensuing corre- 
spondence (AF 111, 112, and 118). 
_ As shown in the summary of costs 
attached to: the contractor’s letter 
dated July 22, 1974 (AF 115), the 
claim as submitted was in the 


amount of $73,303. Giving effect to- 


the $26,370 paid tothe contractor at: 
unit prices under schedule items 54 
and 55, the net claim was in the 
amount of $46,933. The claim in that 
amount was denied by the contract- 
ing officer in the decision from 
which the instant appeal was taken 
(AF 10). At the request of the ap- 


pellant the portion of the appeal 
represented by this claim item was 


dismissed: with -prejudice by order 
dated Oct. 3, 197 5. 
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Claim For In Satu Rock Failures 7 
in Tunnels 3 and 3A oe o 


By! letter dated Jan. 31, 1973 (AF 
58), the contractor submitted . a 


claim for a. differing site condition 
for rock failures in Tunnel Nos. 3 
and 8A attributed to the relief of in 
situ stresses * as manifested in ex- 


cessive: rock displacement in the 
arch, sidewall and invert sections.© | 


According to the letter an initial 


survey had indicated that the con- — 
tractor would encounter. extensive 


‘tights in the arch and sidewalls dur- 
ing placement of the tunnel lining. 


The letter advised the BOR of the 
contractor’s. intention to embark. 


upon an extensive program to chart 


these displacements in Tunnel Nos. 
38 and 3A and invited the Bureau’s 


participation in the undertaking. 


In a letter dated Feb. 2, 1973 (AF 
60), the contractor advised the BOR 


(i) that it would have a survey crew 


working in Tunnel No. 3 on Satur- 
day, Feb. 3, 1973, with a view to 


confirming elevations of the existing 


moled arch through various reaches — 
of the tunnel} and also the extent of 
the rib squeeze or heave at’ various 
reaches; (11) that a representative 


6 “Our study of the contract documents, in- 
cluding information on the geology of the 
site and the required initial tunnel support 
system did not indicate that rock displace- . 
ments of the magnitude encountered as a re- 
sult of stress relief could be anticipated”’. (AF 
58, contractor’s letter. (1-31-73), p. 2). 

68 *We believe evidence of a supporting 
nature. is typified at stations 858-+00. -to. 


-854-+00; 824400 to 811400; 777+40 and : 
741+50. We are concerned that this move- . - 
-Mment. of rock continues even after ‘concrete 


invert placement as is evidenced by some | 
apparent: concrete invert heaving in the area 


- between Stations 823-+ 50" and 814+ 50.” (n. 


64, , oupra). 
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of A. A. Mathews would be present 
_to confirm and concur with the con- 


tractor’s methods and applications; 


and (iii) that the BOR was invited 
to observe the contractor’s methods 
for correlation with the information 
_ to be:-derived. In a follow-up to its 
Feb. 2 letter and subsequent letters, 
the contractor. wrote on Mar. 22, 
1978, to say that survey measure- 


ments had revealed displacement up © 


to 6 inches or more in simultaneous 
occurrences on both sides of the tun- 
nel ®* and that such displacements 


are generally of a continuous nature 


(AF 71). 


By letter dated May 18, 1973 


(AF 77), the contractor transmitted 
its claim for in‘situ rock stresses in 


the amount of $2,701,300. The. 


claimed amount included an -esti- 


mate of the costs attributable to the 
removal and replacement of dam-— 


aged invert.*’ Included with the 


8 “Our arch concrete placing plant has now 


reached Tunnel Station 777+-50.. While. we 


have encountered some tight areas of tunnel 
during. the past two weeks of arch placement, 
there has been a noticeable increase in~the 
scope of this problem since passing Station 
770+40." (AF 71, 


pears to have been 3/22/78). 

or Tt is clear that the changed. conditions 
of concrete invert heave between Station 
812150 and 844150 * * * is an integral 
‘part of this claim of differing site conditions. 


We therefore have included in our cost assess- - 
ment an estimate of the costs attributable to 


the removal and replacement of this damaged 
invert.” (AF 77, letter transmitting claim, 
D. 2). 

- The claimed amount: of $2,701, 300 in¢ludes 
an estimated cost to repair invert heave in 
the-amount of $526,700 (AF 77, Summary ‘of 
Additional Costs, Part IV). 


Amendment No. 1 to Part 1. of. Order For 


Changes No. 1 dated Apr. 1, 1974, Provides in 
especially . pertinent. part: - 
ae “AS (an adjustment for the anereseee 


date shown: on letter, . 
3/22/72, is incorrect, the intended date ap- - 


claim letter were: (1) ai “In Situ 
Rock Stress Cost Evaluation, ” (ii) 


“Navajo 8 and 8A Progress Tabula- 


tion,” (ili) “Summary of Addition-. 
al Costs,” and (iv). “Construction 
Report No. 1856.” As was true with 
respect to the DH: 116 claim, the con- 


tractor predicates its eins on dif- 
ferences between the conditions en- 
countered in what it terms “Claim — 
Reaches” and “Reference Reaches” 


and the relationship. between such 
reaches to the costs claimed. The fol- 
lowing is excerpted from the In Situ 


~ Rock Stress Cost Evaluation: 


A, TUN N EL. BXCAVATION 
ae a ne * 


Claim Reach Tunnet No, 3 


On July 1, 1971, at Sta 859-+-72 incom- 
petent rock was encountered. Rock condi- 
tions continued to be. materially worse 
than indicated until May 80, 1972 at si 
761+-90.. 


From Sta 761-1-90 until completion of 


Tunnel 8, rock conditions were as antic- 


ipated, although the Contractor’s progress © 
was delayed repairing equipment damage 
caused by the earlier encountered adverse 
rock conditions until approximately Sta 


752+41. The 10,731 ft. section of tunnel, 


from Sta 859-+-72. to 752-441, comprises: 
the Claim Reach, It was excavated in 241 
working days, an average of 4414 ft. per 
day. - Mt nag 


Reference Reach 


The 8,057 ft. section from the end of the 


Claim Reach to hole-through © comprises : 


_ the Reference Reach. This was excavated 


_ costs ineurred to remove and replace the con- 


crete invert between Stations 812+42 and 
§24-+4-00 and Stations 833+-00 and 844446 of 

Tunnel: No. 8, in. accordance with Item 2 of 
Part 1 of Order. for Changes No. 1, the 
amount due under the. contract will be in- 


. creased by the lump sum Lehi 838.” se 


8, PO). 
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in 161% working days, an average of 185 
ft. per day. a 


Claim Reach Tunnel No. 8A 


- Ground conditions, at variance to those 
indicated by the contract were encoun- 
tered in Tunnel 3A. The startup section 
of this tunnel comprised 2386 ft. to Sta 
987 +68, From this Station to hole- 
through comprises the Claim Reach. This 
8,058 ft. was excavated in 29 working 
| aays, a Eee of 105 ft. per day. 
“i a ne "ois at 


B. INVERT CONCRETE . 


Major delays durine the Wiaeite of the 
invert concrete were caused by the rock 
in the invert of the tunnel rising and 
. encroaching inside ‘A’ line. This rock had 
to be. removed by spading, ripping and 

blasting. Additional delay was caused by 


failure of the rock footings at the invert 


brackets. 


at 


qe 3 i i 


Claim Reach 


The work in the Claim Reach starts on ~ 
December. 11; 1972 at Sta 769-+-35, the. - 


_ first day of removal of stress induced in- 
vert encroachment, and continued 8,593 
ft. through Sta 8554-28 on January 12, 


1973, the last day of removal of invert . 


‘encroachment. 


us “Reference Reach Rate of. Progress. 


. “The. 185 ft. per day advance. achieved. in : 
the competent rock of the Reference Reach 


was clearly demonstrated to be a mrasenable 
base figure. 


“Shortly after initial crew training and .. 


immediately prior to encountering adverse 
ground conditions, the Contractor achieved a 


sustained driving rate of 160 ft. per day. After - 
- passing through the area of incompetent 


ground he-was able to achieve an average of 
194 ft. per day during the final eleven days of 
operation in Tunnel No. 8; compile an average 
of 218 ft. of advance in the last calendar 
week of operation in this tunnel and reach a 
peak advance of 260 ft. in a one Frentysour 
hour period of this week. 

- “To further substantiate his claim that this 


1&5 ft. figure is not only reasonable but con-. 


' servative, the Contractor notes that: 
x : me - & a ¥ 

“2. .The excavation equipment had _ sus- 
tained extensive damage from rockfalls in the 
Claim Reach and, therefore, did not operate 
at full capacity in the Reference Reach.” (AF 
77, In Situ Rock Stress Cost Evaluation, pp. 
D220 


~ evaluation.[™] 
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Reference Reach 


January 15, and 16, 1973, were the only 
days of full operation, after the startup 


period, without invert encroachment. 


These two days then must be con-- 
sidered the Reference Reach. While its 
overall length is relatively short, and the 
distance to the batch plant considerably 
less than average, the Contractors rece- 


-ords, as summarized below,["] show that: | 


haulage and equipment. delays. were 
actually higher in this reach than in the 
remaining invert work, thereby estab- 
lishing the validity of this length ae 
tunnel as the Reference Reach. 

‘It will be noted that the Claim Reach . 


‘includes one day in which 848 ft. of in- 


vert was placed even though there was” 
some delay in removing tights. This 
clearly demonstrates that the 676 ft. per 
day of progress for the Reference Reach 
provides a conservative basis for cost 


% . 


% * * ok 
eis _ “Claim Reach Reference Reach — 
Date to Date-._. 12-11-72 1-15-78 
1-12-78 1-16-73 
Station to  Sta- - : 7 
HIGW cde 769+-35 — 8554-28 
(855+ 28 868+ 80 
Meet. sce 8, 593 “1,352 | 
Working Days___. - 23 i 4 2 
- Feet. per Day_._- BTA «#676 
Percentages 3 
Placing Concrete__ 23 - 37 
Delays: i 3 
Cleanup — and 
Tights  -- 30 | 8 
Haulage and 
Mise ~-_-- 21 =-¢ ae Ar fa 
Repairs ~___- 24 «26 
Shift _— = 
Change ___ Ae oe 2 
Totals _- ~ {00 © 100 


“The duration of the delay to the invert 
concrete was ten: working days, as can be 
seen on line 10 of the Progress. Tabulation” 
(AF 77, 0.68, supra, p. 3). 

‘The anticipated delay for replacing, the 
invert is 78 working days * * *. 

“Strikes in the Fall of 1971 and the Spine 
of 1973 would not have occurred if changed - 
conditions had not been encountered. Conse- 
quently, the 24 working days lost as a result — 
of these strikes is included in this evaluation.” 
(AF 77, n.68, supra, p. 4). 


mo BOR ‘UTAH, INC. 
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C, ARCH CONCRETE 


moval of stress induced encroachment of 
the tunnel ribs and arch, by placing of 
additional concrete in.. fallout. - voids 


caused by the high in situ rock stress, 


7 and by replacing heaved invert concrete. 


‘Lines 12 through 19 of the. Progress _ 


‘Tabulation show actual and projected 


details of this operation. These figures 


will be revised upon. completion of arch 
conereting. 


(AF 77, In Situ Rock Giisss bas 


Evaluation, pp: 1-4). 


The - technical bas ie the In a 


McCreight under date of Aug. 31, 1970, Mr 
J. Jd. Hayes (the company geologist who had a 


-- actively participated in the pre-bid- site in- 
in. Construction Report. No. 1856 


‘Situ Rock Stress Claim i is set forth 


~ dated May, 1978, and transmitted to 
the BOR by the contractor’s, letter 


of May 18, 1973 (AF 77). The com- 
. prehensive report. of 70 pages, two 
appendices, some 35 figures and 

three large drawings was forwarded 


_ to the contractor by letter dated 
May 8, 1978, from Dr. Ronald E. 


_. Heuer of A. A. Mathews, Inc. (AF 
. Ay. Much of the material in the re- _ 
- port. covers ground already dis- 
qussed in earlier reports of A: A. , 
Mathews, Inc.,. pertaining to the | 
differing . site conditions claims 


(AX 20; AX 5 and AF 36). 


‘Emphasis j is placed upon (i) fail- : 
ures observed at Navajo Tunnel No. - 


3 generally representing. shear. fail- 
ures in overstressed rock adj acent to 


~ the tunnel perimeter (p. 51); (ii) 


the strength and water sensitivity of 


_siltstone/shale materials reported 
‘in. the Construction And Foun- 


dation Materials Data Report 


(GX U) made available to bidders 


not being representative of the more 


troublesome siltstone/shale mate- 


_. 337-555 O- 81-5: QL3 


- eration: 
water may occur on top of certain impermeable | 
Shale beds. However, no permanent flows are 
-expected. The shale (siltstone) is very water — 


a. : 


) 5 vials snosuniered in the Cnelea 4.645 
- Delays encountered during arch con- 
ereting of Tunnel 3 were caused by re- 


the nature of these materials was 


not known. prior to tunnel excava-. 


tion (p..65); 7 (iii) fracturing in 
the arch and subsequent rock falls’ 


typically developing immediately 


behind the mole cutter head before 
the rockbolt support could be in- 


stalled. (pp. 1, 58); (iv) the fact 
that some of the worst rock fallouts 
cannot be explained. as simply a re- . 
action to me Pe of — wa- 


7lIn a wnempraadua “written to J. RB 7 


spection of the area. involving Tunnel Nos. 3 
and 8A). states under the caption “Mole Op- 
{MJinor amounts of perched ground 


reactive, so all possible precautions must be — 

taken to maintain a dry operation” (AF 110, 

Attachment, p. 8). 3 
“The same. “language is contained in _ Mr. 


- Hayes’ handwritten report (AX 13 p. 4)... 


%In an article entitled ‘Mole ‘Versus Con- : 


ventional : A Comparison of Two Tunnel Driv- - 
‘ing Techniques,” Mr. 
TO,» U.S. Bureau’ of Reclamation, — 
comparison between Tunnel No. 1 (a mole 
. driven tunnel) and ‘Tunnel No. 2° (a conven- 
_ tionally driven tunnel), both of which tunnels 


Newcomb B. ‘Bennett © 
makes @ 


were also part of the Navajo Indian Irrigation 


' Project but which were completed prior to 


Tunnel Nos. 3: and 8A. In the course. ie the 
article Mr. Bennett states : 

“—TW]hen a shale in a tunnel starts lying. 
on a 1:1 %-slope, the overlying rock will no 
longer be stable. When a sandstone is under- 


cut by a rapidly retreating shale, it will fall. 


It is the large sandstone blocks which cause 


damage when they fall, put their palling is | 


generally the fault of the shale, 
“The shales reacted the same in both taut 


nels in that they tried to reach stability. The 
difference appears in the. amount of time it 
takes the shale to begin air slaking. In either» 


tunnel it would generally take 1 to 2 days to 
begin falling, even after its initial exposure. 
However, once exposed, differences occurred. In 
Tynnel.1 the shale would ‘begin. dropping .im- 
mediately after a new reach was exposed. It 
was belleved that this was due ta. the com-:. 


pressive effects of the cutterhead, After the 


mole passed, the shale would almost spring 


into the tunnel and, unless immediately sup 


ported, would continue falling. da (GX A, D. aye 
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ter; 7 (v) the superiority of rock- 
bolts over other indicated means of 
support including full steel ribs; * 
and (vi) the reference in Paragraph 
50 of the specifications to Govern- 
ment testing indicating that “many 
of the. sandstones, shales, and ‘silt- 
stones to be excavated will deterio- 
rate or disintegrate rapidly when 
exposed to air or water or when 
stress relieved or a combination of 


the three” refers only to surficial 


phenomena. 


_ With respect to Item v1 i above, the 
report states : 


[T]he problems being considered in ‘this in 
report resulted from overstressing of the - 


intact rock material about the tunnel 


excavation due to concentration of in- 


73 “CG yround behavior observed in ihe tun- 
nel indicates that water in. contact with the 
stiltstone/shale surface causes the surface to 


swell and. disintegrate. Such water. does not. 


cause the formation of fractures penetrating 


deep into the rock. Rapid and severe failure 


such as illustrated by Figs. 18 and 19 can be 


explained, however, by the formation first of: 


eracks in the rock due to overstressing and 
. resultant rock fracturing. Such cracks provide 
free water with access to deep within. the silt- 
' stone/shale material. 


swelling of material along the crack surfaces, 
leading to the severe and rapid. failures which 
occurred.” (AF 77, p. 57),. heey 

% “Full circle steel ribs of adequate size 
could probably have supported the tunnel; al- 
though, as shown in A..A, Mathews, Inc. Re- 
port 1743-3, submitted to: the Owner by the 
Contractor by letter No. 243 of December 27, 
~1971,.the W5 x 18.5 or M5 x 18. 9 ribs required 
by the Contract would not provide as much 


support capacity as the reinforced ground arch 


provided by the rock bolt support system ac- 
tually used. ‘Steel ribs could not have been in- 
stalled early enough to prevent. fracturing and 
fallout in the. arch and would have . experi- 
enced the same (or worse) delays ‘@S were ex- 
perienced with rock bolts. Steel ribs and wood 
blocking are a passive support which do not 
‘actively strengthen and restrain the rock, and 
as such would allow more fracture deévelop- 
‘ment and rock failure than the pretensioned 
rock belt system used by the Contractor. Thus, 
the use of steel rib supports would have re- 
sulted in a poorer quality of the rock mass 
about the tunnel.” (AF 77, p. 64). 


! ul. The presence of free 
_water in such cracks can cause softening and 
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situ rock stresses about the excava- 
tion * * *, This overstressing caused 


fractures to form in- the intact rock 
about. the tunnel. Such overstressed rock 


in the upper part of the excavation 
typically fractured and fell into the tun- 


nel before support could be. installed. In 


the lower portion of the excavation, the 
overstressed, fractured rock moved into 
the tunnel. over a period-of time follow- 
ing excavation. These large scale failures 


of overstressed rock are not simple sur- 
ficial 
and loosening in the presence of air or 
water. Much of this failure occurred in 


deterioration, ["] disintegration — 


portions: of the tunnel in which water 
was not present. The nature of these 
failures indicates they are of a mechani- 
cal and stress-induced - origin, and are 


- not simple air slaking or water slaking 


phenomena causing surface deteriora- 
tion, disintegration, and loosening. 

. The phrase “deterioration of disinte- 
gration when stress relieved” ["*] applied 


8 The report had previously stated: “[T]he 


. degree of failure of the tunnel perimeter. de- 


pends upon the relative magnitude of the in 


‘situ pressure ‘and the ground strength, and 
‘upon the support. system installed” (AF 77, 


D- 49). 
An earlier draft of the report: (3-5-7 3) had 
stated: “[T]he degree of deterioration of the 


_ tunnel perimeter depends upon the relative 


magnitude of thé in’ situ. pressure: and the 
ground strength, and upon ‘the support system 
installed” (GX P, p. 49). 

%In a letter: dated Apr. 6, 1978, addressed 


to Mr. Sperry then with A. A. Mathews, Inc., 
“Subj. : 


Stress Relief Planning for Navajo No. 
3,” Mr. R. Hungett, Vice President—Construc- 
tion, Fluor Utah, Inc., offers his comments 


_ upon an earlier draft of what later became 


Construction Report No. 1856. .In especially 
pertinent part the letter states : 

. “TT The: -words ‘stress relieved’ bother me 
in view of what we are trying to accomplish 
but inasmuch as these are quoted from the 


‘specifications I guess there is nothing else we . 


woot gt 


can do. 


| « %® * TI]-d@o not feel that the final sen-— 
'tence on this .page. should be.part of this re- 
port. It will be: difficult enough to present the 
.Mathews report as an independent consultant’s 


report without it’s [sic] stating an opinion 


about the contractor’s entitlement to addi- 
tional cost. All matters such as this 1. feel 


should be covered in our claim letter. 


|  -  - 


- “fam bothered continually with the seman- 


ties which we may. be dealing in when We are 
 —Continued 
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to necks ‘About: a. tunnel ee arte im- 


plies a shallow seated or surface spalling © 


of rock, such as extension failure which 


may occur when rock. under stress ‘“ex- | 


pands” in response to. release of the 


stress. The behavior which would be as-_ 


sociated with “deterioration or disinte- 


gration when ‘stress. relieved” would be- 
f spalling or ravelling of small. pieces. SOie 4.33 


— rock ‘from the excavated surface. The 
‘term’ 
does not imply large Scale shear frac- 
- tures which have opened several inches 
wide, into. which: an arm can. be thrust 
up to the elbow; shearing displacements 
_ of several inches on continuous fractures 


extending tens of feet along the tunnel ; | 


slabs six to eight inches thick and 
- several feet in lateral dimension forming 
in intact rock and falling from the crown 
within a few feet behind the mole cutter- 


head; or slabs of. hard. rock moving © 


several inches into the excavation below 
springline. 


z (AF TT, Pp. 61 62). 


After referring to other vicinal 


from Paragraph 50 of the specifica-. 


tions dealing with the contractor’ S 


obligation. to Pees a clean, un- 


- disturbed surface for placement of 
the lining and the fact that he 
| might accomplish this by “apply- 


ing protective | coatings * ee ens 
stalling subinvert tunnel protection 


re ak 


: by dewatering * * *° ‘or by re- 
moving any penn or distin- 
| tegrated material back to clean, un- 
~ disturbed. surfaces,” - the report 
continues: | au | a 
These statements are “further repre- 


~ gentation. that. the deterioration and dis- 
integration referred to in the Contract 


Specifications | was anticipated to. be a 


beading: heavily on the fact that ee ‘aeterio- 4 
rate and/or disintegrate’ are in ‘fact different - 
from what 'we.see as displaced material i in the 


tunnel.” (GX B, pp. I, 2. yo 


concrete are — sta 
-amounts-of deteriorated or disintegrated 
material is expected. This is a repre- 


“disintegration — or deterioration” - 


om 


surface phoriomenon: Tt: is stated that 
unless protective coating or subinvert 
installed, substantial 


Sentation that.the nature of the process 


forming the deteriorated and distinte- 
grated material would be such that the | 


process could be prevented by installa- 
tion of ‘protective coatings or subinvert 


concrete. The massive failures of the in- — 
_tact rock in’ response to overstressing 


such ag. actually occurred,: would not: be 
prevented by such simple. measures. 


(AF 77, p. 62). 


According to the May 197 3 report 
(AF 77)" the major impact of the 
rock failures experienced i in Tunnel 
No, 3 in increasing the contractor’ S 


~ costs was the fact that rock failures : 
occurred in the crown directly over 


the mole. concurrent with -the ad- 


vance of the mole, and before the | 


rockbolts ‘could be installed, inter- 
fering with rockbolt installation and 

heading advance. (pp.. 69, 70). 
Stressed in the report were the fol- 


lowing factors: (i) fracturing and 
subsequent fallout in the walls oc- 
- curred ahead of the mole. gripper 


plates at times, requiring the use of | 


cribbing behind the plates to pro- — ; 
“vide bearing for the. gripper plates. 
and thus the reaction needed for the — 


mole advance. (p. 60); 7 (ii) thes 
major support problems and disrup- 7 


tion of tunnel advance which devel- 
oped. during « construction: could not — 


oH, Included among. the items of information 
on which the report was based were (i). the 
contractor’ s logs of. geology and rock support 
along the tunnels, ‘and (ii) | contractor's shift 
reports | and weekly. Teports (AF 77, p. 2). 
9 Problems with the gripper plates is men- 
tioned elsewhere in the report. (AF 7%, pp. 35, 
38 and 53). 
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have been predicted prior to bid- 


ding; *® (iii) included in the repre- - 


sentations and inferences. which 


could reasonably be drawn from the ~ 
contract documents and related in- 
formation were the Bureau’s expec- 


tation that approximately 80 per- 
cent of the tunnels would require 
some type of support. other than 


rockbolts ; ®° (iv) the deterioration. 
and. the distintegration to be ex-— 
pected would be mainly of a surficial 


nature; ®! and -(v) all four of the low 
bidders : contemplated using rock- 
bolts as the support for the tunnel. 


With respect to item v, supra, the | 


report states at page 66: _ 
{Nlone of the support prices listed by 


the cost of installing a support system 


such as steel ribs, shotcrete, or the Bern- 


old system. Nor are the excavation unit 
prices submitted by these contractors 
: high enough to cover this support instal- 
lation, * * * 





78 “TR Jock cea Anion: anaisses ee & prior 
to bidding would not have predicted the sever- 


ity of failures which actually occurred, because | 


the low strength and sensitivity to water of 
- the siltstone/shale materials encountered in 
_ the tunnel were not known prior to bidding. 
In addition, these theoretical analyses would 
not predict the time rate of failure, ie., they 
would not predict how soon and how close to 
the excavation face the failures would occur. ‘is 
(AF 77,-p. 68)... 


of “TT}he Owner’. ee that approxi- : 
mately 12,220 lineal feet of the 15,249. ft. 


length of Tunnel No.. 3_ and approximately 
2,680 lineal feet Me the 3,912 ft.. length of 
‘funnel No. 8A, , approximately 80% of 
the tunnels, coal: ne some type of sup- 
port other than rock bolts.” (AF 77, p. 24). 

-&“[T]his deterioration, disintegration, and 


_ loosening was expected to be mainly a surficial 
_ process, such as softening due to absorption — 


of water, and could be prevented by such 
means as applying a surficial protective coat- 
ing such as non-structural shotcrete, by install- 


ing a concrete subinvert to ‘protect. the invert | 


from. water. and construction traffic, or by 
draining the tunnel’ by collecting seepage in 
sumps and pumping” it from the tunnel in 
pipes. yy (AF TT: p.. 26) aa: 
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_* * * [O]f the twelve bids submitted, 
the four low bidders, representing some 
of the most ‘experienced tunnel contrac- ; 
tors in the country, did not anticipate the 
rock behavior which was actually en- 


- countered. These contractors anticipated, - 
-as did Fluor Utah, Inc., that the full tun-_ 


nel length could be pape with rock 
bolts. [°7] 

_Experience in the tunnel is. said: 
to have indicated that none of the 
support systems contemplated. by ~ 
the contract plans and specifica- 
tions would have adequately solved 
the problem which resulted from 
overstressing of the rock. After 


noting that none of the supports — 
could have been installed earlier or 
faster than were the rockbolts actu- 
_ally used, the report concludes that 


the four low bidders is adequate to cover _ 


each would have been subject to the 
same or more extensive delays re- 


sulting from large scale failures 
forming before the supports could 


he installed. This was said to be so 


irrespective of whether the support 
system chosen was shotcrete, the 


Bernold system,®* half circle steel 
ribs * or full circle steel ribs.®* 


- 8 See n:10, supra. 


838 “Tiven with accelerators, ‘shoterete Te- . 


| quires some time to attain strength. The Speci- . 


fications require that shoterete be placed with- 


in 10 ft. of.the mole dust shield or support 


shield. However, fractures were forming in the 
rock about the tunnel before the shotcrete 


could have been applied. Furthermore, | ex- 


perience in the tunnel showed that adequate 
shotcrete bond to the siltstone/shale materials _ 
could not be developed, particularly in the | 
presence of free groundwater. Therefore, if 
used alone, neither shotcrete nor the Bernold 


_ system would have provided adequate support 
“for a circular excavation’ unless they were 


placed over the full 360° of the tunnel perim- 


- eter, thus forming a closed structural ring. 


The Specifications, however, restrict the shot- 

crete and Bernold system supports to the upper 

290° of the tunnel perimeter.” (AF 77, p. 63). 
84“Half circle steel ribs anchored with short 


pins at springline would not have provided 
adequate tunnel support: In ‘the ¢ areas of most 


ie _ - FLUOR UTAH, INC. a 4 69° 
ae : January 15, 1981 | | 


{Codearnine the adequacy. of the 
rockbolt system actually employ- 
ed.®¢ the report states: | 
[Very little serious progressive failure 


after. excavation has occurred i in the arch 
where resin auchored rock bolts were in- 


stalled. ‘Only-in one short section near 


Sta 811-++50, in an’ area-of water seepage, 
were. steel ribs. installed at some. time 
after excavation to supplement the origi- 
nal rock bolt | system. The satisfactory 
behavior of the rock bolted arch indicates 


that progressive failure of the walls and ; 


invert could have been prevented by more 
extensive bolting of the walls, if such 
bolts had been. approved by the Owner. 
ae [T]he Owner refused to pay for 
rock bolts placed below tunnel springline. 


_ As a result, few bolts were placed below ~ 
and significant progressive 


‘springline, 
failure and inward movement of the side- 
walls and invert: occurred following ex- 
eavation. 


= (AF 77, pp. 64, 65). 


~~ Apropos the siltstone/shale ma- 


terials encountered, the report 
states that where such material was 
encountered i in the presence of free 
water, rock failures were particu- 
larly severe. It goes on to note, how- 
ever, that failures which developed 
in these materials were not entirely 


severe rock failures, fallouts several feet deep 
occurred at the springline Half circle. steel 
tibs in such cases either could not be supported 


initially, or would have collapsed after instal- . 


_ lation.” (AF 77, pp. 68, 64). 
-8 See n. 74; supra, for a discussion. of tie 
use of full steel ribs as support. 


8 *The Contract. Specifications represent 


‘that where rock bolt-support of the tunnel was - 


appropriate, adequate bolt. anchorage would 
- be attainable with either mechanical expan- 
sion anchors,or slot and- wedge anchors. Rock 
‘bolt. pull tests and experience in the tunnel 
hare shown that adequate anchorage could 
not be. developed with such anchors, although 


rock bolts did provide adequate. support. Ade-. 
~ quate rock bolt anchorage was attained with. 


resin anchors, an anchor not provided in the 
Spee sea Hens. " Eek 77, D. 65). 


due to the presence of water, as was. 
shown. by the fact that. failures. 


developed where | shale - and silt- a 


stone were encountered in. dry con- 


ditions. Cited as examples of such 
_ eases are the. materials encountered 


at. Stations 860 to 857 and at Sta- 
tions 834 to 820, as illustrated. in 


cade 6 and 20. cae Oe, pp. 56, 


BT). 87 | | | 
A failure in ee crown occurring 8 
in the first 440 feet of moling in 


Tunnel No. 3 involved a fallout as 


much as 5 to 7 feet wide, breaking 
up to a thin shale seam some 2 feet 


above the crown, and tapering off — 


to nothing by approximately Sta- 


tion 869+50. On July 1, 1971, a ~ 


thick shale lens was encountered In 
the north (left) wall.of the tunnel. 
On J uly 2, fallout began to develop 
im the crown as the sandstone broke 
to a siltstone or shale layer about 2 
feet. above the excavated crown. By 
approximately Station 857+20, at 


the beginning of the day on Friday, | 
July 9, the overlying siltstone/shale _ 
_ dipped down into the tunnel. By the 


end of that day (at Station 856+ es, 
75), the siltstene/shale formed the ~ 


entire tunnel face except for the — 


81 Immediately thereafter the report states: 
“Major failures and -failout in the arch 
occurred throughout the interval:.from Sta 
812 to 854 (Fig. 211), all in dry siltstone ex- 
cept from Sta. 846 to 849. Furthermore, sur- 
yeys. by. the Contractor, the USBR, and by. 
Brewer show that inward movements of the 
lower sidewalls. and invert. occurred in. dry — 
siltstone and shale materials after excavation, - 
and necessitated subsequent remining to en- 
large the excavation and provide the required 
thickness of final concrete lining. These move- 
ments can not be explained as a reaction. to 
water, but must. be considered as caused by 
rock failure and subsequent movements due 
to overstressing " (AF 77,p.57). 


lower few feet in the invert. Be- 


cause of the continued failure of the 
ground at the heading, tunnel ad- 


vance was halted at Station 856+16. 


on July 14, 1971.88 A large rock fall 
(estimated 80 to. 100 cubic. yards 
volume occurred on Friday and 
Saturday, July 23 and 24, 1971, 
pulling out rockbolts anchored to 
the siltstone/shale. The siltstone/ 


shale material forming the arch and 
walls fell out to a height of 8 feet 


over the tunnel, extending to the 


overlying sandstone (AF 77, Pp. 


39-84), 

On November 1, sandstone bear- 
ing free water was encountered in 
the crown’ at Station 848+ 60. 


Water dripped from the sandstone. 


_ Large fallouts from the tunnel walls 
occurred in the siltstone/ shale be- 
low the sandstone. During the night 
of Sunday, November 7, a large 
fallout in the south wall of the tun- 
nel occurred at Stations 855+37 to 


855+60, 770 feet behind the head- 
ing and blocked the rail. Heading 


_ advance was halted for 4 of the next 
6 days while cleaning up and in- 
stalling rockbolts and shotcrete in 
the fallout area. Heading advance 
was resumed on Tuesday, Novem- 
ber 16 and continued to Friday, 


 8& “TR Trom Sta. 856 to Sta. 845, when the 
severe rock failures were first encountered, the 
average rate of advance was only 11 ft. Der 


working day. For 27 days of this time, from — 


July 14 to.August 20, 1971, tunnel advance 
was halted at Sta. 856+16 because of severe 
conditions encountered in the vicinity of drill 
hole DH 116. Excluding this shutdown period, 


i.e., during the time in which heading advance - 


Was being attempted, an average advance rate 
of 15 ft. per working day was achieved from 
Sta. 856 to Sta. 845." (AF 77, pp. 59, 60). 
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ovamber 19, but the progress was 
slow. Progressive failure in the 
walls was severe. Heading advance 
was halted at Station 846+04 on 
Friday, November 19, arid the next 
week was devoted to installing ad- 
ditional rockbolts and shotcrete in 
the walls of the 200-foot length of 
tunnel behind the heading and in 
the vicinity of the November 7 fall- _ 
out. near Station 855+50. Heading 
advance was resumed on Monday, 
November 29. During 19 working 
days from November 1 through 
November 30, the heading advanced — 


| only 285 feet from Station 848+ 68 
to Station 845+ 78 for an average of — 
15.0 feet per working day os 7 q, 


p- 36): .89- 
- The Bureau sur veyed Tunnel Ne 


3 at various times during excava- | 


tion to check on the alignment to 
which the tunnel was being exca- 
vated. In September 1972, prior to 
constructing the tunnel - concrete — 
lining, the contractor had-the firm 
of Lawrence A. Brewer and Asso- 
ciates, Inc., Consulting Engineers 
of Farmington, New Mexico, to in- | 
dependently .check the tunnel. pro- | 

file. The results of these surveys are ~ 
shown on drawings R2093 and 


R2094. Both the BOR and the — 


. 8 After noting that progress had improved 


during the ner several ener the report 
states : 

“TA] narrow shale seam Laeversped at spring- 
line in the vicinity of Sta 782-+00 in late 
March. As the tunnel advanced, this shale 
seam continued and large wedge shaped fail- 
ures and fallout occurred. behind the mole. 
‘These failures extended as much as 5 ft. deep, 
and developed around this narrow shale seam, 
principally in the siltstone and fine sandstone 


below the shale.”’ (AF 7, p. noe 


MM] ee). BLUOR-UTAB, 


ral 


yanuery 15, 1981 


. Brewer surveys ° he dicated that the. 


invert of Tunnel No. 3 was high and 


within the ‘A’ line throughout most 


of a 10,800-foot tunnel length from 


Station 747 te Station. 855. In gen- 
eral, the invert. elevation measured 


by the later Brewer survey Was. 
higher than that measured by the 


earlier BOR SUIVeYS. . 


grade, or whether the high invert 
was a result of ground movements 
which occurred at some time after 


| excavation,” the contractor made 


an. additional survey of Tunnel No. 


8 on Feb. 3 and 8, 1973. This survey | 


was made using a-spider device de- 


veloped by the contractor. (AF 77, 


pp. 42,.48).2?, 
Respecting the. saovenient: of the 
invert, the report states: | 


[T]hroughout most of the length of f Tun- 
nel No. 3 between Sta TAT and Sta 855, the - 


mvert has moved into excavation at some 


a0 “The Brewer survey: indicated the ‘invent 
was as much as 2 ft. high in the interval be- 
tween Sta 844 and Sta 853 * * *, In other por- 
tions of the tunnel between Sta 747 and Sta. 


855, ‘the. Brewer. survey indicated the tunnel 
; invert was. as. much as 0. 8 ft. above ‘A’ line, © 


with substantial lengths more than 0.5 ft. 
above ‘Ar line. ” (AF 77, pp. 42, 43). . 
: ot “TF yrom approximately . Sta 848-+-50- to 


.. Sta 845450 water from the. vicinity of ex-~ 


: ploratory hole DH 116 was present on the 
tunnel invert during excavation. The siltstone/ 


shale invert in this area heaved . as much. as 


2 ft.” (AP 77, p. 56). 


OT This survey showed that the tunnel 


had been excavated to grade (excavation sur- 


face outside of ‘A’ line), except for a section. 


from Sta 768 ‘to 753, and a few isolated in- 
_ stances where the boring machine apparently 
was 0.1 to 0.2 ft. high for. short distances. 


2 Even ‘in most of these areas excavated high, 
the Brewer survey indicated the invert to be 


higher than the elevation at which ‘it was 
excavated.”’ (AR 77, DB. 43). 


ne following erca vation. Visual inspec- 
tion of the tunnel shows a high degree of 
fracturing in the lower walls throughout 


the tunnel length with high invert, con- 


firming the conclusion drawn from the 


survey data (Figs. 24,25, and -26 are ex- 
_ amples of. such areas). Drawings R2093, 


R2094, and ‘R2095 ["] show the locatious 
where additional material had to be re- 


_ moved from the invert to provide ‘the 
si : ‘specified thickness of concrete lining. The 
To determine whether or niet the - 


| locations of these: “tights” and descrip- : 
tunnel had. been excavated. above 


tions of the. amount ‘of material removed 

and the method of excavation (chipping; 

spading, ete.) are shown, as recorded. by 

hoth the Owner and the. pone Clon: 

(AF 77 , pp. 43, 44). : 
Soft invert was a problem ¢ con- 

fronting the ae in some 


reaches of the tunnel. Soft invert 


was encountered on Apr. 21, 1972, 


causing ‘the mole to sink about. 6 


inches. Manipulation of the mole 
cutterhead for repairs. on April 22, - 
caused the mole to settle further 
and it was 24 inches low when 
advance was resumed on April 24. 


. By steering the mole upward grade 


was attained by the end of the day 
shift on April 25. It was found that 


8, siltstone/shale lens was present, - 
immediately below the invert where 


the mole had been stopped for the 
weekend. Apparently, a bearing 


capacity | failure developed under 


the. mole shoe allowing the mole of 


‘settle. The upper siltstone/shale 


contact climbed. up into the tunnel, 


8 “Drawings R2093, R2094, and 'R2095 also 
show the relative degree of progressive failure — 
which has developed since excavation at differ- 
ent locations along. the tunnels in. February 
1978. Figs. 34 and 35 show cases where pans in 
the arch have buckled after installation, due to 


_ rock movement and failure. ny (AF 77, p. 44). 


72 
and the invert. was in siltstone/ 
shale from approximately Station 
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471 to Station 769. The mole was. 


: maintained on. grade until it began 
to settle again on graveyard shift 


on April 26. It continued to sink | 


— until it reached 84 inches below 
grade on April 29.°* By May 4, the 
quickness of the siltstone/shale be- 


low the invert had begun to de-- 
crease and the mole was steered 


: back up to grade (AF TT, pp. 87, 
88). 

We have previously eto to 
the large drawings (R2093, R2094, 


and R2095) which accompanied ‘the 


May 1973 report (AF 77). Among 
the items shown on the drawings 
are: (i) the locations and depths of 
seven exploratory drill holes along 
the alignment of Tunnel No. 3 and 
of five exploratory drill holes along 
the alignment of Tunnel No, 3A; °° 
(ii) graphs of progress in the fut: 
nel (p. 82); (111) the results of BOR 
and Brewer surveys previously dis- 
cussed ; ( iv) a summary of geologic 
conditions j in the tunnels; * (v) the 
correlation existing between the 
maximum depth of cover and the 
area of major fallout in the arch 
&<TD]uring this time, as the tunnel was 
slowly advanced, the weak siltstone/shale ma- 
terial in the tunnel invert did not provide 
adequate bearing capacity to support the mole 
and allow for corrective steerlng measures. to 
get the mole back up to grade.” (AF se Pp. 
37, 88). 

SMT T The, locations and logs of these drill 
holes were included in-the Contract Documents 
on drawings. 809—D-403, ~317, —318, and 
~328." (AF 77, p. 7). 

8 “Detailed logs of the geologic conditions 
encountered in. the tunnels were made by the 
Contractor. This information is generalized on 


drawings R2098, R2094, and R2095. enclosed 
with this report. a (AF 7%, p. 45). 
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during excavation °” on the one hand — 


and the area of significant: progres- a 


sive failure over a period of 
ar *8'on the other (pp. 52, 54, 

55); (vi) the fact that the rats of | 
tunnel advance varied inversely 
with the number of rockbolts. re- 
quired to be used; and (vii) the © 


influence of peound condition en- 


countered along the tunnel align-. 
ment upon tunnel advance. a 
As toitem (vil), supra, the Epon 


_ States at page 39: 


Ground. conditions encountered along. 
the tunnel alignment are given on draw- 
ings R2098, R2094, and R2095. These 
drawings show the approximate number 


of rock bolty installed in each 50 ft. 


length of tunnel, the average advance 
per month, and the number. of days re- 


o7 “As shown in ieepines R2093, R2094, anal 
R2095, the areas of continuous and most dis- 


_ruptive fracture and fallout in the arch during 


excavation, and of most extensive progressive 
failure after excavation, correlate closely with 


the area of maximum depth (of cover) over . 


the tunnel, and presumed maximum rock 
stresses.” (AF 77, p. 52): : 
8 “As shown on. drawings R2093, R2094, 


- and R2095, observations in Tunnels Nos. 3 and_ 


3A show that areas of significant progressive 
failure over a period of months correlate 


closely with that portion of the tunnel under. 


the highest cover. Conversely, tunnel sections 
under the lower depths of cover ‘generally ex- 
hibited little to no progressive failure follow- i. 
ing excavation, Wet areas in Tunnel No. BA 
under low cover (and presumed low stress) 


exhibited less progressive failure | than did . ~~ 


similar wet areas’ under higher cover (and 
presumed higher stress) in Tunnel No. 8.” (AR 
77, pp. 54, 55). 

89 “T]he graphs on decwies R2093, R2094, ; 
and R2095 show clearly that areas of large — 


and continuous rock failure and fallout about - 


the tunnel required the greatest concentration 
of rock bolts and resulted in the slowest head- 
ing advance. Where no rock failure and- fall- 
out occurred, as in the vicinity of 860 to 865 
or in the upstream 3000 ft. of Tunnel No. 8 
(Sta. 750 to Inlet Portal), rock bolt support | 
was a minimum and progress was very rapid.’ bi 
(AF 77, p. 59). 
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quired to excavate each 500 ft. length 


-. of tunnel. By comparing the description 


of ground conditions | encountered, the 


number of rock bolts installed, the graphs © 

of excavation progress, and the average © 
advance rates, it is possible to see the in- . 

fluence of ground conditions upon tunnel 


advance. ine 


Devel opments F ouebing Me ay 1 , 
1973 Claim Submission 


_. submission (AF 77), the contractor 
~ continued to encounter what it con- 
sidered to be differing site. condi- 


tions. It notified the BOR of its in-- 
_ tention to file claims for reimburse- 
ment and for time extensions for 
these conditions in due course. By 
letter dated June 7 
the contractor ere the Bureau | 
of a rock fall. from the crown. 101 jy) 
Tunnel No. 3A. Six weeks later the 
contractor wrote the BOR about — 


heaving of the arch in several areas 
of Tunnel No. 3 between Stations 
812-450. and 844+ 50. eae | 


100 Th fetoreine to Tunnel No. 3 almost a year 


before in what was described at the hearing as . 

the Sperry/Heuer report, the authors state: 

_ “Most of the mole downtime could have been ~ 
expected from.a prototype piece of equipment © 


- operating in such unexpectedly. adverse con- 


ditions * * *” (AX 4, p. 5438). 
An earlier draft of the report dealing with 
“Most of the 


the same subject had stated : 
mole downtime could be expected of a proto- 
type. piece of equipment” (GX YYY, III-2). 


101 “TOjn Monday, June 4, 1973, Tunnel 34 


experienced a rock fall from the tunnel crown 
within the reinforced section near the outlet 


a portal. We estimate that 40 to 50 cubic yards 


of rock have fallen out pulling out or breaking 
off the rock bolts within the fallout area. A 


major portion of the reinforcing steel already | 


in place was severely damaged. 


“Your representative examined the damaged ~ 


area immediately after the fallout. happened.” 
(AF 82, p. 1). 


(128 “Since Tuesday, July 10, 1978, we have 
_ concentrated on the repair of the area having 


96), 


, 1973 (AF 82), 


‘contractor’s letter of Sept. 


‘By letter dated Sept. 5: 1973 (AF | 
the BOR transmitted to. the 

contractor two copies of Part 1 of | 
Order for Changes No. 1. The con- 


tractor requested, however, thatcer- 


tain additions and deletions **.be _ 
made to the document as submitted. | 


The document was Tevised as re-_ : 
| quested + after which it was resub- 
Following the May 18, 1973 claim 


mitted to the contractor who accept- 


ed it subject: to two stated condi-. 


tions. a | . 
The Bureau vecnonded to an in- 


—quiry concerning the status of the 
contractor’s claims by its letter of © 


Sept. 18, 1973 (AF 99), in which it — 
noted: (i) that it appeared the work 
under the. contract would-be com-.. 
pleted in November of 1973; and 


the greatest displacement. The integrity of the .- 
tunnel arch was deteriorating rapidly and it 
was obvious that the safety of the work was 
in jeopardy. The section of tunnel between Sta- 
tion 819+ and 826 is considered to require 
immediate repair and its repair is being under- 


‘taken prior to the removal of additional ‘tun- 


nel invert concrete asa safety measure. (AR 
88, contractor’s letter (7—-18~73), p. 1). | 
Final placement of the arch and sidewall 


concrete between Stations 812442 and 844+ 


66 was completed on Sept: 21, 1973 (AF 101, 
28, 1973). -. 
163 The contractor requested that the refer- 


ence to placing of tunnel arch and sidewall 


lining betweén Stations 812+ 42 and’ 844446 


of Tunnel No. 3 be deleted (AF 97, contrat- | 


tor’ 3 letter of Sept. 13, 1978). 


-" if Order For Changes No. 1 (Part 1 of > 


Part Order) was revised as requested. The 
letter transmitting the 
states : 

“TT jhe placing of arch and sidewall lining 
between Stations 812+42 and 844+46 of 


Tunnel No. 3 has been deleted from the items 
_ for which payment. is to be made on a cost. 
basis under this order. Payment for the con- 
~erete lining in the arch and sidewalls will be 


made at unit prices under Schedule No. 2 of 
‘Specifications No. DC-6849" (AF ae BOR 
letter (9-13-73), p. 1)). 

_ See n. 62, 63, supra, and accompanying 
text. - 


revised document 
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(ii) that. since a large part of the 
additional costs included 1 in the May 
18,1978, claim were estimated be- 
| cae the work had not yet been per- 
formed, the contractor might wish 
to update its claim and furnish ad- 
ditional data for the Bureau’s con- 


_ sideration. The letter also noted that 


it did not appear that the Bureau 
would be in a position to meet with 
the contractor to discuss the claim 
until early in December: In its letter 
of Oct. 2, 1973 (AF 102), the con- 
- tractor noted that it was in the proc- 
ess of assembling and finalizing the 


claim | material submitted with its 


detter of May 18, 1973, but that it 
was looking forqard to meeting 
with the BOR in early pecans as 
suggested. 


Another Consultant's View of 
; the In Situ Rock Stress Clam 


“Meanwhile, the. contractor had 
engaged the firm of Don U. Deere 
_ and Andrew H. Merritt, Inc., Con- 

-sultants Engineering | Geology & 
Applied Rock Mechanics to visit 


Navajo Tunnel No..82°° and .to 
evaluate ** the contractor’s claim of | 


differing subsurface conditions as 


108 Dr, Don U. Deere visited Tunnel No. 3° on. 


Aug. 16, 1973 in the company of his. colleague, 


Dr.. Andrew 2% Merritt, representatives of the 
contractor and Dr.’ R. HB. Heuer of A. A’ 
Mathews, Ine. (GX Q; letter from Don U. Deere 
and Andrew H. Merritt, Ine. (10-02-73), p.1). 

107 “[Cjonstruction problems were. discussed 
with Mr. ha D. Davenport, Project Manager, 


and a variety | of construction photographs, 
heave ‘measurements, and daily logs. of tunnel. — 


support and. tunnel geology were examined. 
Discussions were also held with Dr. Heuer Te- 
garding his previous: site visits and observa- 
tions, and the A. A. Mathews, Ine., Construc- 
tion Report No: 1856 of May, 1973 entitled 
‘Navajo Tunnels No. 3 and 3A, ‘Tunneling Con- 
ditions.’’”’ (GX Q, 01.106, supra,p.1). 
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set foethy in its letter of May 18, 


1973 (AF (7). The purpose of. the 2 


visit. was to inspect. the cracking, 
slabbing and heaving of the ex- 


posed rock and buckling of some of 


the rock- bolted steel support pans. 
Also noted was the concrete invert 


which had been. cracked by the 


: heaving of the floor. 


In a letter to the contractor dated 


Oct. 2, 1973 (GX Q), the consult- 


ing’ firm states that part of the con- 
struction and support problems 
encountered at Navajo Tunnel No. 
3 were inherent with the use of the 
tunnel boring machine 2° and rock- 


bolt support method because, of the 


weak nature and the horizontal - 
bedding of the sandstone/siltstone, | 


108 “Our assignment was to visit the site, to 
become acquainted with the geological condi- 
tions and the construction problems, to. study 
the Contract Document and. Specifications, and 


to evaluate the Contractor’s claim of differing 


subsurface conditions as set forth in his letter 
of May 18, 1973,-to the Bureau of Reclamation. | 
This would also. entail a study of the above- 
mentioned Matthews’ report as it formed the 
technical basis for the claim. ex Q, 0.106, 
supra, pp. 2,3). i 

109 The report notes that a fielding the 
tunnel boring machine as an acceptable alter- 


native to excavating the tunnel by drilling and i 


blasting, the owner was obviously contemplat- 
ing a potentially faster tunneling method and 
an overall lower cost, as were the pidders who 


eontemplated using that method. ‘Thereafter, 
the report states : 


“The. geology is such that | a. Stunner borike 
machine could be expected: to cut the weak 


rock at the site (low strength sandstone, silt- 


stone, and shale) quite rapidly. The only ques- 
tion would be the other attendant problems of — 


(1) thrust of the jacks against weak shales, 


(2) sinking of the machine in zones of soft 
and wet shale, (3) fallout of roof slabs at the 


heading to overlying shale bedding planes, (4) 


water inflows of perched water from sandstone 


beds resting on ‘more impervious shales with 


the possibility of piping of the occasional un- 
cemented to slightly cemented sandstone zones, 
and (5) difficulties in providing rapid support 
to the weak horizontally bedded rocks.” (GX 
Q, 0.106, supra, p.4). 
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shale sequence. 110 Following this 
observation, the report states: 


2. Over and above these onions the 


Contractor encountered . deep. slabbing, 
very rapid rock shear failure, pr agressive | 


failure, and an inordinate aimount of in- 
vert heave of six inches to over 2 feet. 
; These- were » many degrees greater than 
what. reasonably. could have. been .. ex- 
pected and were, likewise, apparently not 


_ recognized. by the designers who. antici- 


pated only shallow surface disintegration 


and deterioration. due to sir, water and. 
stress relief.[] The failures were caused — 


by _ overstressing—i.e. large ~ in-situ 
stresses.and peaked-up tangential stresses 
i the tunnel walls with respect to the 
strength of the rocks involved, as ex- 
plained in the A.. AY. Mathews, _ Ine. 
report. ["7] | 


110 It would appear, then, that many of the 
problems associated with the shale and mud- 
stone in terms of. fall-out,. slabbing, overbreak, 
jack. thrust,. and some. invert. heaving should 
have’ been anticipated by the Contractor as 


being: inherent in the site conditions and ‘the. 


| tunneling inethod selected. Thus, a part of his 
slower advance. Tate and increased. cost. as 


well as some of his. concrete: lining overrun . 


set forth in his claim letter. could be consid- 
ered as being inherent to his’ tunneling method 
and simply an acceptable cost of doing busi- 
ness.” (GX Q, n.106, supra, p. 8).. a 
_ 11 “The aforementioned | deep, 


have been anticipated by the: bidding con- 
tractor. From the requirements. of the Speci- 
fications ‘it is also indicated to me ‘that its 


* nature was not recognized. by -the’ ‘Owner's © 


design engineers - (mechanical ‘rock. bolt an- 


'. chors, rock. bolts’ above spring-line only, no 


shotcrete or Bernold: sheet’ in bottom :70°, 
-_ shoterete-rock ‘bolt combination, -no ‘steel rib. 


—. Toek. bolt combination, etc., protective cone: . 
_ete.).”” «(GX Q; n. 106, enue: Pp. 8). oo 
/ “The A. A. Mathews’ report clearly aa . 


. concisely brings out these points and dwells 


on the representations in the Contract Plans © 


and Specifications: ‘Iam in complete agree- 
ment: with their report in all aspects including 
the explanation of the observed behavior in 
terms of the overstressing effect (i.e. the ratio 
of the tangential stresses in the tunnel wall to 
the inherent strength of the anne ” (GX. on 
106, supra p. 9). 


rapid slab- 
bing and shear failures as well as the progres- 
sive failures and intense invert heaving is cer- | 
tainly over and above what could: reasonably . 


and shale.” (AX 1, p. 2). 
“- i116 “The subsurface information available for 
_the stretch from Sta. 786 to 769+ 30 is only 
o that which can be gleaned from Drill Holes 
No. 51 within the reach and No. 114 about 800 


(ax Qi p. 2): : 
Noting that the Besant amount 
of problems could be anticipated 
and actually occurred. in the shale/ 
siltstone area? the report under- 


takes to assess the extent to which 


the amount of such materials 
actually encountered in Tunnel No. 
3 was. equal to,* or greater, than 
reasonably could have been antici- - 


pated from the bidding informa- 


tion: Concerning the portion of the 
tunnel where the subsurface infor- 
mation furnished by the. Bureau 
was not considered. to adequately 
indicate the conditions actually en- 


| countered, the report states: 


[I]n the stretch from. ‘Sta 857-814 where 
the main problems were encountered the ~ 


“13. “While some failure took place in-the 
weaker sandstones. at Navajo No. 3, the great- 


est amount of trouble was in the shale/silt- 


stone reaches from Sta. 857-814 and Sta. 786 
to 769-30. These large reaches of shale/silt- 
stone are greater than’ reasonably could have 


- been foreseen. a (GX Q,.n.106, supra, pp. 9, 


10). | 
ere oneerane the anticipated - ‘ground « con- ° 
ditions in Tunnel Nos. 3 and:3A-the ¢ontrac- 
tor’s geologist stated in the handwritten re- 


port submitted to the contractor prior | to 


bidding. ; 
“Any estimate of the relative amounts of. 


‘sandstone and siltstone-shale must be based __ 
largely on eonjecture. However it is‘felt that . 
Tunnel No. 3 will be predominantly: ‘sandstone | | 


whilé Tunnel No. 3A: will be mostly siltstone — 
See also n.71, supra. — 


feet upstream of the u/s reach and No. 115 


about 1860. feet downstream of the d/s end of. - 


the reach. ‘Within’ the reach the ‘fine-grained 
materials. were encountered primarily in the | 
lower half of the tunnel, ‘and these caused large 
problems. An interpretation and extrapolation 


: of the data indicates that perhaps 1700 feet or 
- 40% of the tunnel length from’ D.H. No. 114. 


to.D.H. No. 115 would be in shale/siltstone 


rock. Actually, approximately 1670 feet were. 
encountered. The check 
good.” (GX Q. n.106, supra, p. 10).. 


is obviously quite: 
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check is: toe: SO ood: No borings were 
. made in the main part of this sketch, al- 
though D.H. No. 116 was just inside the 


~ downstream limit where the shale/silt- 


stone thickness was only 5 feet. D.H. No. 
115 is located about 1000 feet upstream of 
this reach. Thus, the distance between 


drill holes was 5109 feet and within this 


mile exists 4100 feet of bad tunneling rock 


7 consisting of siltstone, - shale, and very | 
_ Silty-very fine sandstone. . 
* oe * Even. considering the lene-like 


character of the siltstone/shales ete., 


there is no reasonable way that the 4.7 


feet of shale encountered at D.H. No. 115 
and the 5.0 feet of total shale lenses in the 
very fine sandstone (very silty) sequence 
at D.H. No. 116 can be interpreted and 


_ extrapolated to give 4300 feet of poor tun- 


neling material, [7°] susceptible to over- 
stress stabbing, heaving, and swelling 
right under the highest part of the mesa. 


(GX Q, pp. 10,11). 
In the report from which we 
have quoted extensively, Dr. Deere 


refers to the fact that he had served | 


as a pre-bid engineering geology 
and tunneling consultant to one of 
the unsuccessful bidders on the 


project in question. A number of | 
excerpts from Dr. Deere’s report to | 


the unsuccessful bidders: on the 
31,1970, as contained in. the con- 


3 sulting firm’s Oct. 2, 1973, letter to 
the contractor. Of particular inter- 


est are the excerpts from the report 


to the unsuccessful bidder concern- 
ing (i) the amount of water antici- 


sic me (11) ae age a 


16 “rT phe bad mnineeriala occur in the ey and 


upper portion for 1770 feet, over the full sec- . 


. tion for 1850 feet, and in. the floor only for 
- 680 feet.” (GX Q, n 106, supra, p. 11).- 


iit “rdit is expected most of the tunnel will 
encounter: moist to dripping conditions with . 
occasional small inflows. Total flows out the - 


portals are not expected to exceed. 100 gpm. 
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ada in Navajo Tunnel Nos. 8 


and 8A compared to that experi-— 
enced in Navajo Tunnel Nos. 1 and 
2;*8 and (111) the relative advan- 
tages and disadvantages of using a 
hard rock mole. Coneeeane the last. 


item. the report states : 


[Hlardrock Mole. The Jarva, Robbins, | 


‘Lawrence, ete. hardrock moles. “are eX- | 


pensive. They have the potential for 100- . 


150 ft/day however. They also have the | 


potential for getting stuck if a little run- 
ning sand or very slabby shale falls: in 


and envelopes [sic] them. If the bottom is 


soft, or the sidewalls are composed of 
slabby shale and/or very weakly 
cemented sandstone, difficulties in thrust- 
ing the machine could occur. Also, fall- 


ont of shale from the roof will. occur. in 
certain reaches. | 


a ae a oe 


“e [Wyhen the invert is in mud- 


stone, shale, or very: poorly cemented 


sandstone, slush concrete or shotcrete 


should be placed in the invert immedi- 


ately after muck and before laying haul- 
age track. When rock in invert is clayey 
(mrdstone or shale) and has a swell po- 
tential, rock bolts in the invert may also 
be desirable. The possibility of encounter- 
ing such conditions in Tunnel 3 are low 
Ss est. 14%), sass a substantial portion 


. Sloughiig may occur in a jee zones 6 very 


poorly cemented sandstone. 


. TOJecasional perched water may be en-. 
countered in sandstone lying over shale” AS . 


Q, n. 106, supra, pp. 4, 5). . 
_ 118 “TC]onditions. at both | tinnels are @Xx- 


pected to be more severe than that encoun- 


tered. . in, the previously | ‘completed tunnels, 


- Navajo 1 and 2. Tunnels 3 and.3A will not | 
-. only encounter more siltstone and mudstone 
put the cementation of the sandstones will be | 
much weaker. The mudstone will slake and re-— 


quire protection and support immediately — 


while the weak sandstones will. also require 
‘immediate support. Although more easy to ex- 


cavate by a machine, the. weakly cemented. 
rock gives more trouble with sound support.” 
(GX Q, p. 5). : 3 , 
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of Tunnel 3A may require euch treat- 


ment.[™J 
(Gx Q, pp. 6, 7). 


— Events Riedie February — 
| 1974 M ecting 


| planned at one time but instead met 


~ in Denver on Feb. 7, 1974 (AF 109). 


Tn anticipation of the meeting both 


parties took a number of actions. 


~ By letter dated Nov...1; 1978, 
(AF 104), the BOR submitted: five 
questions to the contractor related 

to (i) the. reasons why the. tunnel 

boring machine ‘used on the con- 
tract was limited toa 20-foot 6-inch 
diameter bore;??° (ii) details con- 

cerning the Brewer survey ;?#% (iii) 


119 "The purpose of quoting the above frag- 
ments from a pre-bid engineering geology re- 
port is to illustrate the play-off in advantages 


“and disadvantages of the various available. 


tunneling and support methods for the differ- 
ing. geological conditions at the site. It is. ap- 


parent, I believe, that many of the anticipated 


problems for a hard rock mole did, indeed, de- 
_ velop to a lesser or erenter. extent, : (GX Q. 
p. 8.) | 


_ 120 “Wy hy Was a _ tunnel Honing machine pur-. 
chased for this. contract which was limited to 
excavating. a 20-foot 6-inch diameter bore? - 
‘Using hew gage cutters, this only provided a _ 


total of 6 inches clearance to the ‘A’ line which 
was reduced appreciably when the gage cutters 


were badly worn” (AF 104, BOR letter to con-, 


tractor. (Nov. 1, 1973), p. 1). 


tT jour. consultant’s ‘report No, 1856 


* * % refers to your survey made by Brewer in | 


‘September of 1972: Our surveyors noted that 
. in some reaches it was impossible to locate the 


invert of the original bore due to the muck > 
_ buildup in the tunnel.invert. We note that the . 
Brewer survey of the arch is very ‘irregular. 7 


_* * * TATdvise us how the Brewer surveys 


were made, and how your surveyors were sure © 


the shots were: taken. on the original bored 


invert. surface. Also, were the shots in the 
arch taken on the original bored. i 


oe 104, n. 120, supra.) 


ures en obeieeed could ‘be con- 
sidered to be of a nature unusual i in 


the tunneling industry in view of. 
_ the statements by N. B. Bennett III 
ina report. referred to by the con- 

- | ‘ tractor in the claim letter of Apr. 22, 
The parties did not mere in ane 
December of 1973 as had- been 


1972 (AF 50) ;#* (iv) the conchi- 
sion by the contractor’s consultant, 7 


ALA. Mathews, Inc., that the con- | 
tract documents did not. indicate 


the rock failures’ which. occurred ; 7 
and (v) the statement by the same 


consultants that the contract. docu-. 
ments did not provide means. for 
the: control of the. rock failures | 
which. developed. 123 | 


A detailed. response. to the ques- 
tions raised by the BOR is con- | 


tained in an ‘11-page > document 


which accompanied the contractor’ S 


ae = MEG : Fake, With respect: to having exouunied 
the tunnel to a 20-foot 6-inch 


- diameter, the contractor states : 


Our ‘evaluation. of the bid documents 


; indicated that we could excavate the 
- tunnels : within the. tolerances provided 


by a 20-foot 6-inch diameter tunnel bor- 
ing machine. Moling in this fashion - 


age “TI]n Mr. Bennett’s paper, under ' Geo- 


_ logic Comparisons, he states that in Tunnel 1 


the shale would begin. dropping immediately 


after a new reach was exposed. He refers to | 


the compressive effects of the cutterhead and 
states that after passing of the. mole, the shale 


would almost spring into the tunnel and would 
-eontinue falling unless. immediately supported, 
In. view of this and other tunneling publica- 


tions, how do you support the conclusion of 


your consultant as stated. above?” ‘GP I 104, 


n. 12), supra, p. 2.) 


13 “TT The specifications. contemplated - that on 
support other than rock bolts would be. re- 
quired for. approximately. 80 percent of Tun- 
nels 3 and 3A ag shown by. the bid schedules. 


Although the small diameter bore of the mole 
you selected. for these. tunnels precluded the 
use of steel supports, it appears that the con- . 
tract documents are not at fault.” (AF 104, 


ne. 120, supra, p. ) 
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which was 


nel resulted in our lowering our. bid by 


in excess of. $600, 000, and ‘provided an 
the USBR on 


additional savings to 
cement costs. ga 
As to the question involving | the 
‘Brewer survey, . the contractor 
stated : (i) Fluor Utah furnished a 
laborer to the survey party who 
removed muck from the tunnel to 
enable a reading on the bored in- 
vert; (ii) in some reaches of the 
tunnel where the invert had 
deteriorated and raveled the bored 
invert could not be located; (iii) 


with respect to such eachicn: a best. 


estimate was made and used for the 
tunnel profile drawings; and ( iv) 
muck build-up in the invert did not 


prevent, finding the bored invert.225” 
of the con- 
tractor’s reply addressed the ques- 


Some three pages 


it Amplifying this view of the matter and | 
emphasizing the Bureau’ sS role,. . the document 
- states: 
“TH Jnclosure 1, Fluor. Utah. letter to USBR . 


dated December. 7, 1970, presented our ex~ 
cayation and rock support methods for ap- 
proval. Enclosure 2 is the USBR answer 
dated February 2, 1971, stating that the. pro- 
posed excavated diameter appears to be ade- 


quate for meeting minimum dimensions for ‘A’ 


line thickness for rock bolt supported sections. 
Furthermore USBR states, ‘The use of steel 


- rib supports. would . require excavating to. a. 


larger. diameter if normal tolerance is pro- 
vided,’ */* * 


. is ee [Nlever did we have a bearing fall- 
ure on a gage cutter as can be verified from 


job records. Even with Yn? wear on gage cut- 
_ters, excavation would be 1%” outside ‘A’ Hine 
in the invert, the most critical point.” 
110, contractor’s answers . to questions, | p. 1). 
- 13 More specifically the contractor states : 


on “Tin vicinity of Sta. 770+ 00 ‘the mole. 
bored 3 feet low and the reach: was backfilled . 
‘Nat- 


with gravel to maintain good trackage. 
urally the. bored. invert was not located here. 
The arch survey was taken in the tunnel back 
in 59 foot increments. Where reaches showed 
‘radical elevation changes in the: back or roof 
mats the length.of the increments. was reduced 
as necessary. ” (AF 110, n. 124, supra, Dp. ae 


soinparahie: to our ee : 
formance on the. Rivers Mountain Tun-. 


(AF. 


- the Nacimiento formation.” 
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tion raised by the Buia. mith 


respect to the report of N.B. Ben- 


nett III (GX A). After noting the © 


differences in the strength of the 


ground .and the amount of low 
strength shale in the two forma- 
‘tions involved in ‘the compari- 
‘son,* the reply points to some 
apparent contradictions 


in-' the 
Bennett paper from which it cae 
the following: | es 


“In a tunnel driven in shaley conditions, 
the question is how did the shale react. 


The shales.in both tunnels were of the 


compaction type and air. slaked rapidly 
after exposure to air. Whether the shale_ 


is above or below the surface, the process 


of air slaking: is an attempt on the part 


of the shale to assume stability. When a 


shale in'a tunnel starts lying on a 1:1%- 
slope, the overlying rock. will no longer 
be stable. When a sandstone is undercut | 


by. a rapidly retreating shale, it will fall. 


It is the large sandstone pblocks which 
cause damage when they fall, but their 
falling is generally the fault of the shale. 

The shales reacted the: ‘same in. both 
tunnels in that they tried to reach sta- 
bility.. The difference appears in the 
amount of time it takes the shale to begin 
air slaking. In either tunnel it would 
generally take 1 to 2 days to begin fall- 
ing, even after its initial exposure. How- 
ever, once exposed, differences oceurred. 


In Tunnel 1 the shale. would begin drop- 
ping immediately after a new reach was. 


128 “The San Jose formation in which Navajo 


‘Tunnels No. 1 and No. 2 were driven is com- 


parable to the Nacimiento formation in which 
Navajo Tunnels No. 3 and No: 3A were. driven 
in that both formations contain. interbedded 


sandstone and shale, with. groundwater perched 


in sandstone on-top of shale. Rock of the San 
Jose formation is apparently much. stronger 
than rock of the Nacimiento formation. Ben-| 
nett notes strengths of 5000 to 6000 psi for 


sandstone in the San Jose formation. Further- 


more, there was apparently a much higher 
percentage of low strength shale materials in 

(AF 110, n.124, 
supra, p. 3). ae . 
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exposed. It was believed that. ‘this was 
due to the compressive. effects of the cut- 
terhead.[”"] After the mole passed, the 
shale would almost spring into the tun- 
nel and, unless immediately supported, 
would continue falling. ! 


: (AF 110, Pp. 8, 4). 


~ Commenting - upon the. above 


aa quote, the contractor’s reply states — 


that “[i]t' is assumed that the third 
sentence of the second paragraph 


- quoted is in error, and that'the shale 


began dropping immediately after 
exposure in Tunnel No. 1, as stated 
in the fifth sentence.” . Tharaafter. 
; oe reply notes that Mr. Bennett 
refers repeatedly to “air slaking” 
but fails to clearly indicate that the 


_ problems encountered were of a 


nature different from air. slaking. 
The reply also notes Mr. Bennett’s 
observation that the shale dropping 


127 Wollowing this atialvete: the reply states : 

““Thus, in the absence of any statement by 
Mr. Bennett concerning the size of the shale 
particles “which began dropping immediately 
after exposure in- Tunnel No. 1, it would ‘be 
assumed that particles which fell due. to.the 


compressive effects of the cutter. head would . 
_ be of the same general size as muck produced | 


_ -by the machine—i.e. generally 114” or smaller 
‘in dimension. This, and the unclear differenti- 


~ ation between ‘cutterhead effects’ and air slak-- 


ing, implies that the problems with falling 
shale at Navajo No. 1 were of the nature of 
small shale pieces falling in a raveling process. 
“The fall of such small size pieces in a 


raveling ‘process is ‘not the problem which 


caused so much trouble at Navajo No; 3. Prob- 
lems at Navajo No. 3 involved falling blocks 
six to eight inches thick and two.to three feet 


wide. I-do not see how such blocks could. be 


formed by the compressive effects of the cutter 
head. If they could, why did the Navajo No. 3 
muck come out in pieces of a few inches or 
less in dimension ? Why do tunnel boring ma- 
chines typically produce muck of less than 114” 
dimension ? Why is the attempt to produce 
- coarser muck at a resulting lower energy con- 
sumption such an important consideration in 
boring machine research and development?” 
(AF 110, 0.124, supra, p. 5). 


was believed die és the: compres, | 
sive effects of the cutterhead”. after 
which it states: - | 

~ Bennett does not describe the size of 
shale pieces. which. “began dropping im- — 


mediately.” Cutterhead contact with the 
ground is through the. cutter bits, and 


-consists of a small contact: area at each 


bit. . Theoretical considerations follow- _. 
ing the. St.: Venant’s principle would 

suggest that the volume.of ground sig- 
nificantly affected by each cutter. bit con- 
tact. area. has. dimensions of. the same 


order. of magnitude as. the bit contact . — 


area. This would suggest that each cutter: 
bit can’ break out. small pieces of rock 


whose dimensions are also of the same 


order of magnitude as the bit contact 
area. This would suggest that each cutter . 
bit can break out small pieces of rock 
whose dimensions . are also of the same 
order of magnitude as the bit. contact — 
area—i.e., dimensions of a ‘few inches or. 

legs. Visual: observation ° of muck pro- — 
duced by tunnel boring machines, as re- 
ported. by Haller, et. al. in the. report 
Interrelationship of In-situ Rock Proper- 


. ties, Eacavation. Method and Muck, Sept. 


4972," National Technical © Information 
Service publication AD-T51 058, indi- | 
cates such muck typically is in the 1% 
inch. to No. 4. (0.187 inch) sieve sizes, 


with a significant percentage (10%. or 
more) passing the No. 200 sieve (0. 003 kgs 


inches). 

Focusing upon Mr. ~Bennett’s : 
reference to falls in shale, the con- 
tractor’s reply notes (i) that 
“Tflailures at Navajo No. 8 were 
not confined to shale alone, but were 


experienced also in. sandstone and 


siltstone, independent: of the pres- 
ence of shale”; and (ii) that 
“[f]allout, support problems, and _ 
progressive failure in Navajo No. 3 
showed an excellent correlation with | 
depth of cover, z.¢., with the magni- - 


7 cade of in-situ. stresses about the 
tunnel.”228 © 

Concluding the comparison Ge: 
tween Bennett’s assessment of rock 
-. failures in Tunnel. No. 1 and those 


| experienced by the contractor in 
~ Tunnel No. 3, the’ contractor’ 8 reply 
states :  S | 


Based upon ‘the. descriptions given by | 


‘Bennett for Tunnell [sic] No. 1, and upon 
my observations in Tunnel No. 8 it is our 


conclusion that the severity of failures | 


which occurred in Navajo Tunnel No. 3 
was of a different order of magnitude 
than experienced in Navajo Tunnel No. 1, 


; and was due to an entirely. different fail- 


ure mechanism, el 


(AF 110, p. 5)... 


In reference to the ¢ eGuieae aoe 


ments not indicating the rock fail- 
ures which developed, the contrac- 
tor’s consultant prefaces his re- 
marks by noting that portions of 
the specifications which the BOR 


might claim as representing the rock _ 
failures which developed are (i) — 


Paragraph 50, (ii) the detailed 


technical provisions for support 
items, and (iii) the support quanti-. 


ties in the bid schedules. After 


| quoting | from Paragraph 50,. ac- < 
_ knowledging that the bid quantities" 


aitticipated that 80 percent of the 
tunnel length would be supported 


Dy, some — ore than rockbolts 


| 128 The reply adds that “in. apparently sina : 


lar rock but under lower cover (i.e. lower 
stresses), failures in No. 3A were less severe 

. than failures in No. i (AF 110, n, 124, supra, 
p. 5). 

-28.n reference. to this ‘wantin the report 
adds: 
ing | publications’ © referenced. by the USBR 
which describe and explain rock failures such 


as were experienced in Neves No. 3” (AF 110, © 


n.124, supra, p. 6). 
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and noting that the detailed tech- 

nical provisions for support items. 

oe been given in Report 1856 (AF 
77), the consultant states: | 
“The tl 


provisions -of Contract 


‘Specifications show quite bees that the — 
tunnel excavations were not expected to 
stand unsupported and without prob- 

lems. : 
essentially nothing about the nature of — 


These provisions, however, say 
the anticipated support. problem—i.e., 
rock failures—which were expected ex- 
cept that problems of. surface deteriora- 


tion and ‘disintegration were to be ex- 


pected. As discussed in some detail in 


Section VII B.1 and 2., pages 61 and 
62 of Report 1856, the rock failures 
which caused problems at Navajo No. 3 


could not properly be called “deteriora- 


tion or disintegration | ‘when ‘exposed to -. 
air or water or when stress relieved or 


a combination of the three.” The ground 


behavior described by this phrase was 
observed at Navajo No. 3, but was not 


‘the major source of trouble. [**°] 


(AF 110, pp. 7, 8). 
In the reply to. ‘the BOR ques- 


tioning of the consultant’s state- 
ment that the contract documents 
did not provide for control of the 
rock failures which developed, the 


149 The consultant describes. the major prob- 


lems in Tunnel No. 3 in the following terms: — 


“The major problems at Navajo No. 3 were 
related to the low strength and the extreme 


. water. sensitivity of the shale/siltstone mate- . 


rials, and to the falls of ‘the large blocks of 


rock immediately behind the cutterhead. The 
problems of the shale/siltstone materials in 


which the most severe rock failures occurred 


were not indicated prior to bid because the low 


strength and the extreme water sensitivity of | 
those | materials was” not known prior to 


- bidding. 


' “Some failures in . the rock. about the tunnel 
could be anticipated by the provisions of the 


‘Contract Documents. The simple and expected | 
occurrence of such rock ‘failures however, was — 


not the problem in driving Navajo No. 3. 


Rather, the problem was due to the nature, — 


extraordinary extent and rapid occurrence of 
these failures.” (AF 110, 0.124, supra, p. 8). 
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3 eonsiltent sa te (i) that 
_ the contract specifications did con- . 

fas template that. support other than - 
—. rockbolts. would. be required for 80 

_ percent of the tunnel length and — 

(ii) that the specifications provided . 


for the use of either steel ribs, shot- 


crete, the Bernold system, or some 
~ combination. of these items for sup-_ 
port of this 80 percent. of the tun: 
nels. Referring to the discussion in - 


Report 1856 (AF 77), the consult- 


ant says that experience has shown 
that none of the support items as 
_ provided would have adequately 
solved the problems of rock support. 


- which were experienced. 


The reply notes that half circle 


steel ribs pinned at springline 


would not have been adequate for 
the reasons stated in Report 1856 — 

(see n.84) ; that the shotcrete or the - 

Bernold system would: have been. 


adequate only in a full 860 degree 


closed structural ring, which was — 
not. allowed by the specifications | 


ae | see n.83); and that while full 


circle steel ribs of adequate SIze 
could probably have supported the 
tunnel they would not provide as 


--much support capacity as the rein- 
forced ground arch. provided by the 


roekbolt system actually used. (see 

n.74), Also noted were the fact that — 
the rockbolt system installed by the — 
contractor did prove adequate and 
that “most severe problems of pro- 

gressive failure after excavation. 


and initial rock bolt installation i in 


the arch occurred. below springline, 


where the Owner refused to pay for 


installation of “rock bolts” ( AF 110, | 


pp. 8-10). 
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“Summarizing ies position respect- : 
ing the use of rockbolts, the. consult- 


ant states: 


[P]aragraph 50. of the specifications 
slates “Where conditions in the tunnels 


“are. ‘suitable for: rock bolt. supports the 
contracting officer will approve the use 
thereof. oR HR. USBR letter dated Feb- 


ruary 2, .1971 states that the suitability | 
of the method of tunnel support must be 
determined during and. following the ex- 
cavating process. Further. on in this letter 


is mentioned “Where ground conditions - 
in the tunnels are indicated to be unsuit- 
- able for the use of rock bolt. supports, oe 
other support. types. will be required as. 


indicated under paragraph 50 of the speci- 


fications.’ Fluor Utah: was never directed — 
-to use these so-called “other support 


types.” In this. same letter the’ USBR > 


states that there is no objection to the use __ ‘ 


o1. rock bolts in any portion of the tunnel | 


where ‘conditions are suitable for their 


use. Fluor Utah considered rock bolts 
suitable and received revenue for rock 
bolts. The USBR must have also felt they 
were suitable or they would have re- _ 
quired other support methods or not paid | 


for bolts installed. {aa * 
In November and. December of 

1973. the contractor devoted - some 

time to the question of how the sev- 


eral claims should be presented. By 


' memorandum dated. Nov. 6, 1973, 7 
‘Subject.: DH-116 Claim (GX J dy 


Mr. B. H. Orred advised the project 


manager (Mr. J: D. Davenport) of — 


the decision of the San Mateo office 
that a separate claim from that of 


the In-Situ Rock Stress Claim, 192 ee 


ist The Gorton of the BOR letter relied upon 
by the contractor’s consultant (AF 13) has 


been quoted earlier in the. opinion in the text 


accompanying 0.8, 
_ 182 -The chart entitled “Navaso 3. & 3A en 
ress Tabulation’ which accompanied the. 


claim letter of May 18. 1973 (AF 77), shows 
(1) excavation in the vicinity of DH 116 to be 
included in. the High Rock. Stress Claim for 


—Continued 


. supra). 


would be filed for DH-~116."** The 


- memorandum includes specific di- 


rections aS to how costs are to be 


calculated 154 for both claim and ref- | 
erence — a a memorandum 
- 1978, Subject: oe 
“In-Situ: Rock “Sinies Claim,” Mr. 
Orred: wrote the project manager 
concerning the procedure to be em- 
ployed in reworking the sum to be. 


dated Nov. 


billed for that claim. Discussed in 
_ the memorandum were (i). the es- 
_tablishment of reference’ reaches,!*® 
(11) the preparation of a construc- 
tion. . ee: 


Tunnel No. 3; Gi): the: Claim - wench. involves 


- 10,731 feet. from Station 859-+-72 to Station 
752441; (lili) the Reference Reach covers 
3,057 feet from’ Station 752+41 to Station 
721184 >. (iv) excavation in the Reference 


Reach for Tunnel No. 3 averaged 185. feet per: 


work day; and (v) the time period for ex- 


cavation in both the claim and reference 


reaches for Tunnel No. 3 ran from July, 1, 
1971, to July 6, 1972. 

. The same stationing for the claim and the 
reference reaches in Tunnel No. 3 is reflected 


in the “In Situ Rock Stress Cost Evaluation’ - 


which also accompanied the claim letter. of 
May 18, 1973 (AF 77). 


“18% Tg caluclate the value of the claim, a 


reference reach will be established in an area 
adjacent to. the claim reach, The difference in. 
cost between the two reachés plus other asso- 


ciated costs: will be the total amount of the 


claim” (GX J, 
(11-06-73), p. 1). 

13% For example, under the caption ‘‘Equip- 
ment Ownership and Operation,” the memo- 
Tandum states: “It will be necessary to recal- 


contractor’ S- memorandum 


culate > the equipment ownership | expense for 
the claim reaches and the reference reach at 
A.G.C. rates to conform with our treatment of: 


equipment ownership expense for the In-Situ 
Rock Stress Claim | ee ow (oe J 1.133, 


135 ‘‘TR]eference reaches shall de established: 
for each of the main features of construction, 
ie, Tunnel Excavation, Arch Concrete Lining, 
invert. Concrete. Where: necessary, reference 
reaches shall be set up for each tunnel” (GE 
K, contractor’ 8 memorandum (11-16-73), D 
i : 

‘sa “LAI 


sonsteucton: schedule . 


advance for each feature as the rate of prog- 
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Gai), the ae 


and invert. concrete. tunnel lining. 


shall: be 
plotted using the reference reach best rate of - 
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poate to be employed i in calculat- 


ing the direct costs pertinent to the 
reference reaches} (iv) increases in 
the direct costs owing to. escalation 


not otherwise allocated, (v) pro- 
fessional services and (vi) indirect’ | 


expenses (GX K., pp. 1-3). 


‘In an nates Gihce ae 


addressed to Mr. F. B. Myers of the 
| San Mateo office under date of Dec. 


26, 1973, Subject: “Navajo Irriga- - 
tion Project Claims” (GX L), Mr. 
Orred’ furnished information con-_ 
cerning the method being employed 
to establish the values of Drill Hole — 
No. 116 and the In-Situ Rock Stress 


Claims. Concerning the latter claim, 


the memorandum States > : 


A reference réneh will, be chosen for 
each of the contract bid items: of tunnel . 
excavation, arch concrete tunnel lining, 
The 
reference reach will be a “section of the 
tunnel showing - the. best daily. rate. of 
advance over a consecutive number of 
work days. Costs of performing the work | 
in the reference reaches. will be analyzed — 
and adjusted to reflect a true plewire of 
costs relative to. the reference period. 

The entire tunnel length, except for a 
start-up period, will neDEerent the claim 
reaches. | 

A construction schedule will be plotted 
using the reference reaches data as the 
standard rate.of advance for the respec- 
tive construction features. Canal struc- 
tures, canal excavation and lining, and 
miscellaneous work items will be shown 
on the schedule in a time frame eon- 
sidered a reasonable period. in wach to 
perform that work. 

Once the “should have” schedule is 
plotted and the associated direct con- 


ress. Like schedules shall be prepared using a 
factor of best rate of advance plus 10% anda 
pest. rate’ of advance plus 20% to register 
lessening degrees of impact for better ground 
conditions.” (GX K, n.135, supra). 
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struction costs ‘assembled, a comparison 


will ‘be made to the actual eosts of con- 


| struction. ‘The difference [7] or: addition-_ 


tract Throughout Tunnels No. 3 and 


al eosts incured. will-be- peseeenet on 
the claim billing.» 2 ee - 


(GX L, pp. 1.2). 


At the Games of ae mesting 


between the. parties: on Feb. 7, 1974, 
the contractor presented costs to 
that date in the following categories 

and amounts: (i). Summary of 


. Costs Associated with Shale- Over- 
excavation Main Canal Downstream | 
| of Tunnel. No. BA Outlet Portal— 
(ii). Summary of Addi- 


| $7: Bs 303; 
tional Costs Associated with Condi- 


| tions ‘Differing - Materially From 


Those Indicated in the Contract in 
the vicinity of DH-116—$623, 748 ; 


(iii) Summary of Costs Assbeiated : 
with Conditions Differing Mate- 


rially From Those Indicated in the 
Contract Throughout Tunnels No. 3 
and 8A Due to. Rock Failures— 
$622,876; 288 and (iv) Summary of 
Additional Costs Associated with 


187 “TT The gross ‘difference will. be reduced by 


those costs assigned to the DH-116 claim and | 
the costs recovered under Change orders, To 


Dlustrate: . 
Actual Direct Costs Tunnel 
Excavation —2~------ $. 
Less: Reference Reach Pro- 
_ jected Costs Difference-__._ § 
_ Less Direct Costs Ere auey 
' Charged: _ 
 DH-116 Claim 
~~ Change = 
orders ~.. f+ 3 
' Additional Direct Costs In- — 


Situ Stress Claim =__.____  S. oy 


(GX L, contractor: S memorandum i e818), 


p. 2). 
188 Jn the decision of Dec. 31, 1974, the con- 


_ tracting officer refers to this item as involving | 
“a claim for additional costs associated with | 


_ differing site conditions—canal lining,” after 
which he states: “This claim has been settled 
and is not considered herein” (AF nO; Dp. 11). 


‘Conditions: Differing Materially 


From. Those Indicated. i in the Con- 


3A Due-to Rock. Failures—$2, 812, - 
126. In the ageregate these several 
claims total $4,182,053. 

- By letter dated Feb. 27, 1974. (AF 
114), the contractor: wrote the 


‘Bureau to summarize its position on 


the in situ stress claim and supple-. 


ment the presentation made orally 


at the February 7 meeting.**° The 
letter noted that the consulting firm. . 
of A. A. Mathews, Inc., had been 


engaged by the contractor when the - 


latent conditions were first. encoun- 
tered in July 1971 and that that 


firm had been actively involved in 


the matter ever since. - 
_ According: to the letter the con-. 


clusions reached by A. A. Mathews, 


Ine., included. the following: (i) 


_ The. low strength. and extreme 
water sensitivity of siltstone/shale 


materials in which the most severe | 


rock failures occurred were not in- 
dicated by any information avail- 
able prior to bidding; -(i1) the rock 
failures which were ve : major | 


199 Tn the ers the claimed costs shown 
in the invoices transmitted by the contractor’ § 


letter of July 22, 1974 (AF 115), were in the 


amount of $3,500,833. This represented a net 


"decrease of $631,220 from the Feb. 7, 1978, 


claim submission of $4,132,053. The decrease 
reflects the settlement of the canal lining claim. 
for which the amount of $622,876 had been 
claimed (n. 188, supra) and a downward ad- 
justment in the In-Situ Rock Stress claim of 
$8,844 (from $2,812;126 to $2.803,782). 

- 140 In the decision from which the instant ap-— 
peal was taken, the contracting officer states : 


“TAIt this meeting, the principal spokesman 
for the contractor was Don U. Deere of the © 
consulting firm of Don U. Deere ‘and Andrew 


H. ‘Merritt, Inc, * * *” (AF 10, Findings of 


7 Fact and Decision (12-31-74), p. 9). 


(84 
~ source of dnateased cost: to fies con- 
tractor cannot be described : as sim- 


ple deterioration or disintegration . 
of the rock materials when exposed 
to air or water or when stress re- 


lieved or a combination of the 


three; (111) the provisions for tun- 


nel excavation and support con- 
tained in the specifications did not 
represent,- or provide means for 
control of, the rock failures which 
developed during construction; 1 
and (iv) the severe problems re- 


sulting from the rock behavior 
encountered could not be pre- 
— dicted,? even from a detailed rock . 
mechanic’s analysis, from informa- 


tion available prior to bidding ( AF 
114,p.2).0 


The letter goes on to state a be-— 


cause of the unusual nature of the 


subsurface conditions and the re-— 


sulting problems encountered, the 
contractor had engaged a second 
consulting firm to review the con- 


tract documents, the physical con- 


ditions and the reports and findings 


m1 After adverting to this argument:in: his 


decision, the contracting officer makes the fol- 
“[F Jor steel supports the 
specifications allowed the. placement of full . 


lowing comment: 


circle supports as close as: 12 inches clear dis- 
tance between flanges and that they did not 


limit the size of the support except as to mini- 


mize size’ (AF 10, 0.140, supra, p. 18). 


1442 More than 18 months before, the authors. 


of the Sperry/Heuer report had stated : 
“TT The distribution, thickness, and length of 
the lenses of shale in the Nacimiento forma- 


tion are quite variable and completely . un- - 


predictable, Shale lenses -have been observed 
in the tunnel wall to grow from zero, to 10 


feet thickness and then thin to zero thickness, 


all within 150 feet along the tunnel. Shale 
lenses have dipped down into the tunnel and 
grown to thicknesses of over 20 feet within 
100 feet along the tunnel. It is not possible to 


predict lithology ahead. of the tunnel because . 
_ of the discontinuous lensing, and. because of 


facies changes oor to bedding. % ae 4, p. 
540). 
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- extended.” 
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ge A. A. Mathews, on Coneerning 
this endeavor, the letter states: 


‘The members of the. firm of Don Uv. : : 
Deere and Andrew H. Merritt, Inc. 


2 advised us. that. they agree with the. con- | 
clusions expressed in the Mathews’ re- 
port. Dr. Deere expressed his opinions 


at our recent meeting in Denver. Pur- 
suant to your request attached is a copy 


of a letter dated February 10, 1974, sum- 


marizing ‘Dr. Deere’s and. Dr. Merritt’s . 


| opinions and. comments. 


(AF 114, p. 2.) — 

Addressing a iiestion raised at 
the February 7 meeting as to 
whether the fact the contractor had 


completed the tunnels in approxi- — 


mately the original contract sched- 


ule was some indication that the 


conditions were generally as repre- 
sented, the contractor notes that it 
had contemplated completing the 


work in approximately 64 percent . 


of the 1.100 days allowed. for con- 
and. that- 
“time of performance is not an in-— 
dication of the difficulty of. per- 
formance” (AF 114, p.3). | | 

In the decision from which the in- 
stant appeal was taken the contract- 


ing officer refers to Dr. Deere having © 
| commented ae 


on three | een 


‘M43 “CWle had: need eompleciig the 
work in 700 calendar days, which was approxi- 
mately 64% of the 1100 days allowed for com- 


pletion of the Contract work. In actuality we 


completed the work except for the concrete lin- 


ing of the canal,in 1175 calendar days: The 


Contract completion date has been or will be 
extended 600 days because of changes, changed . 
conditions, labor disputes and the like. The 
actual time to complete. the work represents 
66%. of the ‘total Contract time as properly 
. (AF 114, contractor's: — letter. 
(2-27-74), D. 3).. 

144 The contracting officer notes ‘that Dr. 
Deere’s comments at the meeting were subse- 
auenety confirmed by a letter to the contractor 
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questions * as - the insetine of Feb. 4, 
1974. The questions and Dr. Deere’s 


answers to them as summarized by 
the contracting « officer in his decision | 


- are set forth below: 


a. Are the geologic ‘materials encoun- 
tcred in the “reference reach” typical?—_ 


To this question Dr: Deere expressed the 
opinion that the reference reach [“*] con- 
tained better rock than the rest of the 


- tunnel but because of operational prob- | 
lems [*7] encountered in this reach the 


progress actually made might be consid- 


ered a reasonable compromise figure for 


. the representative rate. . 
be How much “flaking” and “invert 
heave” should have been expected?—Dr. 
Deere summarized his answer to this 
question by stating that we would expect 
some troublesome but minor problems. of 
air . slaking, deterioration, and invert 
heave in 15-20 percent of the tunnel. _ 
c. What. facts evidence a “material” 


difference in the site conditions and of an 


dated Feb. 10, 1974 (AF-10, p. 10). A copy of 
Dr. Deere’s Feb. 10,. 1974. letter accompanied 
the contractor’s letter to the contracting omc 
dated Feb. 27; 1974 (AF 114). 

45 The questions as set forth-in the con- 


tracting officer’s decision are identical to those. 


addressed in the Feb. 10, 1974, letter to the 
contractor from.the consulting firm of Don U. 
Deere and Andrew H. Merritt, Inc. The open- 
ing paragraph of that letter states: ‘‘We have 
been asked by your attorneys to address our- 
selves. to the following three questions’. (AF 
114, consultant’s letter (2-10-74), p. 1). 

146 “The reference reach is a 3,057-ft long 


stretch that extends from Sta. 752+ 41 to the 


upstream end of Tunnel 3 at Sta. 721-484. 
Through this reach the rate of advance aver- 
aged 185 ft/day. The contractor is of. the 
opinion that had’ the geologic conditions been 
as anticipated, he would have: averaged. at 
least this rate throughout the tunnels. ” (AF 


- 114, n.145, supra). 
wi The operational problems in’ the reference 


merch are’ identified: as’ consisting of: ‘(1) 


se _ longer haulage: than average (13,500 ft),~ 


(2) working with tunneling machine and trail- 


‘ing equipment that had been damaged by fall- | 


outs in prior extensive areas of poor rock, and 


(3) damage to.the power supply system, pos-. 


sibly by lightning” ee aus. n. 145, supra, 
Dp. ae: 


“unusual nature” ?—This. sauiestion: was 
divided into two portions by Dr. Deere; 
namely, the behavior [“*] and the amount - 


Of shale/siltstone. 


(1) Relative to ‘the “Observed oe 
havior of the shale/siltstone” py Dr. 


Deete listed four items which he. had_ 


observed on. August. 16, 1978, or! had been =e 
reported to him ; these were: 


(a) Deep curved shear planes ‘oceur- 


— ring” at the walls. and . in the crown of 
_ the. tunnel. 


; (b) Large blocks of rock < falling out of 
the face and roof onto the machine. | 
(ce) | Progressive movements - “in the . 


crown causing » buckling Of. the rock- 


bolted steel pans and.in the sidewalls 
causing deep slabbing and later fallouts. 


“us The Government’s position as stated at 
the July 24,1974 meeting was that “nearly 
all of the major Rock failures that occurred in. 
the tunnel appeared to be due to causes which 
could be reasonably anticipated from the con- 
tract documents. These included rock failures 


' associated with bedding planes, failures of the 


sidewalls due to pressure from the grippers on 
the mole, wetting of the water-sensitive silt- 
stone/shale formations, softening of the invert 


‘aggravated by the sliding action of the front 


shoes on the mole, and breakage from running - 


‘the front-end loader into the tunnel walls.” 


(AF. 10, n. 140, supra, pp. 11, 12). “i 

149 Concerning rock failures reported by the 
contractor, the contracting officer states: 

‘Mr. Sperry described the failures as. ‘Fail- 
ures through intact rock and along. existing 
joints, or along or to existing bedding planes, 
or where joints and bedding planes. came to a . 
feather edge in the excavated opening * * *.’. 
He described one crack wide enough to insert 
his arm past the elbow which was 3 or 4 inches 
wide at his fingertips. He also described offsets 
forming in the rock bolt holes. The Govern- 
ment has been unable to verify these or similar 


- reports. by contractor personnel. From the ob- 


servations of conditions by Government per- 


‘sonnel, rock failures in the tunnel were not 
significant in total extent and in effect upon. 
- construction, * * * [C]onsiderable 

of material was required from the tunnel -be- — 


removal 


cause of alignment deviations exceeding the 
tolerance limitations of the specifications. 
These were caused by the fact that the con- 
tractor chose to utilize a mole which excavated 


less than the full dimension of excavation in- 


eluded within the pay lines (or ‘B’ lines) spec- 


ified in the. contract,’ ” (AF 10, 2. 140, supra, — 


p. ea 
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- (d) Progressive heave of the Hivert of 
1 foots foot. el 
alg om tk ‘* 

(2) Relative to the “amount of shale/ 
silistone,” Dr. 
stretches. of. the. tunnel ‘produced ceon- 
struction problems. At one of these, the 
amount of shale/siltstone. encountered 
agreed well with the amount that could 


be predicted.[™] ‘The other stretch was 


from station. 857 to station 814, where 
Dr. Deere states: “Even considering the 
lens-like character of the siltstone/shale, 
etc., there is no reasonable way that the 
AT feet of shale encountered at drill hole 
No. 115 and the 5.0 feet of total shale 


lenses in the very fine sandstone (very, 


silty) sequence at D.H. No. 116 can be 
interpolated and extrapolated to give 
4,300 feet of poor tunneling material, 
susceptible to oversiress slabbing, heav- 


ing, and swelling right under the ‘highest 


part of the mesa. es 
(AF 10, PP. 10, 11). 


The parties met. again 0 on J uly 24 
| ind 25, 1974, but failed to reach an 


agreement. on any of the claims still 
At. that. 


outstanding (AF 116)... 
_ time, however, the contractor was 
furnished copies of — drawings 


(mappings) of Tunnel No, 3%? and - 


Tunnel: No. 3A. ube made ee the 





160 Concerning. the oneerved re the let- 
ter from the consulting firm states: 


“None of the support measures: would have 


prevented the deep. cracking, slabbing, -and 
loosening—inecluding the cireular steel ribs. 


The .rock holts, shotcrete, Bernold sheets, and | 
much of the steel rib support did not cover the. 


lower 70% of the tunnel and would not have 
prevented the wall movement, rib fall-out, and 
invert heave. The emphasis in the specifica- 
tions was on shallow, surficial. ‘disintegration 
which would require protective coatings. and 
protection from falling rock blocks.” (AF. 114, 
n. 145, supra, pp.-4, 5). 

-151'The stretch in question was aout Station 
786 to Station 769-+30 (AF 114, n- (145, supra, 
p. 5). See n. 115, supra... 

2 AX 87 (1), (2), (3); (4), (5), (8), and 
- (9) describe or portray the conditions .en- 
‘countered in Tunnel No. 3. 


3 AX 87 (7) and (8) describe or eee : 


the conditions encountered in Tunnel No. 3A. 
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Deere states that two. 
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proj ject. eeolatiee Mr. Kenneth 
Cooper. Commenting upon the sig- 
nificance of these drawings, Gov- | 
ernment counsel states: | 


_ [EJxhibit ‘A-87, Sheets 1 through 9, which — 


is the Bureau of Reclamation’s geologic 
tunnel. mapping. is the. only evidence in 
the : record which. ‘indicates station-by- 
station where. fallout. occurred. and. the 
nature of the fallout. Lo 

m ee rr ee 
- This tabulation clearly shows that there 


were only two stationings where fallout 


was observed by Ken Cooper, the geologist 


‘who did the mapping, which show fresh 


fracturing associated with the fall- 
out.* * * As shown on the tabulation, 
the fallout from all causes totalled only. 
3,610 feet of the entire length of the tun- 
nel. Now witnesses testified that they ob- 
served fallout associated with fresh frac: 
turing presumably. attributed to over- 
stressing or stress relief, and also ob- 
served fallout at bedding - epiMes: va 


were attributed to other causes. 


Tt is the fallout attributed exclusively | 
to overstressing which fell . out. rapidly. 
with which we are concerned in this ap- 
peal. When one examines Bxhibit A-87, 
it is apparent that. there was. a. great deal 
of. interbedding between the sedimentary 
rock - formation - of shale, siltstone and 
sandstone. There is no other exhibit or 
lestimony which so precisely. identifies 
the exact locations within the tunnel | 
where rock fallout occurred. We submit 
for that. reason that it is the best evi- 
dence, . | | 
ee re en oe 
<n [T]he fallout’ which’ oceurred 


from all causes cover approximately only 


3,600 feet-in Tunnel 3, not the nearly 


411,000 feet Appellant alleges. Of this _ 
3,600. feet, approximately 900 feet of the 


failures are associated. with. fresh frac- 


turing, apparently the result of stress re- 


lief, and by. Appeal File ‘Ex. TT only 
around, 500 feet. are characterized as 


major fallout.[™] — 


16 Appellant’s counsel states : 
“The Government’s. 
drawings R2093, R2094 and R2095 in Appeal. 
—Continued 


characterization of 
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According. to. ‘the Government’s 
brief the drawings show that a total 
of .900 feet > of Tunnel. No. 3 in- 
volves “Fallout. Associated With 
Freshly Fractured Rock” and that 
an. additional 2,710. feet ** of that 
- tunnel involves “Fallout. Not Asso- 


ciated With . Freshly. ‘Fractured 


Rock. 


After contrasting ‘the Govern-. 
“ment’s present position with that _ 





File Exhibit 77A as showing only 550 feet of 


- fallout is totally improper. The claim reach in > 


Tunnel No. 3 starts at 859+72 and extends to 
761+90 (the adverse effects continued to 
. 752+41). On drawing R2094, ‘continuous fall- 
out’ or ‘nearly continuous fallout in crown’ is 


_ shown from approximately 859-++72 to 810-+-50 | 


and from 807+ 00 to the left margin. On draw- 
ing R2093 overbreak or fallout is shown from 
the right margin to 761+90, except for two 
short stretches near 784+00. and .790+00. 
. Drawing R2095 . shows continuous fallout or 
. cracking or intermittent. fallout: or overbreak 
throughout. the. claim reach:in Tunnel No. 3A 
which starts at 987 + 68.. Note that these fail- 
ures are identified as - ‘Rock Failures’ During 
Excavation’ and that further up the drawings 


‘Progressive Failure After’. Excavation’. is” 


shown.” ee 22, ale 


155. 


-_ ‘Station fo Station ae Fak in. Feet - 


“Echibit 





.839+-00 to 8334-00 - - 600 © <AX87(5)- - 
rt to EEOD 800 AK 87) 
. 156 : 
- Station to. Station. | Lengih i in Feet  Behibit 
859-4420 to8s9+00. . =. 20. . AX 876) 
8584-75 to 858-+-05 70. AX 876) - 
857-+-86-t0 857-45 |. «4 . AX 87(6). 
856-+90 to 856+-50 40. © AX 876). 
856-+50 to 855-+-50. - 100 - AX 87(6) 
-855-+50 to 8544-00 150 AX 8766) : 
854-++-00 to 851+-00.: ° 300... AX.87(5) 
846-+15 to 845+-55 60 | AX 87(5) 
 844-+70 to 8444-45. 25. AX 87(5) : 
848-450 to 842-400 160 |.° AX876): 
8294-40 t0 829-++-00. = 40. AR BIA) 
823-+50 to 823-+-25 25 0. AK 87 (4). 
'820-+-81 to 820-+50 - gl AX 87(4) | 
- 819+-50 to 810+50 - 900 AX 87(4) 
800+-00 to 795-+-50 | 450 AX 87(3) 
788-+-00 to 786-++50 150. AX 87(2) 
764-13 to-763-+-25 | 88 AX 87(1) - 
7624-50 to 7614-80. - 70 > AX 871) — 
2710 feet 


‘maintained bg it up to the Tes of. 
the hearing," | appellant’s counsel 
states that “the table at GPB 85 is 


an. incomplete and. thus inaccu- 
rate characterization of the. refer- 


ences and mappings in Mr. Cooper’s | 
drawings of freshly fractured 
rock” #8 . and that “the Govern- 


| ment’s. table omits. fractures noted 


or mapped or both” *®: (ARB, p. 


“387 “Until the: eae * a the: Govern- 
ment had steadfastly maintained that it had 
oo em been: unable:to yerify these * * * re- 
ports by contractor. personnel * * *’ of rapld 
shear fractures. through intact rock and that 
the few failures which the Government con- 
ceded had occurred were the result of bedding 


planes, wetting or ‘* * * running the front- 
- end loader into the tunnel walls.’ (Findings of 
Fact and Decision by the Contracting Officer, 
_ Appeal File Exhibit 10, paragraphs 26 and 
27). * * * [T]he Findings of. Fact is dated 
‘December 31, 1974 which is a year and one- 


half after Mr. Cooper completed his drawings 
{Exhibit 87) which. showed extensive fractur- 


_ing of the type reported by Appellant. . 


es a 2 rf 
“In contrast to the Government ambiva- 


- lence, Appellant has consistently maintained 


both the éxistence of: rapid, shear fractures 
through intact rock and ‘the position that these . 
were changed conditions. (H.g., Appeal File 


Exhibits 19 and 77; Exhibits 5 and 20). a 


(ARB, 21, 22). See also n. 148, supra... 
_ 8 In the Remarks Section pertaining to the 


; “450-foot stretch between Stations 800+ 00 and 
- 795+50,. the project geologist states. in three 


different places that the fallout in the roof 
resulted from separation of planes of lamina- : 
tion and bedding and occurred immediately on 
removal by. excavation of the. underlying. sup- . 


‘porting rock. 


in ‘two of. such places, however, the project 


| geologist adds the comment: ‘Many. fresh frac- 
tures are present in the sandstone near invert” 
(AX. 87 (8)). 


° We Fractures at the stations listed below are 


; said to have been omitted : 


Station to:Station Length: in Feet’  Bahibit: | 


770-+50 to-778+-00 — 750. AK 87Q) 
820+00.to 822+50 ©. 250 | AX 87(4) | 
824-400 to 825-00 100 AX 87(4) 
8274-00 to 831-50... 450° AX 87(4) 


822+50 0 tk AX 87(4) | 


——ner 


1550 feet 
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The drawings (AX 87) 1° also in- 
| clude the project geologist’s assess- 
ment of the various causes of delay 
which impeded contract perform- 


ance, as is reflected i in his comments | 
- gressive movements in the arch 


in the exhibit. | - 
By letter dated Aug. i, 1974, ( AP 
116), the Bureau advised the con- 


tractor that any additional docu- 
mentation or written information 
which it wished to have considered 


in the findings of fact should be sub- 


mitted as soon as possible. In its re- 
sponse of Sept. 30, 1974 (AF 118), | 


the contractor supplemented. ‘the 
written record with respect to the 
observations made by Mr. T. W. 
Greene and Mr. P. E. Sperry, con- 


- cerning their experiences on the 


project. The letter also contains a 
listing of what are characterized as 
ultimate facts on which the in situ 
stress claim is based which may be 
summarized as follows: (i) Curved 
shear planes.occurring at the walls 
and in the crown of the tunnel 


formed to a great extent through 
virgin rock; *** (11) large blocks of — 


sociated | with freshly fractured. rock, or (it) 
any fallout not associated with freshly frac- 
tured. rock. Examination of the drawings per- 
taining to Tunnel No. BA discloses, however, 
that out of 22 remarks columns applicable to 
this tunnel, some 11 cases of fallout. are re- 
ported of which ten are from the roof-and one 
from the left wall. In addition, some 14 cases 


-of fractures in the roof. are reported. The 


project geologist does not report any instances 


of freshly fractured rock, however, nor does he | 


note in any case that fallout inthe roof oc- 
curred immediately on removal by. excavation 
of the underlying supporting rock (AX 87 (7) 
and (8)). — 

. 161 More specifically the letter stated : 

(1). ‘Deep, curved shear planes occurred 
-at the walls and in the crown of. the tunnel 
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‘rock fell out of the face and roof 


onto the mole and which had been _ 
formed’ by the deep shearing and | 


had surfaces corresponding to the 


deep curved shear planes; (iii) pro- 


caused by shear failures, deep rock 
and creep associated 
with overstressed. ‘rock; and (iv) 


| progressive 1 invert heave.!® 


Part I f —Entitlement 


A. Testimony OF Appellant’ 
Witnesses 


| Te Summary of Testimony oft ie E. | 


Ss perry 
22-1 87, 1 279-1 376) 


Mr. P. E. Sperry was ag saciedt 7 


manager for the contractor at the 
time boring of Tunnel. No. 3 com- 
menced on May 18, 1971, and he con- 
tinued in that capacity until after 
excavation of Tunnel No. 3 was 


' which were observed at depths of one to four | 


feet. They were formed to a great extent 


through virgin rock although the upper side of 


some coincided with existing bedding planes. 


——— A..F. 8 _ They formed very quickly and almost simul- 
160 With respect to Tunnel No. 3A, neither. 

‘the Government’s posthearing brief nor the 
appellant’s reply brief show (i) any fallout as- 


taneously with the cutting head, before any. 
type of rock support could be placed.” (AF 
118, contractor’s letter (9-30-74), pp. 1, 2). 

162 Immediately after the statement of the 
ultimate facts on which the claim is based, the 


-letter adds : 


‘‘TO]n the basis the forewettig facts, our con- 
sultants, Dr. Don U. Deere, Dr. Andrew H, 
Merritt and Dr. Ron Heuer have concluded : 

“(1) While some slabbing to pre-existing 
bedding planes could have been anticipated 
by -a contractor bidding on the project, the be- 


havior actually encountered was not and could. 


not have been contemplated. Such behavior is 
unique and extraordinary and in the experi- 


ence of Dr, Deere had occurred only before at | 
- the Nevada Test Site. 


(2) None of the support measures specifled 
could have prevented the deep cracking, slab- 


bing and loosening, including circular steel 


ribs.” (AF 118, n.161, supra, Pp. 2.) 
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completed ¢ on Fualy-¢ 6, 1979, aoe ‘Fol- 
lowing award of an M. S. in Civil 
Engineering Construction degree. 


- from Stanford University in 1961, 


Mr. Sperry went to work for Utah. 
Construction.and Mining Co., which 


subsequently became the construc- 


tion division of the contractor. He | 


‘continued — with the contractor in 


various capacities? until 1968,. 


when he became the pro} ject engineer 


on River Mountains Tunnel. This 


was the first mole job that the con- 
tractor had. 


Mr. Sperry personally See 
the bid estimate? for the under- — 
ground work for Tunnel Nos. 3 and 
3A, with some assistance from Mr. 
which _ included unoer 


Welions : 


oe 483 Mr. 
Dee. of 1970, and left the project at the end of 


Aug. in 1972 (Tr. 38, 34); By that time the. 
excavation of Tunnel No. 3 had been completed 


(AX 87(9)). At the time of Mr. Sperry’s de- 


parture, the excavation of Tunnel No. 3A and. 


the placement of concrete in Tunnel No. 3 were 
just getting underway (Tr. 105, (128; Gx AAA 
(21); GX LLL (8—-17-72)). : 

_. 14 See AX 88 for.a resume of Mr. ‘Sperry’ s 
education and experience. 


165 At an earlier time, he had helped prepare - 


the bid estimate for River Mountains Tunnel. 
In a report prepared about that, tunnel fol- 
_ lowing excavation, Mr. Sperry states: 


_ “Many people thought the rock was too ea 
to mole and, by leaving ‘B4% on the table, . 


doubts were raised that the bid included an: 
adequate allowance for ‘the possible difficulties 
_ involved with this method of excavation * * *. 
Rock, that -was harder than expected, was 
Molded; the unforeseen problems. were mini- 
mized; and the tunnel was holed-through. on 


schedule, nine months later, at a cost some- 


What. below the contractor's eahnaye : (GX 
G, 11-1). 


' River Mountatiis Tunnel was moled in an | 


extrusive volcanic rock that. varied from. soft 


to. hard, one thousand psi to 23,000 psi being. 


estimated:.The 12-foot diameter tunnel was 


£4 miles long and required support for 800 feet. 
The only support used was rockbolts,: all of 
which were placed in ute very soit awa Seat . 


_ 81-88), 


‘herey came. ‘6 the  amoseke fi: mid-- 


ground | excavation 7 ont. ie 


Prior to preparing the bid estimate, : 
Mr. Sperry had been part of a pre- 


bid site investigation team which 


included the Chief Engineer and 


the company geologist. The con- 
tractor personnel investigating the 
site were shown the job by Mr. —— 
John Rogert of the BOR. Either by — 


himself or together with the com- 


pany’s geologist (Mr. J. J. Hayes), 


Mr. Sperry looked at a number of 
things including (i) the rock cores 
from the exploratory holes; (ii) 
outcroppings of rock on the site; 


(iii) the plans and specifications; ; 


(iv) the portals of Navajo Tunnel 


Nos. 1 and 2; and (v) the mole used — 
on Tunnel No. 1. Mr. Sperry sent 
-for and obtained the materials and 


foundations report referred to in’ 
the specifications. He read the Ben- © 


nett paper (GX A), two articles ap- | 


pearing in Western. Construction 
and the report prepared by the com- 
pany’s geologist, Mr. J. J, Hayes rice 
(AX 1). a 
In preparing the bid sect Mr. ” 
Sperry did not consider the depth 
of overburden (cover) over the tun-. 
nel, since in his experience up to 
that time overburden was not nor-— 


‘mally considered in a rock tunnel. 
It was contemplated that mechani- 


cal expansion anchors would be used 
for the rockbolts. and that if prob- 
lems developed. they would employ 
tandem anchors which had been 
used. successfully at River Moun- | 
tains Tunnel. In performing the 


contract, however, it was necessary 


to use resin anchors. Initial prob- 
lems with this type of anchor were 
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overcome by chaning: the mix, 
| using a Jarger rebar and mixing the 
resin’ more thoroughly. | 


In Mr. Sperry’ s view the poh 
indicated that the tunnels could be 


supported to a large extent without 


rockbolts or other means of artifi- 
cial support. The bid was based on 
the. use of a Jarva mole. Because 
the configuration of this mole would | 
not permit getting the rockbolts just 
behind: the dust shield or close to: 


the face of the tunnel, the bid in- 
cluded an allowance for providing 
a temporary tunnel support over the 
mole (TETSOM). The provision 
for TETSOM was considered nec- 
essary, as it was estimated that in 
some portions of the tunnel the 


standup ws not oe over oo 


feet. 7 . 
In fact, however Tunnel Nos. 3 

and 3A were -both excavated by 
using « Dresser mole. The lesser 
number of grippers on the Dresser 
mole permitted better working ac- 
cess to support the rock very close 
to the dust seal and consequently 
there was no need to use TETSOM 
with the Dresser mole. Both the 


Jarva- andthe Dresser moles had 


fixed cutter heads (z.e., the head 
could not be adjusted to make a 
larger’: or ‘smaller excavation as. is 
the case with moles having variable 
size cutter heads). The Dresser mole 
was used in conjunction with a laser 
system which was designed to keep 

164 A shield: was not considered necessary 


when contractor started moling. The rock had 
enough stand up time and the rockbolt grips 


were up close to: the dust seal and they could. 


be tilted forward to support the rock within. 
about 4 to 6 feet bebind the dust seal (Tr. 
J67). , 
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the ieetiage machine on line and 
grade. aoe 4 : | 
It was contemplated ‘that’ ' some 


water ’ and moisture would | be en- 
7 countered i in the tunnel and the bid 


estimate did include some time for 
rock: support, some delay time and 
this covered the fallout. anticipated, | 
from water. 167 The contractor did — 
not anticipate fallout.1*8 or failures 
occurring, however, through virgin 


rock and in good sandstone. 


Mr. Sperry noted that eter mol- 
ing began in May of 1971, some 


fallout occurred in the arch which | 


had not been expected but that by 


_ late June, equipment problems had 
been solved; the contractor had 


gone te three shifts and the crews 
were broken in. The last 3 days in 


June, the contractor had averaged _ 
160: feet a day which was a very 
good progress in the ground, as had. 


been anticipated. Commencing in 
July shale seams appeared on the 
left rib and there was some fine ma- 
terial that the contractor could not 
anchor bolts in. Then water was 
encountered in some of the drill 
holes = as the tunnel eee 


167 Noted be: Mr. nee was the. fact that 
the materials test, the supplement to the 
plans~.and ‘specifications: that “was sent for 
(GX U), indicated that the sandstones were 
highly water reactive and that-in performing 
the contract it was not the sandstones but the 
siltstones slash shales which were highly Tee: 
active to water (Tr. 64). 

_ 18 Concerning the type-of fallout seta cata 
when the bid estimates was being put monet 
Mr. Sperry states: 

“We anticipated fallout in the siltstone, the 


‘weathering, the air slackening: {sie}, wnat sort 


of thing.” - 
Fallout was. also anticipated at the con- 
tact between two different types of material 


“but the. depth of the fallout * * * several | 


feet up there * * * is not the earth type of — 
fallout that we expected” (Tr. 72, 73). 
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ie more a more 5 alton. the — 
had to shut down in 


contractor 
order to attempt to support the tun- 


nel. The rockbolts. used did not 


hold, ‘and there was ‘about an 80- 


| yard fallout with the result that, the - 
job was shutdown for over a month.. 
It. was at that juncture that. the — 


contractor sought and- obtained 
assistance from the engineering 
consulting firm of A. A. Mathews, 
Inc.® The consulting firm advised 
the contractor both orally and in 
writing concerning the measures 
that should be taken (AX 5; AF 
_ 386). and provided — 8 

analysis of the In Situ Rock Stress 
Claim (AF 77) 27°. 


In commenting. upon Drawings. 


R20938 and R2094— they had accom- 
panied the May 1973 report (AF 
—7)—Mr. Sperry noted that the 
drawings were a kind of summary 
of the excavation progress and the 


conditions. encountered during the 


excavation of Tunnel No. 3. In tes- 
tifying, Mr. Sperry worked with 
the profile to the bottom of the page 
of the particular drawing, since the 


progressive failures after excava- 


tion, the survey of invert elevation 
and other matters shown above the 
profile relate to events which oc- 


curred after Mr. Sperry had. left 


_the en 


169 It wis fo’ this firm that Mr. Sperry went 
when he left the employ of the contractor in 


- late Aug. of 1972. Mr. Sperry remained with | 


_ the Mathews firm for 14 months, after which 
he joined the firm of Foster-Miller Associates, 
Inc., and then became a private tunnel con~ 
sultant (AX 88). 
-170 Tt was a member of the A. A. Mathews 


firm that Mr. Sperry assisted in the prepara- 


tion of the May 1973 BERT to the contractor 
{ AF TT). 


‘debailed | 


December, 
through a second | wet area where 


(Summarizing job progress as 
shown ‘on the above-referenced 


drawings, Mr. “Sperry states that — 


the very rapid progress achieved in 
late June of 197 1, did not continue 
and: that as the contractor ap- 


proached DE 116 more and more — | 


problems were encountered. In that 


area water dripped from sandstone _ 
several 
| (dripped from rock bolt holes and 


feet above the crown. 


fallout. zones). The drawings show 


that very little progress was made 


between mid-July and mid-October 
of 1971. In addition. to a strike and 


a labor vacation which delayed — 
progress, there was no mole advance: _ 
_ between J uly 14 and Aug. 20,197 l,a 
time when a program for support of - 


the tunnel was being developed. Be- 


ginning ; in mid-October matters im- 


proved until about mid-November. 
From then until about the first. of 
the > contractor . went 


the sandstone came down to about 


spring line. 171 The mole progressed a. 


little better in December. From | 
Jan. until about Apr. 10, 1972, ex- 
cavation proceeded. fairly’ well. 


: While the fallout continued, there 


were several sections as shown on 
the “rock failures during excava- 
tion bar” with little fallout. In the. _ 


middle of April, the contractor en- 
countered some soft invert and the 
mole got several feet low but by 
early May, it was back on grade. By 
about June 1, 1972 (as shown by the 


drawings “rock failures cn ex- 


17 The second wet. ‘area was identified ce 
Sperry as being in the vicinity. of Station 847 - 
plus or minus (Tr. 85). Ge 
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7 cavation bar’), re was Very little 
fallout and this continued for the 
rest, of Tunnel No. 8. 


the 


that just as soon as the arch was ex- 

cavated the failures started to occur 

and that what fell on the mole 
buckets didn’t bother much but the 
rock that fell behind the dust seal 
of the mole came down and piled up 

on that part of the mole where the 
| contractor later put a shield.” - 

7 In the vicinity of Station g2i+ 
00, Mr. Sperry saw extensive fail- 
ures in the rib area ahead of the 

‘grippers. Cracks were between the 


pers was 20 feet but the forward 
laser target was about 5 or 6 feet 


behind the. heading and the cracks 
into this area. These 


extended 
cracks were pointed out by Mr. 


Sperry to the inspector and to Mr. 


Lincoln and Mr. Rogert_ of the 
_ Bureau. © 


A sketch shoe oa the failures 


| described (AX 9) was drawn by 


Mr. Sperry. In his comments, Mr. 
Sperry emphasized (i) that the 
_ rock falling out always broke to 
curved surfaces away from. the 
_ heading; (ii) that the failures he 


described were through virgin rock 


unless a parting between different 1, cine colloquy occurred : 


rock types-was involved in which 


case the failures would be through 


173 Sperry thought the shield was installed 


on the mole in Aug. or Sept. of 1971 (Tr. 77). 
In fact, the shield was not installed until Oct. 
5, 1971 (n. 53, supra). 


- Addressing the question of how 
failures and fallouts slowed 
down progress, Mr. Sperry. stated . 
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the virgin rock and through the 


parting; (iii) that sometimes fail- 
ures occurred along the. trailing 
floor or even down behind the trail- 


ing floor, which would be 500 feet, 
or more, behind the heading; and 
(iv) that there were offsets involv- 
ing failur es in the lower sidewalls. 

Mr. Sperry referred to one Satur- 
day in January of 1972, in which he. 
saw a large crack in the invert—8 


feet to the left of .centerline—so — 
large he put his arm down to try to 
feel the bottom of it. As the crack 
was curved, Sperry could not gethis 

arm down all the way. but he did 


get his arm down as far as his 


_ elbow.273 
tunnel face and the grippers. The _ 
_ distance between the tunnel face. 
and the forward edge of the grip- 


The direct examination ‘of Mr. | 
Sperry concluded with him noting 
that for the last 1614 days of the ex- 
cavation, the mole had averaged 


185 feet per day. This rate of ‘ad- . 


vance (in what the contractor has — 
called the reference reach) 
achieved even though the section of — 
the tunnel involved had the longest. 
haul time, with the haulage delays 


_ averaging: 12 percent, of the sched- 


uled time. | 
On creas Senuiuations Mr. i 


7 stated that Tunnel Nos. 8 and 3A 


173 The erack in the invert to which Mr. 
Sperry testified was at Station 821+ 00 plus or 


‘minus (Tr. 95-96). ‘The section involving fail-. 


ures ahead of the grippers was in the same 
general area (Tr. 96, 97). . 
On Voir Dire with respect to AX 9, the fol- 


““Q. Now, are the rest of the things that you 
depict on Exhibit No. 9, in a general sense, 
rather than a specific stationing? 

“A. Yes. ‘These failures extended from the 
whole claim reach less the sections where there 
weren’t failures. There were one or two sec- 
tions noted here as little overbreaks or fall- 


~ out.” (Tr. 97). 
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_ were > quite Similar to. ‘Tunnel No. 
1% and that 44 percent of Tunnel 


No. 1 was. supported with steel. 
With respect to Tunnel No. 1, he 
noted that because of the configura- 


tion of the mole the contractor con- 


cerned could not get rockbolts in 
around the mole and could not get 


anchorage of their rockbolts. Mr. 


Sperry agreed that the mole used i in 


Tunnel Nos. 3 and 3A had a fixed 


cutter head, as contrasted with the 


mole used in Tunnel No. 1 which 


had several variable head sizes.17° 


While he was of the opinion that 
the Tunnels Azotea, 4 


_. %4Mr. Sperry recalled the company’s geolo- 
gist, Mr.. Hayes, saying that they were quite 
similar. Ho had read Mr. Hayes’ report (AX 1) 
~ before Fluor Utah’s bid was submitted (Tr. 
104, 105). 

18 The. contractor could have erected. steel 
‘supports in Tunnel Nos. 3 and 3A, but they 
- would have encroached on the “A” line. Mr. 
Sperry acknowledged that the contractor had 
taken a calculated risk in assuming that all 
of the support problems could be cared for 
by using. rockbolts (Tr. 107, 108). 


170 Tr, 108. The Final ceusirucion Report 


for Tunnel No. 1 states: 
[T]he. machine. can bore diameters: of 19 


: feet 10 inches, 20 feet 10 inches, and 21 feet 


2 inches (GX KKK, Appendix, p. 9). 


471 The Final Construction Report 0 on Anotea 


Tunnel states: 
“Rock bolt installation ‘in. the test gece 


was conducted using the tunnel bore estab- | 


* lished for the steel support section /(13-feet, 
3-inches diameter) from Station 1273+94 to 


1260+ 20.2. At Station 1260-+ 20.2 the con-— 
tractor: reduced the bore diameter to 12 feet: 


6 inches which was the normal size for a rock- 
bolt supported section.” (GX QQQ, p. 48). 
171,The Robbins tunnel boring machine used 
in Blanco Tunnel. permitted the diameter of 
the. tunnel excavation to be varied from 9-feet 


11-inches to 10-feet 7-inches (GX SSS, p. 45). _ 
1% The Final Construction Report on Oso | 
Tunnel. shows. that excavation of the tunnel: . 
started using a bored diameter of 10-feet Gu. 
inches but that later the cutter head was re-. 
duced: to. a diameter of 10 -feet. 2-inches (GX. 


7 RRR, pp. 53, 65). 


Blanco,!”® | 
and perhaps Oso 179 had been bored 


| with apie, ae variable head 


sizes, he stated that it was not com- | 
mon to have variable head sizes 
and that the more recent moles have 
not been built with variable size 


cutter heads. 


While agreeing: that. the contract 


: indicated - that approximately 80 : 
percent. of Tunnel No..8 would re- 


quire support other than rockbolts, 


Mr. Sperry had thought it a bit odd 


that the Bureau contemplated SO 


much of the support required would 


consist of other than rockbolts. As 


to the statement in Paragraph 50 of 
the Specifications,!®° about Govern- 


ment testing indicating that “many 
of the sandstones, shales and silt- 
stones to be excavated will deterio- 
rate or disintegrate rapidly when 
exposed to air or water or. when — 


stress relieved or a combination of oan 


the three,” Mr. Sperry said that in 
the context of the paragraph the 


references to “deteriorate” and “dis- . 


integrate” clearly referred to sur- _ 
ficial things and not to the deep 
cracking that had occurred 3 in Tun- 


| nel No. 3. 


After Mr. Sperry left the Snpley 


of the. contractor in late Aug. of 


1972, to join the engineering con- 


sulting firm of A. A. Mathews, Inc., 


he assisted in ‘the. preparation of 


the May 1978 report (AF 77). In 


that role he had corresponded with 


Fluor Utah’s Mr. R. Hungett, Vice 


President of Construction. In a let-— 


ter dated Apr. 6, 1973 (GX B), Mr... 
Hungett stated that the, words 


189: See Appendix fom ae provisions = Para- 


graph 50 and of Clause 4 of the General Pro-. 
prasions. (“Differing Site Conditions”). 
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“stress relieved” appearing in 1 the 
report. bothered him in view of what 
the company was trying to accom- 
plish but that since the words were 
quoted from the specifications he 


guessed there was nothing else ps 


company could do. — 
Upon his prebid site visit, Mr. 


a Sperry saw the layers of shales, ; silt- 


stones, and sandstones by the por- 
| tals and concluded that there was a 
very slight dip to the east. He 
agreed that the formation in the 
_ layers would continue into the 
mountain and that as the contrac- 
tor bored’ into the mountain these 
layers of different material would 
intersect right at the circumference 
of the bore.™ 

Prior to selecting | ‘the. Dresser 
mole for use in the tunnels, Mr. 
: Sperry visited construction jobs 
where moles: were being used and 
observed the boring machines in 
operation. The contractor had had 
~ direct experience with the Jarva 
mole on the River Mountains. job. 
In preparing the bid on the instant 
project, the contractor obtained 


181 Where the material | changed the contrac- 
tor could expect to experience rock falls and 
failures. (Tr. 127). It is not easy to discern 
where’ materials intersect in a moled tunnel, 
however, as is shown by observatlons made 
with respect to Tunnel No. 1: 

~ “FOJnly in the portion of tunnel sceavated 
by conventlonal methods are joint and bedding 
planes readily: visible. The relatively smooth 
surface of the ‘machine- bored tunnel. makes 
such features difficult to discern. ‘Moreover, 
a. coating: of silt and clay plastered on the 
tunnel surface by action of the machine ob- 
“scured, and in some plates perhaps obliterated, 
traces: of joint planes.” (GX KKK, Appendix, 
p. 10). To the same effect, see GX A, p. 3). 

183 The mole selected was a.prototype mole. 

It was the first mole manufactured by Dresser 
Industries and had originally. been designed 
for hard rock (40, 000 psi) with a'16-foot bore 
. diameter (Tr; 129, 130). 
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specifications on other moles besides 
the Jarva mole including those for 
the Caweld, cay and Rob- 
bins moles. | | 

Further details were , elicited on. 
cross-examination as to how the © 
laser system used for guidance of. 


the mole - was intended to function. 


and how it had functioned.2® Mr. : 
Sper ry testified that there were two 
targets on the mole, the forward 
target indicating where the cutter- 
head was and the rear target indi- 
cating the direction the mole was 
steering in; that the.mole operator. 
was approximately 10 feet from the - 
rear. target and 18 to 20 feet from 
the front target; that the operator 
observes where the light is on the 
front target and positions the mole 
cutterhead so that he’s steering with. 
the spot in the forward target in the | 
center; that the target the operator 
is mguired to observe is 8 inches by 
10 inches and that he’s expected to 
keep the laser beam in half-inch ra- 
dius, one inch circle and that’s in 
the center of the target; that the 
tolerance allowed for the mole go-— 
ing around the circumference was 
one inch at the bottom of the in- 
vert; and that sometimes the mole 
would get off line and grade more . 
than an inch and cause tights i in the 
tunnel.18* 


183 With the laser system. used to guide the | 
mole, it was possible for the mole to. get off 
line and grade. One reach of Tunnel No. 3 was 


moled high and, according to the correspond- 


ence, all of Tunnel No. 3A was: moled “high 
(Tr. 144). 
Mba Tt would be possible: for: the mole ‘to be 
driven with the target system used so that the 
‘mole would’ actually rotate around the laser 
beam. Mr. Sperry could not say from his ex- 
perience, however, as to whether this had ever 
happened (Tr. 146). 


Mfo0  BLUOR UTAH, ING. — 
| " * January 15, id 


soe to a “question as to 


| whether the rock in River Moun- 


tains ‘Tunnel was better than the 


rock in Tunnel Nos, 3. and 3A, Mr. 


| Sperry stated that the rock in River 


Mountains stood unsupported for 
long lengths ‘of the tunnel. He 


- added, however, that it was neces- 
sary to. take into account that the 
tunnels involved different rock 
types and different diameters. Not- 
ing that the diameter of Tunnel 
Nos. 3 and 3A (20 feet 6 inches) was 


much greater than the diameter of 


River Mountains Tunnel (18 feet 
, excavated), Mr. ‘Sperry stated that 


failures in the same type of rock 


would be worse in the bigger tunnel. 


Mr. Sperry was aware of the 


| article which had appeared i in West- 
ern Construction concerning the 


contractor setting world records in 


Tunnel No. 3 (GX. F). The.world 


records had been set: during excava- 
tion in the reference reach of Tun- 


nel No. 3. The record set was at the 
far end of the tunnel between the 


inlet portal and Station 755 and re-. 


flected: consideration of the size of 
the tunnel and the 260 feet of exca- 
vation accomplished i in one day. . 

- Upon rebuttal Mr. Sperry oe 


fied to. a number of things includ- 


ing the following: (1) his: experi- 


~ ence in estimating tunnel projects as ~ 


a private consultant; ( ii) the fact 


~ that the. mole used on Tunnel No. ue 


had been a prototype mole; 185 (aii) 
that neither the Jarva mole on 
which the contractor’s bid had been 


«SS Tt is ‘undisputed that the mole used to : 
excavate Tunnel Nos. 8 and 3A was a a prototype 


‘mole. See n. 100, supra. 


OB 


based, nor the Dresser idle’ rel to 
perform the contract 18° had vari- 


able cutter heads; (iv) that it was 


not cominon for contractors to use 
a variable head mole; (v) that at 


-the time of the hearing mole con- 


tractors were using a guidance Sys- 
tem very similar to what had been 


3 employed on Tunnel Nos. 3 and 3A; 


(vi) that in the vicinity of DH 116 : 
and in another wet area the amount 
of water ‘pumped had ranged from 


30 gallons to 40 gallons per hour; 
(vii) that as a private consultant 
Mr. Sperry had participated i in the | 
preparation of at. least part of the — 
bid estimate for the VAT tunnel — 
and in that. capacity had had occa- 
sion to see and study the specifica- 
tions; and. (viii) that during exca- 


vation he was in Tunnel No. 8 an 
average of five times a week.t8? — 
— It.was during: Mr. Sperry’ s rebut- © 
tal testimony that his résumé was — 


offered in. evidence (AX 88). In the 
course of such testimony | Mr. Sperry 
| drew a diagram showing the loca- 
tion of the roll indicator (AX 89) 
-and another diagram designed to — 
illustrate the. functioning of. the 
guidance system (AX 94-A and 94 
“B), Also offered anc received in ev1- 


dence were two ‘pages from Mr. 


-Sperry’s diary (AX 90) showing 
readings he had taken from gauges 
“measuring pressures being exerted © 
against rockbolts after they had 


been torqued. The readings were in 


sponds pe eg | ae and 5 were 


"18a The Dresser mole used: on the project was 
neither proposed nor: discussed as a ale 
head mole (Tr. 1291). a 

18? Mr. Sperry made an entry in his: diary 
‘every day Hee he was on the job” ras 1308). 
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en by Mr. Sone in late Dec. of 
1971 and. in early Jan. of 1972. 
According to Mr. Sperry the exhibit 


| indicates that while the arch was” 


- coming down, the support system of 


~ the bolts and. pans was taking the 
weight (2.¢., the arch was not falling 


out behind: the bolts).***__ 
Another exhibit involving Mr. 
Sperry’s diary is AX 92, The entry 
for Mar. 24, 1972,!®° shows that Mr. 
Sperry was underground on that 


date; that at the beginning of the 
day the face of the tunnel was at _ 


Station 781+46; and that the mole 
advance: achieved: that day was 63 


feet. One of the entries states: 


“Some ties submerged between Sta- 


tions 790 and 785. Invert. very wet. 
Bolts over mole again dripping 


. water. Told CRP to drill drain holes 


between pans.” Mr. Sperry said that. 
the instruction was issued to the © 
| tunnel superintendent to avoid hav-| 


ing the water dripping from the 
rockbolt holes. conducted by the steel 
pans (attached to the rockbolts) to 


the rib where it would run down the . 


‘ribs causing the mole grippers to 
‘slip to. some extent. The effect of 


drilling drain holes between the 


pans would be that more of the 


water would drip right down on the 


invert rather than running down the 


ribs of the tunnel. When. the water 


~ ran down the ribs, it sometimes ran 
on to the to p of the gripper pads and 


if the grippers were extended the 


18 'The diary entries given in AX 90 were 


for Dec. 29, 30, and 31, 1971, and Jan. 3,:1972. | 


18 Mr. Malcolm Logan visited Tunnel No. 3 


on Mar. 28 and 24, 1972. Asked whether the 
conditions he observed on March 24 had ob-. 


tained on the preceding day,- Mar. 23, 1972, 
Mr. Sperry stated: ‘Yes. We had been in this 
condition for some time” (Tr. 1320). 
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water his no plese to go , except to 


conduct itself to the leading or trail- 


ing edge of the grippers and run 


down there. 


Over the “oh ieeigs of Cae 


ment. counsel two exhibits offered 
by the appellant were received in 


evidence. Accepted into evidence — 
was a work sheet (AX 91) which 
was characterized by Mr. Sperry 
as a summary of work done by oe 
while at A. A. Mathews, Inc., 

1978,° in conjunction wath Report 
No. 1856 (AF 77). Another exhibit 


to which a Government objection | 


was raised involved an excerpt 


from the specifications for the VAT | 
tunnel. The purpose of offering the 


exhibit was to show that the later 
VAT specifications contained a pro- 
vision essentially the same as that 


contained in Paragraph 50 of the 


instant: contract 2°! but with addi- 
tional language warning the pro- 
spective contractors of possible 
fracturing due to overloading and 
extremely as standup times.!* 


190 © The figures a in the exhibit were stated 
to have been taken from the job records of 
Fluor Utah except for Column 8 which repre- 
sents a projection made by Mr. Sperry. The 


basis for the Government objection was the 


absence of the records upon which the sum- 
mary was based (Tr. 1313-15). The hearing 


“member noted the serious question he had — 
about the value of evidence received where 


the ‘underlying data had not heen offered 
(Tr. 1845). 
191 “Government atng indicates that many 


of the sandstones, shales, limestones, and silt- — 


stones to be excavated in the tunnel will de-. 


teriorate or disintegrate rapidily when. ex- 


posed to air or water or when stress relieved" 
(AX 938). 

384 The Janguage containing the twofold 
“Tn addition to surface de- 
terloration, fallout may occur along bedding 
planes and joints, also fracturing may occur 
in the rocks due to overloading. Extensive 
reaches may be encountered where the ground 
stand up time is extremely short” (AX 93). 
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ies obj ected to on Gana 


counsel was the following. testi- 


| “mony ¢ elicited from Mr. Sperry:. 


Ba. Q: Did: you. consider» a mole man — 
'  factured. by Robbins? ” ote igs Hise 


A: Yes. 
Q: Was that offered to you with a 
variable head? - 


A: No. In fact, Mr: Robbins, Dick 


Robbins, advised against: the use of a 


7 variable head on the mole. ais 
Q: ‘Had the. Robbins. mole been » used 
on any of the: tunnels mentioned during 


the course of: this hearing? Ee 
A: Yes. | 7 ia 
ee: Which ones? . 


A: Azotea, Blanco, and ¢ 030, plus—1 , 


guess that’s all. 


(Tr, 1289-90). 198” 


_ Appeliant’s witness | Say aise | 


testified upon rebuttal that there is 


a reach in Tunnel No. 38 which he — 
had selected as the reference reach _ 
in connection with the claim. The~ 
entire colloquy* between appel- : 
lant’s counsel and: the witness. is set. 


z forth below: 


Q: Do you recall, Mr. ae that 


there’s a reach of Tunnel No.°3 which 


the contractor. calls: a reference reach in- 


| connection with his claim? t3 
A: Yes. 


Q: Which extends eebi Station 752. 


: plus 41 to Station 721 plus 84, a distance 


of some over 8,057 feet, do you -Tecall 
os that? nan : : 


198 The basis of objection to this line of ques- 


tioning was hearsay (Tr. 1290). : 
14 Appellant’s counsel returned to the sub- 


_ ject a short. time later when interrogating Mr. 


_ Sperry with respect to AX 91. The following 
_ exchange ‘took place : . 


"Q: And ig the Column 6, which is headed 
‘Reference » ‘Reach,’ the reference. reach which 


you selected? 
cA Yes. 


“Q: Did you discuss ‘that with’. any of your 


superiors at Fluor Utah? . 


“A: Discussed this with Mr. Hungett * * 
who was a vice president of: Fluor Utah at 


the time.’ > EY, 1818). 
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| than rockbolts. 


ae I recall: ties reference reach, the 


| station’ sounds right and r m not sure of 
them. e | 


Q: In any event, it was up toward the | 
far end of the tunnel— | - 

Av Yes, right. . | 7 
| Q: —from where you siacied moling? ; 
AY And those stations are at the far 


| end, yes. 


yee. And. who meicated. that reference 


. a reach in connection: with this claim?. 


~AsT did.. 
—Q: ‘And. why did you aclact. ‘hat par- 


cular reach? ?. 


A: Well, the race goes from where 


the equipment was finally repaired, put 
. back together after the damage sustained 


by the fallout and the end of the job. It’s 

the entire length of time in those, from. 

those stations. — 4 
Q: And was that reach. in your judg- 


- ment; comparable to the—were the con-_ 


ditions in that reach. comparable to the © 
conditions indicated 1 in the. contract? ge 
A: Yes. ee 
Q: Is that why you chose that reach n? ne 
A: ‘Yes. . 


) (Tr. 1810-11). 


At the Sonchision of his teas hak 
the: hearing -member asked Mr. _ 
Sperry to enumerate the. factors _ es 

that. had caused him to disregard or ° 
at least not proceed on the basis. of 


the Government’s estimate that. ap-- 
proximately 80 percent of the tun- 
nel would require support other 


investigating party had “inter- 


preted the rock conditions from 


what we saw-on the job, not only. the 


cores but the topography, the mesa 
land at the jobsite itself and the 


way that stood and the way it was. 
so massive” (Tr. 137 3). ae 
After referring to articles he had 


| read on the aval’ 1 and the Na : 


In response Mr. — 
Sperry stated that. the main factor _ 
was the way the. contractor’s prong 
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“vajo 2 sobs: including aie Benviett 


; article, two articles In Western : 


Consenicuon and an article in Min- 
ing Engineering, and the fact that 
the prebid investigating party had 
looked at the equipment in Tunnel 
No.1, Mr. Sperry stated: “And I 


think a large factor was our success » 


at River Mountains Tunnel . which 
was for the Bureau of Reclamation 
and our success in steering the mole 
and also supporting the rock with 
rock bolts” (Tr. 1873-74). 


| g. Summary 
Thomas W. Greet: 


re 208-50, 266-390) 


Thomas Ww. Green, « a . profession- 
al engineer, went to the Navajo In- 
dian Irrigation Project in J anuary 


of 1971 as the office. engineer. He 


continued in that capacity until 


September of 1973 when he became | 


_ acting project engineer. That posi- 
tion was held by him until the job 
-. was completed in June of 1974. 

- As office engineer Mr. Green was 
_ responsible for inventorying critical 


103 After noting that the Bennett paper had 
been testified te as confusing, Mr. Sperry 
stated that the gauge. cutters on the mole used 
in Tunnel No. 1 were angled around at quite 
a sharp angle so they actually cut'a very large 
chamfer ‘between the face of the tunnel and 
the walls of the tunnel and so cutting at this 
angle tended to overstress the rock that was 
to.remain. | 

_ Mr. Sperry also noted (i) that the ‘pictures 
they had taken of the cutters used on Navajo 1 
showed them to be worn completely flat 
(through the shell into the bearings) ; that 
while. these weren't: necessarily the gauge cut- 


ters, he had assumed that in a lot of cases the ~ 


gauge cutters must have been worn drastically 
which he felt certainly damaged the rock ; and 
that the Jarva mole on-which the contractor’s 
bid had been based would not damage the rock 


either by reason of the angle of its cutters to — 


the rock or by reason of the way in which its 
grippers functioned (Tr. 1874-75). _ 
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ane meceuted with all hase | 


of the work. During the excavation 


of Tunnel Nos, 3 and 3A Mr. Green 


monitored the mole cutters and kept. - 
records on the cutters that were 
used on the mole. He estimated that 
he entered the tunnels an average 


of twice a week during the excava- 


tion of ‘Tunnel Nos. 3 and 3A. Mr. 
Green did not go into the tunnels 
nearly as often when the concrete 
work was being performed. In ad- 
dition, Mr. Green entered the tun- 
nels for the purpose of taking pic- 
tures (he was also job photograph- 
er) and because some materials and 


supplies were kept there. 


Mr. Green drew a sketch (AX | 
12). to illustrate the type of rock 
failures that he had seen in the claim © 


reach in Tunnel No. 8. The failures 


that. he had seen: consisted of (i) 


failures in the arch extending to a 


point 5 feet plus or minus the spring | 
line; (11) failures right on the face 
of the tunnel with typical failures — 
involving rock that had failed ap- — 
proximately 4 or 5 feet above the 


invert; (111) failures up to-a layer 
of shale; and (iv) failures observed 


in the ib section 4 to 5 feet above | 
the invert. Some of the arch failures 
seen by Mr. Green involved failures 
to bedding planes. Some of the fail- 
ures had curved surfaces and some 


of the cracks in what appeared to 


be homogeneous material were con- 
sidered to be new failures. The fail- 
ures that he witnessed that were not 
to distinct bedding planes were fail- 
ures in one material. Mr. Green. es- 
timated that 90 percent of the fail- 
ures sketched in. AX. 12 had oc- 


curr ed in. the: claim reaches of tun- _ 
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| nel excavation ‘ in 1 Tunnel Nos. 3 and | 


SA. 196 
Some of the failures observed in 


the rib- section of the tunnel. “were 


| behind the cutterhead but ahead of 
the grippers looking toward the 
heading. Sometimes it had . been 


necessary to place cribbing between : 


the grippers and the ribs in order 


for the grippers. to achieve the nec-— 


essary. pressure to thrust. the mole 
forward. Generally speaking, crib- 


material was: moist. Rock failures 
_ were also observed behind the grip- 


pers in the rib of the tunnel * 497 and 


sometimes Mr. Green saw fallout 
back onto the trailing floor which 
extended about. 560. feet, from the 


heading. Mr. Green’s sketch of ob- 


served failures (AX 12) +98 was re- 
ceived 
jection. 


_ As to the ‘effect that the’ failures 

“observed had had upon the excava-__ 
tion operations, Mr. Green stated — 
(i) that sometimes the mole had to 


be shut. down in order to handle the 


muck generated by the failures; (ii) 
that fallout damaged hydraulic 


lines to the rockbolt drills and. to 


the hydraulic lines - associated with 


the. operation of the mole Itself; 


188 Mr. Green gave as a: Penn estimate that 


he entered the cutterhead ‘G0 to 70. times in - 
‘Tunnel Nos. 3 and 3A and: that. he saw rock: 


failures or fallout ahead of the. cutters. 40. to 
45 times (Tr. 331). 


“ot Some failures: ‘éecurring in the ribs on 
. the tunnel behind the grippers were considered | 


to have been caused py the grippers. Failures 
of any significance attributable to the grippers 
occurred where there was. a& joint or bedding 


. plane underneath the eripper pad (Tr. 336— 


of). 


308 No stationing 18 indicated on. the sketch 


(AX 12) by Mr. Green (Tr. ‘838-89. 382). 


in, evidence without -ob- . 


(iii) that a considerable amount of 
the mole. downtime attributable to. 
hydraulic system problems was due 
to the fact that. the hydraulic .mo- 
tors were set with very fine toler- - 
ances and could not take the con-— 
tamination. of the system. by reason 
of the breakage of the lines; (iv) 


that the invert. concrete operation _ 


had been delayed considerably due 
to having to remove tights from the 


Invert and having to clean the in- 
_ bing was necessary only where the | 


vert prior to concrete placement ; 


(v) that there were delays result- 
ing from continual fallout on the 


utility lines’ which damaged the 
lines and took time to repair; 199 


and (vi) that. the failures observed | 


which délayed completion of. the 


arch concrete was the additional 
‘concrete required to be: used behind 
the forms because of the overbreak | 
“outside the bored. diameter of the 


tunnel.2 9. | 
Kight photographs’ taken. front. an 


album of Fluor Utah showing job 


progress was introduced as AX 16. 
All of the. photographs, related. to 
conditions existing prior to concrete 





199 The failures observed occurred in the 

claim ‘Teach, the: Teference reach and in the - 
reaches which were neither one. -The. most 
severe failures that delayed the contractor. the: 
most, however, occurred in the claim reach 


-. (Tr, 350-51). In Tunnel No: 3 some tight re- 


moval: was experienced in the reference reach 


but that did not severely delay the. invert. con- 
_ erete placement (Tr. 352). 


20 As to the arch concrete, Mr. Green testi- _ 


fied that there was fallout occurring ahead of 


the concrete placement that was quite severe 


and. that. required cleaning before. the forms . 


could be set. The fallout had to be cleaned out 
before. the concrete could be pumped behind. 


the arch forms. Utility lines damaged by.fall- — 


out had, to be repaired before the. contractor . 


could proceed with. the placement., hee the arch 


concrete (Tr. 353). 
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placement. and all but AX 164. 


(showing typical placement of arch 
forms) were assumed to have been 


? | taken in Tunnel No. 3 on Mar. 17, 


1973.2 With respect to failures in 
the arch, the following exchange oc- 
curred on direct examination : 


Q: Do you recall a section. in this tun- 
nel (in) which: the sub invert [°°] con- 


crete was removed pursuant to ona for. 


changes number 1? 
A: Yes. I do. - Hee 
Q: And do you recall seeing: the. ‘arch 
- in that area? 
A: Yes. 3 
Q: Do you recall seeing any—well, 


could you describe what you saw. with 


_ respect. to the arch in that. area ? ee 


A? Well, what I saw was. several 


cracks | in the arch in that area. The arch 


appeared to be low. It wasn’t a perfect © 


 eircular tunnel, There were these cracks 
and it. looked. like the top of the arch 


had. come down Just by visually looking 


at this. 
Q: And was that area of the arch re- 


_ mined, essentially, throughout the reach 
| where the order of. changes: number Ly 


a pplied? - 


A: That: area was remined, in ‘that. 
we had to remove some. of the rock bolts | 
in that area, and reinstall the rock bolts 
after remining. 


Q: And, in fact, that was: done .in a 
very. careful manner, wasn’t it? : 


A: Yes, it was quite dangerous to re- 


‘move these rock bolts, and to relieve the 
bearing. under the bearing plate, we re- 
moved the rock bolts, remove the tights, 
and then install another rock bolt, was 


quite time consuming, and quite danger- 


- ous for a miner under an area he was re- 
lieving the support he had there. | 


(Tr. 364-65). 


— On cross-examination Mr. Green. 
acknowledged that the only tunnel 


201 That is the date shown for AX 16F which 
is a photograph depicting Tunnel. No. 3 rib 
tights at Station 781+75 (Tr. 356-61). 

-202No subinvert was ‘placed in the tunnel 
(a B83): 
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he bad been in during sxcavation 
were Tunnel Nos. 3 and 3A. He also. 


stated that he could not recall any 
instances of gripper caused rib 
failures where the material was 
more than damp; that in his tunnel 
visits he had sometimes found it 
dusty.and at other times clear; and 


that he did not recall how mich 


additional concrete had to be 
placed within the forms because of 
the rock failure he had observed i in 
“ cen 208 | 

. Green also testified exten- 
ieay as to quantum. He had 


‘participated in the préparation of 


the claims involved in the appeal, < 
as had Mr. Mike Eldridge,> an ac- 
countant employed by the contrac- 
tor. The general arrangement. was — 


for Mr. Green (the office engineer) | 
to determine what equipment was. 

to be used, what dates were to be 
é used, that were > relevant and what | 





“208 On cross examination the fottowing col- 
loquy. took place: 
- “9, Mr. Green, do you aye any idea on new 
much additional concrete had to be placed 
within the forms because of the types of rock — 
failures or ofan eereron you bade in: the . 


tunnel ee: 


LD. ee don’t—adattional : concrete had. to be | 


placed, I don’t recall the figure.” (Tr. 383-84). - 


' 24 Testimony as to quantum is ‘included un- 
der Part II, Entitlement, since there appears 
to be some benefit in having the.testimony of — 
the witnesses in one section of the opinion | 
where, as here, the failures in what has been . 
designated as the claim reach and those oc- 
curring in the reference reach have been char- 
acterized as involving only. differences in degree 
(Ty. 352). . 

203 At the time of the hearing, Mr. widriage 


‘was outside of the country, as were Mr. Hun- 


gett and Mr. Davenport. Because of the im- 
portance of. the records which Mr. Eldridge 


‘either prepared or collaborated in preparing 


(AX 10 and AX 11), the record was kept open 


for 120 days to allow the Government to take — 


the deposition of Mr. Eldridge upon his return . 
“Although Mr. Eldridge. did 
return within the specified time, the Govern- 
ment did not avail itself of the opportunity to 


depose him (Tr, (244-61). 
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footage 3 was to ae ‘involved in the 


various reaches with Mr.. Eldridge 


4 responsible. for extracting from the 


"books and records of the contractor | 
the dollar ‘figures for the labor, | 
equipment and other items of Oe 


related to the contract. work, - 


as AX 10 was a voluminous docu- 
ment containing working papers ae 


and other data pertaining to the In | 
Situ Rock Stress Claim. Included i in: 
tho front of the exhibit 3 is a three 


page document entitled “Navajo 3 


mation in February of 1974. Shown 


in AX 10 are the costs actually in- 
~ curred in the claim reaches of Tun-_ 
nel Nos. 3 and 3A. Categories of 
costs under the heading “Tunnel — 
Excavation” are “Labor,” “Equip- 
ment,” “Materials & Supplies,” and 
“Permanent Materials,” — showing 


the amounts claimed for each. The 
same categories of costs and the 


amount claimed for each are also. 
shown under the headings “Place - 


Invert Concrete” and “Place Arch 
Concrete.’ ar 


_ 200 At the time Mr. Gieci testified the work- 


ing papers included in AX 10 showed the actual 
_ . costs. incurred in the claim reaches for Tunnel 


Nos. 8 and 3A. The exhibit also shows in vari- 


ous places what is described as “should have 


- been costs” for the claim: reaches. Except for 


limited items of costs (e.g., “Permanent Ma- 


terials’), the actual costs incurred in the refer- 
ence reaches were not. shown (Tr. ate 232, 
268, 301-09). 


207 The tabulation shows ie caeeneniee sauh . 
‘for the DH 116 claim to consist of 257 feet — 
of tunnel between Station 854-06. and Station - 


851449 (AX 10). ‘This stretch of the tunnel is 


-- included as part of the claim reach for Tunnel © 


No. 3 (Station: 859+72. to Station 752+41) 
in the May 18, 1973 claim submission (AF 77). 
Sea text. accompanying n, 68, supra. 


‘The. sabia costs ee for: Tun-. an 


nel Nos. 3 and. 3A reflect costs ex- 


- tracted by Mr. ‘Eldridge from the _ 
general ledger.and entered on sheets tee 
contained in the exhibit. The backup 


sheets for summary items (€.9ry 


F. Tunnel 3 Excavation Labor) in- 
_ Offered and received in evidence - 


clude subtractive items for time pe-- 


_riods when the contractor was not’ 

in the claim reach. These adjust- oy 
ments were necessary because the 
ledger was not posted on precisely — 


the same day. that. the claim. 7 7 


started and ended. - 
and 8A Progress Tabulation.” This 
tabulation 2°? was part of the claim 
submitted to the Bureau of Recla- 


It was Mr. Green ae sslsced ie 


- equipment included in the claim but 


it was Mr. Eldridge who had devel-_ 
oped the cost for the equipment ap-— 


plying AGC rates in accordance 


with the terms of the contract.2°* 
Mr. Eldridge also determined the 
amount to be included in the claim — 
for the escalation of materials pur- 


- chased after a certain date? and 


calculated. the - amounts of indirect. | 


-eosts for which claim was made. It 


was Mr. Green, however, who pre- | 
pared the computations in support. 
of the amounts claimed for “Addi- 


| tional Mole Rental” and for the ac- _ 


tual grout costs in- Tunnel Nos. 3 


and 3A... 





“08 Shown on Sheet C1 of AX 10 are the | 


_ equipment costs claimed for Tunnel Nos. 3 . 
and 3A excavation, Tunnel No. 3 invert con-. °- 


-erete and Tunnel Nos, 3 and 8A arch concrete. . 


The eosts for. equipment ownership and: for 


equipment operating expenses do not represent 


actual costs but rather represent the develop- _ 


ment of costs by applying AGC rates in ac- — 
cordance with Paragraph 1s of the Specifica- 


tions (Tr. 218-238).. 


22 Mr. Green assumed that the sheets start- 
ing with Sheet Li of AX 10 show the escala-. 
tion of job materials ‘and ‘supplies after the 
date the. contractor considered the project 


should ‘have been completed (Tr. 235-36). _ 
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In a. | number of Sais items 


had either been improperly in- 


eluded in or omitted?’ from the 


claim.. Mr. Green testified as to the 


proper adji ustments to be made to 


the various schedules: ‘and: sum: 


maries of the costs involved. 


one stretch of tunnel would be con- 


- sidered a reference reach and an- 
‘ other would be treated as'a claim 
reach, Mr. Green stated that va- 


rious personnel had ‘had input and 
that determination of these reaches 
was nota decision that he had per- 
sonally made.’ He noted, however, 
that the reference reach rates of 
progress for Tunnel Nos. 8 and 3A 
were shown at the front in AX 
10 74+ and that such rates of progress 
had been attained in some part of 
the tunnels.”**.Mr. Green acknowl- 





210 Among the examples of costs thought at 
. one time have been omitted from the work 
‘gheets. as prepared by Mr. Eldridge. (AX 10) 
wera the operating expenses for the equipment 
used on the second and third shifts for Tunnel 
No. 3 excavation (Tr, 225) and for Tunnel No. 
3 arch concrete (Tr. 229-30). 

. WTy, 272-73, “Navajo 3 and 3A Progress 
Tabulation’ (AX 10) shows the rates of ad- 
vance in the reference reaches to be as follows: 


“Tunnel 3 and 3A excavation refer- 7 


€ncé TEA CRW wk ee ces 185 FPD 
Tunnel 3 invert concrete reference | 

PORCH, 2250 2 ee ee 676 FPD 
Tunnel 3 arch conerete reference 

POAGK: coon oe ee tee ees 378 FPD 
Tunnel 3A arch conerete reference. | 
Bas 5:1. «Reape a co gn Re ee eee ER 300 FPD” 


219 Addressing the question of whether the 


rates of progress shown for the reference — 


reaches represented the fastest rates of prog- 
ress achieved throughout the project for the 
various categories, Mr. Green said that was 
clearly not true with Tespect to the rate used 
‘for excavation. 
Mr. Green stated that except for excavation 


he could not answer the question. posed with . 


respect to the various categories. without ex- 
amining the daily logs’ for the particular ac- 
Cry (Tr. “74—-78). 
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edged that the San Mateo office, of 
the contractor had written to the 
project manager concerning the es- 
tablishment — Of | the reference | 


reaches for. the various categories 
or had copied him on other cor- 
se respondence, as evidenced by Gov- 
Asked upon cross-examination : ernment Exhibits J,K and L. He 


as to how it was determined that | 


also agreed that with respect to 


Tunnel No. 3 there was an overlap-— 


ping between the invert concrete 
reference reach (Sheet F1) and the 
excavation claim reach (Sheet, Al) 
and between the arch . concrete 


| reference reach (Sheet I) and the 


excavation claim reach (Sheet 


A1).3 Although there was a cost 


coding for excavation as reflected 
in AX 10, Mr. Green was unable to 


- Say how costs for removing tights 


in the tunnel were recorded A Tr. 
299-300). 

Mr. Green had participated to a 
limited extent in the preparation of 
AX 11 (“Equipment Cost and Us-- 
age”). Comparatively little testi- 
mony was elicited from him with 
respect to the portions of the ex- 
hibit that he had prepared’ or as- 
sisted i in preparing. is 


3. Summary of Testimony of 
Thomas Case Stone 


(Tr. 784-825, 970-V5a, 1 068-98) 


_ Mr. Thomas Case Stone (a certi- 
fied public accountant employed by 
the contractor) testified extensively 
with respect to the quantum aspects 
of the claim with pacncnles em- 


213In Tunnel No. 8 a total of 444 feet of 
the invert concrete reference reach and a total 
of 1, 324 feet of the arch concrete reference 


reach fell within the excavation claim: reach — 


(Tr, 289-91). 
214 Ty, 310-17, 386-90. See n.205, supra. 


my) EUOR UTAH, ING. 


108, 
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phaeis upon. ‘adaiioas ee deletions 


_ from or ‘corrections of AX. 10.745 . 
Offered in. evidence. as simply a di- 

gest of the work papers included in 

AX 10 was AX 77.2° Among the | 


| changes made by Mr. Stone to AX 
10-was the inclusion i in the front of 


the exhibit of a lead schedule (work — 


paper “A”) in which is set out the 


claim reach. cost: and the. reference. 


reach. costs. under sections desig- 
nated by Roman numerals in related 
exhibits (AX. 10; AX 77; AX 84). 

Roman I is “Tunnel Excavation,” 


Roman. IL is “Place Invert. Con- 


crete,” and Roman III is “Place 
Arch Concrete.” 227 The lead sched- 
wle was considered. necessary since 
there were work papers in AX 10 
| relating to Tunnel No. 3 or Tunnel 
No. 3A or to other things such as 
arch. repairs, grout, or cleanup. | 
The data developed by Mr. Stone 
with respect to the actual costs in- 
curred i in the reference reaches had 
not. been included in the Working 


25 At the time ne testified Mr. Stone was 


manager of project accounting for the con- | 


_ tractoz. Throughout: Mr, Green’s testimony he 
_ had been. present in the hearing room for the 
purposes, among other things, of later deter- 


mining the costs. incurred in. the reference 
reaches on the same bases. as had been used by — 
Messrs. Eldridge and Green in’ determining the — 
costs. in the claim reaches te 201-08, T37— 


88). 


419 Before his testimony concluded, Mr. Stone : 


had discovered that the figures shown in AX '77 


for equipment items were in error in that the: 
exhibit reflected an overstatement of equip- 


ment operating expenses and an understate- 


Ment of equipment ownership expenses, Ac- 


cording to Mr. Stone’s testimony, AX 84 re- 
flects the amounts properly includible on the 


claim for equipment items based upon the use 


of AGC rates (Tr.-970-75, 1070-73). 


_ 211 The. costs. collected in these three. Roman — 
Numeral sections are subdivided : further’ into 
the categories of: ‘‘Labor,” “Equipment, ” Mae © 


terials & Supplies,” and “Permanent Mate 
rials’’ (AS 10; AX 77; AX b4). 


papers ae by] Mr. Bldridgs or 


Mr. Green (n.206, supra). Mr. Stone 
also made changes in the working 
papers (AX 10) to correspond with 


the testimony given by Mr. Green 
concerning changes considered. nec-— 


essary to accurately reflect. the costs 


properly includible in the’ claim. — 
For the most part. Mr. Stone’s testi- 
mony consisted: of identifying work- 


ing papers in AX 10 prepared by 
Mr. Eldridge or Mr. Green and ex- 


plaining how figures carried for- 
ward to the lead schedule had been 
obtained from such data (e. Fos add- 
ing the subtotal of columns in the 
various schedules included among | 


- the work papers). 


In some inetenices: however en- 
tirely new schedules were developed 
by Mr. Stone or his assistants and. 


added to the other work papers in | 


AX 10. This was true with respect 
to such items as arch repair, grout, 


or cleanup. The amount claimed for 
arch repair as shown on Working — 
Paper K16, was $48,487,772 com- 
prised. of costs for labor ($34,203), _ 
equipment ($8,203), material and — 
supplies ($3,887), and permanent 
‘materials ($2 144). The figures for 
these categories of costs were car- 
vied forward to the lead schedule 


(AX.10). Work Paper K7 shows 


the costs incurred for grout in the 


cost categories of labor, equipment, 


material and as oan perma- 


| 218 The faire of “34s, 437 is the addition of 
the amounts in the General: Ledger Account 
7304013 and reflects-minor adjustments in the 
General Ledger from the time Eldridge or 
Green prepared an earlier work paper. The 
comparable figure for this item in the J uly 22; 


1974, claim submission (AF 115) is. 523 — 


(Tr, 808-04). 
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nent Auie tars. for Tunnel Nos. 3 
and 3A, and the. allocation of 


such costs between claim reach © 


costs | and reference reach costs 


with the combined figures for the © 


_ two tunnels being posted to the lead 
schedule. The combined: costs for 


cleanup in Tunnel Nos. 3 and 3A __ 


-are shown in Work Paper ‘K14,220 


- broken down into the categories of 
costs for labor, equipment, and ma-. 


: terials and supplies. 
In the course of his testimony Mr. 


Stone discussed. the manner in : 
_ which the claim had been computed 


in the three categories of “Excava- 
tion,” “Place Invert Concrete,” and 


“Place Arch Concrete.” He stated. 


that he had collected the costs with- 


in the three categories for both the — 


claim reach and the. reference reach 


_ by adding various columns repre- 
senting labor, equipment, materials: 
and supplies, and permanent mate- 
rials as is reflected in the lead sched-. 
ule (AX 10) after which he had — 


transferred the figures so obtained 


for the reference reaches and the 
| claim reaches to. AX 77. 221 ‘The 


_ 39In preparing the work paper ‘the. ‘General 


Ledger balances for three accounts (two for. 
Tunnel No. 3 and one for Tunnel! No. 3A) were 


_ picked up. The combined figures for grout for 
the two tunnels as shown in Work Paper K7 
- (AX 10) are $98,033 for the claim reach cost 
and $10,092 for the reference. reach cost. The 
_ game type of costs are included in the J uly 22, 
1974, claim -submission - (AP 115). in the 
amount of $66,576 (Tr. 804-07). ) 
-220'The cleanup costs come from two ledger. 


accounts, one .for Tunnel No. 3 and one for. 


Tunnel No. 3A. The combined figures for clean- 
up are $61,752 for the claim reach cost and 


$4,507 for the reference reach cost. The same. 
type of costs are included in AF 115-in the | 


amount of $16,994 (Tr. 807-08). 


221 AX 77 has been replaced by AX 84 (n. 216, 7 
supra). and that exhibit has in turn been re-. 


placed by corrected AX 84 (see: n.l, supra). 


We have referenced AX 77 in our * discussion | 
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 Tineae feet shown on AX rie for both - 


the reference reaches and the claim 
"reaches: were obtained from the 
“Navajo 3 and 3A Progress Tabula- 


tion” included in the front of AX 


10. 


~ Under Roman Numeral I “Tun- 
nel Excavation,” AX 77 shows the | 
reference reach and the claim reach 
to consist of 3,057 linear feet and | 
18,784 linear feet respectively. The 

$49.83 shown as the cost per foot | 
without changed conditions is ar- 
rived at by dividing the total cost 
shown for tunnel excavation in the 
reference reach of $152,336 by 3,057 
(the linear feet of tunnel in the ref- | 


erence reach). The exhibit shows 
_ that if the 13,784 feet of tunnel com- 


prising the claim reach could have 


been excavated at the cost per foot — 


in the reference reach, the cost to 
the contractor would | have been in 
the amount of $686,882. According 


to AX 77, however, the costs actu- 


ally incurred in the claim reach for 
excavation were in the amount of 
$2,036,564. Deducting from this fig- 
ure the amount of $686, 882 (cost of 
excavating in the claim reach but 
for the changed conditions) the dol- 
lar figure claimed for tunnel excava- 


tion of $1,849,682 is obtained. 


‘The amounts claimed for Roman : 


Numeral II (Place Invert Con- | 


crete) of $154,770 and for Roman 
Numeral IIT (Place Arch Concrete). 


of $660, 657 have been calculated on 





“oh this wepest of dhe claim, ue oe all. 


of Mr. Stone’s testimony in this area was given 


_ with respect to AX 77. While the changes re- 
flected in AX 84 and in corrected AX 84 have 


affected the amounts claimed for various items, 


there has. been no change in ae method of 


re tneee whe claim. 


aS ID. 
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2. the : same basis as sine on descr ibed 


for. Roman Numeral I (Excava- 
~~ tion). In the aggregate the three cat- 
- egories of costs total $2,165,109, as 
is shown on AX 77 opposite Homan. 
- Numeral IV (Total Increased Di- 


rect Costs. due to Changed Condi- 
- tions). 7 

_Mr. Stoné, also testified with re- 
spect to Roman Numerals V through 


XIII except for Home Office Over- 
head. ‘With respect to Roman Nu- 


meral V (Consultant’s Services), 


- the claim is said to represent pay- 


ments made to A. A. Mathews, Inc., 
for consulting services not related to 


2 the prosecution of the claim.222 Cop- : 


ies of supporting invoices are con- 


tained in Work Paper M of AX 10. 


~ Roman Numeral VI (Escalation on 


ee | ob Materials Purchased After Oct. 


9, 197 2) involves a claim in the 
amount of $33,067. The details per- 
taining to the claim are contained in 


Work Paper L of AX 10, a work 


paper prepared by Mr. Eldridge or 


Mr. Green with the total amount — 


; shown on the. work paper being 
simply brought forward without 
change to. AX 77. In Roman Numer- 


al VIL (Additional Mole Rental) 


- the contractor makes claim for this 


-- item in the amount of $22,058. The 


backup for this claim is contained in 
Work Paper N (AX 10) which was 
apparently prepared by Mr. Green. 


| 22a AX TS (covering at least some of the con- 

- sulting services rendered by A. A. Mathews, 
Inc., in connection with the DH 116 Claim and 
' the Navajo 3 and 3A stress claim) was intro- 
duced in evidence for the purpose of highlight- 


ing that the ‘amounts paid for consulting sery- . 
- ices of that nature were not included in the. 
claim (Tr. 810-14). 


Hers again the total ‘tons the a | 
paper was carried forward by Mr. 
Stone to AX 77 (Tr. 814-15). 


-A major claim item is Honan _ 


Numeral VIII (Additional Project 
Indirects due to Prolongation on — 


the Contract). The claim is in the _ 


amount of $826,361. Data. pertain- 


_ing to the claim is included in Work a 


Paper O (AX 10), a work paper = 
prepared by either Mr. Eldridge or 


Mr. Green. Mr. Stone stated that 
the total amount claimed- for this 
item on AX 77 issimply a combina- — 


tion 2? of lines 24 and. 25 of Work 
Paper.O. , a 
Another major Gain, atears is 
Roman Numeral TX (Home Office — 
Overhead). On AX 77 this claim 


item is shown to be in the amount _ 
“of $341,330.74 Offered in supportof 
‘this item was AX 79, a-paper pre-  - 


pared by Mr. John Schulz, Con- 


troller of Fluor Utah. The paper © 
shows total company revenue, home 


office costs and the derived percent-— 


age figures for the years 1971,1972, 


1973, and 1974 (i the ars | 


#2a'The following comoauy occurred on. n direct > 3 
examination : 


“GQ. Why did you combine the amounts on _ 
those two'lines? 


‘A, Because we now have Galy one aehe 

“Q, What were the two lines before: you 
combined it, what were the nwo ines on the 
work: paper? 


“A. It was the totai line aad the J line just ae 


above it was DH 116 claim. . 
' “Q. Which had previously been a deduction 
to arrive at the total on. the ‘work. paper! 

“A. Yes. 

“CO. So you just put it’ back in? 

“A. Yes.” (Tr. 815). 


224Jn AX 84 the amount claimed for. this ee 


item was increased to $345, 122, In correcting 


AX 84 which accompanied the appellant's 


opening brief the figure has been reduced | to 


$336, 234. See n.1, supra. 
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contract performance). Mr. Schulz 
testified **° that the figures for total 
revenue and home office costs for 
the years involved were extracted 
by him from the books and records 
of Fluor Utah which had been kept 
in the ordinary course of business. 


‘Roman Numeral X (Premium on 


Bond Surcharge) involved a claim 

in the amount of $8,280. The claim 

is for reimbursement of a surcharge 
over a-period of 20 months at $414 
per month. Concerning this. claim 
item Mr. Stone stated that: it was 
a number he had picked up from 
the summary of additional costs 
_due to rock failures (AF 115).2?6 


Still another major item of claim - 


is - Roman Numeral XI. (Profit at 


10. percent). The amount claimed | 


in AX 77 of $342,465 #7 represents 


a figure derived from multiplying 


the subtotal of Roman Numerals 
IV. through X by the 10. ag 
claimed as profit. 

Roman Numeral XII (Bond 
Premium on Increased . Contract 
Amount at .4 percent) involves a 





- 2240On cross examination Mr. Schulz stated 
that the figures in AX 79 did not include any 
amounts for (i) contributions or donations; 


(1i) losses on other contracts; (iii) interest; 


(iv) premium on bonds; or (v) subsidiary 
companies. While acknowledging that some 
business entertainment expenses were included 
in the figures submitted, Mr. Schulz was un- 
able to say offhand the amount involved. Some 
-company-type advertising was also included 
in the figures but in Mr. Schulz’s opinion the 
amount so included would have been 2 minor 
- amount which he imagined would-be in. the 
_ realm of five to ten thousand dollars a year 

_for each of the years involved (Tr. 860-64). 

26 Harlier Mr. Stone had testified that he 
had been successful by and large in tracing all 
tha figures in AF 115 except for the bond sur- 
charge for 20 months at $414 per month (Tr. 
787). 

227 Tr, 820. In AX 84 the amount claimed for 
this item is $346,261. Corrected AX 84 (n.224, 
supra), shows the claimed amount to be 
$335,159. 
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‘un of $15, 068 228 on AX 77. This. 

is another derived claim item being 
the result obtained from multiply- 
ing the subtotal of Roman Numer- 
als IV through XI by the .4 percent 
claamed ° for — additional’ bei 


| premium. 


Roman “Numeral © XII (New 
Mexico Gross Receipts Tax at 4 per- 
cent) represents a claim for reim-_ 
bursement in the amount of $151,- 


287.229 This is still another derived 


figure as it was obtained by multi- 
plying the subtotal of Roman Nu- 
merals IV through XII by the 4 
percent claimed for the New Mexico, 
Gross Receipts Tax. a 

‘Following the. conclusion of his 
direct testimony with respect to AX 
77, Mr. Stone gave further testi- 
mony concerning the equipment _ 
rates used in the claim. Comment- 
ing upon AX 80,72" Mr. Stone states - 
that based upon the equipment items 
selected for comparison the amounts 
included in the claim for equipment | 
are lower overall than would be the 
case if the applicable AGC. rates in 
effect in 1970 had been used. (Tr. | 
823). 

On cross-examination Mr. Stone 
denied that he had testified that me 


228 Tr, 820. In Ax 84 the amount claimed for 
this item is $15,235. Corrected AX 84 shows 


the claim for this item to bein the amount of 


147,470. See, however, 0.1 supra. 

‘Mr. Stone acknowledged that the percentage 
figure employed had been obtained arom AF 
115 (see 0.226, supra). ; 

229'Tr, 821. AX 84 shows the amount of this 
claim item to be $152,964, while corrected. AX 
84 shows the applicable figure to be $148, 060. 

20 AX 80 is a memorandum from Mr. C. H. 
Coulson to Mr, Stone under date of May 5, 
1976, in which Mr. Coulson (then an assistant 


_ to Mr. Stone) states: 


“[T]he average 1970 AGC rate appears to 
be ed than our pr eraae claimed rate.” 


41 te So BEOR UTAH, INC. 
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hat Bean able i ‘ie the data; in: AX 


10 to the contractor’s ledgers.2*1 In- . 


_terrogated as to his knowledge of 


other matters, Mr. Stone was un- 
able to say. (i) whether equipment | 
costs, insofar as they involved idle | 


time, had been prepared in accord- 
ance with Paragraph 17; 


AX 85 was operating; or (111) 
whether the figures shown. on the 
claim reach side of Roman Numeral 
VIII of. AX. 84. 282 included an 
amount for the New Mexico Gross 
Receipts Tax. 


+ Digest. ae Téstimoiny of Dr. 
- Ronald Rugene - a ouer (Tr. 
390-554, 1275-79) | 


s De ‘Heuer was an. canportant wit- 
ness ‘for the appellant, not. only be- 


cause of his expertise. in the field 
of soil and rock Mechanics aes but 


231. Immediately thereafter the oe ex- 


= ‘change took place: 


—"Q. You didn’t say that? 
_. “A, (Indicates negatively). 

' “Q, Well, were you able to. do that?” 
. “A, I did not attempt.” (Tr: 1083). 


231Mr. Stone also appeared to he uncertain 


as to whether Roman Numeral VIII (Addi- 
tional Project Indirects due to Prolongation 
of the Contract) of AX 84 included general 
and. administrative expenses. for the project. 
This was so even. though Mr. Stone’ s atten- 
tion was directed to Work. Paper O (AX i0) 
which ‘he had testified was the supporting data 
for Roman VIII and.-which has a: column 
labeled G & A under which are figures ‘that are 
reflected in the total pee: carried fo. AX 84 
(Tr. 1094-96). 

_*3 Dr. Heuer’s. dostorates dn civil engineer- 
ing (granted by. the University of Illinois in 


1971). was in: soil ‘mechanics and rock me- | 
-—chanies. His master’s degree from the. same. 
school was in geology. In addition to his edu- 


‘cational background, ‘Dr. Heuer had had ex- 
tensive consulting experience in eats ‘areas. oe 
. his: Speciatty: ee 19; Tr: 891-94). 


(1) 
whether the equipment in the third 
shift referred to on. page G3.2 of 


107 | 


also ee of the important. ole | 
he apparently had had in the devel- 
opment of a support program for. 


the tunnels based almost entirely 


upon.the use of rockbolts. When the 
rock conditions encountered in mid- 


summer of 1971 resulted in tunnel 


advance being halted for over a 
month, the engineering consulting 


firm of A. A. Mathews, Inc., was 


retained by the. contractor. Dr.. 
Heuer, then an employee of A. A. 
Mathews, Inc., was given the initial 


| assignment and remained the per-| 


son principally responsible in that 
firm for handling problems arising 
in connection with Tunnel Nos. 3 


and 3A. 


We previously have avsidersd: a 


length reports which Dr. Heuer au- 


thored either entirely or in large 
part. These reports include Con- 


struction Report No. 743 dated 
‘Sept. 17,1971 (AX.5) ; 2% Construc-. 


tion Report No. 748-3 dated Dec. 23, 


‘1971 (AF 36) ; 7% and Constduction 


Report. No, 1856, May, 1978 (AF 


7 TTA). 206 


In his ‘testimony De oe sou. 
ered much of the same ground and in | 


the same manner as had the refer- 
enced reports.. Since we have quoted 

extensively from or otherwise treat- 
ed these reports in our above discus- 


sion, we will give primary emphasis 
to the testimony Dr. Heuer gave.con- 


cerning (i) the photographs, sketch- 


es and. other exhibits offered in €vi- 
ome througit sg oan (ia) ¢ cee 


234 See n.11 and 12 gui accompanying text, 
35. See 0.85 to 46 and accompanying text. 
238 See n. 6 to 99 and pecompany{ng text. 
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swers he gave te the basic atistions 


- raised concerning the claims assert- 
ed. But first, we shall turn to the con- 
ditions Dr. Heuer observed on his 


a initial visit to the site. 
| Dr. Heuer’s first visit to Tunnel | 


No. 3 was on July 16, 1971. The fol- 


lowing day he picpered a handwrit-_ 
ten report (AX 20). The report de-_ 
seribes the general rock types that — 
~ Dr. Heuer saw in his first visit to- 

the tunnel were four photographs ee 


Dr. Heuer observed #97 and contains 
sketches of the fractures and fail- 


ures visible to him: in the excavated. 


| portions of the tunnel. The sketches 
are accompanied by” explanatory 


comments among which are. the 3 


following :. 


| Failures showed some -relation to 


- joints or bedding be] but most striking 
was the fact that fractures generally cut 


through “intact” rock, generally with — 


“curved”: or “dished” failure surfaces. 
Shear movement and buckling of pans 


in many places has occurred. after bolts. 


and pans were placed. 


“Sections about 150-200 ft. in from 


portal shows shear displacement low on _ 
sidewalls: with crumpling and shearing 
in the crown.—16” wide sheet metal pans 


(on rock bolts) in arch show . buckling 
due to compressive movements, | 


' ing (AX 20, p. 5). 


ean near portal snows: fallout in 





"237 After aotiae ‘that the. eelice in pencil: 


was very similar to Navajo Tunnel Nos: 1 and 


2. (sedimentary rocks, very flat lying, dip 2. 


degrees or less), the report states : 
“Sandstone and siltstone prédeminates, ‘con- 
tains interbeds and lenses of shale.—Shale 
interbeds can range up to perhaps 20 ft. thick, 
as seen in cliffs above #3 outlet tunnel Shale 


lenses can. be very irregular in tunnel, vary 


from paper thin to 3’ thick. Lenses may be 3’ 


thick on one wall, almost Ronexistent on other © 


wall. Present problem: in shale interbed or lens 
grew from smothing: to nearly full face.” (AX 
. 28 Bisewhere the report states : “TB]edding 
and jointing in tunnel very indistinct gen- 


. erally, can ay be seen in a few places” (AX 


. 26, p. 4), 
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sreh going up perhaps . 2’ to what is 


generally a shale seam. Breach occurred 


through fresh rock, not along joints. Fall 


- oecurred before bolts could be placed, 
_ pans are bent to shape of fall. 


Similar failures occurred further in. 


Crown fallouts generally occur immedi- 


ately behind dust shield, about 4’ back 


of face, 8’ ahead of rock bolt. augers. - 


(AX 20, p. 6)... 
Introduced as inieeative of what 


(AX 21, 22, 28, and 24), Relating © 
these photographs to the sketches | 
made of the conditions observed 


(AX 20), Dr. Heuer stated that — 


while the photographs were not 


taken on the day of his visit, they 
show the things which could be seen 


in the tunnel that day. AX 21 shows 
spalling at spring line attributed to. 


_ the action of the gripper pads; AX 


22 illustrates fractures that had 


formed in the rock looking toward 
the heading on the left side of the | 
‘upper quarter arch, a few feet left 
of the spring line.** AX 23 shows 
cracks in the lower quarter arch. 


The same situation is illustrated on - 
page 5 of AX 20 where at the bot- . 


tom of the circle shown there is an 


arrow pointing to the fracture ac- 
companied by the words “offset — 
167+. AX .94 portrays shearing 
deformation of the rock, which is 
also shown in the sketch on page 7_ 
of AX 20 and Figure 6 of the May 
1978 report (AX 77A). In connec- 


tion with AX 24, Dr. Heuer also 


noted that a large cavity in the cen- 





230 The same type of fractures are illustrated 
on page 6 of AX 20 but in the crown. ‘As to-this 
aspect, Dr. Heuer states: ‘‘As the tunnel. pro- 
gressed into the mountain, the location of that _ 
fracture and fallout varied around the crown” 
ae 404). ~ . 
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eo) ter of the iets ¢ is oe a large 
wedge of shale sheared and fell out. 


According to Dr. Heuer, “a shear 
type of failure means that the ma- 


terial has been overstressed and it 


_ deforms in a shearing motion” (Tr. 
407). Amplifying upon this answer 

_ he noted that in connection with the ~ 

-- doctoral thesis for his Ph.D., he had — 


made a model study on behavior of 
tunels in high stress fields. A num- 


ber of exhibits were introduced as : 


background. for the conclusions 


reached in the. model study.?#° In 
order to further explain shear type © 


failures, Dr. Heuer drew six 


_ sketches showing rock failures in 
the two common failure modes | 
(shear failure mode and extension 


failure mode). Other exhibits in- 


troduced to show fractures around | 


tunnels due to overstressed. ground 
were AX 38 (extension fracturing) 
and AX 39 (shear fracturing). 


-In his thesis Dr. Heuer had noted 


that he had not been able to find 


| documentation for shear 'failure- 
modes “#1 but only for extension 
failure modes. He had anticipated 
| the 
former. might be found, however, 
and read the following into the rec- 


where documentation for - 


ord from: page 307 of. his thesis 
(AX 40): | 


This question. igh oe by 


observation of the failure mode about 
The study 


“machine circular tunnels. 
should: be made in sucha tunnel in-a 


fairly brittle rock, Petey sand- 


is AX 40 (Tr. 406-13, 427-29, 437). 


244 The search in the literature for beans 
- mentation of shear failure modes was being 


conducted by Dr. Heuer in late 1968 (Tr. 434). 


50C, a0D, 51A, 51B, 51C, | 
58D, 544, 54B, 54C, 55, 56A, and 56B. All but 
SS ee we - AX 56B (photo of Zoo Park Station Pilot Tun- 

20 See AX 25-81; AX 39. The thesis itself - 


and 856. 
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stone rather than a shale, which is.mas- | 
sive and at a depth such that the vertical _ 
‘free field stress is approximately equal 


to the. rocks | “unconfined | ‘compression _ 
strength. Such a field situation would 


approximate the model situation very — 


closely and should exhibit the same fail- _ 


ure mode if the models do in fact, achieve | | 
the desired degree of similitude. . 


Immediately following the reading FE: 


of the above quote, Dr. Heuer 


stated : “And there. they were.” The _ 


following colloquy then ensued: 


Q. Does “there they were” mean that 
when you. walked into Navajo Tunnel 
you. had. found this very thing that you | 
described, with the massive rock and the 
appropriate cover [*?] and all of the rest 


of the qualifications that you just. read 


from your thesis? 
A, ‘Yes. 


(Tr. 433-34). 


On subsequent visits.to the site 243 


_ Dr. Heur saw many other examples 


of the type of rock failures the had 


_seen on his first visit, as exemplified. ae 


by all but one of 34 photographs 244 


received in evidence. Wherever pos- 
sible, Dr. Heuer undertook to pro-_ 


vide exact saonine as shown 


below: Bhd. 


242 On his first visit, Dr. Heuer had. been 
conscious of cover, stating: Depth. of cover - 
over No. 3 is typically 400 ft. or. less, but. one 
length of +4000’ reaches 1170 ft. of cover. 


Cover over No. (8A is less than 280 ft.” (AX | ‘8 
. 20, p. 2). 


249. Besides the initial visit Dr. Heuer vikited® ‘ 
the site at least ten: more. times, several of 
which were in the 6 months following J aly 16, 
1971 (Tr. 437-38). 
~ 244 See AX 41, 42, 43, 44A, 44B, 44C, ‘44D, . 
45, 46, 47, 48, 49A, 49B, 49C, 49D, 50A, 50B, 
52, S&8A, 538B, 538C, 


nel, Washington, D.C.) are of Tunnel No. a 
(Tr, 488-63). _ & 

— 848 With respect to AX 52 he testified that 
it was taken some where between Stations 855 _ 


Sometimes he could only promie’ 


approximate stationing.*4¢ In some . 


cases only the approximate time 
periods *47 in which the pictures 
were taken were known.*48 


aad Approximate stationing was given for 
the following : eee 


Eahibit Date _ = Stationing 7 
No. . OO . 
43 | | Fall of 1971/ Between 835. 

: -  -° «spring 1972 and 855 
D4A August of 1971 ‘Vicinity ‘of DH 
do ~ 4 Fall of ‘1971 Between 835 

7s and 855 


27 For the following exhibits time eee 


_ but no stationing. were given: 


Exhibit No. . Period in Which Picture 
oa oo te Taken 

7.0, Ge ea ‘Fall of 1971. 

pe: | Fall of 1971 — 

AX 44A_ 020 Fall of 1971. 

AX 44B..____ _ Fall of 1971 

AX 44C.__ ' Fall of 1971 © 

AX 44D. Fall of 1971 

AX S0c226 265 Fall of 1971 © 

BAG a Ss Prior to preparation of AX 4 
eo - in spring 1972 

AX §3D___U-- February 1973. 


249 Exeept for AX 53D, all the photographs 


listed in 0.247, supra, were taken by Dr. Heuer, ~ 
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Exhibit No. Date or Dates abienenne: : 

AX 46. eee ane 7/12/73: es ~ (upper niaReaph) 826-400 
AX 462.0005 52 (he be tes eee (lower photograph) 828+ 10 — 
AX 4722-2 2 OE 4 ifs eee Re eee See ee Mere ano (upper photograph) 821+- 40 
BAT es WU) 2) te ee ee ae et (lower eligiege aa ae 66 | 
AX 49A-_ 2/06 or 2/07 1973... . 844400 —— 
AX49B________ 2/06 or 2/07 tenes 827 +20 

AX 49C__ 22 -2/06.or 2/07 1973._--- _- uene= 2 107-40 

AX 49D scs005 5. 2/06 or 2/07 1973_.___-_-..-_--._ 778-++.00 

AX 50A________ 2/06 or 2/07 See 777+ 35 | 
AX 50B_-_____- 2/06 or 2/07 1973___---. ~:~ 772+ _. 
AX 50C_______. 2/06 or 2/07 1973__.----.------- 793+00 

AX 50D____ =. _. .2/06-or 2/07 1973__._---_----- 771+80 

AX 51A_.____- 2/06 or 2/07 1978._-------_---_.. 854+ 00 

AX 51B___2__- 2/06 or 2/07 1973____---_------2- 838440 

AX 51C_.22 22 2/06 or 2/07 1973.__2---_--_-_-- 8244-50 

AX 58A____ 8 2/06 or 2/07 1973__-_._._.___.-_. 777+00 

AX 58B_-_____- . 2/06 or 2/07 1973__.-.---------- 775450 © 

AX 538C____.-__ 2/06 or 2/07 1973__. Poe ee ere 810+- 70 

AX 54B________ «OPP TOY eo es et BBL 00? 

AX 54C____ = _ (12/03/71) - peste sna as -849+-.70— 

ARSON crab (VN 72) cece oe ee 827 +60 


While all of the oer in- 
troduced by Dr. Heuer were dis- 
cussed to some’ degree, his. com-_ 
ments upon a number of them were 


particularly significant: i in terms of 
developing the patterns by which 


rock failures in the shear mode or 
in the extension mode are recogniz- 
able. A pair of photographs (AX 
41-and 42) taken by Dr. Heuer in 
the fall of 1971 show the left wall 
of the tunnel looking toward the 
heading. | They show fractures 


— above. and below the fan line, 


angling back into the wall isolating 
a wedge behind the fan line. Con-. 


7 | cerning AX 43 he noted that. it and 


Figures 5 of AX 4 are photographs 


* taken on top’ of the mole around the 


prior cr preparing AX 4 in early 1972. Con- 
cerning the lack of stationing, he stated : “Yes. 
I wasn’t thinking of a claim presentation at 
the time and I didn’t sufficiently identify the 
time and place in which they were ices 
(Tr. 445). 
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i rockbolting pontine “ie: called 
attention in Figure 5, to a fracture 
in the rock showing up immediately 
above. the rockbolt drill, a curved 


fracture starting about. in.. the 


center of the photograph — and - 
. angling back to the left, revealing. 
a rock block which i is being isolated 
by a fracture. | 


Dr. Heuer drewa sketch (AX BT) 
: to illustrate the excavated perimeter 


of the tunnel arch showing above - 
that two families of shear. planes, | 


potential shear planes. With respect 


to the sketch he noted (i) that the 
two intersecting families interforge 
a number of wedges; (ii) that they 
form sawtooth, irregular sawtooth 


lines bounded. by shear surfaces; 


(iii) that the wedges below the saw- 


tooth line represent wedges which 
~ have been loosened and detached 
| from the wall because of the forma- 


| tion of shear fractures due to over- 
| stressing of the rock; and (iv) that 


_ the significant thing 3 is the pattern 


of irregular sawtooth excavation 


parameters. Then Dr. Heuer called 
attention to the fact: that in Figure 
. 5 of AX 4 and in AX 43 you can 


- see the very thing illustrated i in the 


sketch, the irregular sawtooth sur- 
faces formed in: the crown after 


these wedges have been isolated by 
the shear fractures and allowed to 


fall into the tunnel. » 


Concluding this pies of ae tes- 
timony Dr. Heuer stated that one 
_ distinctive thing about a shear frac- 
ture is the curved failure surface | 
while another i is the very fresh ap-- 

‘pearance of the fracture (a fresh 


fracture through virgin intact 


Ali 


rock). “As slinstatine of. this fresh 


fracture through intact virgin rock, 
Dr. Heuer pointed to AX 22 and 


to peoleararh 2 of AX 5 (Tr. 453- 
BB). 


138 of AF 77A (Station | 


ure 


826 (1/28/ 72)), Said to illustrate 


what happened in that general area 


in the tunnel over a period of time © = 
are AX 444, B, C, and D. A picture 


in the same general area (Station | 
898).is the bottom photograph in 
AX 46, showing extension slabbing — 

and. spalling. As to these several 


photographs, Dr. Heuer. stated that 


what he was showing were exam- 


ples, fracturing, failure of the rock _ 


due to overstressing, sometimes in 


the shear ‘mode and: sometimes. | 


getting into the extension failure 
mode. | 

| Concerning AX SA and C nd | 
AX 52, Dr. Heuer said that these 


| photographs show that the material _ 
above the crack has moved inward, 


there has been. a shearing displace- : 


~ ment. 


~Dr. Heuer also described the ee 


fects of the failures he had observed 2 


in a 114-inch diameter hole drilled 
radially up. into the crown of Tun-- 


nel No. 3 at Station. 851 on October 


26, 1971. Using a sketch to illustrate 
his testimony (AX 58), he said that — 
if the hole had been through virgin 
intact. rock and.you looked up it, 


you would have seen.a simple circle — : 
as shown in Figure 1-B. Looking - 
_ up the hole actually made, however, 


you see (as shown in Figure 2-B) a_ 
short distance up the hole an arc | 


Cited as an ~ example of shear : 7 
7 fracturing j in an early stage. is Fig- 


112 | 
that shows the hole which has bce 


offset by a sliding shearing motion , 


along a crack in the rock, 


In the course of his testimony Dr. 


Heuer referred to three large draw- 
ings 4° which accompanied the May 


1973 report (AF 77A). He under 


took to explain what these drawings 


show above the profile. Of particu- 


lar interest were his comments on 


the bar chart labelled “Progressive 


Failure After Excavation” which 
he noted shows three divisions: (1) 
an uncolored or open section (little 
_ to no visible progressive failure) ; 


(ii) slightly darker, lightly shaded — 


(labelled “Some Progressive Fail- 
ure”); and (ili) heavy shading, 
darker (labelled “Significant Pro- 
gressive Failure”). Dr. Heuer also 
called attention to the fact that the 


notes above the bar chart describe 


in more detail the type of progres- 
sive failure which occurred and to 
the fact that the number of photo- 
graphs submitted by him dated Feb. 


6 or 7, 1978. (n. 245, supra), had © 


been taken by the contractor at his 


request to illustrate the sort of thing 


depicted in the bar chart. 2 
Above the bar chart there is a 
graph labelled “Invert Elevations 


Relative to A Line” reflecting infor- 


mation obtained from the “Brewer 


. Survey (Sept. 1972),” the “Owner © 


cia Oe and the ene Survey, : 





| 248 Drawings R2093, ‘R2094, and R2095, The 
actual drafting was not done by Dr. Heuer but 
he prepared the data which the draftsmen used 
in preparing the drawings.. Data came from 
Observations made in the tunnel on Feb. 2 or 
3, 1973, and from tabulations supplied by the 


contractor which had been abstracted from his - 


daily shift reports, as well as information 
~ which the contractor gave Dr. Heuer that had 
come from the Bureau (Tr. 466~74). . : 
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a survey made by the poncon in 


February of 1973, immediately fol- 
. Heuer’s visit. The 
“Spider Survey” was made to try 
and determine the elevation at 


| which Tunnel No. 3 had been actu- 
ally bored. Still higher in a series of 


notes across the top of the drawings 
labelled “Areas of High Invert Re- 
quires Removal of Tights Before — 
Invert Concrete Placement. ” Along | 
the length of the tunnel is shown 
the amount of material which had 


to be chipped out of the invert in 
order to place the required thick- 3 
ness of concrete. 


Answering questions Sed as to 


the conclusion he had reached with 
respect to the causes of the rock fail- 


ures he had described, Dr. Heuer 
stated that the failures were not due 
to (i) unusually high stresses i in the 


sense of. stresses which are higher — 


than those which might have been 
anticipated ; (ii) stress relief; 25° or | 
(iti) fallouts along joints and bed- 
ding planes.?*! He acknowledged, | 


however, that there were cases in the 
Navajo Tunnel .where fractures 


forming through intact rock, shear — 


_ fractures, for example, which would 
propagate back into the virgin rock — 


- 250 ‘While acknowledging that some of the 
failures he observed might possibly be inter- | 


preted as. stress. relief. fractures, Dr, Heuer 
considered that they were more likely exten- 
sion failures due to overstressing, as he states: 
“(Blut when right next to it you see another | 
curved sheer [sic] fracture, you know that 
overstressing faflures are oceurring, which 
leads one to suspect that the fracture in ques- 
tion was an overstressing fracture and an ex- 


_ tension failure mode” (Tr. 477-78). 


75. AX 56B and AX 60 through AX 66 illus- 
trate fallout along joints or bedding planes in 
other tunnels, in other. geologic situations. | 
Fallout and separation along joints and bed-. 


ding planes in tunnels are characterized by fiat 


planar surfaces bounding the fallout. 
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| around the tunnel until they inter- 


~-sected a nearly horizontal bedding 
plane, terminating there. The rock | 
wedge isolated by. the curved shear 

fractures and the flat bedding plane 


would then drop out. Dr. Heuer 


stated that this type of behavior is 
illustrated i m photographs Land 2of 
_ AX 5 and in Figure 2. M4, page 2-28, 


of AX 38.252 


Dr. Heuer stated that in Ses | 
ber of 1970, he could have predicted 
that failures of the sort he described. 
would occur. In. explaining» his" 


answer he noted that the depth. of 
cover over the tunnels was. indi- 
cated in. the plans | and specifica- 
tions; that the materials report 


- available to a contractor upon re- 
quest showed that the BOR had run 
unconfined compression tests on - 


rock samples and that they had had 
failures at stresses-which were rela- 

tively. low; that the weakest 60 per- 
cent of the sandstone averaged 
about 770 psi; and that when you 


compare that strength with the. 


2,000 psi you. might. expect: in the 
wall of the tunnel, you see that the 


‘material is overstressed and you 
would predict. it. would fail. Dr. . 
Heuer would not have been able to 


predict, however, how. fast’ the fail- 


252 AX 67 also contains illustrations of fall- 
out to joints and bedding planes in rock tun- 
nels. Although noting that fallout to joints 
and bedding planes is a very common behavior 


problem in rock tunneling; Dr. Heuer. stated - 


that Mr. Hayes, in his report (AX 1), had de- 
‘seribed how he did not anticipate the problem 


due to the massive character of the rock (Tr. 


488-92). 
- 3 Dr. Heuer made a. pothe of saying, nes 
ever, that he had not testified that a common 


contractor {as opposed to people well versed ~ 


in rock mechanics) could have predicted the 
_ failures which occurred (Tr. 550-51). 


337-555 0 = 81-8: QL3 


498-99). 


ures were going to oceur.2% ‘Also 
noted by Dr. Heuer were the pro- 
gressive failures he had observed 2° 


and which were chartered across the 


large drawings which i cane 


AF 77A. 
In Dr. ‘Heuer’s opinion the type 


of failures to which he testified had 


not been indicated i in the contract. , 
In support of this opinion, Dr 


- Heuer noted that the main problem 


during excavation was the rapid 


| rate of failure and that there were 
‘no provisions in the contract which ~ 
call attention to the need for (plac- — 
ing) support any closer than the 
- contractor 


: actually 
(Tr. 499-501). a, 

Asked for his interpretation of 
Paragraph 50 of the specifications 
and more specifically a particular | 


: installed ; 


subparagraph - (“Government — test- 


ing indicates that many of the sand-- 
stones, shales and siltstones to be ex- ae 
eavated will deteriorate or disinte- | 
grate rapidly when exposed to air 


or water or when. stress relieved or 2 i 


combination. of the three”) 25° Dr. 
Heuer stated that the subparagraph 


did not indicate the Pe of failures | 


24 At Navajo the failures were aid to have 


~ occurred immediately. Figure 5 of AX 4 was 


cited as an example of immediate failure with 


the rock from the fallout lying on the ea 


shield of.the mole (Tr. 498). 
. 33 According to Dr. -Heuer the: progressive 


- failures could take days, weeks and months (or 


perhaps even years) to develop. Figure 13 of 


AF. 77-A, AX 46, and other photographs: in 


this same general area (Station 826 to 828) 
‘were said to illustrate progronetye pause (Tr. 


26 Tr 501-04. “Asked whether ‘these was. 
anything else in the: contract: which indicated 


the: things that had actually occurred and 
which. had impeded. the contractor's . opera- . . 
tions, Dr. Heuer answered “No” (Tr. 504). — 
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which the contractor. actually ae 
countered. In support of this inter- 
pretation, Dr. Heuer said that later | 


provisions in Paragraph 50 indicate 
that the problems of disintegration 
or deterioration due to air or water 
. or stress relief could be solved by the 
| application of protective coatings, 


“s by the use of a subinvert or by 


pumping water out of the tunnel 
and not allowing it to flow in the in- 


7 vert, after which he stated : 


The problems. which lr’ ve described, the 


overstressed problems to the large frac- 


tures falling out could not have been re- 


' golved’ or solved or prevented by any of 


those means. This just does not convey 
to me what I saw in the tunnel. It does 


‘not provide hee control of what I saw in 


the tunnel. 


(Tr. 504). 


—Queried as to whether the iden? 


oration, disintegration, and fallout 
in the vicinity of DH 116 had been 
_ caused by water,?*" Dr. Heuer stated 
that while water had had a part in 
_ what happened there, it was not pri- 


: “marily responsible for the magni- 
tude of the failures that occurred. Bee 


Nevertheless, he considered that the 


water problems encountered at Nav- 


ajo were more severe than he had 
seen elsewhere in tunnels, _ 

Dr. Heuer said that if he had 
| been assisting in the preparation of 
the bid estimate in 1970, he would 
not have pee some of the 


257 Disintegration. and. Acteriotadion due to 


water alone is said to be shown in the top 7 


photograph of AX 46 (Tr. 505). 


8 Page 9 of AX: 20 was sald to illustrate. 


the interaction of water and overstressing. 


While the area involved was just short.of DH | 


116, it’ was in the same area’ ‘and involved 


problems of water ane shale. and: largé fallout 


Cir 505-06). 
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aech sie: that occurred, because he 
did not believe’ that the very low 


strength of these very reactive mate- 
rials and their sensitivity to water 


was indicated by any information 
that would have been available to. 
him. Elaborating upon his answer, 


Dr. Heuer said that the water im- 


mersion test data tabulated in the 
materials report available to con- 
tractors from the BOR describes 


‘sandstone as the most water reactive 


material and shale and siltstone as 
less so, while, in fact, in the tunnel — 
it was exactly the opposite. 259 He 


did not consider it unexplainable 


that the sandstone did appear to be _ 


| very reactive, however, for it was a 


very weak material, very poorly 
cemented,-and depending on the na- 
ture of the cementing agent, it could 
be very water reactive. 

_ Another hypothetical question 
was addressed to Dr. Heuer based 
upon the assumption he had-been — 
part of the contractor’s bidding 
team in 1970. Knowing the Govern- 


‘ment’s estimate as to the overbur- 
den on the tunnel and assuming the _ 
tunnel was going to be excavated — 


through the. type of rock described, 
he was asked whether he would 


~ have considered the amount of over- 


burden presented a serious problem 
in terms of overstress. Dr, Heuer 
said that he would have. - 

’ On cross-examination Dr. Houds 
stated that when the A. A. Mathews 
firm ~~ engaged as 8 consallant 


250 Immediately thereafter Dr. Heuer stated: 
“UT ]here were minimal if any problems with 
water sensltivity in sandstone materials, but 


_ the'shale and the siltstone: materials. were ex- = 


tremely water sensitive and caused | a great | 
deal of trouble” (Tr, 508).: 
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is problems ‘the contractor was 
| having were that material was fall- 


ing out of the sides and crown of 
the tunnel and that difficulties were 
| being experienced i in supporting the 
tunnel and maintaining it ina stable 
condition. The recommendation of 
the consulting firm for supporting 
the tunnel are contained in the 
| Dee. 28, 1971, report (AF 36). 
After ascertaining that the ma- 
terials: used in the model tunnel 
were, considered. to be of a homo- 
geneous and. isotropic nature, Gov- 
ernment counsel interrogated Dr. 
. Heuer as to the extent to which 
Tunnel Nos. 3 and 3A had been 
driven in materials of this nature. 


Responding to these questions Dr. - 


Heuer stated (i) that the Nacie- 
- mento formation as a whole was not 
a. homogeneous and isotropic for- 
“mation; (ii) that the entire section 
of that formation in which Tunnel 
Nos. 3 and 3A were driven was-not; 
(iii) that the entire portion of these 
tunnels which are within the claim 
~ reaches were not comprised of 
homogeneous and isotropic ma- 
terials; (iv). that because of the 


‘Telatively flat dip of the structure 


of the beds, anytime you had a sec- 
tion which was relatively homo- 
geneous and isotropic : that would 


ee for a long distance in the 
tunnel with no interbedding of any. 


other. material; and (v) that an 
example of homogeneous and iso- 
tropic materials in the tunnel would 


be sections consisting of pure sand- 


stone (Tr. 534-36). Upon redirect 
examina tion the attention of Dr. 


Heuer | was directed AX 4 and 
GX P,* after which he was asked | 
how he was using the term “deteri- 


oration” in those two exhibits. Dr. ee 
~ Heuer said that as he used the term | 
“deterioration,” it meant to, reduc- a 


tion in quality, a getting pooh: if | 
you. will” (Tr. 538-40). 
Near the conclusion of he testi- 


mony Dr. Heuer was asked whether 
if the tunnel had been supported ~ 

. with steel the problem he had de- 

. scribed would have been alleviated 


to a considerable extent. He said 
that simply installing steel would | 
not. have alleviated most of the 

problems and that practically 
speaking he did not think that the 
steel sets could be installed any 
closer to the heading than they were 
installing the rockbolts (Tr. 549) a 


5. Digest of Testimony of A. A, 
Mathews we 


(Lr, 554-618) 


A. A. Mathews, a construction 


engineering consultant, gave testi- 


mony supporting that given by Dr. 
Heuer with respect to many of the 
key issues: involved in this appeal. 
At the time he testified, Mr. Math- 
ews had had 40 years’ experience as 
a professional engineer of which he | 

estimated more than 50 percent was | 

related to tunneling and under- te 


0 GX P was page 49 of an earller: draft of | 
AF 774. (See n.75, supra.) Both GX P and — 
GX Q (see n.106—-112, supra) were received in 
evidence over objection of appellant's counsel, 


Another exhibit introduced in..evidence on — 


cross-examination was GX R ( letter to: the con-. 
tractor from A. A. Mathews, Inc., dated Nov. 2 
1971 (n.48, supra)). 

61 See n.74, supra. 
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ground work. 262 Prior to the A. A. 


DECISIONS 


Mathew, Inc.’s firm being retained _ 
by the contractor in July of 1971, 


the firm had been a consultant. to 
the contractor responsible for con- 
struction of the Azotea Tunnel. 26 


He personally participated in the 


engagement relating to the tunnels 
involved in the instant appeal 264 by 
visiting the site, by assigning Dr. 


Heuer responsibility for handling. 


problems arising with respect to 
Tunnel Nos. 8 and 3A, by reviewing 
| reports submitted to the contractor 


by Dr. Heuer, and by concurring 1 in 


his recommendations. 


“From the observations he Sade ; 
in the tunnel and from the reports — 


reviewed by him, Mr. Mathews 
concluded that the rock failures 
the contractor was experiencing 


in the tunnel were due to what. 


he termed “geodynamic pressures.” 


This was a term “coined” by 


Mr. Mathews which he defined as 
“pressures on the tunnel structure 


that are mobilized when the stresses 
from the. surrounding | rock. ex-. 


ceed. .* * * its strength” (Tr. 564), 
He knew that he was seeing fail- 
ures resulting from geodynamic 
pressures because he observed. erack- 


ing that was paca. ey coe ey | 


202 The résumé of Mr.. Mathews’ experience 
(AX 68) does not include all of his experience 
in bored tunnels (Tr. 559-61).. 


263 Azotea Tunnel was the first tunnel the 
BOR ever had bored (Tr. 618). The size of the. 


. bore. ‘exeavation on the Azotea Tunnel was 
about 9 feet (Tr. 599}. 
26k Mr, Mathews’ initial visit to Timiel No. 


3° was in July of 1971. Following that visit . ses 
and remove this pressure you also, if you are 


he was the author of a letter to the contractor 


under date of July 24, 1971 (GX S). He made » 


one or two additional visits to. Tunnel No. 3 
while it was being excavated. Mr: Mathews 


- did not visit Tunnel No. 3A during, eonstruc- 


tion (Tr. 561-63). 
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‘Dr. Heuer and which he considered 


to be unique 7 to a failure resulting 
from geodynamic pressures. Mr. 
Mathews did not believe that the 


failures he was seeing were fallout 
to bedding planes or joints for the 


most part; 2°*nor did he consider the — 


- failures he observed to be the result 


of stress relief,267 
Mr. Mathews gave as his opinion 
that the contract documents indi- 


cated that the contractor should 
only have to consider support due 
to loosening of the-ground by which 


he meant loosening due to rock de- 
fects. After noting that the contract 
documents provide . for several op- 
tions with respect to supporting the 
ground, Mr. Mathews stated that 
none of them were suitable for re- 


sisting geodynamic pressures. He 


also expressed the view that the oc- 
currence of geodynamic | rs in 


285 In developing this HL on cross- 


. examination Mr..Mathews stated : 


“Well, it’s the shape of the fractures that 


indicate the reason for the failures * * *. 


These fractures running up on a curved sur- 
face that had nothing to do with the bedding 
planes, that fractured in intact rock, and if 
one of them. happened to. eventually intercept 
the bedding plane and the failure occurred, 
then the bedding plane would be a natural ter- 
mination for the failure” (‘Tr. 588), 

200 While occasionally fallouts terminated 
at bedding planes, that was considered to be 
only coincidental having nothing to do with 
the instigation of the failure (Tr. 564-65). 

237In Mr. Mathews’ view the term ‘stress 
relief” when properly used describes what 


- occurs when in exavating a tunnel you take 


the rock away thereby. removing a pressure 
that at one time served to maintain the stress — 
in the rock. Explaining why he uses the term 


- “stress relief’. interchangeably with stress re- 


stress concentration, Mr. 


distribution or | 
“When you remove this. rock 


Methews stated : 


deep enough, will be mobilizing the geody- 
namic pressure which causes the stress redis- 
tribution, so the act of permitting stress re- 
lief on the surface induces these other eee 
(Tr. 608-09). 
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a oled: faves Was & very rare 


_ phenomenon and that prior to Sep-— ! 
_. tember of 1970 he had only observed 


the phenomenon once before and 


that was in Azotea Tunnel.? Mr. 
_ - Mathews stated thatthe failures in 


Tunnel No. 3 were not the result of 
_ defects in the rock but were the re- 
sult of geodynamic pressures. 


Mr. Mathews was asked for his 
expert opinion as to the best means 


& of supporting Tunnel No. 3 bearing 


In mind the conditions that actually. 


exist in that tunnel. He prefaced his 


_ answer by stating that one principle — 

that has generally been accepted 
where you have geodynamic pres- 
sure is that you have to permit the _ 


| ground: to relieve itself, to come in 


in order to reduce the pressure to a 
a value. which can be tolerated or’ 
~ handled. Given that requirement, it. 


would have been possible to support 


the tunnel with (i) full-circle steel 
; 769 (ii) shotcrete as long:as it is - 


ribs; 
put. around the full circle; or (iii) 
rockbolts. As to item -(iii), Mr. 


Mathews said he was not ignoring © | 


the fact. that the failures’ occurred 
_very.close to the face and therefore 
the rockbolts would have to be in- 


stalled pretty close to the face. He 


categorically stated that the tunnel 


263 Tn Azotea ‘Tunnel the: heading was. at 
least a. mile ahead when the phenomenon was 
first observed (4.€., the fallout did not occur - 


: immediately as it did at Navajo) (Tr. 569-70). 


oO - 28 On redirect examination, Mr. Mathews 
testified that full circle steel ribs installed in. 


the manner specified in the contract would not 
have supported the rock in Tunnel No. 8. Nor 
did he consider that any of the methods. of 


“supports illustrated on the contract drawings 
and installed in the manner required. ‘by the 


Bs - specifications would have ePPROntee: the rock 
in Tunnel No. 3 (Tr. SB . 


enon; 


7 | 


could. ‘not be supported | with half 


circle steel ribs.27° 


ews stated that. the observations 


he had made concerning the sup- 
port systems for the tunnel were = 


based upon his study of the speci: 


fications, particularly Paragraphs 


50, 58, 54, 55, 56, 57, 58, 59, and 
60. He considered these. to deal 


primarily with the difficulty in 
driving the tunnel. Mr. Mathews 


acknowledged — ‘that the contract 
drawings indicated a possibility. of | 
using a full circle steel rib. 


Mr. Mathews also testified (i) that 


the falling rock he had testified 


about. did not involve homogeneous 


and isotropic materials; (ii) that 


“in drill and blast. tunnels, rock fail- 
ures due to) geodynamic © pres- — 


sures #7? were an expected phenom- 
(iii) that the water condi- 
tions he had observed in Tunnel No. 
3 were similar to those he had ob- 


| served in. the Azotea Tunnel.’ 272 


Predicated upon his experience ~ ; 


as an estimator, Mr. Mathews was” 
asked a fiuniber of questions con- 
| pian whether the depth of. over- 


er In’ support of this view he ee 


“[GJleodynamic pressures. are exerted. all the 


“Way around a periphery and ‘in Navajo Tun-- 
‘nel number 3 it’s a matter of record that the — 
‘bottom did. come up. So obviously. a half-cycle 
. support is supporting the top half and is not 


going to supply any support to the bottom 
half”. (Tre #12). : 


: - 217t was Mr. Mathews opinion that if the 
‘Bureau. had anticipated | the. geodynamic pres- 
sures they. probably would have required the 


excavation to be done in such a. Way as to per- 


Init some of the ‘ground to move into the tun- | 


nel without. “encroaching on the A dine’ (Tr: 
3T0-72). 
272 Mr. Mathews had observed very ‘little 


water in the azoten Tunnel (Te. 602). 


On cross-examination Mr. Math- , 


118 | 


burden or cover over the top of the 
tunnel was a relevant factor to con- 
sider in. submitting a bid.2”? In a 
case where it was assumed that the 

contractor did not know about prob- 

lems attributable to geodynamic 
pressures, Mr. Mathews stated that 
the depth of cover would not be 
‘relevant to estimating a, tunnel Job, 
insofar as the difficulty in excavat- 


ing or supporting the ground were 


conteried. Later, Mr. Mathews, was 
asked whether if. he had looked at 
the mater ial in the contract, and had 
made an adequate site investigation 
of the area involving Tunnel No. 3, 
he. would have considered that the 
amount of cover was ‘relevant to 


determining the stress that the con- 
tractor would encounter in the tun- 
nel. In response he stated that a 


person would have to have a very 
strong qualification. in geology in 


order to have foreseen the possibil-. 
3 ity of geodynamic pressures devel- 
oping in Tunnel No. 3. Mr. Math- 


ews said. that. had he been involved 
| personally i in estimating the job for 


the contractor in 1970, he did not 


think he would have expected the 
development of geodynamic pres- 


sures in Tunnel No. 8 and he knew 


he would not have if he had not had 


the experience in the Azotea Tunnel © 


( Tr. 607-08, (615-16). : 


"8 Concerning the relevancy of he ‘cover 
question, Mr. Mathews stated that geodynamic - 


pressure is not present’ at shallow depth; that 
for any given type of rock it would be neces- 
sary to be down’ to some depth before the geo- 
dynamic pressure would develop ; that in be- 


. tween a nominal amount of cover and the point 


where geodynamic pressure ‘became a problem, 

_the depth of cover is not important ; and that 
rock which ‘is loosened because | of defects in 
_ the rock is independent of the depth ‘of cover 
(Tr. 607-08). 
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B. Testamony of Government’s 
Witnesses | 


Z, Summary of Peatimony of I Dr. 
J. W. a 


(Tr. 624-713) 


Dr. J. W. Hilf, an sexpert in ihe | 
field of rock mechanics, gave impor- 
tant testimony in the area of his _ 
specialty..At the time he testified Dr. 


Hilf had had very extensive experi- 
ence with dam projects of which 


about half had had tunnels in them. 


-From.1946 until 1962 he was. em- 


ployed by the Bureau in the design 
office in Denver, specializing in geo- 
technical. engineering,?” . soil .me- 
chanics and foundation engineer- 


- ing?” In 1966, Dr. Hilf became As- 
sistant Chief, Designing Engineer, 
Division of Design, Bureau of Rec- 
lamation. In.1970 he was made chief 
of. the division in which capacity 
Dr. Hilf: served until May 1975 


when he resigned from the Bureau 
to become a consulting sneer in. 


private practice. 


The technical provisions of the 


aecificationa and the drawings in- 


volved in this appeal were prepared 
under the direct supervision of Dr. 
Hilf. He had also participated in‘a 
conference with the contractor’s rep- 
resentatives concerning the July 99, 


197 4, claim submission. Dr. Hilf had 


ore Geotechnical” Gucineeraes encompasses 
soll” mechanics, ‘rock mechanics and engineer- 


ing geology — (Tr. 626). Dr. Hilf’s major tech- 


nical’ experience has been the geotechnical en- 
gineering of. earth dams (Gx Tie 

2% Dr, Hilf was graduated from ‘New York 
University in 1940, with a Bachelor of Science 


degree in civil engineering. His Masters degree _ 


(1948) and his Ph.D. degree (1956), ‘were ob- 
tained by him from the University of Colorado 


: i 625). 
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| | not been i in i Tunzel Nos. 3 or BA dur- | 


ing construction but. he was fa- 


 miliar with the geology i in the vicin- 
| ity of the tunnels, as he had visited - 


| the general area in 1958 or 1959 dur- 


“ing the construction. of the Navajo 


dam. Dr. Hilf had also visited the 
: tunnels in March of 1976 (i.e, é.; fol- 


lowing the. completion of the tunnels | 
_ but prior to the hearing). 
. In. addition to the ihcotmation: | 
provided to bidders in the usual : 
core logs, they were advised in Par- 


agraph 42 of the specifications of 
the availability. of a construction 


and foundation materials test data 
Table 00. the | 


7 report (GX is 


report . gives - the . compressive 


strength 2° for the core Samples © 
taken along the: alignment of Tun- 
nel Nos..8 and 3A in pounds per 


square inch (psi). In Tunnel. No. 
8.the highest and lowest. values 
| shown: for the 13 samples tested 
were 6, 610 psi and 630 psi, respec- 


- tively.’ 217. Hor Tunnel No. 3A the 


- values shown for the eight. samples 
_ tested vary even more. widely rang- 
ing froma high of 9,7 00 oe toa low 
of 300 psi. » Ai 
_. Asked a, Gentients upon. Dr. 
Heuver’s testimony with respect. to 
| his thesis _ his: vena: in 


270 The compressive strengths. given in Table. 


1 of GX U were characterized by Dr. Hilf as 


very low rock strengths (Tr. 636). This as- ~ 


sessment is borne out by GX V in which intact 


- vock having a strength of less than 4,000 psi _ 


is placed in the very low strength category. 


Sez also GX W where rock. with a compressive 


strength of less than 6, 000 psi is classified as 
“soft”? (Tr. 636-43). 


27 The figure used by Dr. Heuer of 770 psi. 
- . asthe average rock. strengths for the lowest | 
.. 60° percent of the samples was considered to - 


be about correct (Tr. 637 ). 


Timnel No. 8, Dr Hilf noted ‘that 
when Dr. Fisgsr entered the tun- © 
nel for the first time he saw some 


evidence of shear failures which 
were remarkably similar to the fail- 


ures he had observed in the model 
used for his doctoral thesis: He also 


noted (i) that the rock used inthe 
model was prepared by Dr. Heuer © 
from sand; plaster of ‘paris and 
water ; (ii) that he cured, instru- 
mented and drilled a hole in the 
material; “(ili) : that then’ he sub- 


jected. the rock with the hole in: it 


to stresses by means of the testing 


machine until it failed and (iv) 
that he observed certain modes of 


| failure. 


While eee: tha Dr. Heuer 


quite properly attempted to make a 


homogeneous material for. his rock 


cand was also trying to make an iso- 
tropic material, Dr. Bilf said that 


to relate the results of the model | 


, tests toa real life condition involves 
answers to the questions of whether 
the rock in the real situation is close _ 
to or far from being homogeneous. : 
or close to or far from being iso- 
tropic.2”8 Although acknowledging — 
that an intact sandstone or an intact — 


shale can be possibly near homog-. 

eneous, Dr. Hilf questioned “4 
whether the rock involved in Tun- 
nel No. 3 could be isotropic with re- 


gard to strength because’ of the vy mae 


nature of ee Cee ae 


28 Isotropic . “means that: the iratecial tide 
the same properties: ‘in all noe rOns: (Tr. 
649). i 

2a. eS dceatie this. aise Dr. ‘Bile. ‘atated: . 
“As a sedimentary: rock, it. would. have to be 


‘deposited in layers, so that it might ‘be mas- 
sive, “but it would: undoubtedly have different — 
‘Properties in’ ‘different directions” (Tr.. a) 


: _ a DECISIONS: OF THE 
7 Of even more interest j in compar- 
ing the prototype in the field and 

the laboratory model is the fact that 


Dr. Heuer had his model tunnel be- . 


fore he loaded it,.or in the words. of 


Dr. Hilf: “He had a hole in there, — 
with a perfectly bald tunnel, and he — 


loaded it, whereas in the ground, the 
stresses were already there, these 


- stresses. due to the overburden, and. 
then. the contractor, under thie con- 


tract, bored the hole” (Tr. 650-1). 


To: male any equivalence: between 


the model . tunnel and the ground 


tunnel, more is needed i in Dr. Hilf’s | 
~ all’be'1,000 psi compressive in every 


: direction i in that block. When a hole 


view than homogeneity and iso- 
tropy. The application of the princi- 


a ple of superposition must also be 


considered. In cases where the prin- 
ciple. applies, it doesn’t matter 
~-which operation is. performed first, 


. Insofar as the net result is. con- . 
~ cerned. The principle of superposi- 


tion is used with respect to steel and 

sometimes concrete but, as Dr. Hilf 

sees it “to. use it in a fools material 
ismaybe stretching it too far.” 28° 


_. ‘There were a number of areas — 
_where Dr. Hilf agreed with the tes- 


timony given by Dr. Heuer. He 


2 agreed, for example, that without 


knowing anything about lateral 


stresses, 1t was reasonable to assume — 


that the lateral stresses are equal to 
the vertical stresses. Dr, Hilf also 
‘agreed that theoretically the hori- 


280 'Ty, 648-81. Dr. Hile considered. that the 


failures Dr, Heuer saw were not attributed. by . 


him to. stress relief because the procedures 
followed with respect to the model tunnel had 
caused Dr, Heuer to look at the failures from 
the standpoint of stressing from the outside 
‘and therefore overstressing,- rather: than look- 
ing at it from the inside when you are remoy- 


ing. the: restraining. stresses by. removing the’. 
material, ie, Stress. relief. (TE. 664-65, 695-. 


eee. 
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ental stresses could vary from § a 
half to maybe two or three or even — 
more of the vertical stresses. | 

In addition, Dr. ‘Hilf agreed with — 
Dr. Heuer where in his testimony 
he referred to tangential stresses. of 
approximately 2,000 psi which 
could be predicted’ at the tunnel 


wall, At the request of Government 
counsel Dr. Hilf undertook to ex-_ 
plain tangential pressures in terms — 


of the model in which he assumed a 


stress of about 1,000 psi around the 


model before the hole is drilled, not-— 
ing that stresses at any point would | 


of any size is drilled in that block, | 
stresses are relieved at the place 


where the hole is and those stresses _ 
can no longer be in the direction | 


radial to. the hole. The stresses must 


| be redistributed. 


When the stresses are fedigt 


uted, the radial stress goes to zero 
asa result of drilling the hole while 


the tangential stresses all around | 
the periphery of the tunnel doubles — 
up with the result that if you — 
started with 1,000 psi tangential — 
stress at the boundary it would be- — 
come 2,000 psi tangential stresses . 
and the normal stresses.or radial 
stresses would be zero. [Illustrating 
when rock might be expected to fail 
as a result of stresses upon it being 
greater than its oSueiet | Dr. Hilf 
states: | 

So remember the stress redistribution 


theoretically © causes this overburden 
stress or geostatic stress or whatever | 


you want, to call it to say about double. 


‘So if you had three hundred psi stress 


it would. the tangential would be about. | 


six hundred. So any strength of rock less 


7 “unconfined compression test. 
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than ‘six hundred would t ‘be subject to a 
failure. just like an unconfined, in an 


(Tr, 659-60). 


Referring to ‘the testimony he 


“had given. concerning the stresses 


3 which. would be. created when the. 

_- tunnel. was bored, Dr. Hilf was _ 
| : ‘cross-examination 7 
~” whether there would be a stress in 
the invert of the tunnel. Upon re- 


| . asked » 


upon 


ceiving an affirmative answer, Dr. 


Hilf was also asked whether if the 


_- stress exceeded the strength of the 


rock in the invert, the rock would — 
When Dr. Hilf again re- — 
sponded affirmatively, he was asked 


fail. 


whether if there were a sufficient 


difference between the stress and 
the strength of the rock, the rock 
could move. This question also” re- 


ceived an affirmative answer. 
‘Immediately thereafter Dr. Hilt 


was interrogated as to which of the 
support systems in the contract 


dealt with upward movement in the 
invert. Dr. Hilf gave as his answer, 


| “FJull circular steel rib.” 28 De- | 
fending his answer Dr. Hilf stated 


that if a full circular rib would sup- 
port everything, its support of the 
oe would not be pene 


2at Tr. 688. On direct examination ‘Dr. ‘Hilf 
had stated that full ring support would be ade- ... 
quate to. support Tunnel Nos. 3 and 3A even . 
under worse. fallout Conditions than had been 7 


encountered in the tunnels (Tr. 674—77). 

- The specifications provision relating to the 
- installation of steel supports reads in part: 
fa. General. — Where structural ‘steel supports 


- are used to support ‘the roof and sides of the _ 
tunnel, they shall be installed as shown on the. 


drawings, as. prescribed in this paragraph, and 
as approved by the contracting officer” (AF 1, 


Specifications, Par: 56, Structural Steel Tun- 


-nel Supports).. 
*82 Tr, 690-91. Interrogated as to where in 
the specifications or drawings there was an in- 


- tion provision in question reads: 


He aerend, ewever. that ‘natatling 


the supports. in the manner pre- 


scribed in the specifications for 
shotcrete,”** steel reinforcement 


sheet and shotcrete support,”** and - 


rockbolts 7° would not. have pro- 
tected against or. prevented | any 
Se in the invert: of the tunnel. 

‘Dr. Hilf was examined at length 


' with: respect to the following pro- 
_ vision from Paragraph. pO which 
; was read into the record: - 


es _ Government testing ° indicates: > that 
many of the sandstones, shales and silt- 





dication of the possibility of uplift in the in- 
vert, Dr. Hilf stated: “[T]he provision on the 
drawing for the full circle steel rib would indi- 


cate that it would have the capability of sup- — 
.. porting the entire perimeter = sheuunnel; in- 


cluding the invert” (Tr. 692).. 
The reason for providing full circle steel 


‘Support was to be able to handle any kind of 


a contingency in the tunnel. 2#.g.,. where the 


~ half circle steel support wouldn’ t aay up (Tr. 


692-93). 
 283'Tr, 689-90, The applicable specifications 
provision reads in part: ‘‘a. General—Where 


- Shoterete is used to aie see the roof and sides 


of the tunnels it-shall be applied to. the sur- 
faces of the tunnels except the surfaces in the 


‘tunnel. inverts within the following limits: 


* * * (2) in the lower 70° of circular sections” 


(AF 1; Specifications, Par. 55, Bhoterete For 
Tunnel Support). 


284 Tr, 691. In pertinent part ‘the specifica: 
“a, Gen- 
eral. Where steel reinforcement sheet and 


shotecrete support is used to support the roof 
and sides of the tunnel, they shall be installed — 
_as shown on the drawings, as prescribed in this 


paragraph, and as approved by the contracting | 
officer”. (AF ‘1, Specifications, Par. 56A,- Steel . 
Reinforcement Sheet And Shotcrete Support): 
25 Tr, 691-92. The governing specification 
provision reads in pertinent part: 
aL, General. ——Where rock bolt supports are. 
used to support the roof and sides of the. tun- 
nel they. shall: be of either the. expansion- -an-. 
chor type with both ends. threaded, expansion- 
anchor type with fixed heads at one end and 
threaded at the other end, or slot- ~and-wedge 
type, The rock bolts shall be installed: as shown 
on Drawing No. 13 (809-—-D-227) and 11. (809-— 
D-330), as prescribed inthis. ‘paragraph, and 
as approved by the contracting Officer.” (AF | 
1, Specifications, Par. 58, Rock Bolt Supports. ) 
*86 AFP 4, Specifications, Par. 50, Construc- 
tion Of Tunnels, General. See pppplemental 
Notice No. 3 eee ee P. 28. 
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stones to be excavated will deteriorate : or 
. disintegrate rapidly when exposed to air 
or water or when stress relieved or a 
combination of the three. The contractor 
shall be. responsible for providing a clean, 
_ wndisturbed surface for placement of the 

— lining. He may accomplish this by apply- 

ing protective coatings under Paragraph 


54, installing subinvert tunnel protection — 


in accordance with Paragraph 60, by de- 
watering in accordance with Paragraph 
51,: or. by removing any deteriorated or 
disintegrated material back to clean, un- 
disturbed surfaces. in accordance with 
Paragraph 59. If protective coatings or 
subinvert concrete is: not installed, re- 


_ . moval of substantial amounts of. deterio- 
vated or aisruleerated materials is | 


expected. 


Upon ‘Giea- examination: Dr. 


Hilf stated. that at the time the 
respect to immersion in water and. 


specifications for the instant con- 


tract were prepared. he was the chief - 
‘designing engineer and that to his | 


knowledge that was the first time in 
any tunnel specification that the 


first portion of this paragraph was 


included in the specifications.. He 


said the reason for its inclusion was — 


the desire of the Bureau to improve 


the specifications based on the ex- 


periences it had already had i in the 
tunnels Azotea, Blanco, Oso, and in 


| Tunnel Nos. 1 and 2 of the Navajo 
Irrigation Project. — 
Noting that the Bureau had had 


trouble in some of the formations 


encountered in these other tunnels. 
- which were somewhat similar to the 


formations — that would be pene- 
trated in performing the instant 
contract, Dr. Hilf stated that the 


question came up as to how to alert. 


the contractor to these problems. To 
his knowledge, the BOR was not 
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ures or. ‘particular kinds of sondie | 
tions but at least Dr. Hilt: had_ 


hoped that the impression the whole. 
sentence would convey would be 


that the Bureau had had problems 
with these materials deteriorating, | 
used in a broad sense, just reducing 


“in quality, or disintegrating **" by | 
which was meant breaking into 
| pieces without thinking of whether a 
| they were little or big pieces. 


Responding to a question on 
er -oss-examination related to Para- - 
graph 50 of the specifications, Dr. 
Hilf acknowledged that as reflected 


in the construction and materials 


report. (GX U) the Bureau had 
only tested. the core samples. with 


not with respect to deterioration or 


disintegration. when exposed to air 


or stress relief.28° He also acknowl- — 
edged (1) that the compressive | 
strength shown on Table 1 (GX.U) 


for 13 samples of rock from Tunnel 


No. 3 were not representative of the 
entire tunnel and (ii) that no tests - 
had been performed on samples 
taken from ‘under = the Harris 
Mesa. 8900 | 


st Addressing what he sausidarea to. be testi- 
mony given by Dr. Heuer to the effect that 


disintegration was a. superficial phenomenon, — 
Dr. Hilf noted that the Sperry-Heuer Report - 
(AX 4) appeared to use the rm as he did - 


(Tr. 667-69). 


238 A simple standard test ei water elated | : 


‘put none was evelable for: either air or stress 
relief (Tr. 707). 

8° Dr. Hilf considered iat expense may have . 
influenced the ‘decision not to select. samples 
from under the Harris Mesa. In his view, 
however,. any samples ‘selected from there 


— would in all probability -have fallen within 
the range of the. test results reported. because 
' of the random nature.of the ns (Tr. 


| thinking of particular kinds of fail- 


693-95, 705-06) 
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Tae answer . to. other questions 
posed. upon. cross- examination in- 


volving Paragraph 50, Dr. Hilf 
stated (i) that the application of 
_ protective coatings as provided in 
| Paragraph. 54. of the specifications : 
would not have prevented the. deep 


_ failures of the rock in Tunnel Nos. 
- 8 and 3A as described by Dr. Heuer 
in his: testimony,. and (ii) that the 
installation of subinvert tunnel 
. protection in accordance with Para- 

graph 60 would not have prevented 
‘such failures. Then Dr. 
asked. whether it was fair to say 


‘quoted supra, would have prevented 
those deep failures. In_his Tesponse 
_ Dr. Hilf stated : 


What you are asking me as. tL anaes 


stand the question, what you said none 
_of those ‘things, if you mean by that pro- 
viding a clean undisturbed surface for 


placement of lining and doing this by | 


applying protective coatings, installing 


- sub-invert or dewatering or. ‘by. removing 
any deteriorated. or disintegrated mate- 


vial back to clean undisturbed Surfaces in 


accordance with the various paragraphs, 


no, those are surficial treatments. | 


(Tr. 698-700). — 
Asked about the eeesees at ne 


| Navajo Tunnel site, Dr. Hilf re- 
ferred to. the contract: drawings 


( Drawing No. 809—D-893 and 809- 
529-939) and in connection there- 
with stated (i) that in the Harris 
Mesa, area the elevation is shown to 
be about 7,000 feet above mean sea, 
level; (ii): that the tunnel grade in 


that vicinity is about 5,932 feet. 
above mean sea level ; and (iii) that 
| there is therefore a Tittle less than | 


Hilf was: 
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| 1 100 spook of cover over he tunnel : 


in the high area of the Harris 
Mesa.29°_ 7 ee 
_Addressing the question of aia 


the significance to a contractor 


would be of the amount of cover.re-_ 
flected in the drawings and the com- 


pressive strength for samples tested 


as reported in GX U, Dr. Hilf 
stated that the vertical load on a 


? plane 3 in the ground below the sur- 


face of the ground is equal to the 
height of the fill above it times the 
weight of that fill, whether it is 


-voek or soil or anvehing: ‘Thereaf- 
that none of the things mentioned - 
‘in the portion of Paragraph 50, . 


ter, Dr. Hilf said : “So that. as a rule 


of thumb, Terzaghi (2911 says, and 
: Dr. ‘Heuer says to use one pound 


per square inch for each foot of fill, 


_ and this is proper, because that is as- 


suming that the one cubic foot of 


material | weighs 144 pounds per 


cubic foot, which is appr ‘oximately 

correct” (Tr. 647). ; 
This principle was. ‘discussed by 

Dr. Hilf ina situation where it was 


assumed that there was 1 000 feet 


of cover and. the average strength 


of rock in that area was approxi- : | 


mately 1,000 psi. In these circum-. 


-. stances it would be known that. the - 
stress in the rock before tunneling 


would be of the order of 1,000 psi; 
that. the -result of tunneling is to 
make a hole; that when this occurs 


there will be a redistribution of 
stresses ; 


and that there will be a 
necessity to support that tunnel.’ Scale 


200 Except for the Harris Mesa, 2. mean for 
Tunnel No. 3 would involve 300 to 350 feet of 
cover (Tr. 645). 

201: Dr, Karl Terzaghi. See AX 67, D. 48, 
202 -See discussion in text, supra, of Dr. Hilf’s 
explanation of tangential pressures exerted | 
where a stress of 1,000 psi around the mode] 


was assumed before the hole was drilled. 
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Dr. Hilt anreed eth: Dr. Tease : 


that the speed of failure of the rock 
would be difficult to ‘predict. He 
noted, however, that if you have a 

high stress due to a very high over- 


burden and a very weak rock, you” 
would expect that it wouldnt take — 


| any time at all for the rock to fail 


once you- relieve the restraining © 
pressure. But. in predicting — the. 
speed of failure you must. consider 7 
not. only the amount of the differ- 


‘énce between the strength of the 


rock and the amount of the stress | 


but you must also take into account 
the stress strain characteristics of 


brittle or a more plastic material). 
The stress strain relationship is not 


"specifically defined in the ‘Specifica-_ 


tions, although some information 
pertaining to that aspect is con- 


tained in Table 1 of GX U. While 


the failures could be plotted from 
such information, you would not 


know the true stress-strain for the 


entire range involved. 


As to the type of Core contem- | 


plated by the specifications, Dr. Hilf 


stated that the support system pro-. 


vided for would have handled any 


- type of rock fallout or rock failure | 
that could have been expected in the - 


_ tunnels. After. adverting to the fact 
the specifications indicated that 80 


percent of. the support required | 


would be other than rockbolts, Dr. 
Hilf said that a variety of supports 
had been provided because while 
the cover over the tunnels was 
known and while it was also known 
that the rock in the area was par- 
ticularly weak, the Bureau didn’t 
know exactly where it was going to 
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is ere or + where the stresses 
would be greater than the uncon- 
fined compressive ‘strength of the 


“rock. 293 


In his testimony Dr. Hilf stated | 


cea the information available tothe . 
contractor prior to: bidding on. the a 


instant contract included the Ben- — 
nett Report (GX A) and the 

Cannon Report (GX X). In the lat- 
ter report the excavation rate of 
progress in Blanco Tunnel was said 
to be inversely proportional to the 
amount of cover on the tunnel.2% _ 
Dr. Hilf was unable to say whether 


this was true with respect to Navajo 


the rock (e. g-, whether the rock is Tunnel No. 3 (Tr. 706-07). 


_ Asked upon cross-examination to 


‘say what had occurred, at Navajo,. 


Dr. Hilf stated: 


Well, there (was) avideuce: from ‘Dr. 


Heuer’ Ss testimony, and I have no reason 


an Appropos the size of the boring: thachine 
selected by the contractor, Dr. Hilf stated: 

_“[WJe established a pay line, a B line which 
we would pay for excavation and concrete and 
the contractor chose not to have a boring 


- machine that size. 27 
“Now, there’s * * * nothing against the 


specifications in doing so, he sould do that and. 
he did” (Tr. 676). 


204 For. a discussion of the Bennett Report, 
see 1.126 to n.129, supra, and mccompanying . 


text. 
ane Ty guaiyeine scasanon: progress made 


“in Blanco Tunnel, it is interesting to note that 


generally the excavation was. inversely - ProBpor- — 
tional to the amount of cover on the tunnel. 
This was particularly evident when the cover 
exceeded 1,000 ft. Maximum cover on the tun- | 


nel was 1,870 ft. * *-* Little fallout occurred 


in the crown presumably because of the sup- 
port afforded by the.rock bolts which were in- 


stalled immediately. behind the cutting head.’ 
- The major cause of fallout is believed to be 


stress relief in the rock; however, a combina- 
tion of factors including action of the mole 
side grippers, jointing, weak. bedding planes; 


and lithological character of the rock contrib- 


uted to the fallout and spalling * * * Use | 
of the rock bolts wag found. to be more effec- 


tive than circular steel ribs with lagging and 


contributed to the record progress.” (GX X, 
“Record tunnel excavation with boring ma- 


chines” by D. EB. Cannon, Aug, 1967, p. 48). - 
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. tb doubt him, because I wasn't there, - 
that shear fractures or shear failures 
occurred and undoubtedly, if they. occur.» 
red in intact rock it was because the ~ 
; tangential stress” was greater than the — 


eects eae 


7 2 Digest af eatin 0 f Bert Tees | 


ine (Tr. 138-78) 


-Mr. Bert Levine, project  con- 
struction engineer, Navajo Indian 


Irrigation Project, was the author- 
_ lized representative of the contract- 
ing officer and therefore had re-— 
_ sponsibility for Tunnel Nos. 3 and 
3A. In that capacity. his supervisor. 


was the Director, Design and Con- 


struction. After becoming an en-” 
gineer,?* Mr. Levine had a-variety 
of work experiences (e.g, employ- 

ment by the Navy Department and — 


the Corps of Engineers) before go- 


ing with the Bureau of Reclama- 


tion in 1949. He was given a num- 
ber of assignments | within the 


Bureau before being made project 


construction’ engineer for the Nay- 


ajo Indian eee Project, in 


1968. 





208 Concerning the terminology employed, 


Dr. Hilf said that Mr. Mathews’ term. “peo. 
 dynamie pressures,” Dr. Heuer’s terms (over- — 
- _Stressing: or stress — intensification) © 
term “stress relief’? all are referring to the | 
- ‘phenomenon of failure where the. strength of 
‘the rock is less than the stress on the rock. 


(Te 657, -664-65,. 680-82). 


20? Mr. Bert ‘Levine received. a Bachelor of 
. Science degree: in civil engineering from the 


University of. South Carolina in 1940 (Tr. 
714). 


Much of Mr. Levine’ S canny 
upon direct. examination’ was con- 
fined to reading brief passages 
_ from exhibits contained in the ap- 


| -. chine, Tunnel Nos. 8 and 3A) were received. 
. peal file and occasionally offering chine, pubmed 0a exe ) were 


and his — 
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| coimente. upon ‘them. By reason 
of his ‘supervisory | role, some 23 
photographs of Tunnel No. 1 and © 


one photograph of Tunnel. No. 3 ; 
were identified by and offered in 


evidence. through him.*° No sub-— . 
stantive testimony was given by 
“Mr. Levine, however, with respect _ 
to any of the photographs. ae ae 


After referring to a statement by 


the contractor concerning the instal- 
lation of a shield over the mole (n.6, 
supra), Mr. Levine stated that. the | 


shield was. installed on Oct. 4, AM 1 : 


Aof. n.53, supra). 


Asked upon cross- -examination as 
to why he had not accepted the invi- 
tation contained in the contractor’s 


letter of Feb. 2, 1973 (AF 110), to : 
observe a. survey. crew working in ~ 


Tunnel. No. 3 on Saturday, Feb. 3, 
1973, Mr. Levine stated that histori- : 
cally the contractor and the. BOR 


had exchanged survey information 


and that he had not seen any reason. 


for his people being present as ob- 

- servers. He did not recall that.a 
similar invitation had been received 

to attend = Brewer Survey. He. 


298 In addition to the ‘ohbibecapnie evidence a 
GX Z (memorandum of Nov. 5, 1970, Ineeting 


_ between parties), GX AA (memorandum of. 
- pre- -construction ‘eonference- ‘of Dee. 2, 19790), 


and GX ZZ (Rate of Advance for Boring Ma- 


into evidence upon Mr. ‘Levine’ Ss ‘testimony. . 
. 28 The photographs of Tunnel. No. 1 (GX 
BB through XX) were offered and ‘received in 
evidence as relating to. the second category 
changed conditions claim. The photograph. of 


Tunnel No. 3. (GK YY). was received in evi- 


dence without restriction (Tr. 730-35). — 
800 The discussion of rock fallout in Tunnel 
No. 1-took place in connection with discussion 


of the size of the mole. Mr. Levine believes . 


that Mr. Sperry was shown the project’ Ss photo- 


‘graph file at the time. This was over 3 months. © 


after the bids were opened: (Tr. 728-29, T47- e 


| a 
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. could not say whether, if eee 


such an invitation would have been © 


accepted, since the availability of 


; _ personnel to go is always a factor to 
be considered. Mr. Levine also in- 


~ dicated that the Bureau’ would be 


- more likely to accept an invitation 


to participate in a joint work sur- 


vey than it would to simply witness, 


someone else’s Survey as an observer 
(Tr. 772-77). - 
In his testimony concerning the 
size of the bored excavation, Mr. 
“Levine noted that in the meeting of 
_ Nov. 5, 1970 (GX Z) 2°. Mr. Sperry 
had advised that the excavation 
would be by mechanical mole exca- 
vating to a diameter of 20 feet 6 
inches; that in the letter of Dec. 7, 
1970 (AF 11), the contractor had 
stated that it would be excavating 
the tunnel with a mole to a:20 foot 
6 inch-diameter; that on numerous 
occasions after the Nov. 5, 1970, 
meeting, Mr. Levine had expressed 
concern that the small diameter of 
the mole would only permit the in- 
stallation of rockbolt type supports; 
that in the letter of Jan. 19, 1971 
(AF 12), the contractor had stated 
that it still believed the 20 foot 6 
inch-diameter size to be adequate 
for the support required; °°? and 
that in mid-March of 1971 Mr. Le- 
vine had attended a showing of the 
Dresser mole in Beaumont, Texas, 
at which time he had formed the 
| impression ' ae that the Dresser mole 


. - 201 See text acedmpanying n.4, supra. . 

_ 802 See n.7, supra, and accompanying text. 
803-"The., basis: for: the epeenion is. not clear. 
Mr. Levine states : 

“[Wle were * * # talking ee the ‘niglé size 
~ and. i got the ij impression, which may be a lack 


of communication, you can’t determine, be- 


cause I know Joe Sperry and I know he told 
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had a variable size cutter which - 
would permit going up another 6 — 


inches; that on Feb. 2, 1971 (AF 


18), Mr. Levine: wrote ‘the contrac- st 


tor to say. that the proposed. exca- 


vated diameter appears to be: ade- © : 


~ quate for meeting minimum dimen-. 


sions for “A”. line thickness for - 
rockbolts but that the use of steel 
rib supports would require excavat- 
ing to a larger diameter if normal 
tolerance is provided.®* © — 4 
- When documents relating to Mr. 
Uevite! s testimony are examined, 
they show that during the. same . 
time period the contractor was ad- — 
vising. the BOR that it contem- 
plated excavating the tunnels to.a 


- 20 foot 6 inch-diameter, it was also 


informing the Bureau of its inten- 
tion to rely exclusively upon rock- 
bolts for tunnel support.**> At the 


7 meeting on Nov. 5, 1970, Mr. Sperry 
is reported. to. have stated that the 


contractor planned to use. rockbolts 
exclusively for support (GX Z, p. 
2)..In the preconstruction confer- 
ence on Dec. 2, 1970, Mr. Sperry is 
recorded. as having said that the 
contractor did not intend to use 
shotcrete, steel reinforcement sheets 
or steel sets for tunnel support but 
intended to use rockbolts in a pat- 


- tern placed .. approximately four 
feet behind the cutter head (GX 


atin A 3). ee upon rockbolts 


me what the facts were, IT got the impression 

at that, time that this mole was & variable’ | 

size cutter, that we could expand. the: mole” - 

(Tr, 722). Sots 

| S0erTp, 722-23. See n.8, ‘supra... aie a 
#3'The record indicates that at. the. “ame fhe 


‘bids were opened, the BOR knew. that the 


contractor. and. the. three other lowest. bid- 


der's contemplated using only roekbolts for - : 


support (see n.10, supra, and. coonubanlane 
text). . 
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_ for support was eet in the 
-. cgontractor’s letters of Dec. 7, 1970 


(AF 11), and Jan. 19, 1971" (AF 
12). | 


In: the Bulan’ S eer of Feb. 9, 7 


| “1971 (AF 13) ,206 Mr. Levine stated 


that whether conditions. in Tunnel | 


| Nos. 8 and 3A are suitable for an ex- 


tensive use of rockbolt supports : 
must be determined during and fol- 
lowing the excavating. process. Ap-— 
proximately BY months later, the 


‘project construction. engineer was 


noting that it. was apparent, the con- 
- tractor was planning to rely entirely 


on rockbolts for tunnel support. es 


~ Another serious question — con- | 


- fronting both the contractor and the 


Government was the type of anchor-. 


age required for the rockbolts if 
they were to adequately support the 


tunnel. Even before the major : diffi- | 


culties were encountered in the gen- 


eral vicinity of DH 116, the BOR 
had advised the contractor, by letter 


dated June 25, 1971 (AF see that 
rockbolt. anchorage tests. conducted 


by a Bureau of Mines geologist had 
- disclosed. that the anchorage obtain- 


ed. through use of the Pattin D-5 
shell was inadequate. Consideration 


of the type of support methods that 


might be used to secure adequate 


_ anchorage for rockbolis continued 


during the shutdown period (AX 
70). Inadequate anchorage of rock- 
bolts continued. to plague the con- 


* tractor e even after the resumption oh 


808 See dart accompanying n. 8, supra. 

0? AT 16, Mr. Levine: testified that by ‘that 
time. he knew that.the mole did not have a 
- variable diameter and that it was restricted 
to a 20-foot 6 inch- diameter (Tr. 723-24). 
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operations.* 908 Ina letter dated Sept. 
16, 1971. (AF 25), the BOR com- _ 


| pine that the contractor was not 


adhering to an informal agreement — 


to use tandem. shells rather than _ 
single shells for rockbolts and to — 
; grout the rockbolts. which did not at- | 


tain and retain adequate torque. AI- 
most 2 months later, however, the 


‘Bureau was advising the contractor 


that the grouted tandem expansion 
shell anchor was. not. approved. be- 
cause the use of such an anchor did — 


not provide a safe roof support by 
reason of the « excessive time required 


for the grout to cure.?° 
At the time of the Dee. 6, 4971, | 


conference (AX 74), eoneiderable ) 
“progress had been made but: the 


question of whether rockbolts were 


adequate as support. for the entire 


tunnel was still very much in doubt 


(see n.27 and n.34, supra). By early 
March of 1972, however, Mr. Levine _ 


was in a position to advise the Di- 


| rector, Design and Construction, 


that the use of rockbolts for support — 


had been found to be satisfactory 
since the epoxy’ anchor had been in 
use. 310 , 


| Upon cross- Seren Mr. Le- 


vine acknowledged that under date — 


of Jan. 26, 1972, he. had furnished 


to the Director, Design and Con- | 
‘struction, a geology progress report 


on 2) N oes that Tunnel N 0. 3 


808 In the —— sabinitted to the contractor. 
by A. A. Mathews, Inc., under date of Sept. 17, 


{971 (AX 5), the consultants state that the 


presence of water is a direct consideration in 
the selection of : bolt. anchors where rockbolts 


ae used. See 0.18, supra. 


30. fee n.24 and accompanying text. — 
‘ 30 See text accompanying n-47. . 
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i was ee cacaia fom Sistine 
824 + 00 to 845+47 primarily in silt- 


stone and shale and that the project _ 
geologist had been on leave most of. 


December, the | report states : 


Fallout 6- inches to one foot deep. and 2- | 


to 6feet wide occurred in local areas 
primarily where shale was present in the 
arch. The fallout occurred immediately 
after excavation removed the underlying 
rock support. Stress relief-type fractures 


developed in the sides below springline 


from Stations 825--00 to 829+-00. The 
rock is fractured to depth of one foot. 
Scaling revealed. a bedding plane and 
shaly zone near springline from Stations 
826400 to 829-400. Fractures dipped 


_ towards this plane and fracturing is be- 
Neved triggered by the gripper pressure 


of the mole on the shale. Fractures from 


below the. gripper imprint. and thicken 
- from fourth-inch slabs at the top to. esti- 


mated 6 inches. thick at the bottom near 


invert. I, 


3. Digest ee Paitenon. of a 
Logert (Pr. 825-57, 365-913), ~ 


Mr. John Rogert, a, civil engineer 


with the Bureau of Reclamation,?"?° 
_ was responsible for the supervision a 
of the inspection forces in Tunnel — 
3 and 3A until he left the | 


Nos. 
Navajo Indian Irrigation Project 


81 Immediately thereafter the report states: 
“Popping rock was heard from Stations 
833+00 to 836+00 on January 14. This sec- 
tion was excavated during the last week in 


_ December 1971. Popping occurred more fre-- 


quently after passage of a loaded train. A few 


fractures developed in the roof in this section 


after support was installed. Occasional pop- 
ping at the face was reported by inspectors 
as the excavation advanced from Station 
825-400 to 889+00.” (AX 69, Memorandum 
dated Jan. 26, 1972; Subject: Geology Prog- 
ress Report, Dec. 1, 1971, Through Jan. 15, 
1972—-Navajo Indian Irrigation Project. ) 

31 Mr. Rogert has a Bachelor of Science de 


gree in eivil engineering from the University 


_ of Colorado aa 826). 
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| in J anuary of 1973. At an earlier aa. 
, time he: had exercised the same — 


supervisory authority over the in- | 
spectors in.Tunnel Nos. 1 and 2. Mr. 
Rogert made trips into Tunnel Nos. 
3 and 3A almost every day that he 
was On ‘the site and the contractor 
was working in the tunnel or tun- 
nels, At the time he-left the Navajo 
Indian Irrigation Project in Janu- 
ary of 1973, the contractor had only 
completed about a third of the con- 
crete invert lining in Tunnel No. 8. 

Inspectors prepared daily reports 
for every shift they worked in. Tun- 


nel No. 3, many of which were of- 
fered ana received in evidence (GX 
~ AAA(1) through AAA (24)). 

‘Stations: 825-400 to -826-+00 are present 7 


A substantial part of Mr. 


-Rogert’s testimony concerned Tun- 


nel No. 1. For example, all of the 


_ photographs about. which he testi- 


fied (GX JJ, KK, LL, PP, QQ, 
RR, SS, UU, VV, WW, and XX) 
were pictures taken in Tunnel No. 1. 
In many areas he was asked to com- 


_pare the conditions that he had ob- 


served in Tunnel Nos. 3 and 3A — 
with those he had. witnessed at an 


earlier time In. Tunnel No. 1. All | _ 


three of. these tunnels were bored. oe 
tunnels. Mr. Rogert. testified that _ 


generally the rock failures and fall- _ 


out he had observed in Tunnel No.3 
had occurred in the arch of the tun- 
nel but that he had also observed 
fallout from the side ribs; that the 
rock failures and fallout occurred 


-near'the moling machine and away 
from the moling machine; that the 


rock failures and fallout observed 
in Tunnel No. 3A were similar to 
those he had seen in Tunnel No. 3; 
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and that the rock failures and fall- 
out observed in Tunnel No. 1 were 
similar to those he saw later in Tun- 
nel Nos. 8 and 8A. 
Upon direct examination, Mr. 
Rogert testified that in Tunnel Nos. 
3 and 3A there were dust problems, 


electrical problems, and mechanical 
problems, some of which were due 


to rock falling. He also testified 


that he had seen muck cars derailed 


in Tunnel No. 3 and that he had 


that tunnel. Upon cross-examina- 


tion he admitted, however, that all 
of these: ndiione had also been’ 


seen by him i in Tunnel No. 1.58 


‘Some testimony was elicited from 


‘Mr. Rogert with respect’ to the 
| ‘ammount re water encountered in 
Tunnel Nos. 3 and 3A and that ex- 


: ‘drilled and sometimes had noticed 


a slight amount of water coming 


through the walls and arch of the 


tunnel. Mr. Rogert testified that he 


- believed GX LL showed water com- 
ing out of rockbolt holes but he 
could not say positively. Whatever 
_ the source of the water, it was col- 


— lected near the Tieading or behind 


the heading in sumps and pumped 
- out in a pipeline ** to the outlet 


portal of Tunnel No. 3 and from 
there it was pumped to a drywash 


aud sometimes even to a spoils area. 
_ Measurement of the flow of the wa- 


213 Derailed muck cars and muck spilling out 
of cars were also seen by him in Tunnel No. 2 
(Tr. 876). 
_ $14 ‘The pipeline is not visible in 1 GX UU bane: 
901). 
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ter in the pipeline varied from. ao 
low of three gallons, or less, to a. 

‘maximum of almost 10 gallons per _ 
minute. Mr. Rogert did not. con- 


sider that to be a lot of water. In his 
opinion the water problems in Tun- 


nel No. 1 97° were somewhat. similar > 
to the water problems in Tunnel — 
No. 38, while the water problems in 
| Tunnel No. 3A were considered to 


be only about half as much a as those | 


in Tunnel No. 3. 
seen muck falling off the cars in 


Mr. Rogert gave testimony as to 
the A and B lines and the system 
used by the contractor to keep the 


mole level and on line and grade. 
After establishing that the witness — 
was familiar with how the contrac- 


tor positi oned the mole for excava- — 


tion, a very large exhibit (consist- — 
ing of one very large sheet and on 
perienced in Tunnel No. 1. He had | 
observed water coming out of rock- 7 
bolt holes. after they had been 


top of that a clear plastic. overlay) | 
was offered and received in evi- 


dence as GX BBB. “The exhibit — 
shows. how the. actual mole excava-_ 


- tion lines up with the A line and B 


line if the mole is perfectly level | 
and the targets and laser beam are 


lined up properly as well as show 
ing what occurs 1f the mole is not 
kept on target. In the latter event, Ba 


Fah 
a 


3B Converting Mr. rer estimate into gal- | 


lons per hour, the flow of water in Tunnel No. | 
_ 3 varied from 180 to 600 gallons per hour. In 


a letter dated. Apr. 22, 1972 (AF 50), the con- 


tractor estimated that water in the vicinity | 


of DH 116 of Tunnel No. 3 drained at a rate 


of from 20 to. 40 gallons per hour. In a letter: 


written some 10 months later (AF 57), the.. 
coutractor estimated the water from a drain 
pipe grouted into DH 116 at Station 855-+-'73 
was continuing to drain at the near constant 


pate of 28 gallons per‘hour. » 


380The Final Construction Report for Tun- 
nel No. 1 states: “The occurrence and seepage 


of groundwater did not present a problem in 


Tunnel No. 1” (GX KKK, Appendix, p. 11). 
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| Gohis aul he. Tikely to occur in 
the invert or in the arch or on either’ 
~ side of the tunnel depending upon. 
whether the center of the target was. 
above, below or to the left or right 


of the laser beam. Also noted by Mr. 
Rogert was the fact that if you have 
a combination of the target being 


off the laser beam and. the machine : 


being out of a level position, there 


would be increasingly more tights. 


Upon redirect examination Mr. 
‘Rogert stated that with the mole 


laser system used in Tunnel Nos. 3 - 
and 8A it would be possible for the 


mole to get off line and grade be- 


cause the mole could rotate around’ 
_ the laser beam.*!” He was unable to. 


say, however, whether the laser 


. target system used in Tunnel No. 1 


was designed in such a way that it 
would allow the mole to Totate 


around the laser beam. Also” upon. 


redirect examination Mr. Rogert 
stated that the laser system used in 


Tunnel No. 1 was a better system. 


than that used in’ Tunnel No, 3 38 
because the operator of the mole in 


-‘Tomnel No. 1 had. more control over | 


: positioning of the mole as a result 
_ of what was shown on ‘the board 


right in front of him as well as hav- | 
ing more control over. sai a the | 


mole leve 1,319 
_ As to keeping the msl level Mr. 
Rogert was of the opinion that the 


“Rogert acknowledged that lots of things are 
possible (Tr. 907—08).. 
78 Tr, 903. Upon reecross-examination Mr. 


Rogert could not recall HavanS given this tes- 
. timony (Tr. 906). 


319 Mr. Rogert was favable to peer an ex- 
planation, however, as to how the laser system 


in Tunnel No. 1 indicated levelness of the mole . 
tect 80): 


(Tr. 912). - 
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operator was told to ohieak a car- 


_ penter’s level on the mole but that 
the operator of the mole could not 
read the bubble to see if the mole 


was level unless he left the cab of 


the mole. Mr. Rogert had no recol- 
lection of having seen the roll indi- 
_cator to which Mr. Sperry testified, 


however, and consequently gave no 
testimony concerning what function — 


the roll indicator performed *° in a 


assisting the operator to keep the 


- mole level. 


Mr. Rogert had observed the con- 
tractor’s crews chipping tights im 


. the invert on a number of occasions. 
Removal of the tights was part of — 
cleaning up just ahead of the con- 
crete placement after. practically 
all of the loose material had been 
“removed. About one third. of the 

-eoncrete had been placed in the in- 
vert at the time Mr. Rogert left the 
project in January of 1978.. Upon 


cross-examination. Mr. Rogert. : 


emphasized that. his testimony. in 


this area related only to Tunnel No. 
8.and not to Tunnel No. 3A. As to 
Tunnel No. 1, however, Mr. Rogert. 
stated that he had seen tights; in the 


| invert, in the arch and j in the walls. | 


Testifying as to specification re-— 
quirements, Mr. Rogert stated that 
he was familiar with the specitica- 


tions for Tunnel N 0. 1 but not for 


aa ee | VU Tn his testimony upon rebuttal Mr. 
37 Tr, 904. Upon. recross- examination - Mr. 


Sperry indicated that the roJl indicator was 
an accurate instrument to determine whether 
the mole was level. Although upon direct ex- 
amination he had stated that the carpenter's — 
level was used to check the roll indicator, he 
changed this testimony upon cross-examina- 
tion to say that the carpenter’s level was used 
to check the mounting of the roll indicator for 
damage from rock fallout | (Tr. 1294-98. 
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_ the Axotea Tunnel.* 521 He expressed 


the view that the support require- - 


‘ments for Tunnel Nos. 3 and 3A 


were very similar to those for Tun- 
| nel No. 1. Mr. Rogert did not recall © 


any provision in the specifications 
for Tunnel No. 1, however, which 


related. to defection ton or. disinte- : 


gration.*?? While he did not con- 
sider the rock to be uniformly of 


one type, Mr. Rogert did consider 
that the rock in Tunnel No. 1 was 
generally the same as in Tunnel 


_ Nos. 3 and 3A (Tr. 878). 
In his: testimony Mr. 


~ occasions when the workers walked 


_ off the job in what were apparently © 


“wildcat strikes”; that from time 
to time there were problems with 
_ the conveyor belt system for haul- 
Ing muck; and that sometimes the 


job had to be shutdown temporarily . 
when the rockbolt drills or cutter- — 


heads become inoperative during 


_ the week and had to be changed. 
pero work could be continued. B23: 


hs Digest of Testimony of M aloolm 


Logan (Tr. 918-965, 906-1067) | 


- Mr. Malcolm. 


tion as a geologist oe an various ca- 
pacities from 1945 until 1973. He 


was the chief geologist’ for the Bu- 


. reau of Reclamation from. 1969 un- 
_ plete drill logs (GX BEE (1)-HEE(12)) were 
available to bidders upon request. Samples of 


| 82. 'Ty, 878-80. During éieavation Mr.. Rogert 
had. been in-the Azotea Tunnel - on two oc- 


-casions and in Blanco ‘Tunnel on one (Tr... 


876, 907). 
#2 Tr, 880-1. See also n. 9, supra. 


%23 Tr, 851-52. Some of the tools were dam-. 


aged but a lot had. been worn out (Tr. 851). 


2: Mr, Logan was: graduated from the Uni- . 


versity of Wyoming in 1941 with a B.A. degree 
in geology (Tr. 914). . . 


the 
‘branch conducted some field tests : 
in the form of drill holes and took 
| samples which were tested in a lab- _ 
oratory at Denver. At the hearing 
Mr. Logan acknowledged that he 
was the man in charge of the ge-_ 
ology work reflected in the bid doc- 
uments and that he and other peo- 
‘ple in the branch had had many 


a | Rogert. 
i noted. that, there were three or four: 


Logan “was em- 


| ployed by the Bien. of Reclama-. — | 
Logan visited Tunnel No. 32% on 


three different occasions. The first a 


bese 


til his retirement in 1973. As chief 
geologist. Mr. Logan was respon- 


‘sible for the technical adequacy and _ 


accuracy of the geologic data devel-— 


oped: in the field and transmitted — 
to the. chief engineer’s office for 


analysis and study with a view to 
the | preparation of specifications : 


for various projects. | 


In the course of carrying out its 


responsibilities for collecting geo-. 


logic data and helping to develop - | 
specifications, the - geology 


meetings with the designers at 


which they supplied certain criteria 
and information such as the esti- 


mated length of tunnel that would 


“require support as well as discuss-— 
Ing the. type of material that 
should be provided to the bidders 


(e. Gs» examination of samples). 325 | 
‘During contract performance Mr. | 


- 83'The bulk ag: the feciuiteal data - was in- 


cluded in the specificatién drawings. The com- 


core were also available to bidders who _ 


wanted them to. conduct their own tests. Two 
core samples were vacen ‘by. the contractor . 
(Tr. 9380-37). 


326 Three photographs of. Tunnel No. 3 were 


the subject of testimony by Mr. Logan. ‘These 


were taken on Sept. 2, 1971 (GX HHA), 
Sept. 17, ‘1971 (GX FFF), and Jan. Ti; 1972 — 
(GX GGG).. 
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visit was from Sept. 13 to 15, 1971. 
Upon direct examination he testified 
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that the tunnel face was then at ap-— 


proximately Station 855496; that 


Drill Hole No. 116 was totally dry; | 


that the boring machine was not 
operating; that water was ponded 
all around the area of the cutter- 


% head ; and that there was @  consider- 


able amount of muck down ; in. the 
_ area in front. of the machine. The 
second visit took place on Mar. 23 


and 24, 1972, when the tunnel face 


was an approximately Station 782 
+00. On this occasion Mr. Logan 
observed failures in the sidewalls of 
the tunnel and bent pans and some 
eracking of the rock all along some 
of the crown, as well as water and 
muck in the invert. It was on this 
visit that Mr. Logan rode in the cab 
of the mole and was thus in a posi- 
tion to observe the tunnel from that 
vantage point. — 


The third visit to the eae was. on 


Feb. 26 and 27, 1973. The visit was 
made for the dual. purpose of con- 
ducting a geologic examination of 
the portion of the tunnel not seen on 


_ prior visits and to discuss the invert 


heave. problems.*?? By the time of 
the third visit concrete had already 


been placed in the invert and there — 
was a noticeable. cracking of con-— 


crete in specific areas. The condi- 


tions observed by Mr. Logan were 
identified as occurring at, approxi- 


- +827 Responding toa question on cross-exami- 
nation as to why there had been no invert 
heave in the area of DH 116 despite the pres- 
ence of water, Mr. Logan stated that there. 
was no large bed of shale in the invert of 
Tunnel No. 3 at that point but that there 


was fallout in the arch In that area as a result 
of stress relief and water causing the shale in ~ 


the arch to swell (Tr. 998-1000). 
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mately Stations 820 +00 to 835 +00, 


842+00 and 853+00. The invert. 


heave was attributed by Mr. Logan 
to stress relief *8 producing open- 
ings in the shale into which the 
water ponded in the area entered 
causing the shale to swell. a 

Mr. Logan did not agree with the 
conclusion expressed. by Dr. Heuer 
that the materials report (GX U). 


did not indicate the sensitivity to 
--water of the materials j in the tunnel. 
‘In support of this position he cited 


the significant amount of clay mate- — 
rials shown on the last page of GX ~ 


_U;*° referred to the note ** appear-. 


ing on that page and read into the 
record an excerpt from a report sub-_ 


mitted by the contractor’s geologist, 


Mr. J. J. Hayes, prior to bidding 


in which he stated that “[t]he shale 


283In the opinion of Mr. Logan stress relief 
occurs whenever you remove the material to 
create the tunnel. He regarded questions re- 
lated to redistribution of stresses and the in- 
tensity of stresses as involving primarily engi- 
neering questions in the field of rock mechanics 
rather. than geologic questions (Tr. 1033-34, . 


| 1065-66). 


#9 Tr, 962-63. Upon cross-examination Mr. 


- Logan stated : 


“(I]n the shale, water could then enter 
those eracks and you have a much greater area 
for exposure to moisture, and therefore the 


~ action is speeded up and so it is not a straight 


line failure pattern. ‘The more area that is ex- 


‘posed the faster the effect is of ‘swelling,’ de- 


terioration, disintegration.” (Tr. 1042). 

339 As shown thereon, samples were taken 
from Drill Hole Nos. 113, 116, 117 and 1168. 
The only samples showing Montmorillonite and 
other clay materials obtained in Tunnel No. 3 
at tunnel depth is from DH 116 (Tr. 988-91). 
The results: of the exploratory drilling at DH . 
116 are set forth in the geologic logs: (Gx 


‘1 'The note reads: “This range of materials 
described in this category covers the finer-tex- 


‘tured materials that are commonly referred to 


in the field classifications in the geologic logs 
as ‘shale’ and occasionally as ‘mudstone’ and 
‘claystone,’ as well as the more argillaceous 


siltstones” (GX UV). 
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| (siltstone) i 
lve. 3? 332 


is wey “water react- 


Upon ccnee-een tation Mr. 16: 


| gan stated that the type of geologic 


environment which would be en- — 


countered in Tunnel Nos. 3 and 3A 


— could be predicted but that it would — 


_ be difficult to. correlate between drill 


holes. This. assessment stemmed 
from Mr. Logan’s view that all of 


the materials of which the tunnels 
were composed (sandstone, shale, 


and siltstone) was heterogeneous *** . 
and the variations were three dimen- 
— sional (horizontally, vertically, and. 
laterally). Despite his. view. that — 


none of the materials involved were 


homogeneous, Mr. Logan testified at 


one point that a bidder should know 


of the water sensitivity of materials 


in Tunnel No. 3 (approximately 
15,000 feet in length).-from one sam- 


ple taken at tunnel depth showing it 


~ contained - Montmorillonite: 
991-92). 


(Tr. 


Appellant's: counsel fiteecosaia 


Mr. Logan at length with respect 
to his travel report of Oct. 4, 1971, 


pertaining to his first visit to Tun- 


nel No.3 (AX 82). The stated pur- 


pose of the visit was to conduct a 
geologic examination relating to 


slow progress of excavation. The 


mid- -September visit came after and 
was related to the contractor’s 
changed conditions notice of July 
29,1971 (AF 19). In his testimony © 
Mr. Logan stated the purpose of the 
visit was to observe the geologic 


832 Tr. 1057-58 : Nn. 71, supra. 
333 Heterogeneous was defined as “lal me- 


dian in which properties of that material vary 


in varying directions” eis 981-82). 


| conditions 334 in the vicinity « of DH | 
_.116 with a view to determining 


what the facts, were.so that if a 


claim on this reach were submitted, 


the BOR would have factual infor- 


mation on which to base a.judgment 


as to the settlement of the claim, in- — 


sofar as the geologic Se was — 


concerned. 
In the language of the report, 
“The examination was directed to- 


ward outlining programs which the - 


project geologic personnel should 


pursue in compiling data on the — 


contractor’s allegations of changed 


conditions.” Immediately thereaf- 
ter the report refers to proposed : 


programs of data collection based 
on six findings developed during 
the field examination. After ac- 


_knowledging that the six findings’ 


had been made by. him and that 


‘they were not factual, ‘Mr. Logan 
stated that the programs outlined 


were to determine whether the find- _ 
ings that had been developed dur-. | 
ing the field examination were cor- 
rect or not. Following this Mr. 
Logan was interrogated | on each of 


the six “findings” to determine the — 
extent to which he considered that 


factual data developed. by the proj-. 


ect personnel showed the “findings” | 
to be correct. Each of the “findings” 


are quoted below followed by a 


summary of Mr. Logan’s testimony es 


with respect to them. 


{1) squeezing ‘ground is. not present | 
in the tunnel and the localized linear | 


834 Goumucatae upon the depositional alan: 
acter of the Naciemento formation in which 


the tunnels were driven, Mr Logan said the © 


continental deposits involved should be classi- 
fied as heterogeneous mixtures. rather than ho- 


mogeneous (Tr. dag 
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. eracking of: the nace. near spring line is 
related to machine operation. 


Although noting that it had _— 2 


quite awhile, Mr. Logan stated that 


to the best of his. Pecollechion the © | 
was said to have demonstrated that 
“finding” No. 4 was correct.**6 


factual geologic data compiled by 
project personnel 33° showed finding 
No. 1 to be correct. 7 : 


(2) fallout in the tunnel arch is. pri- 
marily | related to the stratigraphic se-. 


' quence in which lenses and relatively 
thin beds of shale, micaceous sandstone, 


etc. are present at or near the: tunnel 

arch and do not have sufficient tensile — 

_ strength to attain natural arching in the 
20. 5-foot-diameter tunnel, | 


The geologic data compiled ee ie | 
- project, personnel subsequently was 


said to have demonstrated that 
fin ding No. 2 was correct. | 


(3) machine operation and ausociated 
rock failure in the spring line. area is 


7 contributing—in a “ripple” effect—to lo- 
-calized failure conditions extending £ from 


tunnel arch to spring line. 


Mr. Logan stated that the ails | 
tion of geologic data by project geo- | 
| logic personnel showed this finding 
_ to be partially correct in that based — 
portrayed by the specifications document. | 


primarily upon direct observation 
of the mole it had been determined 
that only some of the failure along 
_ the spring line was attributable to 


the gripper. Mr. Logan was not 
sure that the failures attributed to 
the gripper had been. identified by 


‘station but considered that it had 


been identified by location on the 
- periphery of the tunnel as extend- 
ing from a short. distance above 


_ spring line to three to four feet be- 
low the crown.. 


(4) the presence of ae and the re- 


lated disintegration of the fine-grained 


888 See n.22, supra, and accompanying text. 
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seairaenaay rock are clearly evident in 


the tunnel, but were as clearly indicated 


in the specifications document. — 
The data compiled by the project — 
geologic personnel subsequently | 


(5) the slow rate of progress, due 


primarily to mechanical failures, ig pro- - 


moting excessive rock failure through de- 
lays:in establishing artificial arch sup- 
port and in allowing the accumulation of 

water at the cutterhead to become a 
problem of machine operation. 


. Mr. Logan was unable to. say | 


whether this finding was subse- 


quently confirmed as correct by 


data compiled by the project geo- 
logic personnel.**7 Asked what sort. 
of factual geologic data he would 


have expected the project geology 


personnel to compile with. respect 


to that “finding,” Mr. Logan said it 


would have involved reporting 


damage to the machine occurring - 


fr om rock fall. 


(6) geologic: eenditiena eneouniaced in | 
the tunnel to date do not differ from that 


Mr. Logan was also unable to say 


whether factual geologic data pre- 


| pared by the cele Bevlogie per- ma 


_ 86 The record before us is devoid of the fac- 
tual geologic data on which Mr. Logan’s opin- 
ion is based with respect to “findings” 1, 2, 8, 
and 4, Tests conducted by the Government on 
NX core samples obtained from horizontal drill. 
holes located below spring line of the tunnel 


. where the grippers had exerted heavy pressure 


on the tunnel walls during. tunneling . opera- 


tions | were termed “generally inconclusive: | 


(n.23, supra). 

337 The following exchange took sieve: 

“Q, Did your project geologic personnel dis- 
obey your instructions with respect. to finding | 


_No. 5 and not compile any geologic data? 


“A Certainly. [sic] I don’t know whether he 


- gid or not prepare any.” (Tr. 1035). 
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aie had confirmed d finding No. | 6 
as. correct.**8 
The extent to which the grippers 


- 6 the boring machine may have 


2 contribut ed to the fallout and other 


rock. failures in Tunnel No. 3 was 
considerable. 


the subject of a 
amount of testimony by Mr. Logan. 


‘Commenting upon the photograph 


taken. on Jan. 11, 1972, near Station 
— 881+25 (GX. GGG), ie stated that 


the picture showed slabby rock and 


that there was evidence of this type 


in many places throughout the tun- _ 


nel when he observed it at a later 


time. After noting that the slabbi-. 
ness in the ribs of the invert. was 


caused by stress relief, the subse- 
quent redistribution of the stresses 


and a loosening around the periph- _ 


| ey of the tunnel, he stated : 


Now, I think five of it. was ie: grip- 


per, much of it was attributable to the: 
gripper failure because it had a very low _ 
strength rock under it in the first place 
and the stress relief under the redistribu- 
tion of. stress and the peripheral zone in | 


the tunnel | is well known that. the rock 7 Spring line; ‘that the material. was dry above 


the. gripper prior to gripping; and that the ~ 
material appeared to- be dry | ahead of the. 


will move into the tunnel. You have fur- ns 


ther weakened that rock and then you are 


applying an artificial stress, We've been | 


talking about natural stresses in the rock, 


but we were applying artificial stress to 
that rock and consolidated the rock and. 
I saw this occurring when I was riding in 
the cab, where the material was consoli-- 
dated at least a half an inch and in which 
streams of water were pouring down the 
leading and trailing ae of the ‘grip- 


pers. [2] 


238 Tr, 1036-37. Upon direct examination Mr. 
Logan. had summarized his position in this 
- area by stating: “‘T would say: that. they en- 


countered exactly what was. portrayed in one, 


; specifications” (Tr. 964). 


339 Substantially the same testimony wie 
given upon cross-examination. Mr. Logan testi- 


‘So. I would attribute much of this type of 


_ fracturing in Exhibit GG—GGG as mete 


affected by. the grippers: 
(Tr. 956a-57).240 


A photograph. taken at Station 
856+03 on Sept. 2, ade was 
received in avidenca® _ G& 


HHH? Mr. Logan nee that. 


the photograph shows some of the 


failure of the rock that is occurring 


beneath the gripper pad. Upon: 
cross-examination Mr. Logan re- 
ferred to his prior. testimony in 
which he had stated that the grip- 
pers were only a part of the failure 
pattern and that they were not 


Solely the cause of the failures. 


“Water immersion tests were .con- 


ducted on samples of. core taken 


from Tunnel Nos. 3 and 3A at vary- 
ing depths. Referring to a picture 


taken of.a core sample of clayey — 


pa as trom ce Hole Ss 


fied, however, that he dia not see any -rockbolts : 
in the arch of the tunnel when he observed the . 


~~ action reported of the grippers; that he did 


not remember seeing -any water above the 


gripper (Tr. 1024-26). 
“0 The following colloquy occurred on cross: 


examination : 


“Q. * * * Where did the gripper pressures, 


: contribute to rock failures? oe 
“AT do not know the stations at which they 


did occur. In my. opinion, they were a contrib- 


uting factor to the fallout, on the sides, orin | 


the spring line of the tunnel. 
rok. Yes, sir. And the only place that you saw 
that in order to form that opinion, was where 
the face was at Station 482 plus zero, Zero in 
March of 1972? 
“A. Yes.” (Tr. 1054—55). o 
“#iThe caption on the photograph reads: 


“Side: gripper on the right side of boring ma- 


chine gripping against the left wall at Station 


~856+08. Note siltstone back .of gripper. The 


rock was broken on gripping and about 6 


inches fell out when gripper was released’’ 


(GX HHA). 


ya 
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in Tunnel No. 3A (GK U), Mr. 
Logan said that the picture shows 


the disintegration and deterioration 
of the sample after 15 minutes of . 
soaking in water. Mr. Logan also. 


referred to the portion of Table 1 


of GX U pertaining to Tunnel No. 


3-in which three of seven core sam- 


ples of sandstone taken from DH — 


113 at various depths are shown to 
have disintegrated on immersion 
during preparation. for absorption 
test.*4? With respect to what is 
shown on Table No. 1 for Tunnel 
No. 3, Mr. Logan stated upon cross- 
examination that under the right 
hand column headed “Effects of 
Wetting by Immersion” (i) only 
one siltstone sample was reported 


for which. the comment is made: 


“Expands slightly with cracks,” 
and (ii) that no samples of. shale 
were reported (Tr. 1037-88). 

Mr. Logan was unable to remem- 
ber whether a geology report relat- 


ing to the site of the tunnels had 


been prepared but he believed that 
one had been. While not in a posi- 
tion to say whether a geology report 
had been furnished to the designers, 
he was certain that no geology re- 
port had been made available to the 
_ bidders, Asked about how the fajl- 


ure to furnish the geology report to 


bidders could be reconciled with his 
statement that they had been given 
the most complete information pos- 


ae After noting that the samples tested and 


reported on in Table No. 1 for Tunnel No, 3 
(GX U) were sandstones primarily and that 


many of the samples had disintegrated, Mr. . 
Logan stated that from the geological stand-~- 


point the unique part was for a sandstone to — that 
- protective coating of shotcrete would have pro- 


swell and slake apart as had occurred, after 
which he added: “We would know. that the 


. siltstones and shales would, because of the 


‘clay mineral content, and this is quite well 
understood” (Tr. panse 
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sible, Mr. Logan said that that 
statement related to the most com- 
plete factual information possible 
and not to a highly interpretative 


document such as a geology report. | 


He acknowledged, however, that 
such a report would be likely to con- 
tain an interpretation of how the 


rock might behave when a tunnelis _ 


moled through it (Tr. 983-84, 1007). 
Ineluded as part of the bidding 


documents were various contract - 
drawings including Drawing No. 


809-D-400 and Drawing No. 809- 
D-317. Referring to these drawings, — 
Mr. Logan stated that the informa-_ 
tion shown thereon includes: (i) 


the alignment of: the two tunnels; 


(11) description of the various over- | 
burden materials comprised of loose 
materials and outcrops of the sand- 
stone and siltstone and shale wher- 
ever visible; (ili) the depth of 
cover; (iv) a ground profile along 
the tunnel alignment with drill 
holes plotted thereon; (v) the logs 
of the drill holes and a-sort of litho- 
logic column giving depths in the 
drill holes; (vi) the locations where 
samples were taken for the petro- 
graphic examination and physical. 
properties testing; and (vii) obser- 


| vations as to air slaking. eae 


5. Digest of pearaneny: of Gordon | 
CO. Dalen : 
( Ty. 1099-1145, 1158-93) 


Mr. Gordon CG. Dalen, a civil 
engineer. for the Bureau of Recla- 


“8 Tr, 925-80. Mr. Logan considered that a 


tected against air slaking since it would pro- 
tect the surficial material on the tunnel by 
maintaining a uniform moisture content (Tr. 
1067). 
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; mation employed in ‘the contract 
administration section, also testi- 
fied as a Government witness. Mr. 


Dalen *** had been with the Navajo — 
Indian Irrigation Project since the 


beginning of the tunnel work in 
Tunnel No. 1. He had been in Tun- 
nel No. 1 and in Tunnel No. 3 on a 
number of occasions. He had visited 


Tunnel No. 3A at the time of the | 
initial excavation and one ee 
time. 

“Mr. Dalen had been ey con- 
- tract administration responsibility 


for Tunnel Nos. 3 and 3A and had 


written all of the final construction — 
report for Tunnel No. 1 except for 


the appendix. The report included 
data as to various contract opera- 
tions both sequentially and. by type 


his contract administration respon- 
sibilities, Mr. Dalen was involved 


in the determination of pay quanti-— 


ties and therefore kept track of con- 
erete operations in Tunnel Noe. 3 
and 8A. | 

Offered in evidence ehveush Mr. 
Dalen were GX LLL, GX MMM, 
and GX NNN. The exhibits show 
the amount of concrete and cement 


used daily in Tunnel Nos. 3 and 8A. 


(GX LLL) and in Tunnel No. 1 
(GX MMM) as reflected in the offi- 
cial project, records, together with 
some. summary sheets prepared by 
Mr. Dalen. In these summary sheets 


Mr. Dalen has calculated the over- 


runs for these tunnels. GX. NNN 


344 Mr, Dalen is a registered engineer i in Colo- 
rado and in New Mexico and has a B.S. degree 
in civil engineering from Montana ue (Tr. 
1099-1101). . 

“45 A neat line volume of excavation is ob- 


stained by multiplying the exeavated diameter _.. 


is a, ‘comparison of the overruns for 
the three tunnels showing that the 


percent. of the overrun *#* based on 
neat line as excavated. was 2.74 per- 


cent for Tunnel No. i 3.23 percent — 
for Tunnel No. 3, and 3.18 percent 
for Tunnel No. 3A. With respect to 


Tunnel Nos. 3 and 3A, however, the 


same exhibit shows that the percent — 
overrun paid for based on final pay 


for excavation was 8.29 percent for 
Tunnel No. 8 and 8.30 percent for 


Tunnel No. 3A. 347 | | 
Rock failures were observed by 
Mr. Dalen in all three. tunnels. — 


While he did not recall the type of 


fallout (¢.g., whether it involved 


‘curved planes), ‘Mr. Dalen did re- | 


call that in Tunnel No. 1 he had seen. 


- eque ) — fallout from the top and sides of the 
(é.g., concrete work). Incident to. 


tunnel and from right behind the 
cutterhead. He had also seen rock 


of the tunnel (20 feet 6 inches in Tunnel Nos. c 
3 and 3A) times the length of tunnel involved 


to arrive at the neat line as excavated (ex- — 


cludes any overrun). A similar computation 
is made for the neat line volume of concrete. 


- In that case, however, after the neat line quan- 
tity for excavation is obtained there must be 


deducted therefrom. the finished diameter of 
the hollow portion of the tunnel (18-feet in all 
three tunnels) to arrive at the neat line quan- 
tity of concrete (Tr. 1107, 1114-15). . 
846 Speaking of overruns in concrete outside 
the neat lines and noting that that involved 


filling up the various voids of fallout areas, 


Mr. Dalen states: “I have taken the neat line 


quantity versus the total quantity and the dif- 
_ ference between the two is what I called ‘over- - 
run of concrete’” (Tr, 1115-16). 


347 After referring to the specification provi- 
sion under which the contractor was to be paid 


to the B line irrespective of whether or not he 


had exeavated to the B line, Mr. Dalen com- 
mented: “[Wjhat I am trying to say is it 
actually ran 3.23 percent more than the neat 
line, as excavated, -but based upon the pay 
quantities of what we actually paid. for, was 
8.29 percent, in’ other words, we paid for 
actually more than had fallen out, That was © 


in Tunnels 3 * * * [in] 3A, the comparable 
is 3.18 percent-for neat line, and 8.30 percent 
for actual pay” (Tr. 1117). 5 
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falling i in Tunnel No. 1 away : oot 


_ the. moling equipment (Tr. ‘LL9- 
20). 
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‘Upon cosa maton Mr. Dal- | 
en acknowledged that the final con- — 


struction report for Tunnel No. 1 


- (GX KKK) states that the occur-— 
rence and seepage of ground water - 


in Tunnel No. 1 did not present a 
problem (Tr. 1165-66). He also 


acknowledged that the report re-— 


ferred to some 14 or 15 drawings 


which were not included in the re-. 


port.**® Although Mr. Dalen testi- 
fied to some difficulties that the con- 
tractor had had with the trailing 
equipment and expressed. the view 
that damage to that equipment had 


created some problems throughout 


the length of the tunnel with re- 


spect to the trailing floor, he was. 


unable to put a percentage on the 
number of times he had observed 
problems of this nature. Mr. Dalen 
did consider that the difficulties the 
contractor had had with equipment 
had delayed excavation some. With 


respect to Tunnel No. 1 Mr. Dalen 


did -not recall seeing any delays at- 
tributable to trailing equipment but 
he acknowledged that the Final 
Construction Report for Tunnel No. 
1 (GX KKK) contains a summary 
of machine shutdown periods of 8 


days or more and refers to some. 


trouble with the muck cars coming 
partially open during transit and 
allowing the finely excavated muck 


348 A motion by appellant’s counsel to ex- 


clude GX KKK from evidence and strike all tes- 


timony with respect to it on the ground: the 
‘exhibit was incomplete was denied on the 
ground that the report as finally submitted 


had apparently not included the missing Bran 


_. ings (Tr. 1161-64). 
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46 spill out (Tr. 1121-24, 1153-56, 
1170-72). | | 


6. ' Digest: of. Testimony of Ceci 
Tackett be 


(Pe. L74-1218, 1235-63) 


At the time of the hearing Mr. 
Tackett was a consulting. civil engi- 
neer in private practice. Prior to his 


_ retirement in 1974, however, he had 
been an employee of the Bureau of 
~ Reclamation for 26 years.**? His tes- 
‘timony related principally to Azo- | 
tea. Tunnel; Oso Tunnel,and Blanco _ 


Tunnel, all of which were part of 
the San Juan Chama Project. Mr. 
Tackett was in charge of the work 
on that project for 9 years from 
1963 to 1972, when he was assigned 
to the chief — office in. 
Denver. | 
Mr. Tackett had never been in 
Tunnel No. 3 but he had been in 
Tunnel No. 1 on two occasions dur- 
ing excavation and once during con- 
Mr. Tackett testified that 
the material in Tunnel No. 1 was 
similar to the materials present in 
Azotea, Oso, and Blanco Tunnels.**° 
The judginent. as to similarity was 
based on reading geology reports 
and his visual observations in Tun- 
nel No. 1 and the three tunnels of 
which he was in charge.*** _ 


_ 86 Mr. Tackett w ent to work for the Bureau 
in 1948, immediately after receiving a B.S. 


degree in civil engineering from Kansas State _ 


University. He is a registered engineer in the 


‘States of Colorado and Oklahoma (Tr. 1174). 


350 Mr. Tackett did not know the formation 
in which Tunnel No. 1 had been driven: He 


‘considered. the four tunnels to be similar, how- 


ever, beeause they were all comprised of shales 


and sandstones, sedimentary type of deposit 


(Tr. 1180). 
- 1 Azotea, Oso, and Blanco ‘Tunnels were 


Pid 
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Tunnel No. 1 was a honed tunnel 


and so were the. Azotea, Oso, and. 


Blanco tunnels. The boring ma- 
‘chines used in the latter three tun- 
nels 52 had been manufactured by 
the Robbins Manufacturing Co. of 
_ Seattle, Washington, and had vari- 
able head sizes. In Mr. Tackett’s 


opinion as an engineer, there were. 
two advantages to having a boring | 


machine with a variable head size. 
It permitted the contractor to en- 
large the size and put in steel sets 
whenever ground was encountered 


that was difficult to support by rock 
bolting. The mole head could also 
be enlarged to eliminate tights when. 


surveys disclosed there were a num- 
ber of tights in the tunnel 5 Tt. 1191— 
97, 1248). | 


Rock failures pine fallout 


were observed by Mr. Tackett in all 
three tunnels of which he-was in 


charge. The bulk of the fallout oc-. 


- curred immediately or within 50 
_ feet of the heading. Mr. Tackett did 


not recall any delayed fallout occur- 
ring in Oso Tunnel. In Blanco Tun- | 


nel where the fallout was the worst 
by a considerable margin, however, 
there was some fallout that would 


occur as much as 2to08 months later. 


Mr. Tackett described the void that 


remained after the worst type of 


fallout i in Blanco as s involving i irreg- 


. The final construction reports for Azotea (GX 


— QQQ), Oso (GX RRR), and Blanco (GX SSS) 
were all prepared under Mr. pacar S super- 
vision (Tr. 1177-79, 1190). 


-%2 The size of the bore at ‘Awoted varied with — 


the smallest and largest size being respectively 
12 feet 6 inches and 13 feet 5 inches. At Oso 
the two bore sizes were 10 feet and 10 feet 7 
inches while at Blanco Tunnel there were four 
bore sizes excavated with the minimum size 
being 9 feet 11 inches and the maximum size 


being 10 feet 7 inches or 10 feet 8 inches (Tr. | 
1179, 1187-89). 


portant to 


INC. 


ular shaped openings, holes in the 


spring line and in the crown. Mr. 


Tackett also said that he had ‘ob- 
served fallout in Azotea Tunnel 
which was very similar to that he 
had described as occurring in Blan- 
co Tunnel. Concerning tunneling i in 
general he considered that it 1s im- 
consider both the 
strength of the rock and the amount 


of overburden.** 


With respect to Azotea Tunnel, 


Mr. Tackett testified (i) that dur- | 
ing the first 2 to 8 miles of excava- 


tion from the outlet portal the 


amount of cover varied from 150 
to 400. feet and the amount of fall- 
out was relatively small; (ii) that . 
~as the tunnel proceeded further un- 


der the mountain, the amount of 
overburden increased: and the fall- 
out increased; (iii) that the only 
portion of the mancos. shale that 


fell out very badly was where the 


overburden was the highest over 
the mancos shale; (vi) that the 
final construction report attributed 
the fallout in one reach to neglect. 
and moisture: *** (v) that the fall- 


83'Ty, 1199-1203, 1239, 1249. On direct 


examination Mr. Tackett gave the following 
- testimony concerning the relationship between 


rock pavures and the amounts of overburden : 
ig Ta * [D]id you make any observations 


as an engineer relating to some sort of corre- . 
‘lation between the overburden and.the failure? 


- “A, Yes. After tunneling had gone on for a 


‘eee of time—and by that I mean a year or. . 
* AOS 


[Wle had the three tunnels open. 
at the same time, which made it easier to 
compare. But when we were near the end of 


the excavation we felt we could anticipate ~— 


where we would have most fallout problems 
due to the amount of the overburden. ‘n oa 
1197, 1203). 

' 34 Ty, 1198-99, 1250-54. The final construc- . 
tion report states: . 
fallout of shale beds through the Mesaverde - 
formation could be attributed to nes logy and 
moisture” (GX QQQ, p. 92). 


“ry Jn general the . heavy . 
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out that occurred was the Roar 
stress relief; and (vi) that the 
common terminology used by the 
personnel of both the contractor 
and the Government to describe the 


fallout in the tunnel was stress — 


relief. 
‘In his testimony concerning 


Blanco Tunnel, } Mr. Tackett stated . 


(i) that the invert heave in that 
tunnel was much worse ‘than in 
Azotea Tunnel; (ii) that in his 
opinion the fi cart heave had been 
caused by the amount of overbur- 
den in that particular reach; *** 
(iii) that the contractor was paid 


for removing the invert heave in. 


Blanco Tunnel; ** (iv) that occa- 


sionally the fallout would follow a_ 


“joint but none of it dooked as if 


it had fallen out to a bedding 


_ 85 Appellant’s counsel states: “In Mr. 
Tackett’s opinion the invert heave in the 
Blanco Tunnel was caused by the amount of 
overburden (Tr. 1244). 
would create vertical stress and since maxi- 
mum stresses at the tunnel wall occur at the 
ends of a diameter of the tunnel perpendicular 
_to the maximum stress direction (Tr, 460), it 


is obvious that overburden did not cause invert © 


heave. For the invert to heave the maximum 
‘ stress direction must be horizontal” (AOB 51). 

Mr. Tackett testified that he was not a geolo- 
gist and not an expert in rock mechanics or 
rock theory (Tr. 1259). 


%6 Upon cross-examination the following: ex. 


change took place: 


-“Q, You. had to approve or initiate that — 


change order, didn’t: you? 

“A. Yes, sir. 
“Q. * * * Did you — the amount of 

overburden that there would be in that par- 
ticular reach before you advertised for bids for 
‘that contract? 

“A, Yes, We had profiled the eround surface 
prior to preparing drawings. 
“Q.. And then after the contract was. exe- 


cuted, and the contractor excavated through 


that reach, even though you knew the amount 
of burden, long before the contracts was exe- 
cuted, you paid the contractor for removing 
the heave which resulted from fs known con- 
- dition of overburden? - 

“A, We paid him in this pantieuias reach. 
-* * & T don’t remember how long it was.’’ 
(Tr. 1243-44). 
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plane; 57 and (v) that the contrac- 


tor had installed rockbolts to with- 
in 2 to 3 feet of the cutterhead * 358 
ACEY 1239-44). 


The final eonstnaction reports on 
Azotea (GX QQQ), Oso (GX 
RRR), and Blanco (GX SSS) tun- 


nels were received in evidence over 


the stated objection of appellant’s 


counsel that the proffered exhibits 
were not relevant to the issues in- 
volved in the appeal. In ruling upon 
the objection the hearing member 


found that the exhibits offered by. 


the Government were relevant to 
the appellant’s second | category 
changed conditions claim (a posi- 


“tion advanced by Government coun- 


sel) and that since at least one of 
appellant’s witnesses had testified — 
concerning one or more of the tun- 
nels to which the final construction 
reports pertained, the exhibits in 
question had some relevance even 
aside from the. second category 
changed conditions claim. In admit- 
ting the exhibits, however, he noted 
that the differences in bore size ® 
between the various tunnels as well 
as other differences between the San 
Juan Chama Project tunnels and 
the Navajo Indian Irrigation Proj- 


331 The Final Construction Report on Blanco. 


Tunnel shows that there was fallout to bed- 


ding planes as well as to joints (GX SSS, p. 
51). As to questions relating to what the rock 
fallout areas looked like and how far behind 
the cutterhead support was installed, Mr. 


Tackett had not refreshed his memory before 


testifying (Tr. 1240-42). 

8 This testimony was based upon Mr. 
Tackett’s unrefreshed recollections (Tr. 1242). 
The Final Construction Report for Blanco 
Tunnel states : ‘Support in the mole-excavated - 
tunnel was installed approximately 12 feet in 
back of the mole cutterhead” (GX SSS, p. 56). 

309In Mr. Tackett’s opinion as an engineer, , 


rock in a tunnel twice as large .as another tun- 


nel in the same formation is going to react 
differently (Tr. 1187-88). 
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ect tunnels (including the forma- 
tions in which they were driven) 
could affect the weight to be ac- 


corded to Government Exhibits | 
QQQ, RRR, and SSS (Tr. 1183— 


91). | 
Mr. Tackett was Grane ae some 


length with respect.to whether the 


(GX 


final construction. . reports 


QQ, GX RRR, and GX SSS). 


were available to the public prior to 


bidding. In the course of his testi- 
mony he stated: (i) that he did not. 


know whether bidders on Tunnel 


Nos: 3 and 3.4: had been advised as to. 


the availability of these reports or 
of the Final Construction Report on 
Tunnel No. 1 (GX KKK) ; (ii) that 
during the time he was project con- 
struction engineer on the San Juan 
Chama Project between 1969 and 


1972, the Bureau had adopted the 


policy of making the final construc- 


tion reports available to the public; | 


(111) that these reports are available 


in the Bureau of Reclamation li- 


brary in Denver;. (iv) that they 


were available when he went to Den-. 
ver in 1972; and (v) that he didn’t 


know hon the practice of having 
final construction reports in the li- 
brary had started.3°° | - 


_. Also: offered and eis in evi-. 
| dietite was GX TTT, a summary of 
overbreak j in the tunnels involved in: 


the San Juan Chama Project. The 
exhibit. states that the amount of 





800 Ty, 1235, 1258-63. ‘The following eX- 
change occurred upon redirect examination : 
“Q. * * * Are those Final 
Reports made available to the public? 


. ‘‘A. I believe they are. They’ re in the Biren 
of Reclamation library in the Denver Office. pe 


(Tr. 1258). 


Construction . 


overbreak *** or fallout is expressed _ 
as a percentage of the neat line ex- 
cavation (mole head size) _ and that 
the data is only for the mole exca- 
vated sections. For Azotea Tunnel 


the exhibit shows the neat line exca- 


vation volume * is 317,781.18 cubic 


yards, the volume of overbreak is 


19,087.62 cubic yards and the per- 
centage of overbreak is 6 percent. 


The comparable figures for Blanco 
Tunnel shown in the exhibit are— 


118,971.28 cubic yards, 18,957.56 cu- 
bic yards, and 11.7 percent. No cor- 


responding figures are shown. for 


Oso Tunnel *** as Mr. Tackett was 


unable to complete the computations 


prior to the hearing. Explaining the 
absence of the work papers contain- 
ing the computations made to arrive 
at the figures shown in GX TTT,?* 


%61 As defined by Mr. Tackett, overbreak in 


a moled tunnel is anything outside of the theo- - 


retical excavation that would be made by the |. 
size of the cutterhead. Overbreak in a conven-. 
tional tunnel ‘means anything. outside the. B 
Line (Tr. 1247)... 

802 In preparing GX TTT the neat line exca- 
vation was computed by using the a Gter of 
the cutterhead (Tr.-1246).. 

88 Oso Tunnel had’ very little fallout. Mr. 


‘Tackett attributed this to the fact. that “700 


feet was about the maximum overburden, and 


Inost of it ran in. about the four to five hun- 


dred foot range” (Tr. 1204). 
Of. with the following statement. concern- 


': ing Blanco Tunnel: 


“Fracturing from stress relief eeiseea in 


- the invert and lower quadrants of the tunnel 


where overburden exceeded 500 feet. The fall- 


| out, fractures, and. stress relief increased as 


the depth of overburden increased above 500 
feet and was influenced by the particle makeup 
of the shale. The excavated. shale in the reach 
where overburden was less than. 500: feet in 


depth. had very: little. fallout, eee curs or . 
stress relief.” a + 


(GX SSS, p. 51). 


a With respect to GX TTT, Mr. Tackett 


acknowledged upon cross-examination that. if 
the contractor in Azotea or Blanco tunnels 


were. poor steerers and got off line and grade . 
the method of computation employed in the 
Continued 
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Mr. Tackett stated that they: were 
not in a condition to bring to the 
hearing. He also. noted that all the 
information needed to make such — 
computations is contained in. the 
final construction _ reports | 


QQQ, GX RRR, and GX SSS). 
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?, Dagest of Testimony oF. William | 


Groseclose 


| (Tr. 1219-81) 


Also called as a eovarnuent ite 
ness was Mr. William | Groseclose, 
Chief of the Division of Construc- 7 
tion in the Office of Design and Con- - 
_ struction, Bureau of Reclamation, in 


Denver. Identified by Mr. Grose- 
close and received in evidence was 
GX UUU, a report prepared by the 
Bureau of Reclamation, concerning 
machine tunnel excavation that the 
‘ Bureau had accomplished. 

Upon. direct examination Mr. 
Groseclose testified that a variable 
mole head size was currently being 
used on Tunnel No. 5 *°¢ of the Nav- 


ajo Indian Irrigation Project. Mr. 


Groseclose was not Cross- examined. 


exhibit. (n.362, saps would show a percent: ; 
age of overbreak even though there was not 


one ounce of - fallout in those Funnels a 
1245-46)... ieee 
36 Tr, 1204-06, 1213. Coucetning Gx TTT, 


appellant’s counsel noted that the absence of. 


the work papers’ to support the figures shown - 
Net ad 7 of the contractor’s records “97 were 


in the exhibit would go to its weight rather 
than to its admissibility (Tr. 1213-14). 
38 Testifying upon rebuttal, Mr. Sperry 


stated that a variable head size mole was not — 
being. used in Tunnel No. 5. Although it Was . 


clear that Mr. Sperry’s statement -was based 


upon hearsay, the testimony was received ins 


evidence (Tr. 1298-1301). Following receipt 
of this testimony, the hearing member verified. 


|. that Mr. Groseclose was no longer in San 


Francisco and hence not available to. be re- 
called as a witness in the hearing (Tr. 1821). 
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8. Digest of. Testimony of Gaylor 
Hay | 


(Lr. 1222-83) 


Mr. Gaylor Hay, a civil engineer 
employed by the Burea of Reclama- 
tion, was the Government’s princi- 
pal witness with respect to quantum. 
At the time he testified Mr. Hay was 


the office engineer on the Auburn 


Folsom South Project. Prior to that. 
he had had extensive experience In 


making computations relative to 


contract adjustments and carrying: 
out other responsibilities commonly 
associated with contract administra- 
tion. While assigned to the contract _ 
administration section in the Denver 


Office of the Bureau, Mr. Hay had _ 
been involved in the review of the 
differing site conditions claims filed _ 


by the contractor with respect to 


Tunnel Nos. 3 and 3A: In March of | 


1974 he had visited the Navajo In- 
dian Irrigation Project Office in 
Farmington, New Mexico, and the 
contractor’s field office near Bloom- | 
field, New Mexico. 

Following the completion of tie 


trip Mr. Hay submitted a travel 


report to the Director of Design 
and. Construction under date of 


Apr. 29, 1974 (GX VVV). Listed 
’ in the report as among the princi- 


pal facts emerging from the study 


© 867 The major cost overruns as et forth in 
the memorandum are: 

(1) $400,000 in direct cost during tunnel 
excavation, which is 16 percent of the budgeted — 
cost. 

(2) $1, 500, 000 in direct cost during con- 


crete tunnel. lining, which is £20 percent of the 
‘budgeted cost. a 


he ails 000 in direct « ee on work outside | 
; —Continued 
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a that the contractor’ S cost of per- 
forming the original contract work: 


would exceed the estimated costs by 


more than $3,600,000 ($600,000 - of 


which is covered by the contingency 
amount included i in the bid) ; (ii) 
that as of the time of the review, 


the contractor stood. to lose about 


$1,500,000 on the contract; (iii) the 
contractor had delayed in provid- 


ing support behind the cutterhead 
on the mole; *** and (iv) the con-| 
tractor’ s cost records, particularly : 

_ the bid computations, rather than. ~ 
- supporting the contractor’s ‘claims — 

_ of differing site conditions, tend to | 


reiute the. claim. 


Transmitted with the eee a 
port was a seven-page report. set- . 
ting forth i in greater detail the. re- 
sults of a review of the contractor’s 
cost records **° in various areas In-~ 


cluding the basis upon which the 
bid was predicated: with respect to 


the rate of progress anticipated for 


fhe tunnels, which is 60 percent of the pndg: 


eted cost. 


‘‘(4) $1,400,000 in plant and general. ane . 


administrative costs, which is 70 percent of 


the pUaeeLed cost. _ (Gx vVV, memorandum, 


p. 2). 
388 The memorandum states: 


“d, The contractor in preparing his bid rec. 
ognized the necessity of temporary support im- 


mediately behind the cutterhead on the mole, 


which he referred to as a tetsom (Temporary 
I understand; 


Tunnel Support Over Mole). 
. however, that during. performance of the con- 


tract ‘such a provision was not made until 


October 4, 1971,-after he had completed exca- 


vation through Reach 1 of the Drill Hole 116 


claim.” (GX VVV, p. 2). 
360 The report states : 


for Drill Hole 116 and for in-situ stress. He 


-explained that these computations had been 


taken primarily from the contractor’ § cost rec- 
ords, with the. equipment cost being recom- 


puted to: agree with - Paragraph: 17 of | the © 


specifications” (GX VVV, report, p. 5). 


excavation 37 


| exhibits — 


Mr, Bldridge showed 7 
us the supporting computations for the claims. 
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and for concrete 
placement, 571 the time required for 
completion of the work 372 and the 


‘amount included for home office 


overhead. 873 Attached . to. the. re-. 


- port relating to the review of the 


contractor’s cost records were five — 
containing information 

copied from the contractor’s rec- 
ords with repect to the original bid 
and reestimates of costs and budget. 


information,’ as well as copies of — 


370 “Included in the original bid. computa-— 
tions was one sheet which indicated that. the 
contractor anticipated excavating with the 
mole at a rate of 120 feet per working day’’ 
(GX VVV. report, ‘p. 1). : 

871 “On concrete placing, the bid anticipated e 


that the tunnel invert would be. placed at the i 


rate of 300 feet per day working one shift, | 


and ‘the arch. would be placed at the rate of 


300 feet per day working three shifts. Actual 
progress on. invert placement was about 277 
feet per day in Tunnel 3 and 154 feet per day 
in Tunnel 8A. On arch placement, actual. 
progress was about 238 feet per day in Tun-. 
nel 3 and 191 feet per day in Tunnel 3A.” oe 
(GX VVV, report, p..2). 
82 “The bid computations verified that the 
contractor had intended to. complete the work 
in considerably less time than was allowed in | 
the specifications: Specifically, he anticipated . 
that a Project Manager would be required for 
32.months and Equipment Superintendent and 


Engineer for 24 months (the. specifications 


allowed 87 months)” (GX VVV, report, p. 2). 
47% “The bidding documents -indicated that 
there would be no home office overhead charge 


_to the job. The profit or margin used.in com- 


puting the bid was 16 percent so there was. 
room to pick up home office costs and profit if° 
the jobsite costs had not overrun. * * * 

“A subsequent review of other'records would 
indicate that the in-house charge designated 
depreciation probably includes home office over- 
head costs cae to eaupment ownersieD: 
(GX VVV, pp. 2, 6). 

374 “Mr,” Blaridge furnished what he. said 
were the original bid computations * * * He 
also gave us a copy of the contractor's original 
budget, which he explained was in BeTeereny 
with the original bid breakdown. * 


“% * * The budget amounts on the monthly. 


summaries are based on the original estimated 


unit cost and the actual quantities for each’ 
—.. item of work.” (GX VVV, report, pp. 1, Be . s 


ae: 


an intercompany "memorandum, 
Service 


“Subject: Head Office 
_ Charge”, a Monthly Cost Summary 
(Jan. 31, 1974) and a Monthly Cost 
Suminary: (Feb. 28, 1974). In ad- 


dition to the information obtained’ 


_ from the contractor’s records at the 
time of his March 1974 visit, and 
_ attached to his travel report, Mr. 
Hay also secured upon discovery a 
copy of the contractor’s “Nava- 
jo Indian Irrigation Project Cost 
Summary, June, 1974,” when he 
went to the contractor’s office in 
San Mateo (GX XXX). 
a Proceeding upon a number of 
stated assumptions as set forth in 
1X WWW," including the. as- 
sumptions that the contractor had 
encountered a differing site condi- 
tion which resulted in early rock 
failures, that the contractor’s origi- 
nal estimated costs with the amount 
- included for contingencies was a 
reasonable measure of what his 
costs should have been and that the 
contractor’s cost data shown in the 
Monthly Cost Summary dated 
June 30, 1974 (GX XXX), was 
‘sufficiently accurate to compute an 


437% Among _ the ; assumptions 


following: 


_ “3, Early rock failures. were the sole reason 


_ for cost variances during excavation but cost 
variances during concrete placement were due 
in part to other causes. 
* . se * 8 * 
“5. The early reek failures resulted in cost 
overruns in concrete placing, plant costs, and 


'nGé&A expressed in the same proportion as 


the cost overruns during the exea ye uns and 
eupperiing wee 
* * * 

“8, The er Amount’ shown on the con- 
tractor’s. ‘Monthly Cost Summary’ is in agree- 
Iment with his original estimate except that 
the original estimate contained $€00;000 to 
cover contingencies which was not distributed 
to the appropriate items in the budget.” . 
oe Bcc www, p. 1). 
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| eq eine adjustment, Mr. Hay cal- 


culated that in the assumed circum- 
stances the contractor would be en- _ 
titled to an equitable: adjustment 
for differing site conditions in the 
amount of $145,910 (GX WWW;; | 
Tr. 1228-82). Mr. Hay was ioe 

cross-examined. 7 


C Ducane 
1. Contract Indications 


In support of its request for an_ 
equitable adjustment under the 
“Differing Site Conditions” clause, 
the appellant refers to indications — 
in the contract upon which it relies 
to establish its first category differ- 
ing site conditions claim. The con- 
tract indications so relied upon are: 

1, The tunnels could be moled. 

2. Neither early nor full perime- © 
ter support was indicated. 

3. The tunnels could be supported 
by any one of the specified methods. 

4, Only surficial deterioration or 
disintegration was indicated in 
Paragraph 50. — 

5. Water sensitivity of shale/ silt. 
stone. 

6, Air slaking (AOB 1-8). 


In the view we take of the case, 


only items 2 and 4 merit detailed 
consideration. Our comments on the 
remainder of the items will be rela- 
tively brief. a, a 
Litem No. 1—The- sopeilant 
states: “Implicit in this condition — 
was the concomitant condition that 
the tunnels could be moled without 
unusual difficulty or expense” 
(AOB 1). That the tunnels could be 
moled is clear and undisputed. The 


basis for inferring that because _ 
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“tunnels can. te moled they can be 
- moled without unusual difficulty or 


expense is not apparent, however, 
where, as here, the contractor had 


the option to mole the tunnel with a 


_ boring machine or employ conven- 


tional tunneling methods and, in ad- 


dition, had been given a considera- 


ble amount of discretion as to the 


manner of proceeding (¢.g., choice — 
of boring machine, guidance system, © 


size of bore, type of cutterhead). 
Item No. 3.—The specified meth- 


ods to which the appellant refers are 


contained in Paragraph 55 (Shot- 
crete for Tunnel Support) , Para- 
graph 56 (Structural-Steel Tunnel 


Supports), Paragraph 56A (Steel 
Reinforcement Sheet and Shotcrete 


Support), and Paragraph 58 (Rock 
Bolt Supports). Concerning these 
the appellant states that the con- 
tract in effect says: “Here are four 


acceptable and adequate means of 
support any one of which will work,. 
plan to use any one you choose” 
(ARB 18). We note the Govern- 
ment’s estimate in the specifications, 


however, that approximately 80 
percent of. Tunnel Nos. 3 and 3A 
would be supported by other than 
rockbolts (n.123, supra). 


_ Item No. 5—The appellant s an 


that there was nothing in the con- 
_ tract to indicate the degree of sensi- 
_ tivity or the rate of reaction to 


water of the rock through which | 
Tunnel Nos. 3 and 3A were to be 
moled. Also noted by the appellant 


is the fact that the “Construction 
and | Foundation: Material Test 


Data” (GX U) showed that: sand- 


_ stones. would. be more / water sensi- 


937-555 0 - 81-10: QL3 


1), the- 


tive phat the iiss end siltstones, 
while in performing the contract 


the opposite was true. There is no 


allegation that the test results 


J 


shown on GX U for the materials 
actually tested were inaccurate; 


nor is there any indication that 


the test results shown thereon mis- 


led the personnel of the contractor — 
who were involved in the prepara- 

tion of the bid estimate for the 

underground work. In a. report 
submitted prior to bidding (AX 
contractor’s geologist 
emphasized that it was the shale © 


(siltstone) which was very water 


reactive (n.71, supra). This report, 
was fone iercd by Mr. Sperry in 


preparing the bid estimate in 
_ which he anticipated fallout in the 


siltstone (nn.168&174, supra). 
Item No. 6-—The appellant — 
states: “[T]his distintegration of 


‘the surface of the rock when. 


exposed to air was indicated in the 


logs as well as in Paragraph 50 of — 
the Specifications (AOB 8). It does 


not. appear that the Government 


would contest the accuracy of this 


statement so long as it is under- 


stood that in its view neither Para-. 
graph 50 nor other provisions of 


the contract are to be seen as indi- — 
cating that only surficial deteriora-. 

tion or disintegration would be — 
encountered In Be ouns the © 


contract. 


Conte to thé resolution of. this 


dispute is the proper interpretation © 
to be placed upon the 14th para- 
graph of Paragraph 50 of the con- 
tract specifications and the para-— 


graphs of the specifications dealing 
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with particular types of support, as 


well as the significance to be ac-_ 
corded to the fact that one of the 


methods of support shown on the 
contract drawings is full circle steel 


rib. Since the stated absence from. 


the contract of anything indicating 
that early or full perimeter support 
7 would be required (Item 2, supra) 
and the presence in the contract of 
the provision quoted below from 
Paragraph 50 (Item No. 4, supra) 
are seen as complementary to one 


another and both are. considered tO. 


be related to the contract drawing 

showing full circle steel rib support, 

these matters will be treated to- 
gether in the ensuing discussion. 


In especially pertinent part, Par-— 


agraph 50 of the ee tenon reads 
as follows: — 


The tunnels shall be supported where 
conditions encountered are such as to re- 
. quire support. Approved types of support 

are shown on the drawings. 

_ Where conditions in the tunnels are 
Suitable for rock bolt supports the. con- 
_tracting officer will approve the use 


thereof. Rock bolts shall be furnished 


and installed in accordance with the pro- 
visions of Paragraph 58 and payment 


therefor will be made at fixed unit prices 


as prescribed therein * * *, 

Where the ground conditions in the 
tunnels are such that the use of sup- 
‘ports is required, the contractor may at 
his option use either shoterete support 
or structural-steel supports or an ap- 


proved combination thereof, or. steel re-. 


inforcement sheets. and puOrerele sup- 
a * a 
Pan Pa oe om i 
- Shoterete support shall be in accord- 
ance with Paragraph 55, Structural-steel 
tunnel supports shall be in accordance 
With Paragraph 56. Steel reinforcement 
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siesta: shall be in accordance with Para- 


graph 56A. 
me % KO: x 
Under Schedules No. 2 and 2A the tun- 
nels are to be constructed to the require-— 
ments of the machine-bored tunnel sec- 
tions as shown on Drawing No. 11 (809- 
D--330). 2S ee 
* i nt OE 7 me ’ 
Government testing: indicates that 
many of the sandstones, shales and silt- 
stones-to be excavated will deteriorate or 
disintegrate rapidly when exposed to air 7 
or water or when stress relieved or a 
combination of the three.. The contractor 
shall be responsible for providing a clean, 


- undisturbed surface for placement of the 
lining. He may accomplish this by apply- 


ing protective coatings under Paragraph 
54, installing subinvert tunnel protection 
in accordance with Paragraph 60, by de-. 
watering in accordance with Paragraph 
ol, or by removing any deteriorated or 
disintegrated material hack to clean, un- 
disturbed surfaces in accordance. with 
Paragraph 59. If protective coatings or 
subinvert. concrete is not installed, re- 


moval of substantial amounts of deterio-~ . 


rated or disintegrated materials is ex- 
pected. 


(AF 1, ‘Specifications, Supplemen- 
ta] Notice No. 3.). , 7 
On cross-examination Dr. Hilf 
acknowledged that the four meth- 
ods of tunnel support given in Para-- 
eraph 50 all refer to support for the 
roof and sides of the tunnels. In 
the course of the same questioning 
Dr. Hilf also acknowledged (i) that 


stresses created when the tunnel was 


bored would be present in the in-— 
vert; (ii) that if the stresses ex- 
ceeded the strength of the rock 
the rock would fail; and (iii) thatif 
there were sufficient differences be- 
tween the stress and the strength of 
the rock, the rock could move. Re- 
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‘eiondag to a cea as to which 


of the support systems dealt with 
upward movement of the invert, Dr. 
Hilf said: 
rib.” Dr. Hilf conceded, however, 
that placing or installing shotcrete, 


steel ‘reinforcement sheet and shot- 


crete support or rockbolts ‘in the 
manner prescribed in the contract 
would not have protected against or 
prevented any uplift in the invert of 


the tunnels (nn.281-85, supra, and. 


accompanying text). 


The appellant. contends that the — 


‘ portion - Paragraph 50 which 
refers | - Government. 
surficial deterioration or disintegra- 
tion would be encountered in tun- 


| neling (AOB 33). The Government 
flatly disagrees, stating that it is” 
absurd to limit the phrase “deterio- 
rate or disintegrate” . a surficial | 


condition (GPB 43). 
_ Appellant’s expert aatiieee. De 
| Heuer, interpreted the language in 


question from Paragraph 50 as indi- - 
cating that problems of deteriora- 


tion or disintegration due to air or 
water or stress relief could be solved 


by the application — of protective 
coatings, by the use of subinvert or — 


by pumping water out of the tunnel 


and not allowing it to flow in the 


invert. Dr. Heuer also testified (i) 


| that the problems he had described 
_ (the overstressing and large frac- 


tures falling out) could not have 


been solved or prevented by any of | 
_ those means and (ii) that the cited - 
subparagraph does not provide for 
control of what he had seen in the 
tunnel. (See text pec payne D. 


| 256, supra. ) 
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The Govt nment eat out, ine | 


_ ever, that prior to the hee Dr. 
Heuer had at various times used the 


term “deterioration” in a way clear- 


ly not restricted to surficial condi- 
tions. Referring to a chart on page | 
556 of AX 4 showing circumferen- 
tial stress distribution about the — 
the Government states: 


tunnel, 
“(Ei|ven the contractor’s own con- 


sultants show by line ‘d’ on the 
chart that deterioration is.a proc- — 

_ ess which would occur well beyond 
the surface of the bored tunnel” _ 


- (GPB 43-44). Also stressed by the 
testing 


| Aosoied pele indicates that only. 


Government is the fact that in the 


final report prepared by A. A. Mat-. 


hews, Inc. (AF 77), the term “de- 


gree of failure” has been substituted 
for the term “degree of deteriora- 
tion” which had been used in an ear- 
lier draft of the report, a page from — 


which was identified by Dr. Heuer — 


~~ at the hearing and which was re- 


ceived in evidence as GX P (n.75, | 
supra). The. Government. com- 
“Thus, as can be seen by — 
comparing these two exhibits, even 
Dr. Heuer used the word ‘deteriora~_ 
tion’ to depict conditions which. 


were clearly not limited to surficial 7 
problems” (GPB 45). In addition, — 


the Government refers to a letter 
from Mr. Hungett (a portion of 


which we have previously quoted at. 


n.76, supra), in which Mr. Hungett — 
states: “The perennially trouble- 
some word ‘deterioration’ continues 


to bother me” (GPB 42). 


‘We find that the references in. the 


exhibits upon which the. Govern- _ 


ment relies to support its argument | 
(the use of the term “deterioration” 


148 . 
in a chart included in AX 4, the 


employment of the term “degree of 


failure” in AF 77 and the earlier 
use of the term “degree of deteriora- 
tion” in GX P) were all made in the 
context of describing hypothesized 


ground behavior in the light of 


_ model studies conducted by Dr. 


Heuer and observations made in 


Tunnel No. 3. In this context there 
is no discussion of nor any refer- 
~ ence to the Government testing pro- 
vision of Paragraph 50. That provi- 
sion is both quoted and discussed 
later in the May 1973 report, how- 
ever, where the terms “deteriora- 
tion” and “disintegration” are said 
to describe a surface phenomenon 
(AF 77, pp. 61-62). It may have 


~ been the use of the word “deteriora-_ 


tion” sometimes in a general sense 
and at other times in a restrictive 
_ sense in the same report that caused 
Mr. Hungett to refer to the term 
“perennially troublesome.” 
Upon direct examination the 
Government’s expert witness, Dr. 
Hilf, was asked for his interpreta- 
tion of the Government testing pro- 
vision of Paragraph 50, supra. Dr. 
‘Hilf prefaced his response by not- 


ing that prior to the time the. spe-. 


cifications were written, the Bureau 
had experienced some trouble in 
formations (those involved in Azo- 


tea, Oso, and Blanco Tunnels and | 


Tunnel Nos. 1 and 2) somewhat 
similar to the formations to be pen- 
etrated in performing the instant 


contract and that a question had. 
come up as to how to alert contrac- 
tors to these problems. Immediately 


thereafter Dr. Hilf stated: 
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To my knowledge, we were not think- 
ing of particular kinds of failures or. | 
particular kinds of conditions, we were 
thinking of—and I think at least I had | 
hoped at that time that the impression 
of the whole.sentence was that we had 
problems with these materials lessening 
in quality of deteriorating, used in a 
broad sense just reducing in quality or 
distintegrating which we meant break- 
ing into pieces without thinking of 
whether they. were, whether they were . 
little pieces or big pieces. | : 
They were distintegrating, they were 
breaking up into pieces by action of air, — 
water and stress relief. 


(Tr. 667). 


- Upon cross-examination Dr. Hilf 
conceded that none of the measures 


specified in the Government testing 


provision of Paragraph 50 would 
have prevented the deep failures of 
rock to which Dr. Heuer had testi- 
fied. As to these he stated, “those are 
surficial treatments.” (See text ac- 
companying nn.286-90, supra.) 
With respect to the above testi- 
mony, the Board notes that if at the 
time the invitation for bids was is- 
sued in the fall of 1970, the BOR 
knew of deep failures of rock which 
had occurred in its earlier tunnels, 
it is at least surprising that the — 
Bureau should have devised a pro- 
vision to “alert” contractors to the 
difficulties encountered in such 
earlier tunnels without including 
therein any remedial measures for 
the treatment of deep rock failures, 
while including several such meas- 


ures for remedying failures of asur- 


ficial nature. | 
We have previously efor: to 


Dr. Hilf’s testimony that full circle. 
‘steel ribs could have been used as 
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| support to control ‘ioe move- 
ment.of the invert. Dr. Hilf also 
considered that the provisions on 


the drawings for full circle steel. 
rib support (Drawing 809—D-330) 


Indicated that it would have the 
~ capability of supporting the entire 
perimeter of the tunnel. As to the 


relationship between the provision 
for half circle steel rib support and — 
full circle steel rib' support, Dr. 
Hilf said that if the half circle 


steel rib support would not stay up, 
- you would put the full ones in. Ac- 
cording to Dr. Hilf the reason for 
| providing for full circle steel rib 
support was in order. to be able to 


handle any kind of a contingency — 


in the tunnel (n.282, supra, and ac- 
comp anying text). 
It-is undisputed that the aeneeaek 


drawings show full circle steel rib 


support. In their testimony appel- 
lant’s witnesses asserted that the 
| pattern of rock bolt support even- 
tually developed was more effective 


in controlling the deep rock failures 


which occurred following excava- 
tion, however, than would have 
_ been the case if full circle steel rib 


support. had been utilized. Dr. 


- Heuer testified that installing steel 


_ sets would not have alleviated most 


: of the problems because the prob- 


lems developed before the steel séts_ 


| could have been installed any closer 
to the heading of the tunnel than 


| the contractor had installed the ~ 


rockbolts. Treating the same subject 
in the May 1973 report (AF 77), 
Dr. Heuer states: “Steel ribs and 
_ wood blocking are a passive support 
which do not actively strengthen 


ena restrain the rock, and as sei 


would allow more fracture develop- | 


ment and rock failure than the pre- 
tensioned rock bolt system used by 
the Contractor” (n.261,.supra, and 


accompanying text). 


Appellant’s expert, Mr. Matiews 
testified that one principle that has 


generally been accepted where you 


have “geodynamic pressure” is that 
you have to permit the ground to re- 
lieve itself, to come in in order to 


reduce the pressure to a value which 


could be tolerated. Thereafter: he 

stated that given that requirement, _ 
it would have been possible to sup- 
port the tunnel with full circle steel 
ribs. Mr. Mathews qualified his an- 
swer by stating that full circle steel 
rib support installed in the manner 
specified in the contract would not 
have supported the rock in Tunnel 


No. 3 (n.269 Supra, and accompany- _ 


ing text). 
Testifying win respect to the ade- 
quacy of full circle steel rib support 


- authorized by the specifications, Dr. 
Hilf pointed out that for such sup- 


port only minimum sizes were given 
but sizes up to 8 inches could have 


been used. He also noted that even 
in cases where the rock was much _ 


weaker than the overburden pres- 
sure, the full circle steel rib supports 
would be sufficient. Apparently in 


answer to a question raised by Mr. 


Mathews, Dr. Hilf stated that the 
full circle steel rib support would 
not be installed smack against the - 
tunnel but that there would be lag- 
ging in between where there was any 


tendency for the material to come 
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in and that that would cushion the 
forces on the supports (Tr. 677). 

_. In his testimony, Dr. Hilf never 


directly addressed the question of . 
_ whether full circle steel rib support 


could be installed any closer to the 
heading than the rockbolts had been 
installed; nor did he undertake to 
say whether, if installed, the full 


circle steel rib support. would be 
_ more effective or even, as effective, 


as the rockbolt support system used 


by the contractor. With respect to 


the latter question, however, Dr. 
‘Hilf read into the record a passage 
from an article by D. E. Cannon, 
Proj ect Construction Engineer, Bu- 
reau of Reclamation. The article is 


entitled “Record Tunnel Excavation 


with Boring Machines.” In the 


course of - analyzing excavation 
progress made in Blanco Tunnel, 
Mr. Cannon states: “[U] se of rock 


bolts was found to be more effective 
than circular steel ribs with lagging 


and contributed to the record prog- 


ress” (GX X, p. 48; Tr. 671-74). 


It is clear from the record that 
_ the four lowest bidders on the work 
covered by the instant. contract all 


- contemplated that they would sup- 
port virtually the entire length of 


the tunnels with rockbolts. In a 
memorandum written more than a 
month before excavation with the. 
mole had commenced in Tunnel No. 
3, the project construction engineer 


arkOts the Director, Design and Con- 


struction, to say: “{TThe four low - 


bidders made only token bids for 
the tunnel support system, which 
indicates that they planned to use 


rock bolts” (n.10, supra). The wide. 


range in the prices submitted by the 


DECISIONS OF THE DEPARTMENT OF .THE INTERIOR 


[88 LD. 


lower and the higher bidders indi- 


cate that the bidders differed radi- 
cally in their views as to the diffi- _ 


culties likely to be encountered in — 


performing the contract work. We 


note, for example, that the total bid 
price submitted by the highest bid- 
der is almost double the amount bid © 


by the appellant (GX Y). 


9. Prebid I: novestigation 


The Government has put squarely 
in issue the adequacy of the contrac- — 


-tor’s prebid investigation by charg- — 
ing that in preparing the bid esti- 
mate the appellant (i) ignored 


Paragraph 50, (ii) ignored over- | 


burden, (111) disregarded the im- 
mediate fallout which had occurred _ 
-in Tunnel No. 1 of which it had- 


knowledge prior to bidding, and — 
(iv) provided for the exclusive use 
of rockbolts for support for the — 


tunnels despite the indication in the 


specifications that 80 percent of the 


length of the tunnels would require 


support other than rockbolts, While 


these charges have sometimes been — 
couched in general terms, it is ob- 


vious that the Government consid- 
ers Mr. Sperry to have been the per-_ 


‘son principally responsible for the 
| appellant’s failure to consider (or 


act in a way consonant with) data — 
furnished by the 
Sometimes. Mr. Sperry is specifical- 


ly identified as at GPB 25 where the 


following statement appears: “For 
the purposes of bidding Navajo 3 _ 
and 3A, Fluor may well have been _ 
at, the mercy of the 1 inexperience of 
Mr. Sperry.” 

- Before considering the specific | 
points raised by the Government, it _ 
would ——- be well to briefly re- _ 


Government. 
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fer to some oo the factors sca into 


~-account by the contractor in the bid 


— estimate for the underground work 


for Tunnel Nos. 3. and 3A, as well as. 
what knowledge can properly be 


imputed to the contractor at: the 
time of the bid submission. | 
_ Among those actively participat- 


ing in the prebid investigation, in 
-. addition to Mr. Sperry, were Mr. J. 

_F. McCreight (chief engineer) and 
Mr. J. J. Hayes (company geolo- 


gist). According to Mr. Sperry’s 
testimony the contractor’s person- 
nel investigating the site were 


shown the job by Mr. Rogert of the — 
Bureau of Reclamation. The things _ 


looked at included the rock cores 
- from the exploratory holes, the rock 


outcroppings on the site, the plans 


and specifications, the maale used on 
- ‘Tunnel No. 1 and the materials and 
_ foundation report (GX .U). The 


papers read by Mr. Sperry included. 


the Bennett report: (GR A) and the 
Hayes report (AX 1).. 


| In undertaking to say what ‘ie 
-. contractor 


should have known 
about the conditions likely to be en- 


countered in Tunnel Nos. 3 and 3A, 
‘the Government. attaches .a “great. 
deal of significance to what is re-— 


vealed in the final construction re- 


_ ports for the three bored tunnels in | 
the San Juan Chama. Project, as 

_ represented by the reports on Azo-— 
tea Tunnel (GX QQQ), Oso Tun- 
nel (GX RRR), and Blanco Tunnel — 
(GX SSS). The Government as- 
__ serts that the final construction re- 
_ ports for these three tunnels were 
available to the public at the time 
Navajo 3 and 3A were bid, citing © 


the testimony of Mr. Tackett at Tr. 


1258 (GPB 25). The wallagny: hes 


tween Government counsel and Mr. 


Tackett at Tr. 1258 does not estab- 


lish that these final construction 


reports were available to the public 
at the time of bidding; nor does any 
- other. testimony elicited from Mr. _ 


Tackett or any other witness. With 


respect to this subject, Mr. Tackett 


testified that at some time during © 
the period when he was project con- 


struction engineer on the San J uan 
Chama Project between 1969 and 
1972, the BOR had adopted the 
policy of making the final construc- _ 


tion reports available to the public; | 


that these reports are available in - 


the BOR library. in Denver; that 


they were available when he went to __ 
‘Denver in 1972; and that he did not 
know exactly whan the practice of | 
having the final construction re- 


ports available in the BOR library 
had started (n.360, SUpTA, and 3 ac- 


- companying text). 


There are weaknesses in other ele- 
ments of the Government’s proof. 
respecting the availability of these 
final construction. reports. For ex-_ 
ample, according to the reports 


themselves, Blanco Tunnel (GX — 


SSS) was constructed during the 


period 1965-69, while Azotea Tun- 
nel (GX QQQ) and Oso Tunnel 
(GX RRR) were not completed un- 


til 1970. As the invitation for bids 


with respect to Tunnel Nos. 8 and _ 


3A was. opened on Sept. 22, 1970. 
(AF 1), a question arises as to 


whether the reports (particularly — 


those for Azotea and Oso Tunnels) 
had even been furnished to the BOR 
library in Denver by the time the 


bids were required to be submitted. 
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Another question that arises with 
respect to the final construction re- 
ports introduced into evidence in 
these proceedings is the question of 
why the Government should have 
made so sustained an effort to prove 
that the final construction reports 
_ for the three tunnels involved in the 
San Juan Chama Project (GX 
QQQ; GX RRR; and GX SSS) 
were available to the public in the 
BOR library in Denver and so little 


effort to show that the Final Con- 
struction Report for Tunnel No, 1. 


(GX. KKK) was available. The 
point is considered to be of some 


significance since it is undisputed — 
that the three San Juan Chama 


Project Tunnels were approxi- 
mately 110 miles from Tunnel No. 3 
and that the largest bore size in- 
volved in any of these tunnels was 
13 feet 5 inches. By way of contrast, 
Tunnel Nos. 1, 3, and 3A were all 
part of the Navajo Indian Irriga- 
tion Project: and were almost iden- 
tical with respect to the size of the 
. bore ranging from 19 feet 10 inches 
to 20 feet 10 inches i in Tunnel No. 1 
(GX KKK, p. 69) and being 20 feet 
6 inches in Tunnel Nos. 8 and 3A 


struction was apparently completed 
in Tunnel No. 1 by 1967, and that 


the final construction report for that 


: tunnel was transmitted to the Chief 
7 ‘Engineer by letter from Bert Lev- 
ine, Project Construction Engineer 


dated Jan. 5; 1968 (GX KKK). 
a. Consideration of Paragraph 50 


In asserting that the appellant 
ignored Paragraph 50 (GPB 6), the 
oan appeets to have over- 
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looked the testimony given by Mr. 


Sperry upon cross-examination re- 


‘specting the manner in which the 


Government testing provision of — 
Paragraph 50 (quoted above) 
should be interpreted. It was his 
testimony that in the context of that. 
provision the terms “deterioration” 

and “disintegration” refer to sur- 


ficial things and that none of the 


remedial measures specified therein 
would have prevented the deep- 
seated failures that occurred at 


Navajo Tunnel No. 3 (Tr. 112-14). 


b. Failure to consider overburden 
(cover) | : | 
‘Ibis undisputed that the oontenct 
drawings showed the amount of 
cover over the tunnels and that in © 


preparing the bid estimate Mr. 
Sperry did not consider this factor. 


The explanation offered for not do-— 
ing so was that in Mr. Sperry’s ex- _ 


_ perience up to that time overburden 


was not normally considered in a 


rock tunnel.’’¢ In support of its 
- position that. overburden should 


have been considered in preparing | 


the bid estimate, the Government 


points to the testimony of witnesses 


(GX YYY). We also note that con- for the appellant (Dr. Heuer and 


Mr. Mathews) and for the Govern- _ 
ment (Dr. Hilf and Mr. Tackett). 

Dr. Heuer testified that in Sep- — 
tember of 1970 (time of bid sub- — 
mission), he would have been able 


378 Mr. Sperry’s lack of concern over support 
problems attributable to depth of cover may 
have been simply a reflection of the conven- 
tional ideas prevalent at that time (7.¢., loads 
on rock tunnels are independent of the depth ~ 
of cover over the tunnel). According to Dr.. 
Heuer, this view prevailed generally because 
at normal] tunneling depths the in situ stresses 


are normally low with respect to the intact 
ground strength ot 36, ee 
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| to ere the rock fularss of the 


_ type he had described from the in- 
_ formation shown in the plans and 


- specifications (depth of cover), the 


information available to bidders — 
upon request (GX U) and the 


amount of stress which would de- 
velop when the tunnel was. exca- 
vated through a mountain where 


- there was 1,000 feet of cover (GPB 
98-32), 


Dr. Heuer emphasized, 
. however, that while in 1970. he 


- would have been able to predict the — 


fractures he had described, he 
would not have been able to pre- 
dict how fast they would form. Dr. 
Heuer also made a point of saying 
that he had not testified that a.com- 
mon contractor (as opposed to peo- 
ple well versed in rock mechanics) 
could have predicted the failures 
which occurred (nn.253&54, supra, 
and accompanying text). The testi- 
mony given by Dr. Heuer in this 
_ area was corroborated by the Gov- 
_ermment’s expert Dr. Hilf who tes- 


tified (i) that the amount of cover » 
and the compressive strength of the | 


samples of rock tested (GX U) 
were significant factors to consider 
in determining the need for support 
following excavation and (ii) that 


the speed of failure would be dif- 


ficult: to predict. (See text accom- 
_ panying nn.290-92, supra.) -. 
The Government also cites the 
testimony of Mr. Mathews on the 
predictability of rock failures 
(GPB 32, 83). In response to a 
question from the hearing member, 
Mr. Mathews gave as his opinion 
that a person would have to have 
had ; a, “very strong qualification 3 in 
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sald? in ome to ie doreseen 


the possibility of “geodynamic pres- 


sure” developing in Tunnel No. 3._ 


Immediately thereafter he added, 
however, that if he had been esti- 


mating the job for the contractor in 


1970, he did not think he would | 


have expected the development of 
“geodynamic pressure” and that he 
knows he would not have if it had 


not been for his prior experience — 
in Azotea Tunnel. (See text accom- 


panying nn.268&273, supra.) The 
Board notes that at the time of the 
hearing Mr. Mathews had had 40 
years of experience as a professional 
engineer of. which it was estimated 


more than 50 percent was related to 


tunneling and underground work | 
(n.262, supra). | 
To support its position the Gov- 


‘ernment quotes extensively from 


the testimony given by Mr. Tackett 
(GPB 18-21). An examination of . 
the quoted testimony discloses, how- 
ever, that Mr. Tackett did not con- 
clude that overburden was an im- 
portant factor to consider in asses- 
sing the prospects of rock failures 
occurring in the three tunnels of 
which he was in charge (Azotea, 
Blanco, and Oso) until near the end 
of their excavation. In his testimony 
Mr. Tackett noted that all three of 


the tunnels were open at: the same 


time (n.353, supra). Stated posi- 


tively, Mr. Tackett’s knowledge of 
_ the importance of considering over- 


burden in rock tunnels. was gained — 
through personal experience in — 


three tunnels excavated prior to 


Tunnel Nos. 3 and 3A.'No basis is _ | 
beteeived for imnpating, ew | 
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0 gained to Mr. Saarey or to the 


other’ contractor personnel assO-- 


ciated with him prior to the time 


the bid was submitted in September | 
| of 1970, since the evidence fails to’ 


show that the final construction re- 
ports for the tunnels in question 


were available to the public before: 


the time arrived for the opening of 
bids. 
The Board ‘ibe notes that in. ad- 
: ministering the contract for which 
-he was responsible, Mr. Tackett 
- does not appear to have employed 
the standard now urged upon us by 
the Government. Testifying upon 
-eross-examination with respect to 


Blanco Tunnel, Mr. Tackett ac-_ 


_ . knowledged that he had initiated or 
approved a change order under 


which the contractor concerned was 


| paid for removing the invert heave 
even though he considered the invert 


heave to have been caused by the 


_. amount of the overburden and even 


- though the amount of the overbur- 


- den was known prior to bid submis- 


sion (n.356, Bune: and accompany- | 
ing text). | 
After noting that the contractor's Ss. 


prebid investigation team included 
a geologist (Mr. Hayes) and its 
chief enginéer (Mr. McCreight) ; 
the Government states that it does 
_ not know what the available data 

_ revealed to Mr. Hayes with respect 


to stress induced failures because he 


did not testify at the hearing (GPB 
32). While it is true that Mr. Hayes 


did not testify, the report he made 


is in evidence as one of appellant’s 
exhibits. The language employed in 


that report indicates that he did not _ 
pressures _ developing - 


anticipate. 
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ee overburden or from any other — 


cause. Thus, in his report toMr.Mc- 
Creight dated Aug. 31, 1970, Mr. 
Hayes states: “Since no doneitions | 
conducive of high pressure or badly 


fractured, loose ground are likely in | 


this formation no permanent steel 
rib support pormrereente are indi- 
cated” (AX 1, p. 3). 

‘The pbsereatious made. by Mr... 
McCreight long before the hearing 
are not as specific as those of Mr. | 
Hayes. It is at least highly doubt- | 
ful, however, that at the time of Mr. 
MocCreight’s participation in the | 
prebid investigation, he considered — 
overburden a factor for considera- 
tion in evaluating the prospects of 
fractures and fallout developing in 


rock tunnels. At the important meet- 
ing between representatives of the — 
contractor and the Bureau on Dec. » 


6, 1970 (AX 74), Mr. McCreight i is 
recorded as having stated that — 

knowledge of stress redistribution 
occurring whenever a tunnel was 
driven was unknown to the contrac- 


tor (ee 28, baa and accompanying . 


text). 

Based upon ‘the forezoing discus- | 
sion, the Board finds (i) that none 
of the contractor personnel named — 
by the Government as involved in 


the bid submission had considered 7 


the amount of cover over the tun- 


nels in evaluating the prospect. of 
fractures and fallout developing in - 


the rock upon excavation; (ii) that 
the testimony of the Goperninent: 
witness Tackett shows that the con- — 
clusions he reached respecting the 

relationship. existing between the 
amount of overburden and rock 
failures were based upon personal 
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i experience in “particular tunnels 


with no evidence that the results of 
_ the experience in such tunnels had 


‘been communicated to the contrac-: 


tor prior to bid submission; and 


(iti) that of those witnesses erelied: 


upon by the Government to estab- 


lish a relationship between the 
amount of overburden and the 


amount of rock failure likely to be 


experienced only the appellant’s | 


expert, Dr. Heuer, and the Govern- 


_ment’s expert, Dr. Hilf, were suf- 
ficiently well versed in rock mechan- 


ics to have predicted the likelihood 


of rock failures occurring from the 
-- information furnished to bidders — 


or available to them and not by 
reason of personal experience in 


other bored tunnels. So finding, we 


conclude that the failure of Mr. 


- Sperry to consider the amount of 
overburden in preparation of the 
bid estimate pertaining to Tunnel — 

Nos. 8 and.3A was reasonable in the | 


circumstances obtaining i in n Septem- 
- ber of 1970. | Pe 3 


ow Fallout, progress and support im 


Tunnel No. 1 as shown i m Ben- | 
question posed by the hearing mem- _ 


| ber, Mr. Sperry noted the reference — | 


neti Report 


In the Government’s view the ap- : 
pellant is not the. only contractor i in. 
_. a machine bored tunnel who encoun-. 

tered the type of rock failures form-. 
ing the basis for this appeal. Cited - 


_ in support of this position is the un- 


disputed fact that Mr. Sperry had 
read the Bennett Report (GX A) 


: pertaining to Tunnel Nos. 1 and 2. 
According to the report there were 


reaches in Tunnel No. 1 in which 
the shales began dropping almost | 


| bility. 


immediately and afer: udhes : 3 


where water seepage caused shale to 
fall out in large pieces (GPB 17-18, 


22-93). Also. undisputed is the fact — 


that the San Jose formation in 
which Tunnel Nos. 1 and 2 were 


_ driven is comparable to the Nacimi- 


ento formation in which Tunnel 
Nos. 3 and 3A were. driven. (n. 126, : 


‘supra; AXA), = a 
Particularly germane to this dis. cs 


cussion is the following passage 


from the Bennett report: 


tunnels in that they tried to reach sta- 
The ' difference appears in the 
amount of time it takes the shale to begin. 


air slaking. In either tunnel it would _ 


generally take 1 to 2 days to begin falling, 


even after its initial exposure. However, 
onee exposed, differences occurred. In > 
. Tunnel 1 the ‘shale would begin dropping 


immediately after a new reach was ex- 
posed. It. was believed that this was-due 
to the compressive effects of the cutter- 


head. After the mole passed, the shale. 
| would almost spring into the tunnel and, — 


unless immediately supported, would con- 


: tinue falling. | 
(n. 72, supra). 


In the course of. responding to a 


in the report to the “compressive ef- 
fects of the cutterhead” after which. 
he stated that the gauge-.cutters on. 


_ the mole used in Tunnel No. 1 were 


so designed that they cut at an angle — | 


which tended to overstress the rock . 
that was to remain (Tr. 1373-75). 
Earlier in his testimony Mr. Sperry _ 


had stated that the mole used in 


Tunnel No. 1 was one of the things 


examined in the prebid meee | 
tion (Tr. 36). | | | 


The shales reacted the same in “noth. 


> 186° 


' Prior to the hearing the Bureau 
had questioned the contractor with 
respect to the above-quoted passage 
from the Bennett report. In its re- 
ply the contractor simply assumed. 
that the third sentence in the quota- 
tion was in error and that the shale 
‘in Tunnel No. 1 began dropping im- 
mediately. The answer also as- 
sumed, however, that the particles 
which fell due to the “compressive 
effects of the cutterhead” would be 
of the same general size as the muck 


produced by the machine, 2 4.€., fener-— 


ally 114 inches or smaller in di- 
mension), and not falling blocks 6 
to 8 inches. thick and 2 to 8 feet 
wide as had occurred’ in Navajo 
Tunnel No. 3 (nn.126-29 , supra, and 
accompanying text). 

Although the Government ap- 
pears to doubt that Mr. Sperry 


should have been confused by the 


Bennett report in the-area in ques- 


tion (GPB 70-71), it has not even 


attempted to reconcile the third and 


_ fifth sentences in the passage quoted 
_ above. The Government attaches a 
significance to the reference in the 


Bennett report to the shale drop- 
ping immediately | which -is not 


merited by anything else in the re- 


port or in the record before us. 


Leaving entirely aside the garbled © 
nature of the language used in the 


portion of the report quoted above, 


there is nothing in the report to 
show why immediate fallout in 
Tunnel No. 1 attributed by the 
author of the report to “the com-— 


pressive effects of the cutterhead” 
should be equated to the immediate 
fallout which occurred in Tunnel 


Nos. 3 and 3A and for which the 
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claim is made that the strength of 


the rock was less than the stress on _ 


the rock. (See n.296, supra, and ac- 
companying text.) 7 
‘Similarly with respect to the 
reaches in Tunnel No. 1 where the 
shale fell out in large pieces and 
that fallout was attributed by the 
author of the Bennett report to 
water seepage, we note the testi- 
mony of Dr. Heuer that while wa- 
ter had had a part in what had hap- © 
pened in the vicinity of DH 116, 
it was not primarily responsible for 
the ‘magnitude ‘of the stresses that 
had occurred (text accompanying 
nn.257&58, supra). Previously, in 
the May 1978 report, Dr. Heuer had — 
stated that water had not caused 
the formation of fractures. pene- 
trating deep into the rock and that 


jt was the formation first of cracks 


in the rock due to overstressing 
which had provided free water with 


access to deep within the siltstone/ 


shale material (n.73, ue anda ace 
companying text). | | 
- The Government zig, raises ques- 
tions as to the rationality of the © 
contractor assuming that rockbolts © 
could be used so extensively in Tun- | 


nel Nos. 8 and 3A and on. planning sf 


to achieve so much greater progress 
than had been realized in Tunnel 
No. 1, since the ground conditions 
in the tunnels were so similar and 
the contractor in Tunnel No. 1 had 
experienced so much difficulty in 
using rockbolts (GPB 23). One 
weakness in this argument is that 
the type of support installed de- 


_ pends not only on ground behavior 
_ but also on the construction equip- 


ment used. For example, the ex- 
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ferns difficulty the contractor had 


in installing rockbolts in Tunnel 
No. 1 was attributed by Mr. Sperry 
to the fact that because of the con- 
figuration of the mole used in that 
tunnel the contractor could not get 
rockbolts in around the mole and 


could not get anchorage for their 


rockbolts (Tr. 107).°77 Another 
weakness in the argument is that it 
fails to take into account the ad- 
vance in mole and rockbolt anchor 
technology: that had occurred bhe- 
tween the time excavation was com- 


pleted i in Tunnel No. 1 in 1966 (Tr. 
AT 7) and the time excavation was. 
commenced in Tunnel No. 3 in mid- 


May of 1971. The significance of the 


-. development of the epoxy resin 
‘ type rockbolt anchor was attested | 
to. by” the project. construction. en-— 


_ states that “the use of rock bolts for 


| - support has been satisfactory since 


the epoxy anchor has been in use” 
(text accompanying n 47, supra). 


d. Contractor's exclusive reliance 
upon rockbolts despite Govern- 
ment’s forewarnings: 


The Government ‘strongly ques- 
tions the contractor’s decision to use 
rockbolts as the exclusive means of 


supporting the tunnels in the face 


of the indications in the specifica- 


tions that approximately & 80 percent | 


. §7- As noted by appellant’s counsel, the Goy- 
ernment has wrongly characterized the testi- 
mony as referring to Tunnel Nos. 3 and 3A 
(ARB. 13). In fact, Mr. Sperry testified that 
the rockbolt grips on the Dresser mole could 
be tilted forward to support the rock within 
about 4 to 6 feet behind the dust seal. (See 
n. 166, supra, and accompanying text.) 


of the Haniéls would. require sup- cae 
port other than rockbolts ** (GPB 
38, 48, 69). It is even more critical 
of the contractor’s decision to exca- 
vate the tunnels to. a 20-foot 6-inch 
diameter using a mole with a fixed 
cutterhead which in effect precluded 
the contractor from resorting to any 
support system for the tunnels other 
than rockbolts (GPB 28, 39, 54, 63- 


64). Lastly, the Government charges 
that in making the decision to rely 


exclusively upon rockbolts for sup- 
port and to excavate the tunnels by. 


using a mole with a fixed cutterhead -_ 
toa diameter of 20 feet 6 inches (2.6, 
~ so small a diameter that only rock- | 
bolts could be used for support), Mr. — 
Sperry had been unduly influenced 
by his experience in River Moun- 
tains Tunnel, a moled tunnel con- 
_ gineer in a memorandum to the Di- — 
_ structed fer the BOR at an earlier 
rector, Design and. Construction, , 
dated Mar. 9,.1972, in which he - 


time on which Mr. Sperry had been 


the project engineer (GPB 68-80). 


_ Except for the arguments made 
by the Government with respect to 


the River Mountains Tunnel, the 
most striking aspect of the Govern- 


ment’s position in this area is the 


extent. to which it has chosen to 
ignore the active role the contract-. 


ing officer or his duly authorized 
representative played in approving 
the contractor’s plans to rely exclu- 
sively upon rockbolts for support 


. %8 Government witness Rogert testified that 
the specifications for Tunnel No. 3 gave the 
contractor the option to choose rockbolts or 
other means of support with the approval of 
the contracting officer (n.9, supra, and accom- 


panying text). We note the absence from the | 


record of any evidence indicating that the 
contracting officer ever found that the condi- 
tions in Tunnel Nos. 3 and 3A were unsuita- . 


ble for the use of rockbolts. 
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| andl to excavate the tunnels using a 
fixed cutterhead mole to a diameter 
of 20 feet 6 inches. It is clear from 
the record that the Bureau’s ap- 
-proval of the contractor’s plan to 
use only rockbolts in the tunnels for 
support was based on the provisions 
of Paragraph 50 of the specifica- 
tions from which the following. is 
quoted: “Where conditions in the 
tunnels are suitable for rock bolt 


- supports the contracting officer will 


approve the use thereof.” 
_ ‘It is quite true, of course, as the 
- Government says, that Paragraph 


~ . BO did not allow the contractor un- 
‘fettered discretion in the use of. 


rockbolts. and that rockbolts were 
allowed only where conditions were 
suitable and upon approval by the 
contracting officer (GPB 69-7 0). 


_ There is no indication in this record, | 
however, that either the contractor. 
or the Bureau acted as if the con- 


tractor had unfettered discretion to 
use rockbolts. Testifying upon 
cross-examination, Mr. Sperry ac- 
knowledged that the contractor had 


taken a calculated risk in assuming 


_. that all the support problems could 
be cared for by using rockbolts 
— (n.175, supra). While it is clear 
from the bid submitted that the con- 
tractor contemplated using rock- 
bolts for whatever support was re- 
- quired in the tunnels (GX I, p. 48; 
1.10, supra), it is equally clear that 
the project construction engineer 
_knew that use of rockbolts for sup- 


. port need not be approved unless 


- conditions in the tunnels were deter- 
mined to be suitable. The contractor 
was reminded of the contractual 
limitations upon the use of rock- 
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bolts in the Bureau’s letter of Feb. 2, 


1971, in which the project construc- 


tion engineer stated (i) that wheth- 
er conditions in the tunnels were 
suitable for the extensive use of 
rockbolts would be determined dur- 
ing and following the excavating 


process and (ii) that where ground. 


conditions in the tunnel were un- 
suitable for the use of rockbolts 
other types of support would be re- ~ 
quired as indicated in Paragraph 50 | 
(text accompanying nn.8&9, supra). | 
In the conference between the par- _ 
ties on Dec. 6, 1971, the contractor 
was given permission to” proceed 
with the rock bolting program but 


subject to later review (n.34, supra, 


and accompanying text). By Mar. 9, - 


1972, however, the doubtsofthe Bu- ss 


reau as to feasibility of using rock-— 
bolts as support for Tunnel No. 3 


had been resolved in the contractor” Ss 


favor. In a memorandum to the Di- — 
rector, Design and Construction, on 


that date, the project construction 


engineer reviewed the progress 
made by the contractor since the 
Dec. 6, 1971, conference after which 
he stated: “We have found. that the 
use of rock bolts for support has 
been satisfactory since the epoxy 
anchor has been in use” (text accom. . 
panying n.47, supra). 


In many respects the actions the 


parties took involving the contrac- - 
tor’s decision to employ a fixed cut- 


terhead with a 20-foot 6-inch bore - 
paralleled those taken in connection 
with the contractor’s rock bolting | 


program. As early as the Nov. 5, 
1970, meeting (GX Z), the contrac- 
tor advised the Bureau of its inten- _ 
tion to.use a mechanical mole to. 
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| seca the ere to a ‘diameter 

~. of 20 feet 6 inches 579 or to 6 inches 
larger than the “A” line. Mr. Levine - 
testified that on numerous occasions | 


after the Nov. 5 meeting, he. ex- 


pressed concern to Mr. Sperry over 


the small diameter of the mole be- 


cause it would only permit the in-— 


stallation of rockbolt type supports. 


In a letter to the Bureau dated 


Jan. 19, 1971, however, the contrac- 


tor reaffirmed its confidence in the ~ 


_ 20-foot 6-inch diameter of the bore, 
| stating: “We still believe that this 


size is adequate for the support that 


will be required” (n.7, | supra). In 
_ the Bureau’s letter to the contractor 


under date of Feb. 2, 1971, the proj- 
ect construction .engineer stated 


: that the proposed excavated diam- 


eter appears to be adequate for meet-. 
“ing minimum dimensions for oP 
line thickness for rockbolt sup-— 


ported sections but went on to note 
that the use of steel rib. supports 
would require excavating to a 
larger diameter if normal] tolerance 
ds provided (n.8, sl a and accom- 
 panying text). 

_ After attending a heaiae of the 


_ Dresser mole (the mole used in 


Tunnel Nos. 3 and 3A), in Beau- 


mont, Texas, in March of 1971, the 
concerns of Mr. Levine were as- 


suaged by the impression he formed 


that the mole exhibited would have — 


a8 variable size cutterhead. The ba- 
_ sis for the impression is not clear. 


. Testifying upon rebuttal, however, 
7 Mr. Sperry unequivocally stated , 





. & The Government’s expert witness Dr. Hilf 


testified that there was nothing in the spectfi- 
cations against the contractor making the 
_. choice that he had made faces iat aupra). 


experience 


‘that the Dresser an oe on the . 


project was. neither proposed nor 


discussed as a variable head mole 
(nn.186&808, supra, and accom- | 


panymg text). By the time that. 
excavation of Tunnel No. 3 com- 
-menced in mid-May of 1971, how- _ 
ever, Mr. Levine knew that the mole 
did not have a, variable: size cutter- 


head and that it was. restricted to 


a 20-foot. 6-inch diameter (n.307, 
supra, and accompanying: text). 
The fact that-the contractor was — 
employing a fixed cutterhead. mole a 


with a.20- foot. 6-inch. diameter. was . 


known to the Bureau, of course, at 
the time the contractor was given 


permission to proceed with the rock- 


bolting program on Dec. 6, 1971, 
subject to later review, as was true 


also on Mar. 6, 1972, when the proj- 


ect construction engineer expressed 
satisfaction with the use of rock- 
bolts for support, (nn.34&47, supra, 


and accompanying text). 


ee River M ountaims Tunnel : 


Whether and, if so, to what ex- 
tent the contractor’s. appraisal of 
the conditions likely to be encoun- 
tered in Tunnel Nos. 3 and 3A may _ 
have been affected by Mr. Sperry’s . 


Tunnel present questions of a some- 
what different nature. Succinctly 


stated, the Government’s position 


is t] hat j in preparing the bid estimate. 


for the instant contract, Mr. Sperry | 


was “bidding. River Mountains 
Tunnel all over again” (GPB 71). 
_ The Government, undertook to — 


make a statistical comparison be-. 


tween River Mountains Tunnel on 


the one hand and Tunnel Nos. 3. 


in River. Mountains a 


160 
‘and 3A on the other. Using ‘he re- 


“port Mr. Sperry had prepared on 
River Mountains Tunnel (GX G), 


the contractor’s bid estimate (GX — 


I), the materials report (GX U), 


the rate of progress in machine-- 


bored tunnels (GX UUU) and pro- 
duction comparisons in Tunnel Nos. 
38 and 8A (AX 91), the Government 
shows (i) that the rock in River 
Mountains Tunnel was not only of 
. a different type but that it was also 
much stronger than the rock in 
Tunnel Nos. 3-and 8A; (ii) that the 
former tunnel had significantly less 
~ overburden than did the latter tun- 

_ nels; (ili) that River Mountains 


| Tunnel had a bored diameter of 12 


feet whereas Tunnel Nos. 3 and 3A 
had a bored diameter of 20 feet 6 
inches; and (iv) that in the former 
_ tunnel the progress achieved by the 


| contractor had averaged 108 feet 


per working day with only 10 per- 


cent of the tunnel requiring sup- 
port as compared to an anticipated | 


| progress of 100 to 120 feet per day 
in Tunnel Nos. 8 and 8A. 

With respect to item (iv), supra 
the Government asserts that since 
the tunnels involved in the instant 
contract are similar to Tunnel No. 1 
(0.174, 
should be between the progress 
made in Tunnel No. 1 and that 

made in Tunnel Nos. 8 and 3A. The 
average progress achieved in-Tun- 
_ nel No. 8 of 52 feet per working day 
is almost identical to that achieved 
in Tunnel No..1 of 51.5 feet per 


_ working day, while progress at~ 
tained in Tunnel No. 3A of 95. feet 


per working day is almost double 
that obtained in Tunnel No. 1. The 
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Goveenmeat also argues that the | 


- gourse of action followed in River 


Mountains Tunnel at an earlier — 


time explains the actions of the con- 


tractor in failing to consider full 
circle steel rings for rock support 


in Tunnel Nos. 3 and 3A and mol- 
‘ing these tunnels with only a one- 


inch tolerance in the invert so that 
tights there could be removed with- 
out disturbing overhead rock sup 


port (GPB 72-78, 78). 


In preparing the bid estimate-on _ 
Tunnel Nos, 8 and 8A, Mr. Sperry 


was unquestionably influenced: to . 


some extent by his experience in 


River Mountains Tunnel on which 


he had been the project engineer. 
Asked by the: hearing member to 
summarize the factors he had con- 
sidered in disregarding or at least 


‘not proceeding on the basis of the. 
-Government’s estimate-that approx- 
imately 80 percent of the Jength of =. 
the tunnels would require support 


other than rockbolts, Mr. Sperry 
stated that.a large factor had been 
the company’s success at River 


Mountains Tunnel in steering the _ 


mole and in supporting the rock 
with rockbolts. Immediately prior 


to this testimony and in response to _ 
‘the same question by the hearing 
-member, however, Mr. | 


Sperry had 
stated : “Well, the main factor was 
the way we interpreted the rock con- 
ditions from what we saw on the | 
job, not only the cores but the to- 
pography, the mesa land at the job- 


site itself and the way that stood P 
and the way it was so massive” ie . 
1878). 


While, according to his testimony, , 
Mr. Sperry’s experience at River. 
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a Mountains Tunnel was a A ive fac- 

, tor in his decision to disregard the 

--- Government’s estimate that 80 per-_ 

cent of the tunnel support required | 
would be other than rockbolts, it is. 
clear from the above quoted testi- 

mony that it was not the main fac-- 
tor in the decision reached respect- 

ing the nature of the support. re- 


quired in Tunnel Nos. 3 and 3A; 


nor can it be assumed a ‘hese. 
were the only two factors which in- 


fluenced Mr. Sperry’s decision in 


that regard. For example, it ap-— 
pears reasonable to conclude that — 


the manner in which Mr. Sperry 


| interpreted the Government testing 
provision of Pararaph 50 (dis- 


cussed, supra) would have influ- 
enced him toward disregarding the 
_ Government’s estimate that approx- 
‘Imately 80 percent of the support 


required would be other than rock- 7 


bolts. 


There are other fusions to coat 
sider, however, i In assessing the ex- 
tent to which the actual bid sub- 


- mitted by the contractor may have 


there were other contractor person- 


nel who actively participated in the © 


4 prebid investigation and in the 
preparation of the bid estimate. As 


to these other persons, the. Govern- 
nent has not even alleged that their | 
_ judgment concerning the bid to be 
submitted was influenced in: any 
way by Mr. Sperry’s experience in — 


River Mountains Tunnel. | 
In its. brief the. Government 


| acknowledges that Mr. Sperry’ 8 @X- 


937-555 O - 81 - 11; OL 3 


judgment ~ 


i 


perience may y have nalucieed ‘only - 
his judgment for it states: “An- 
other piece of information. which © 


perhaps was within the. exclusive 


domain of Mr. Sperry’s knowledge 


_ and upon which he states he relied 
to a very large extent 3 in estimating 2 
this job, was his experience at River 


Mountains Tunnel where he was the 
project engineer”. (GPB 71). Cer-. 
tainly there is nothing 3 in the report © 


of the company’s geologist, Mr. 


Hayes (AX 1), to indicate that his © 
respecting | conditions 
likely to be encountered in Tunnel 


Nos..3 and 3A had been influenced 
by reason of conditions experienced a 


by Mr. Sperry in River Mountains 


Tunnel. In fact, the latter tunnel is | 
not even eealicned in the report. _ 
There is a-discussion, however, of 


the information disclosed in the 
Bennett: report (GX A) with re- — 
spect to Tunnel No. 1. In any event, . 


it is deemed highly significant that _ 


the three next lowest bidders sub- | 
mitted bids on the common assump- 


_ tion that the tunnels to be driven 
been influenced by Mr. Sperry’ S- | 
_ experience — at River Mountains 


Tunnel. In addition to Mr. Sperry, 


would: be supported virtually 


— thr roughout: with rockbolts (04 10, 


SUPTA). 7 
We find that the decision of the 
contractor to rely exclusively upon 


-_ rockbolts for support of the tunnels | 


and to excavate them to a diameter . 


of 20 feet 6 inches using a fixed cut- 

| terhead mole were ‘matters within ca 
the exercise of the contractor’ s.dis- 
__ eretion where, as here, the record 


18 devoid of any finding by the con- _ 


tracting officer, or his duly author- — 
ized. representative, that conditions a 
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in the tunnel were not suitable for 
the use of rockbolts. | 


3. Cindiion Winaiaiiered 


In this section we will not attempt 


to capsule the detailed testimony to 
which we have previously related in 


this opinion. We will undertake to 


give examples of rock failures and 
fallout with special emphasis upon 


the locations within Tunnel No. 3. 
where such failures and fallout OC- 
curred according to the reports sub- 
mitted by the contractor’s consult- 


ants, as well as endeavoring to high- 
light the testimony or other evi- 
dence considered to be necessary to 
the conclusions reached. In addition 


employed by witnesses for the ap- 
pellant and for the Government; 
(ii) examine the material differ- 


ences, if any, between the condition 


indicated in the contract and those 
encountered in performance; (ili) 
relate the efforts made by the Gov- 


- ernment to investigate the differing 
site conditions claim; and (iv) con- 
de- 

-. an average of 160 feet per day. In 


sider additional Government’s 
_ fenses to the claim asserted. 


a. Rock fatlures and fallout during 


contract performance 


-Moling of Tunnel No. 3 began. 
May 138, 1971, at Station 873 +88. 


Within the first, 280 feet of moling 
_a triangular wedge of rock fell from 


the crown immediately behind the 


mole’s dust shield before the crown 


bolts could be placed. These wedges. 


resulted from fractures through in- 
tact. rock propagating to a shale 


parting at an estimated height of * 
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- feet above the crown, as snot fae 


photographs 1 and 2 of AX 5. 
Cracks below springline are also 
present for most of the distance be- 
tween Stations 872+25 and 873 +00 
as shown in photograph 3 of AX 5. 


‘Apropos this reach of Tunnel No. 3, 


the Bureau of Reclamation’s geo- 
logic tunnel mapping states: “Fall- 
out 0.5’ to 2.0’ deep, 1’ to 4’ wide 


occurred in arch immediately after 


passage of cutter head of mole” 
(AX 87(6)). 
The 150-foot length of tunnel be-- 


tween Station 871+00 and Station | 


869+50 contains cracks and spal- 
ling in the crown, which developed 


7 after the rock bolts, circumferential 
we will (i) describe the phenome-— 
non of rock failure in the language 


pans, and chain link fabric were 
placed. Photographs 5 and 6 of AX 
5 show the pans to have buckled 


with rock slabs being held up by 


the chain link fabric. Commenting 
on this reach the project geologist 


states: “Fallout 0.5’ to 2.5’ deep, 1’ 


to 4’ wide occurred in arch imme- 
diately after passage of cutter head . 
of mole” (AX 87(6)). . 
In the last 3 days of June 1971, 
the contractor advanced the tunnel 


July, however, the average rate of | 
tunnel ‘advance was 39 feet per 
working day. No tunnel advance 
was even attempted between July 14 
and Aug. 20, 1971, when the con- 
tractor and its consultants were at- 
tempting to find solutions to the 
problem of rock fallout in Tunnel 
No. 3. On July 1, 1971, fallout in 
the arch of from 1 foot to 3 feet deep 
and from 1 foot to 214 feet deep oc- 
curred at Station 859+00 to 
859+20. For July 2 to July 8, 1971, 


a) _ FLUOR UTAH, INC. 
7 January 16, 1981 


fallout ; in the arch was reported of 


oe 1% foot to 2 feet deep and 6 feet 


wide at Stations 858+05 and 
—-808+75 and at Stations 857 +45 to 


— 857+86. On July 9 to 12, 1971, fall- 


-. out in the roof was estimated to be 
9 feet above the arch at Stations 


- 856-50 to 856+90, it being noted 


that for the stretch of tunnel be- 
tween Stations 855+ 50 and 856 + 96 


sides fractured by gripper were per-. 


mitted to ravel before applying 
_ shotcrete (AX 87(6)). 
_ At approximately Station. 859+ 
40 fallout occurred before the crown 
bolts could be placed. On the week- 
end of July 23 to 26, a large roof 
. fall (estimated to be 80 to 100 cubic 
_ yards) occurred near the trailing 
end of the mole, some 80 to 40 feet 
behind the face. Shale over the 
crown fell out up to the overlying 
sandstone and formed a void ap- 
proximately 6 to 8 feet high by 25 
feet long. The void which formed 
_was slightly wider than the tunnel 
bore. During this time the sidewalls 
spalled and slabbed badly along the 
full length of the mole, both ahead 
and behind the mole gripper plates 
= (AF TTA; AK5). | 
Of the approximately 1,735 feet 
of machine bored tunnel driven 
prior to the resumption of opera- 
tions on Aug. 20, 1971, some form 


of fracturing or rock fall is present — 


in all except an approximately 900- 
foot length between Station 869 
+50 and Station 860+50. Photo- 
graph 4 of. AX 5 shows the condi- 
tion of the crown in this section of 
the tunnel. Even after support was 
placed, problems attributable to 
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rock failure and fallout sometimes a 
developed. One: photogr aph of the — 


crown at Station 870+50+ shows _ 


large slabs which spalled after 
crown support was paced being 
held by chain link fabric. (AX 5, 
Photograph 5). Another photo- | 
graph of the crown at the same sta-_ 
tion shows buckling of pans related 


to spalling after crown support was 


placed (AX 5, Photograph 6). This 
same stretch of tunnel had pre- 
sented problems as soon as exca- 
vated, however, for the project ge- 
ologist states: “Fallout. 0.5’ to 2.5” 


deep, 1’ to 4’ wide occurred in arch 


immediately after passage of cut- 
ter head of mole” (AX 87(6)). 
Not all rock failures or. falls, 


however, were in the arch. This is 


clear from the picture taken at Sta- 
tion 859+ 80+ showing cracking i in 
the lower sidewall below fan line 
(AX 5, Photograph 7) and the pic- 
ture taken at Station 859 +40+ 
showing fall and cracking in side- 
wall, right side (AX 5, Photo- 
graph 8). The geologic. mapping 
for Tunnel No. 3 shows fallout 


from the sidewalls to be 114 feet — 
_ deep in the vicinity of Station. 859 
+40 (AX 87(6)). | 


When driving of the tunnel re- 
sumed after the shutdown, progress 
was very slow with excavation av- 
eraging less than 10 feet per day | 
during the balance of. August and — 
less than 12 feet per day for the 11 
days worked in September. 380 On 
Aug. 25, 1971, the fallout in the 

39 On the geologie mappings the project. ge-. 
ologist notes that 19 shifts were lost between 


Sept. 17 and Sept. 28, 1971, due to labor 
problems (AX 87(5)). 
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roof was estimated to be 5 feet deep 
(AX 87(6)). During October 
progress improved somewhat with 
an average rate of advance for the 
19 days worked being approxi- 
| mately 30 feet per day. In Novem- 
ber, however, the average daily rate 


of advance was less than 25 feet. 


- When on Nov. 5, , 1971, the contrac- 
tor reached Station 847+75 a 
cave-in at Station 8554-60 caused 


the loss of nine shifts. On Nov. 19, 
1971, the contractor stopped tunnel- | 


ing operations at Station 846+02 
for 1 week in order to go back and 
shotcrete and rockbolt between Sta- 
tion 848-+00 and Station 855+60 
: (Ax 87(5)). The 20 days worked 
in December saw the contractor 
achieving an average daily progress 
- of almost 60 feet per day. 
Tunneling conditions improved 
greatly during January, February, 
and March of 1972, when average 
‘progress achieved per working day 
for those months was approximately 
84 feet, 108 feet, and 81 feet, re- 
spectively. In April of 1972, how: 
ever, serious problems were encoun- 
tered including soft invert and the 
average advance plummetted to 31 


7 feet per working day. Some im- 


provement occurred in May when 
the average daily advance increased 
to 48 feet per working day. A dra- 
- matic increase took place in June 
- when an average progress of 160 
feet per working day was achieved. 
~ On July 5, 1972, the tunnel was ad- 
vanced by 259 feet and on the fol- 
lowing day 94 feet of tunnel was 
_ driven before the inlet portal at Sta- 
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tion 721+90 was holed figouah at | 

8:10 p.m. (AX 87 (9) ).38 ‘se 4. 
All of the photographs involving i 

stationing included in the Sperry-_ 


Heuer report (AX 4) relate toexca- 


vation of Tunnel No. 3,.as is. true 


also with respect to the May 1978 a 


report (AF 77A). 
Failures in the arch typically de- 


veloped immediately behind the — 


cutting head, ahead of the rock bolt 
installation.2®? The time of failure 


in the walls varied widely. At times, 
“these failures occurred close behind = 
the cutting head, ahead of the grip- 


per plates. Typically, these failures 
became visible a short distance be- 


hind the tunneling machine, over - 


the trailing floor, but fallouts would 


“not occur until some time later, as 
' much as a few days or weeks behind | 


the advancing face. Examples of © 
this type of failure are shown in 
Figure 6 (Sta. 859+-80, shear dis- 


81 Moling in Tunnel No. 3A commenced on 
Aug. 18, 1972. During the remainder of the 
month, the average daily rate of advance was 
only 37 feet. In September, however,. progress 
greatly improved with an average daily rate — 
of advance of 103 feet. Before hole-through 
on Oct. 12, 1972, an average daily rate ‘of 


advance of 143 feet was echiows (AX 87 - 


(7) and (8)). 
482 With respect to failures in massive ma- 
terial in the arch, the May.1973 report states : 
“In most of the tunnel, fractures developed 


‘in the arch immediately behind the. cutting 


head and ahead of the position at which rock 
polts could be installed. Spalls and slabs of 
rock as-large as.6 to 8 inches thick and 2 to | 
8 feet in lateral dimensions were common, 
(See Figs. 21 and 22.) In some instances, 
these slabs were removed or allowed to fall 
before bolt installation. In other cases, the 
slabs remained in place and bolts were in- 
stalled through the slabs. In places along the 
tunnel, the arch remained intact and circular 
until after the bolts were installed, ‘but frac- 
turing developed later, forming slabs and 


‘spalling between bolts.” (AF 774, pp. 39, 40). 
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. canes Faly. 1971) : Figure 20 


(Sta. 830-+50. Failure in south wall 
around shaly lens, February 1973) ; 
Figure 31 (Sta. 775+70. Wedge- 


shaped fallout in upper quarter- 


arches, February 1978) ; and Figure 7 
88 (Sta. 822+00. Fracturing in © 
north wall, February 1973) (AF 77. 


_ A, pp. 40, 41). See also Figure 5 of 


AX 4 showing rockbolt installation — 
and fracturing in arch at heading 


(Sta. 851+75). Respecting rock 
failures experienced in the vicinity 


of Station 851+75, the geologic | 
mappings state: “Pallout } in the roof 


_ two to three feet deep, 10 to 20 feet 
wide” (AX 87(5)). 


Extensive cracking “developed ' in 


massive dry materials in the walls 
and invert of Tunnel No. 3 under 
the highest cover. Sometimes. the 
cracking was closely spaced and re- 
- sulted in spalling of approximately 
rectangular pieces of several inches 
- In size (Figure 24).2°° The caption 
of the photograph reads: “Sta. 


~ 850-+00. South wall, intense, closely 


spaced fracturing. Lower wall and 
invert have moved inward. Invert 


-- has been excavated lower to allow 
invert concrete placement. Febru- 
ary 1973” (AF 77A, p. 40). For.an- | 


other illustration of the same type 
of failure, see the photograph taken 


at Station 889+00 (AX 4; Fig. 6). both the crown and sidewalls shortly 


In other cases, however, large 


slabbing of this class developed, as 


shown in Figure 28 (“Cracking in 


_ lower north wall approximately 270° 


— 383In the caption the photograph is incor- | 
rectly labeled Fig. 25. In the text of. the report, 


however, the photograph is correctly referred 
to as ane, 24 (AF 77A, p. 40). 
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ite: behind: tends: Sta. 845 +60, 


December 9, 1971”) and Figure 29 
(“Cracking in lower north wall ap- 


pr oximately | 680 ft. behind, Sta. . 
 849+70, December 9, 1971”). Frac- 
tures of this type usually appeared | 


within several hours to a few days 


behind the advancing face, and con-— 
tinued to grow over a period of | 


days. Raveling of spalls and com- 


_ plete loosening of slabs bounded by 


these fractures. typically developed. 


over a period of days and weeks . 


behind the advancing face. Exam- 


_ ples: of the growth of these failures x 
_ are shown in Figure 12 (Sta. 828+ 
80. Large scale slabbing in south — 


wall, February 197 3) and in Figure . 


13 (Sta. 826-+ Jan. 18, 1972. Initial 
stages of crack development in 
lower south wall, approximately 
300 feet and 6 days behind heading) 
(AF 77A, p. 40). See also AX 4, 


Figure 7 (Large scale slabbing in 


: lower sidewalls—Sta. 828+00).. 
Rock failures in the arch ad - 


walls associated with siltstone/ - 
shale in the presence of water was | 


also a problem in Tunnel No. 3. In 


these cases failures in. the siltstone/ o 


shale were a matter. of concern be- 


cause of their magnitude and the 


speed with which they developed. 


Failures of this type developed in 


after excavation, ahead of bolt in- - 
stallation, and often ahead of the © 
mole gripper pl ates. Where the mole 
was stopped in some situations of- 
this.type, fallout, ; in the crown de- 


* veloped several feet behind the cut- ° 
ter head. Siltstone/shale surfaces _ 
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exposed to water continued to soften | 
and slake as long as exposed and un-— 
protected. Examples of this general _ 
type of failures are shown in Figure 


17 (Sta. 846+00. North wall, arch 


in sandstone, wall and invert in silt- 
stone/shale, February 1978) ; : Fig- a 
ure 18 (Sta. 780+00. Large wedge- 


shaped fallout in wall. Coarse sand-_ 
8). 


_ stone in’ arch, fine sandstone and 
siltstone in walls, February 1978) ; : 


| Figuré 19 (Sta. 857 looking up- 
stream into area of large fallout 
near DH116 where water was first. 


encountered in tunnel. Heading was 
shut down in this area from July 14 
to Aug. 20, 1971. Picture taken Feb- 
ruary 1973); Figure 23 (Approxi- 
mate Sta. 855, early September 
1971. Major failure and fallout in 
_ crown at heading) ; Figure 30 (Sta. 
805+-10. Fallout in north wall at 
location of siltstone/shale seam. 
February 1978); and Figure 32 
(South wall, Sta. 769+20. Failures 
around shale/siltstone Jens at 


Springline. February 1973) (AF. 


TTA, p. 41). A sketch of failure 
associated with shale in the presence 
of water is shown in Figure 9 of 
AX 4. Photographs of such failures 
included with the report are Figure 
10 (Fallout from arch and sidewall 
in shale overlain by water-bearing 
sandstone at Sta. 855+37 to 855+ 
- 60) and Figure 11 (Fallout from 
sidewall in shale overlain by water- 
bearing sandstone, Sta. 846+00). 
Fracturing in the lower Norn 
of the sidewalls and in the invert 
became more prominent after the 


tunnel emerged from under the Har- 
ris Mesa and paralleled an edge of 


the mesa, suggesting high horizon- 
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tal stresses, "See Figure on. South 
Sta. 772+25. Deep-seated - 


of the tunnel, failure developed in 


the wails ahead of the gripper pads 


(Figure. 16. Cracking 1 in south wall | 
ahead of gripper. Sta. 822+50. — 
Jan, 20, 1972) (AF um A, pp. 51, 


In most of the length of Tunnel : 
No. 3 between Station 747 and Sta- 
tion 855, the invert had moved into 
the excavation at some time follow- 
ing excavation. Visual inspection of 
the tunnel shows a high degree of 
fracturing in the lower wall 
throughout the tunnel length with 
high invert. An example of such an 
area is Figure 26 (Sta. 810+90. 
Large scale fracturing in lower 
south wall. Siltstone/shale material — 
in lower wall has moved inward 
and is as much as 6 inches inside “A” 
line. February 1978). | 

Following excavation, progres- 
sive failure developed in the tunnel 
in different locations. Pans in the 
arch buckled after installation due 
to rock movement and. failure, as 
shown in Figure 34 (Sta. 827+15. 
February 1973) and Figure 35 (Sta. 
793 +00. February 1973) (AF 77A, 
pp. 48, 44). | 

Except for Mr. Mathews all of 
appellant’s witnesses gave station- 
ing for some of the rock failures 
and fallout. to which they testified. 
According to Mr. Sperry he saw ex- 
tensive failures in the rib area 


_ ahead of the grippers in the vicinity _ 
of Station 821+00. These failures — 


were reported by him to Mr. Lin- 
coln and Mr. Rogert of the BOR. 
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On. one. Saturday ; in January of 
1972, Mr. Sperry saw a crack in the 

_ invert so large he put his arm down. 
as far as the elbow but could not get 


to the bottom of it as the crack was 


curved. The crack in the invert. also 
occurred in the vicinity of Station. - 
821400 (n.173, supra, and accom-. 


-panying text).. According to. Mr. 


Sperry, the entries in his diary for. 


late December of 1971 and early 
_ January of 1972 (AX 90). show 


that the arch was coming down but. 
that the support system of bolts and — 


‘pans was taking the weight (n.188, — 
' stances, however, testimony identi- 


supra, . and accompanying text). 


During the ‘period in question tun-- 


nel excavation was proceeding from 


Station 835+26 to Station 888-+00. © 
_ tion to the photographs and sketches 


(AX 87 (5)). An entry from Mr. 


Sperry’s diary for Mar. 24, 1972 
(AX 92), shows that on that date 
some ties were submerged between 


Stations 790 and 785; that the invert 
was very wet; and that water was 
dripping from the bolts over mole 
(n.189, supra, and i a 
text). 

Offered in evidence through Mr. 
Green were eight photographs taken 


from the contractor’s album (AX 
16), all of which relate to conditions. _ 
existing prior to concrete: placement — 


and all but one of which (AX 16A 


showing typical placement of arch 


forms) were assumed to have been: 
taken on Mar. 17, 1973. This is the 
date shown on AX 16F, a photo- 
graph depicting Tunnel 8 rib tights 
at Station 781+75. Mr. Green also 


testified as to concrete failures in the 


arch in sections of Tunnel No. 3 


where the invert concrete had been — 


‘removed pursuant. 46: Order for 


Change No. 1. By the change order 
the contractor was directed to re-_ 
move the concrete invert between 
Stations 812+42 and 824+00 and 
between Stations 
844446 of Tunnel No. 3 (n.63,— 


—833+00 and 


supra). On cross- examination, how- 


ever, Mr. Green was unable to re- 


call how much additional concrete. 


had been placed in Tunnel No. 3by 
_reason of rock failures observed by 


him fo 201-03 and accompanying 
text). | 
In the. great. majority of in-. 


fying rock failures and fallout by 


station was given by the appellant’s 


expert witness, Dr. Heuer. In addi- © 


from the reports. discussed above _ 
(AX 4, AX 5, and AF 77A) for 


which specific stationing was given, — 


Dr. Heuer testified extensively with 
respect to photographs introduced _ 


at the hearing as separate exhibits 
as to which he cited either specific 
stationing or approximate station- 
ing or the time period in which the 
photographs had been taken (nn. 
245-47 and accompanying text). 
‘There is other evidence of record 
in which rock failures and fallout 
are identified by station either spe- 
cifically or approximately. For ex- 
ample, there is the contractor’s let- 


ter of June 7, 1973, by which the © 
- Bureau was notified of rock fall 


from the crown of Tunnel No. 3A 
near the outlet portal.** It was esti- 
mated that 40 to 50 cubic yards of 


s4'The Bureau’s geologic mappings show the | 


outlet portal for Tunnel No. 3A to be at 


Snuon 1018 +44 (AX 87(8)). 
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rock had fallen out pulling out or 


breaking off the rockbolts within 
the fallout area. 


was severely damaged. Six weeks 
later the Bureau was notified of the 


arch heaving in several areas of — 


_ Tunnel No. 3 between Stations 
812+50 and 844+50 spam 
supra, and accompanying text). 
b. De scription. of rock Loe andl 
fallout — i 


Appellant’s expert witness Dr. 


i Heuer testified that the conditions 
the contractor encountered in Tun- 
nel Nos. 3 and 3A were attributable 


principally to a shear type of fail-. 


ure which was said to mean that 
the material has been over- 
stressed °° and deforms in a shear- 
ing motion. In the report submitted 
concerning his initial visit to Tun- 


nel No. 3 on July 16, 1971 (AX 20), 


Dr. Heuer had noted the presence of 
fresh fractures in intact rock and 


the fact that crown fallouts gener-— 


ally occur immediately behind the 


| | dust. shield, about 4 feet back of face 


and about 8 feet ahead of the rock- 
bolt augers. 


In order to soit shear type. 


fractures, Dr. Heuer drew six 


sketches (AX 32-37) showing rock | 


failures in the two common failure 
_ modes (shear failure mode and ex- 


385 In a report to the contractor dated Oct. a 


1973 (GX Q), a second consulting firm en- 
gaged by the contractor states: “[T}he fail- 


ures were caused by over-stressing—i.e. large © 


In-situ. stresses and peaked-up tangential 
stresses in the tunnel walls with respect to 


‘ the strength of the rocks involved” (text ac- . 
-- eompanying 2.112, supra). 
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noted that a major portion of the 
- reinforcing steel already in place ~ 
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. tension failure mode). ree oiterea | 


to show fracture around tunnels due 
to overstressing were AX 38 (exten- 
sion fracturing) and — 39 (shear: 
fracturing). | 
According to Dr. ee one of 7 


the distinctive things about a shear 


fracture is the curved. failure sur- 
face, while another distinguishing 
mark is the every fresh appearance 


-- of the fracture (a fresh: fracture 


through virgin intact rock). As to | 
the curved failure surface, Dr. 


Heuer called attention to Figure 5 


of AX 4 and to AX 48 and to the 


fact that in these exhibits can be. 


seen irregular sawtooth . surfaces 
formed in the crown after wedges | 
isolated by shear fractures have. 

fallen into the tunnel. As illustra- 
tive of the fresh fractures through 
virgin rock, Dr. Heuer pointed to 


AX 22 and to Photograph 2 of 


AX 5 (Tr. 453-55). 

Commenting, upon AX BIA and — 
C and AX 52, Dr. Heuer stated 
that these photographs show that 
material above a crack has moved 
inward; there has been a shearing 
displacement. Describing the effects 
of a failure observed in a 1%-inch 


diameter hole drilled radially up 


into the crown of Tunnel No. 3 at 


Station 851 on Oct. 26, 1971, and 


using a sketch to illustrate his testi- 
mony (AX 58), Dr. Heuer said 
that looking up the hole a short dis- 
tance you see the hole has been off- 
set by a sliding shearing motion 
along a crack up in the rock. _ 


In his testimony, Dr. Heuer em-. 


phasized that the maximum stresses _ 
at the tunnel wall occur at the ends 
of a diameter of a tunnel perpen- 


- Dr. 
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: dicular’ to the maximum . stress 
direction (Tr. 460):° He did not 
- consider that the rock failures he 


had. described were caused by. G).”. 
“unusually high stresses in the sense 


of stresses that were higher than 
those which might have been antici- 


"pated, (ii) stress relief, or (iii) 


—fallouts along joints or bedding 
; planes _ (nn. 250&51, Supra, 
accompanying text). 


In Dr. Heuer’s view the type ee 
facies to which he had. testified 


had not been indicated in the con- 
tract. In this connection he noted 


that the main problems during ex- 


cavation was the rapid rate of 


failure and that there were no pro-. 
visions in the contract. which call 


for placing support any closer than 


the contractor had actually in- 
stalled it. Also noted by Dr. Heuer — 
were the progressive failures after 
excavation that he had observed | 
and which were charted in the large — 


drawings which had accompanied 
the May 1973 report (AF 77A). 


~ Queried about the deterioration, — 
disintegration, and fallout which. 
had occurred in the vicinity of DH — 


116, Dr. Heuer stated that while 


water had had a part in what hap- 
pened there, it was not primarily 
responsible for the magnitude of~ 


the failures that had occurred.** 
Heuer also stated that the 


aS. 386 The Saabs is illustrated. in AX 4, Fig. 


- UT and AF 77A, Fig. 11. Dr. Heuer prefaced 
his testimony in this area by stating: “rT jhe 


; _ position of the great stress or overstress 
around the. tunnel depends upon the location 
-. or the relative magnitude of the horizontal 


and vertical stresses in the ground” (Tr. 460). 

3% Testimony given by Mr. Logan appears 
to support this view (nn. 327-29, supra, aud 
: peer etree text). 


and 


water problems at Navajo were 
more severe than he had seen else- 

where i in. tunnels. 388 | 
With respect. to the ee he 


had described, Dr. Heuer expressed | 


doubt that they would have. been 


alleviated to any great extent if the 


tunnel had been supported by steel, 
noting that practically speaking it 
did not appear that steel sets could 


be installed any closer to the head-_ 
ing than the— 
2 installed the rockbolts. 


contractor 


_ Drawing a sketch to illustrate his 


testimony (AX 9), Mr. Sperry de- 


scribed the rock failures and fallout 
observed by him as characterized 
by the following special features: . 
(i) The rock falling out always 


_ broke to curved surfaces away from 
the heading ; (ii) the failures were 
E through virgin rock unless a part- 


ing between different rock types 
was involved in which case the fail- 
ures would be. through the virgin 
rock and through the parting,; (iii) 
the failures sometimes occurred 
along the trailing floor or even 
down behind the trailing floor, 
which would be 500 feet, or more, 


behind the heading; and (iv) there 
were offsets involving failures in 
the lower sidewalls. 


Mr. Green also drew a sketch 
(AX 12) to illustrate the type of 
rock failures observed by him 
which included: (i) Failures in the 


| arch, (ii). failures on une face: of 


uss Based upon his abaervattonsst in the two 
tunnels, Mr. Mathews considered the water 
conditions in Tunnel No. 3 to be similar to — 
those ‘present in Azotea tunnel. Mr. Mathews | 
had observed very little water in Azotea tun- 
nel (. 272, supra, and accompanying feats: 


had 
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the tunnel with typical failures in- 
volving rock that had failed 4 or 5 
feet above the invert; (iti) failures 


- up toa layer of shale; snd (iv) fail- 


‘ures observed in the rib section 4 to 
#5 feet, above the invert. Some of the 
‘failures in the arch seen by Mr. 
- Green involved failures to bedding 

~ planes.*° Some of the failures had 
curved surfaces and some of the 
cracks in what appeared to be 

homogeneous material were con- 

- sidered to be new failures. Failures 


_ observed that were not to distinct © 
| bedding planes were failures in one 


‘material. Failures were observed in 
- the rib section ahead and behind the 
grippers. | 
Based on the observations made 
- in the tunnel and the reports re- 
viewed by him, Mr. Mathews con- 
cluded that for the most part the 
rock failures experienced by. the 
contractor in Tunnel No. 3 were due 
to- “geodynamic pressures.” These 
were defined by him as “pressures 
on the tunnel structure that are 
mobilized when the stresses from 
- the surrounding rock exceed, exceed 
its strength” (Tr. 564). Later’ in his 
testimony, Mr. Mathews stated that 
_“geodynamic pressures” are exerted 
all the way around a periphery and 
in Navajo Tunnel No. 3 it is a mat- 
ter of record that the bottom did 
come up (n.270, supra). In the 
course of responding to a question 


about the relevancy of considering 


cover in submitting a bid, Mr. 
Mathews stated that “geodynamic 


_ 880 According to Dr. Deere one of the prob- 
lems a contractor using a boring machine 
should have considered was the difficulties in- 
volved in providing rapid support to the weak 
horizontally bedded rocks (n.109, supra). 
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pressure”. is not present at shallow | 
depth (n.273, supra). . a 
Mr. Mathews knew that ns fail- 


ures he observed were due to “geo- 
-dynami¢ pressures” because he ob- 


served the cracking that was 


described in detail by Dr. Heuer 


and which he considered to be ~ 
unique to a failure resulting from 
geodynamic pressures. Elaborating 
upon this answer upon cross- — 
examination, Mr. Mathews stated: 
“Well, it’s the shape of the frac- 
tures that indicate the reason for 
the failure * * * these fractures run- 
ning up on a curved surface that had 
nothing to do with the bedding 
planes, that fractured — In intact 
rock” (n.265, supra). 

Mr. Mathews considered that the 
as of “geodynamic pres- 
sures” in a moled tunnel was a very 
rare phenomenon. He noted that 
prior to September of 1970, he had. 
observed the phenomenon only 
once before and that was in Azotea 
tunnel. There, however, the fallout 
did not occur immediately, as it did 
in Tunnel No. 3 (n.268, supra, and 
accompanying text). vee Mathews 
stated that the failures in Tunnel © 
No. 3 were not the result of defects 
in the rock but were the result of 
“seodynamic pressures.” Mr. Math- 
ews also stated that the falling rock 
about which he had testified did not | 
involve homogeneous and isotropic — 
materials. 

The term “stress relief” was iced ; 
by Government witnesses to de- 
scribe situations where the strength | 
of the rock was less than the pres- 
sures on the rock. Commenting 
upon the terminology employed by 
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the witnesses for the appellant and 
for the Government at the hear- 
ing,*”° Dr. Hilt observed that Dr. 
Heuer’s term “overstressing” or 
“stress _—s intensification,” 


all are referring to the phenomenon 


of failure where the strength of the — 


rock is less than the stress on. the 
rock (n.296, supra). 


Dr. Hilf acknowledges that the 


speed of failure of the rock would 


be difficult to predict but went on to. 


note that if you have a high stress 
due to a very high overburden and 


a very weak rock, it would not take 


any time at all for the rock to fail 
once you relieve the restraining 
pressure. Asked to say what had 


occurred at Navajo, Dr. Hilf said 


that he had no reason to doubt Dr. 


tures or shear failures had occurred 
and that, if they occurred in intact 


rock, it was because the tangential 
stress was greater than the strength _ 
(text accompanying n.296, supra). 


c. Materiality of difference — 


We have previously discussed the 


interpretation the contractor placed 
upon the Government testing provi- 


800.In the early stages of contract perform- 


-anee Dr. Heuer appears to have equated the » 


term “overstressed” with the term “stress 
relief.” In a letter to the contractor. dated 


Noy. 2, 1971, he refers to ‘slabbing as repre- — 


senting “a desirable stress relief’ (n.438, 

supra). The use of the latter term by the 
 gontractor’s personnel appears to have been 
common during that period for a memorandum 


pertaining to a conference between the parties | 


on Dec. 6, 1971 (AX 74) states: “[T]he con- 
tractor took the position that the sidewall 


. fallouts were almost entirely due to stress 


relief.” Bee text. BeeO REY EAE nn. 30&31, 
supra.) - 


Mr 
Mathews term “geodynamic pres- — 
sures” and the term “stress relief” 
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sion of Paragraph 50 of the speci- — 
fications. Consistent with that 
interpretation, the contractor antic- 
ipated that only surficial deteri-. 
oration and disintegration would be 


encountered, Testifying at the hear- _ 


ing, Mr. Sperry stated that some 
fallout was anticipated i in the silt- 
stone, as well as in the contact be- 
tween two different types of 


material. Some fallout was also. 


anticipated from water. It was_ 


“estimated that in some portions of - 
the tunnel the standup. time would 
‘not be over 50 feet. The bid esti- 
mate did include some time for 
rock support and some delay time, 


including the. fallout anticipated | 


from water. Not anticipated by the 


contractor, however, was fallout or 
fractures occurring through virgin 


| | r. yock and in good sandstone or the 
Heuer’s testimony that shear frac- © 


depth of the fallout experienced in 


the tunnels (nn.165-68 and accom- 
-panying text). 


- Apparently, as a sercilsey of this 
view of what the contract. in- 


dicated, the four low bidders on the 


work covered by the instant con- 


tract made only token bids for the - 


tunnel support system, causing the 
project construction engineer to 
conclude that they planned to use 


-rockbolts (n.10,.supra). Comment- 
ing upon this aspect of the case in 


the May 1973 report (AF 77A), 
Dr. Heuer states: “[N Jone of the 
support prices listed by. the four 


low bidders is adequate to cover the | 


cost of installing a support system — 
such as steel ribs, shotcrete, or the 

Bernold system. Nor are. ‘the. ex- 
cavation unit. pues submitted: by — 


tions, Dr. Heuer says: 
provisions, however, say essentially 

nothing about the nature of the an- | 
ying immediately was emphasized 


| 172 


these contractors high enough to 
cover this support installation” 


(text accompanying n.82, supra). 
All of the consultants advising 
the contractor had similar views as 


to what the contract indicated with 


respect to rock failures and fallout. 


In Mr. Mathews’ view the contract 
contractor” 
‘should only have to consider sup- 

port due to loosening of the ground 
by which he meant loosening of the | 


indicated that the 


ground due to rock defects (text ac- 


companying n.268, supra). After 


referring to the contract specifica- 


ticipated support problem—i.e., 


rock failures—which were expected 
_- except that problems of surface de- 
 terioration and disintegration were 


to be expected” (text accompany- 
ing n.130, supra). In a letter. to the 
contractor dated Feb. 10, 1974 
— (n.145, supra), Dr. Don U. Deere 
states: “The emphasis in the speci- 


fications was on shallow, surficial 


disintegration which would require 


protective coatings and protection 


from cane rock blocks” (a. 150, 
supra). | 

The Goverment does not dispute 
the fact that in performing the 


ecntract the. contractor encoun- 


tered shear fractures or shear fail- 
ures (text accompanying n.296, 
supra). The Government’s expert 
witness Dr, 


specified in the Government testing 
provision of Paragraph 50 of the 
Specifications (characterized — by 
him as surficial treatments) would 
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Hilf acknowledged — 
that none of the remedial measures’ 


188-1. D. 


have prevented the deep failures of 
the rock in Tunnel Nos. 3 and 3A, 


as described by Dr. Heuer (text fol- 


lowing n.289, supra). 
The fact that much of the fallout 


from the crown occurred immedi- 


ately upon excavation is clear from 
the views expressed by Government 
personnel at various times during | 
contract performance. Immediate 
fallout, particularly from the crown, 
was either reported or anticipated 
by the project geologist (n.158, 
supra), a Bureau of Mines geolo- 


gist. (n.24, supra), and the project 


construction engineer (n.311, supra, 


and the accompanying text). The 


significance of such fallout occur- — 


by Dr. Heuer who states: “[T]he 
major impact of the rock failures 
experienced in Tunnel No. 3 in in-_ 
creasing Contractor’s costs was the 


fact that rock failures occurred in 


the crown directly over the machine — 
concurrent with machine: advance, 


and before the rock bolts could be : 


installed” (AF TTA, pp. 69-70), 
Instances of immediate fallout in 
Tunnel No. 3 included a triangular 


wedge of rock which fell from the 


crown immediately behind the 
mole’s dust shield within 280 feet of 
machine boring in from the portal 
and the fallout from the crown 
which occurred at approximately | 
station 859+40 before the crown 
bolts could be placed. (text follow- 
ing n.12, supra). Not all major fall- 
out occurred immediately, how- 
ever, as is clear from the large rock | 


- fall which took place on July 23 


and 24,1971 (80 to 100 cubic yards), 


near the trailing edge of the mole 
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and some. 30 to 40 feet behind the 


face (text preceding n.18, supra, 
and accompanying n.88, supra). | 
- Severe fallout also eecunred | in the. 


: ribs of Tunnei No. 3. Appellant's 


witness Green recalls that in one 
instance the fallout was sO severe — 
that he put in over 70 railroad ties 
as cribbing between the grippers: 
and the rib of the tunnel in order 
_ for the grippers to get any kind of. 
bearing on the rib (Tr. 333-34) 39 
Heaving of the invert was a serious 
. problem — in Tunnel No. 3 (nn. be of. excavation (n.22, supra). In the © 
62&270, a and accompanying. 


text). 
_ According: to Dr. Heuer, the ma- 


jor significance of the rock fallout 


was in disruption of the heading 


- advance. The heading advance was 


said to have been slowed by fallout 


_ from the crown, by equipment dam-_ 
age from falling rock, by. mucking 

of fallen’ material fon under the — 
mole and by the installation of the — 


extra rockbolts which were required 
(AF TTA, p. 59).392 See also Mr. 


Green’s testimony at Tr. 344-47 as 


to the effect of rock fallout and fail- 
ure upon the contractor’s operation. 


d. Government Investigation Of. 
. Differing Site Conditions Claim 


Mr. Logan, chief geologist for the 
Bureau of Reclamation, visited 


Tunnel No. 8 during contract per-_ 
formance on three occasions. Of — 


%01“Fallouts from the walls were so severe 


on occasion that the tunnel advance was — 


stopped while rock bolts (and sometimes shot- 
crete) were installed” (AF 77A, p. 60). 


su3*T Ajreas of large and continuo‘s rock 


failure and fallout about the tunnel required 
the greatest concentration of rock bolts and 


resulted in the slowest Benning advance” (AF | 
ue p. 59). 


cross-examination. that the 
_ “findings” had been made by him 
and that they were not factual. He — 


particular interest to the Bead 4 1s 
the testimony he gave with respect. 


to his first and second. visits. The | | 
first visit took place on Sept. 14 and _ 
15, 1971. The results of this visit’ 


were reported by Mr. Logan to the 
Director of Design and Construc- 
tion, in a memorandum dated Oct. 4, 
1971 (AX 82). : 

The purpose of the wich as 
stated in the report, was to conduct 
a geologic examination of tunnel 
conditions relating to slow ‘progress _ 


testimony given at the. hearing, : 
however, Mr. Logan stated. that the » 


purpose of the visit had been to.ob- - | 


serve the geologic conditions in the | 
vicinity of DH 116 in order ascer-. 
tain the facts so that with respect to 


-any claim submitted the BOR _ 
would have factual information on. 
which to base a judgment as to set- 
-tlement of the claim, insofar as the 
geologic aspect. was concerned. Ac. 
cording to the report, the examina- 
tion had been directed . toward oA 
outlining programs which the proj-- — 
ect. geologic personnel should pur- 


sue. in compiling data. on the “e 


contractor’s claim of changed con-. : 
ditions. The report also refers to 


proposed programs of data collec-. 
tion based on six. “findings” devel-— 
oped during the field examination. — 
‘Mr. Logan acknowledged upon 
six 


stated that the programs outlined 
were to determine whether the 


“findings” that had been. developed — 
during: the. field. examination were 
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correct or not. As to each “finding” 
Mr. Logan was asked whether the 
geologic data compiled by the proj- 


ect personnel subsequently had 


shown the particular “finding” to be 
correct. He testified that the data so 
compiled supported “findings” 1, 2, 
and 4; that such data partially sup- 
| ported “finding” 3; and that with 


respect to “findings” 5 and 6, he was 


- unable to say whether ines “find- 


ings” had been confirmed as correct. 
by data compiled by the project 
geologic personnel. (See text ac-_ 


companying nn.335-38, supra.) 


In reviewing this testimony by 


Mr. Logan, we find it at least sur- 


prising that in an official report of 


_ travel he should have used the term 
“findings” to describe conclusions 


reached by him which he acknowl- 


edged were not factual. It is clear 
that the programs of data collec- 


tion outlined for the project geo- 


logic personnel could as easily— 


and more. properly—-have been 
stated as questions to be answered 


rather than as “findings” to be con- 
firmed. We say “more properly” 


because relating the programs of 


data collection to questions posed 
would have obviated the danger of 
project geologic personnel being in- 
fiuenced in the conclusions they 


reached by opinions expressed by 
the chief geologist for the Bureau 


which he had termed “findings.” 


Kiven more surprising was the - 
cavalier: attitude displayed by Mr. 


| Logan toward the programs of data 
collection outlined for the project 


personnel in order to determine 


whether the “findings” he had de- 


veloped during a 2-day field exami-— 
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“nation were correct, Upon. cross- 


examination, Mr. Logan acknowl- 
edged that he did not know whether © 


factual geologic data prepared by 
the project geologic personnel had =~ 


confirmed as correct finding 5 (“the 
slow rate of progress, due primarily 
to mechanical failures, is promoting 
excessive rock failure through de- 
lays in establishing artificial arch 
support and in allowing the ac-. 
cumulation of water at the cutter- 
head to become a problem of ma- 
chine operation”) or finding 6 
(“geologic conditions encountered © 
in the tunnel to date do not differ 
from that portrayed we the speci- 
fications document”). | ; 
Although interrogated about ie 
apparent indifference to validating 
the “findings” he had made (n.337, 


supra), Mr. Logan offered no ex- 


planation for his failure to follow- 
up with the project geologic per- 


sonnel to. see what data they had 


prepared in these important areas 
relating to the changed conditions 
claim. Whatever the reason for lack 
of followup, it does not appear to 


have been due to lack of time since 


Mr. Logan’s initial visit to Tunnel 
No. 8 occurred in mid-September of 
1971 and excavation in Tunnel No. 3 


~ was not completed until July of 


1972 with excavation of Tunnel No. 
3A not being completed until Octo- 
ber of that same year. 

Mr. Logan’s second visit to Tun- 
nel No. 3 took place on Mar. 23 and — 


_ 94, 1972, when the tunnel face was 


at approximately Station 782+0. 
During this visit, Mr. Logan ob- 
served failures in the sidewalls of 


the tunnel and bent pans and some 
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a cracking of the rock all along some 
_of the crown, as well as water and 


- muck j in the invert. It was on this 


occasion that Mr. Logan rode in the 
_cab of the mole and consequently 
was able to observe the tunnel from 
that vantage point. 

Mr. Logan steibuted ‘many. of 
the failures he observed in the side- 
walls to the action of the grippers. 
It was his testimony that the arti- 
ficial stress exerted by the grippers 
_ against the sidewalls consolidated 


the rock at least half an inch, caus- 


ing streams of water to pour down 
_ the leading and trailing edge of the 
grippers. Interrogated about this 
testumony, Mr. Logan stated that he 
did not see any rockbolts in the arch 


of the tunnel when he observed the 


action. reported of the grippers; 


7 that he did not-remember seeing any 


water above spring line; that the 


material was dry above the grippers 


prior to gripping; and that the ma- 
terial -appeared to be dry ahead of 

the grippers (n.3839, supra, and ac- 
companying text). 

. Offered in evidence upon rebuttal 
was an entry from Mr. Sperry’s 
diary for Mar. 24, 1972 (AX 92), 
from which the following is quoted: 
“Some ties submerged between Sta- 
_ tions 790 and 785. Invert very wet. 
- Bolts over mole again dripping 

- water. Told CRP to drill drain holes 


“between pans.” Concerning this en- 
try Mr. Sperry stated that the in- | 
struction was issued to the tunnel 


superintendent to avoid having the 
water dripping from: the rockbolt 


holes conducted by the steel pans 


(attached to the rockbolts) to the 
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ribs where it would run down the : 
ribs causing the mole grippers ‘to 


slip to some extent. When the water — 


ran down the ribs, it sometimes ran 
onto. the top of the gripper pads .— 
and if the grippers were extended 
the water had no place to. go except | 
to conduct itself to the leading or 
trailing edge of the grippers, and. 


run down there (n.189, supra, ane 


accompanying text). | 

In a number. of important: re- 
spects the testimony offered by Mr. 
Logan varies from that given by 
Mr.. Sperry. Mr. Logan could not 
recall seeing any rockbolts. in. the 
arch of the tunnel when he observed — 


the action reported of the grippers, . 


while in his diary for Mar. 24, 1972, 


Mr. Sperry refers to the “[bJolts | 
~ over mole again dripping water.” 


As previously: noted, Mr. Logan — 
could not recall seeing any water — 
above springline. He also testified 
that the material was dry above the 
grippers prior to gripping and that 
the material appeared. tobe dry 
ahead of the grippers. According to 
Mr. Sperry, however, the instruc-_ 
tion issued to the tunnel superin- 
tendent to drill drain holes between. _ 
the pans was for the purpose of hav- 
ing the water drip down on the in- | 
vert rather than having it run down 


_the ribs of the tunnel. This action _ 


was taken to avoid having the water _ 
dripping from the rockbolt holes — 
conducted by the steel pans to the. 


ribs where .it would run down the 


ribs causing the grippers to ai to 
some extent. . 

‘With respect to. a, eo 
raised by the above discussion, we 7 
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have resolved the conflicts in the 
| testimony offered by Mr. Logan and 


that given by Mr. Sperry by ac-— 


= cepting the testimony of Mr. 
. Sperry. In so deciding, we have 
given controlling weight to the fact 


that Mr. Sperry’s testimony is sup- 


-% ported by a contemporaneous entry 
in his diary and to the further fact 
that Mr. Logan was not recalled as 
a witness to refute Mr. Sperry’s un- 


equivocal Any in the areas 5 in. 


question. 
@, Other Government Defenses - 


We have previously noted. the 


‘principal arguments advanced by 
the Government with respect to the 


proper interpretation to be given 
the Government testing provision of © 
Paragraph 50 of the specifications 
and the effect to be given to the con- 


tract drawings, showing full cir- 


cular steel ribs as one of the contem- | 
plated means of support for the : 
We leave aside for the. 


tunnels, 
present the arguments the Govern- 
ment has made with respect to quan- 
tum (¢é.¢.. 
attributable to the grippers, con- 
tractor’s responsibility for many, if 


not all, of the tights and inadequacy © 


of the mole | aes laser target 
system). _ 
In its iposthestie brief the Gav: 


ernment acknowledges that in the 
specifications it did not attempt to — 
quantify the effects of stress relief 


in the area where the tunnels would 
be bored. This was said to be the 


result, of there being no standard 


test for testing a core for stress 
relief (GPB). Later in the brief the 
Government refers to Mr. Mathews 
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damages to the rock dynamic pressure” present in the 
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as being preoccupied with problems _ 


associated with predicting “how 
much relief” would occur in rock — 
which was subjected to stress relief 
or “geodynamic pressure,” after. 


which it notes Mr. Mathews’ state- 
ment that he had no ideas: to how 
much relief one would have had to 


allow in Navajo 3 to use steel sup- 
ports satisfactorily. Immediately 


| thereafter the. brief states: 


TOlt course, the. Bureau did not know 


either and. made no quantitative repre- 
sentations as to “how much relief’? would 


occur. Mr. Mathews and Dr. Hilf both 
alluded to the fact that there is no prac- 
tical way to quantify ‘stress. relief or 
geodynamic pressure. The point is, the 


Bureau did indicate to the contractor the 
amount of overburden, the weak nature 


of the rock, and that “movement of the 


surrounding materials” would occur, that 


the materials would deteriorate or dis-. 
integrate rapidly when stress relieved, 
and that 80 percent of the tunnel could - 
| require: a support evetem other than rock 

- bolts. : 


(GPB B7-58). ii 


- Quantifying stress relief or “geo- 


areas through which the tunnels 


_ were to be excavated may have been 
difficult or even impossible. The rec- 


ord before us suggests, however, 


that being able to quantify the 
amount of stress relief or ‘ 


"geo-— 
dynamic pressure” present in an 


area to be excavated is not the only 
way to alert a contractor to the like- | 


lihood of encountering problems of — 
the sort which confronted the con- 
tractor in Tunnel No. 3. We note, 
for example, the excerpt from the 
specifications for the VAT Tunnel 
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ae 1s escntially. the same as the 


- Government testing provision of 


- Paragraph 50 of the instant con-— 
tract but with additional language ~ 


‘warning prospective contractors of 


‘possible fracturing due to overload-. - 
ing and extremely — short, standup | 
time (nn.191-92 and ‘accompanying : 


text). 


Another qegane ae: advanced. by 
the Government concerns the fact 
that the contractor was actually 


paid for excavating more material 


than was actually removed from the. 
tunnels either by excavation or rock 
failure (GPB 4, 37-88). Cited in 
support of this position are GX 


LLL, GX MMM, and GX NNN, as 
well as the testimony of Mr. Dalen 
at Tr. 1105 to 1117. The Government 
says it has difficulty comprehending 
a claim for an equitable adjustment 
based on a theory of a differing site 
condition when on the average the 


difficulties to which the contractor — 
refers occurred within the pay lines. 


established by the contract. As ap- 
pellant’s counsel. has _ observed, 
however, the claim 1s not based upon 


the volume of. material excavated . 


but upon the behavior of rock at- 


tributed to shear failures through - 
who attended the hearing but did 


intact rock (ARB 15). 
—D. Decision. Sa 


1, Contract Indications 


sought by appellant — 


verse to the Government by reason 
| OF the failure to have its on Ie con- 


struction engineer. testity in impor- | 
tant areas *? and by reason of the 
failure to call as witnesses two 
Government. employees who attend- 
ed the hearing. — | 
With respect to the ee 


‘given by the project. construction. 


engineer, the Board notes that he 
gave. no significant. testimony with 
respect to what the contract indi- 
cated and none at all with respect to 


conditions normally inhering in 
_work of this character or even the 
conditions actually encountered in 
Tunnel Nos. 3 and 3A. As to this the 


appellant asserts that had Mr. Le- 


vine testified with respect to the con- 


ditions encountered by the appellant - 
in the tunnels, that testimony would 
have revealed that those conditions — 
differed materially from those indi- — 
cated in the contract and from those. 
generally recognized as inhering in _ 
work of that character. At the very. 
least, according to the appellant, the 
Board is entitled to and should draw 
that inference from the Govern-. 


-ment’s failure to have its project 


construction engineer testify about 
the sub] ect of this appeal (AOB 52- 
53). 

The two Government cml 


not testify are identified in appel- 


 lant’s brief as Mr. Kenneth Cooper, 
project geologist; , Mr. J. S. 
3 ftuling Upon evidentiary inferences | 


393 Although Mr. tenne did . testify, he gave : 


. little or no testimony in the critical areas in-. 


The appellant asserts ‘chat the ¥ 
Board should draw inferences ad- 


volved in this appeal. This could not be at- 


tributed to. lack of knowledge since he was the 


project: construction engineer throughout con- 


. tract performance, as well as being. the au- 
- thorized representative | of the contracting of- 


ficer _ Eirpushont such period. : 
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Dodd, head of the rock iaecWanies. 


~ division or head of geology i in 197 4. 


Noting that Mr. Cooper was in 
Tunnel Nos. 3 and 3A frequently 
enough to have mapped the geology, 
on almost a daily basis, for the Bu- 
reau’s official geology drawings of 


the tunnels (AX 87), appellant’s 


counsel asks: “As with Bert Levine, 
why didn’t Mr. Cooper testify 
about the subject of this Appeal, a 


subject with which he was most 


familiar and, of all of the Govern- 


ment employees, the most qualified ? 


Who better than Mr. Cooper to de- 
~ geribe the rock conditions | encoun- 
tered 2” | 


Immediately thereafter —! 


lant’s counsel asserts that the unex- 
plained failure of the Government 
__ to call Messrs. Cooper and Dodd as 


witnesses supports an inference 


that had they testified they would 
have testified adversely to the Gov- 


ernment’s defense in this case, cit- 


Ing Wingate Construction Co., 
ASBCA: No. 9913 (Dec. 30, 1965), 
65-2 BCA par. 5298, at pp. 24, 923- 


24, and cases there cited (AOB 53). 


Denying that an adverse infer- 
‘ence should be drawn against the 
Government because of its failure to 


call Messrs. Cooper and Dodd as 


witnesses, Government counsel dis- 
tinguishes the Wingate case on the 


ground that there it was the con- 


tractor who had the burden of 
proof and who failed to call wit- 
nesses to support his claim, while in 
this case the Government, in the 
posture of a defendant, was not re- 
quired to call any witnesses, let 


alone any specific witnesses. Govern- 
ment counsel states: “It was for the | 
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Government, to judge which evi- 
dence of Appellant's it deemed nec- 
essary to refute and by which > 
means” (GPB 89). While the Gov- 
ernment has not specifically ad-— 
dressed the adverse inferences the 
appellant asserts should be applied 
by reason of the Government’s fail- 
ure to have Mr. Levine testify in key 
areas, the arguments that Govern- 
ment counsel advances are broad 
enough to encompass the situation 
involving Mr. Levine and we shall 
so treat’ them in ruling upon the 
questions presented. 

In the comparatively early case 
of Thermo Nuclear Wire Industries, 
ASBCA No. 7806 (July 9, 1962), ~ 


1962 BCA par. 3427, the rule for in- 


voking the inferences the appellant — 
seeks to have applied in this case was 


stated in the following terms at 


page 17,557: 


There is a ale of law that if a witness | 
is not called who could extend help. to : 


the trier of the facts, and said witness — 
is under the control of the party who 
does not call him, and there is no ex- 
planation made as to why said witness 
was not called, an inference can be 
drawn by the fact finder that if the 
witness had been called, or the evidence 
presented, the testimony would have been — 
unfavorable to the party who could have 

ealled him. . 


[1] While there may be diem: 
stances in which the determination 
of whether to invoke an inference 
adverse to the interest of one of the 
parties will turn on the question of 
where the burden of proof lies, we 
do not consider it. necessary to predi- 
cate our ruling on that ground in 


this case. Here the Government’s 


decision to question Mr. Levine in 


a4] =. FLUOR UTAH, INC. 


January 15, 1981 


_ only ‘very limited areas and the de-- 


cision not to call Messrs. Cooper 
and Dodd as witnesses are consid- 


ered to be reconcilable with the — 
theories on which the Government’s _ 
case was tried. Succinctly stated, the 


Government’s principal defense is 


that-.no differing site conditions 


were encountered because the Gov- 
ernment testing. provision of Para- 
graph 50, the showing of full circu- 
lar steel rib as an authorized form 
of support on a contract drawing 


and the Government’s estimate that | 
approximately 80 percent of the 
support required for the tunnels | 


- would be other than rockbolts, were 


contract indications which placed 
the contractor on notice of the con-. 


ditions later encountered i in Tunnel 


Nos. 3 and 3A. Another principal | 


- defense interposed by the Govern- 
| ment for 

amount. of evidence was offered was 
that a second category differing site 


condition had not been encountered. 
Under the theories relied upon — 


by the Government in presenting 


‘its case, the evidence to be offered 
through Messrs. Levine, Cooper, | 


and Dodd may have been seen as 
cumulative of testimony offered by 
others considered to be better quali- 
fied (e.g., the extensive testimony 


given by Dr. Hilf as to what the - 


contract. indicated) or in a better 
position to give credible testimony 
concerning the second category dif- 
fering site condition claim ‘(e.¢., 
not only did Mr. Tackett testify at 
length with respect to the condi- 


tions encountered in tunnels exca- . 


which a considerable | 


vated prior to Tunnel Nos. 3 and — 
8A but it was with respect to these 
prior tunnels that the Government | 
made a. concerted effort to show 
that. the contractor should have — 
known. of the conditions encoun- — 
tered in them by reason of the 
final construction reports allegedly 
available to prospective bidders 
prior to September of 1970). 

Also for consideration is. the 
fact that the appellant could have — 
adduced testimony from all three 


of the Government witnesses if it 


had chosen to do so. It-is a long- | 
established rule in board practices 
that either party may call a per- 
son under the control of the other — 


party without making the person so 


called its witness for the purposes of 
impeachment. This is a common 


practice among the several boards. — 


and has been recognized by the 
Court of Claims. See, for example, 
Charles I. Parker Construction Co. 
v. United States, 193 Ct. Cl. 320, 332 
(1970). _ 
Since the failure of the Govern- 
ment to elicit testimony from Mr. 
Levine in significant areas and its 
failure to call Messrs. Cooper and 
Dodd as witnesses can be explained 
by the theories on which the Gov- 
ernment’s case was tried and since, . 
in any event, the appellant could 
have called all three of such Gov- 
ernment employees without mak- 
ing them its witnesses for the pur- 
poses of impeachment, the Board 
finds that the Government’s failure 
to examine one of its witnesses in | 
certain areas and its failure to. 
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call as witnesses other Govennient 


employees attending the hearing - 


will not support an inference that 


had the one witness been examined 

in areas as to which he did not 
testify or had the other Govern- 
ment employees named been called 


as witnesses, the testimony they 


would have given would have been 


adverse to the Government. 


Resolution of Substantive Question — 


We now turn to consideration of 


the question of what the contract 
advertised for bids indicated in the 


context of the “Differing Site Con- 
ditions” clause. Resolution of this 
question will entail consideration of 


the 14th paragraph of Paragraph. 
50 of the Specifications, Drawing 


No. 11. (809-D-330) and the Gov- 
-ernment’s estimate that 80 percent 
_ of the support required for the tun- 
nels would be other than rockbolts. 
The importance the Government 
attaches to the cited specification 
provision is evident from its post- 
hearing brief in which the Govern- 
ment testing provision is quoted 
and discussed at pages 36 and 37 as 
well as being discussed or referred 


to at pages 89-48 and pages 46 and. 


58. Since the appellant also places 
great reliance upon the same provi- 
sion to support its case, the full text 
of the paragraph in ‘question 1s 
quoted below: 


Govaniuent testing Indicates that 


many of the sandstones, shales and silt- 


stones to be exeavated will deteriorate 
or disintegrate rapidly when exposed to 
air or water or. when stress relieved or 
a combination of the three. The contrac- 
tor shall be responsible for providing a 
— clean, undisturbed surface for placement 
_ of the lining. He may accomplish this by 
_ applying protective coatings under Para- 
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graph 54, installing subinvert tunnel pro- 
tection in accordance with Paragraph 60, - 
by. dewatering in accordance with Para- 
graph 51, or by removing any deteriorated | 


or disintegrated material back to clean, | 


undisturbed surfaces in accordance with 
Paragraph 59. If protective coatings or 


- gubinvert concrete is not installed, re- 

- moval of substantial amounts of deterio- 
rated. or 

| expected. - 


Bos materials is: 


(AF 1, Specifications, par. 30). 


The Government argues that 
Paragraph 50 should not be con- 
strued to mean that the effects of 


_ air, water or stress relief or a com- -- 


bination of the three are limited to 

the surface of the excavation; that — 
it would be absurd to limit the 

phrase “deteriorate or disintegrate” — 
to a surficial condition; and that in 
reading the contract as a whole it 
would be absurd to think that the 
Government. was preoccupied with 
only surficial problems when one 
considers the fact that the Govern- 
ment forwarned the contractor that 
80 percent of the tunnel was esti- 
mated to require support systems 
other than rockbolts (GPB 42-43). . 
Pointing to the undisputed fact that 


one of the methods of support pro- 


vided for in the contract (Drawing 
No. 809-D- 330) was the use of full 
circle steel rings, the Government 
notes Dr. Hilt’s s testimony that the 
full steel rings would have sup- 
ported the tunnel in even worse con- 
ditions than were encountered and 
Mathews’ as knowledgement 
upon ‘cross-examination that full 
steel rings with lagging would have 


: supported the tunnel (GPB 51, 52). 


The Board. also takes note of the 
fact that Paragraph 50 says thatthe 
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tunnels are Sol yada are to be con- 
structed to the requirements of the 


machine bored. sections as shown on — 
| Drawing No. 11 (809-D-330). 
language . 


Asserting that the 
mcesd above from Paragraph 50 
clearly indicates that only. surficial 
deterioration or disintegration was 


-- contemplated, the contractor points | 


out that the remedial measures 
specified therein involve only sur- 
ficial treatments, as was acknowl- 


edged by the Government’s expert. 


_ witness Dr. Hilf upon cross-exami- 
nation. .With respect. to the use of 
full circle steel rib support, the 
Board notes that the text of all four 
paragraphs. pertaining to support 
_ only provide for support of the roof 
and sides of the tunnels. As to the 
type of support authorized by the 
- specifications, the Board also notes 
that where conditions in the tunnels 


were suitable for the use of rock- : 


bolts, the contracting officer was to 
approve their use. 
From the arguments advanced by 


ee the parties In support. of their re- 


spective positions and the wide dis- 
parity in the bids received in re- 
_ sponse to the invitation for bids 
under which the instant contract 

was awarded, it appears to the 


: ~ Board that there. is considerable 
. merit in the position of both. parties 


viewed ¢ as of the time of the opening 
of bids. While we cannot be certain 
about the matter, it appears likely 
_. that generally speaking the higher 
bidders interpreted the contract 
specifications and drawings along 


_ the lines now urged upon us by. the 
eS Government, while the contractor 
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and the next three oa, bidders 


interpreted the same documents in 


the manner now contended for by 
the appellant. — “e 
The fact that full circle steel rib - 


was approved for use asa means of 
support for the tunnel is not any _ 
indication, of course, of the extent — 


to which its use might be required. 


We note, for example, that bidders ‘ae 
7 having : a mole equipped with a vari- | 


able size cutterhead may have con- - 


templated that very little, if any, — - 


of the tunnel would require the use 
of full circle steel ribs for support 


and, consequently, submitted only — 

taken bids for such support, con-- 
templating - the use of rockbolts. 2 
throughout virtually the entire 
length of the tunnels. Other bidders 
- may have considered that full circle _ 

steel ribs for support would be ree 
quired only if anchorage for half 


circle steel. ribs could not be ob- 
tained. 


In any , event, it appears that the Pie 


ageregate effect of Paragraph 50— 

only specifying remedial “measures 
suitable for surficial treatment, the — 
language in the text of the specifi- 
cation paragraphs dealing with sup- 
port not referring anywhere to full | 
circle steel ribs, and the same para- 


_ graphs only providing im the text 
for support for the roof and sides — 

of the tunnels may have caused the — 

- four lowest bidders to conclude that — 
the use.of full circle steel ribs was 
‘not contemplated to any significant - _ 


degree. With respect to the Govern-— 
ment’s estimate that 80 percent of | 
the support required would be other 
than rockbolts, we cs it sufficient 
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to note chat his was clearly not 2 ~ 


contract. ‘requirement, as. was ac- 
_knowledged to be the case by Gov- 
ernment witness Rogert i in his testi- 
— mony. 


As. to ‘these several ere ay. 


number of questions have been gen- 
erated by the specification provi- 


in administering the contract in 


this case for which no answers con-. 


sidered satisfactory to the Board 
are to be found in the record before 


us. If, as the. Government’s expert _ 


witness Dr. Hilf testified, the ‘rea- 


son for including the Government — 3 
the time the bids were opened the 
‘Government knew that the contrac- 


testing provision in Paragraph 50 


was to alert. bidders to difficulties | 


experienced by contractors on 


earlier tunnels for the Bureau of — 


Reclamation and if, as appellant's 


witness. Mathews testified, major — 


fallout had. occurred. in Azotea 


Tunnel attributed by him to “ge0- | 


dynamic pressure” prior to the 
opening of bids on the instant con- 
tract, why did ‘the paragraph 


desiimed’ to alert bidders to what 


difficulties might be expected speci- : 
submitted was one third lower than 


fy remedial measures for deteriora~ 


tion and disintegration suitable only — 


for surficial treatment? 
If what Mr. Mathews termed 


“geodynamic pressure” is exerted 


all the way around a periphery of a 
tunnel and if, except for the use of a 
different terminology, Dr. 
° agrees with this appraisal, then why 
in the text of the four paragraphs 


. of the specifications dealing with — 


| “support, did the Bureau restrict 
support to the root and beldes of the 
tunnels? oe | | 
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graph 50; 
- 80 percent: of the tunnels would re- 
. oT eccrepd than rockbolts; 
sions and by the Government’s role ~ 
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“In a number of important re- 
spects the arguments advanced by 
the Government concerning the ef- 


fect to be given (i) to the Govern- 


ment testing provision of Para- . 
(11) to its estimate that 


circle steal ribs as an authorized : 
means of support, all fail to take in- 


to account the extent of the Gov- 


ernment’s involvement in matters. 
which it now characterizes as “ab- 
surd.” Based upon the evidence of 
record, it appears to be clear that at 


tor as low bidder, and the next 
three lowest bidders as well, all con- 


templated supporting the tunnels 
by relying virtually entirely upon — 
- rockbolts. Yet with such knowledge © 


in its possession at the time bids 


were being evaluated (October 
1970), it recommended that. award 
be made to the contractor as low 


bidder, supporting its recommenda- 
tion by noting that although the bid 


the engineer’ s. estimate, the com- 
pany was. “experienced and well 
qualified. 

In February of 1971 the ‘Bare 


advised the contractor by letter that 
_ the proposed excavated diameter of — 
Hilf — 


20 feet 6 inches: appeared to be ade- 
quate for meeting minimum dimen- 


sions for “A” line thickness. for 


rockbolt supported sections but that — 
use of steel rib supports would re- 


quire excavating to a larger diam- 


eter if normal tolerance was to be 
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| erovided, ohne in the same letter. 
that whether conditions in Tunnel. 


Nos. 3 and 3A were suitable for an 
extensive use of rockbolt support 
must be determined during and 
following the excavating process. In 
_ mid-May of 1971, knowing that the 
contractor would be excavating 


with a boring machine having a 20-. 


foot 6-inch diameter bore and a 
fixed cutterhead, the Bureau raised 
no objection to the contractor pro- 
ceeding with excavation of Tunnel 


No. 3. When the job was shut down 
for 5 weeks in mid-summer of 1971, 
the Bureau issued. no instructions | 
to the contractor to discontinue the 
rockbolting program in order to_ 


cope with the differing site condi- 


tion which the contractor contended. 
had been encountered. Although > 
during the important conference | 


_ between. the parties in early Decem- 
ber of 1971, it appears that serious 


consideration was given to requir- 
ing the contractor to resort to the 


use of full circle steel ribs support 


_ wherever difficulty was experienced 
in developing adequate anchorage, 


the Bureau’s decision was to allow 
the contractor to continue with its 
rockbolting program 
later review. The review followed 
and by the first week in March of 
1972, the project construction engi- 
neer was In a position to report to 
the Chief, Design and Construction 
that some 5,334 feet of Tunnel No. 
3 (over one third of the length of 
the tunnel) had been satisfactorily 
supported by rockbolts. 

By the above comments we are 

not implying that the Bureau was 


subject to. 


fee 


ascliers in making the Soar to the _ 
contractor or in authorizing it to | 


continue with its rockbolting pro- 


gram. As to the making of the 


award to the contractor as low bid- 


der, it. would no doubt have been 
extremely difficult’ not. to do so: 
where the next three lowest bidders © 
submitted bids predicated almost — 
entirely upon the use of rockbolts 
as support for the tunnels. 

With respect to the contractor be- 
ing allowed to continue with the 
rockbolting program even after the _ 
notice of differing site conditions | 
was received, it appears that the 


Government was confronted with | 


the choice of either permitting the 
contractor to proceed with the sup-.. 


port system upon which its bid had | 45 - 


been based or else. directing the con- 
tractor to take whatever action was 


required to modify the boring ma- _ 
chine to make the-use of full circle 


steel. rib support feasible without. 


knowing whether the contractor: — 
would be in a position to install the _ 
full circle steel rib any closer to the — 


heading than the contractor was in- 
stalling the rockbolts, In this con- | 


nection we note that while Dr. Hilf 
- testified that the use of full circle 


steel rib would have supported the 
tunnels in even worse conditions 
than. had actually been encountered 
and that full circle steel rib had 
been included: as a means of sup- 


. porting the tunnels in order to cov- 


ver any contingency, he never ad- 
dressed the question of whether the 
full steel rings, if installed, would — 


have been more effective than the 


ae rockbolting program 
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eventually 
| developed by the contractor; nor is 
there any indication in his testi- 
mony that Dr. Hilf gave any con- 
sideration to how costly it would 


have been for the contractor to use — 


full circle steel rib support for all 
the. major rock failures encoun- 
tered to which appellant’s witnesses 
had testified. Certainly there is 
- nothing in this record to warrant 

concluding that the mere depicting 
of full circle steel rib support on a 
contract. drawing gave the Bureau 
carte blanche authority to require 


its use wherever and whenever the 


Bureau considered the use of such 

a Support system to be preferable. 
Our purpose in summarizing the 

principal events surrounding the 


contractor’s decision to support - 


Tunnel Nos. 3 and 3A entirely with 
rockbolts: utilizing a boring ma- 
chine with a 20-foot 6-inch ee and 
a fixed cutterhead has been to high- 
light the pervasive nature of the 
_ Bureau’s involvement in those deci- 
_ sions about which it was kept fully 
_ informed and as to which it had 
_ contractual authority to withhold 
its approval if conditions in the 
_ tunnels were not found suitable for 
_ the use of rockbolts. 
[2] The Government asserts that 
the Government testing provision 


of Paragraph 50, the Government’s 


estimate that 80 percent of the sup- 
_ port required for the tunnel would 
be other than rockbolts, and that 
the including of full circle steel rib 
as an authorized support on the 


- .contract drawings, all negate any 
contract indications that the de- 


terioration and disintegration in 
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the éunnels would be only surficial 7 
in nature. To support its position — 


to the contrary, the appellant relies 
upon the fact that the remedial _ 


measures outlined in the Govern- 


ment testing provision of Para- 


graph 50 only provide surficial 
treatments for the 


therein and to the fact that the text 


of the four specifications dealing 


with support only provide for sup- _ 

port for the roof and sides of the — 

tunnels. aon 
Although ‘with respect. ‘to the 


‘question ‘presented the contract ap- 
"pears to be susceptible to more than — 


one reasonable interpretation, the 
Board finds the contract to have | 
indicated that the deterioration and — 
disintegration of rock encountered 
in driving the tunnels would be pri- _ 
marily of a surficial nature, capable — 

of being remedied by the application 
of surficial measures, and that the 


“use of full circular steel ribs for 


support would not be required to 
any significant degree. In reaching 
this conclusion, the Board has given 
great weight to the fact that this | 
appears to have been the interpre- 
tation placed upon the contract in 
the disputed area by the four lowest 
bidders, as evidenced by the fact 
that all of them made only token 
bids for the tunnel support systems, 
indicating that they planned to use 
rockbolts. In support of this hold- 
ing, we call attention to the decision 
in WPC Enterprises, Inc. v. United 
States, 168 Ct. Cl. 1, 6, 7 (1963), 

from which the following is quoted: — 


[T]he Government, as the author, has to 
shoulder the major task of seeing that 


deterioration . 
and distintegration referred to 
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within the, zone of reasonableness the 
words of the agreement. communicate the 
_ proper notions—as well as the main risk 


of a-failure to earry that responsibility. 


_ If the defendant chafes under the con- 


_ tinued . application. of this check, it can 
- obtain a looser rein by a more meticulous: 


writing of its contracts and especially 
of the specifications. | 


[3] A question has ai been 


- raised by the parties as to whether 


a first category differing site condi- ~ 
_ tion must. be established by showing _ 
a. Conditions encountered. mn ) Pune 


, misrepresentation or at least.a posi- 


tive representation or whether it can 
be shown by inference. Clause 4 of | 
” the General Provisions describes a 
first category differing site condi- 
-. tion as involving “subsurface or 
latent physical conditions at the site 


‘differing materially from those in- 


dicated in this contract.” Address-. 


ing this question in the case of 


. Foster Construction C. A. v. United — 


States, 198 Ct. Cl. 587, 598 ae 


| _ the Court, stated: 


7 [For this part of the Changed Conditions 
Clause to apply, it is not necessary that 


ce the “indications” in the contract be ex- 
plicit or specific ; all that’ is. required 1s. 


that there be enough of an indication on 
the face of the contract documents for 
a bidder reasonably | not to ‘expect “sub- 


surface or latent. physical conditions at 


the site differing materially from those 
indicated in: this contract. ee es | 

See also our decision in PHL Con- 
tractors, —IBCA-874-11-70 | (Oct. 
93, 1973), 80 I.D. 667, 688, 73-2 
~ BCA par. 10,298, at 48,600-01. In 
this regard we note that all.of the 
cases cited by the Government in its 


| Ss, Park-— 
| United 
States, 193 © Ot. — ‘320 a sec- 


er Construction Co. 
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: pellant’s counsel states: 
| curved failure surfaces through i in- 
tact, virgin rock would be a distinc- _ 

tive feature of shear failures due to 
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_ case) —were decided prior to the is- — 
suance of the F oster decision. The — 
decision in Foster is. considered to. 

be dispositive of the question pre- 
sented and together with our deci- 


sion in PHL was relied upon by the. 


Board for the finding” made above 


with respect to what the contract 
indicated. | 


2. Conditions E acto: 


nel No. 3. ¥ 
In order to prevail upon its dif- | 


fering site conditions claim the ap-— 
| pellant must show that in driving — 
the tunnels with which we are here — 


concerned, it encountered what it. 
has described as shear failures 
through virgin rock with resulting 

problems and that the conditions so 
encountered were materially differ- 

ent than those indicated in the con-. 
tract. Underscoring one aspect of © 
the shear failure encountered, ap- 
“These 


overstress—i.e., due to a stress state 
(stress difference) which is high 


with respect to the rock strength” 
—- AOB 22). 


Under “Discussion,” supra, and 


earlier in this opinion, we have ex- 


amined a number of shear failures 
and fallouts encountered in driving 


Tunnel No. 3 with citations to the 
stations involved being given in 


most instances. According to appel- 


lant’s proof shear type failures. oc- 


curred 3 in ine arch, In, the walls and | | 


_ DECISIONS 


186 


in the invert tof Tunnel No. 3. Satie. 


times they occurred immediately 


upon excavation. At other times 


- they involved progressive failures 
which took place days, weeks and 
even months after excavation had 
— occurred. Also included as part of 


the differing site conditions claim 


for which some proof was offered is 
the additional work involved in con- 
nection with the placement of con- 
— erete in the arch and in the invert as 


a result of the inward movement of. 
the tunnel attributed to shear fail- 


ure due to overstress. 


- lant shows shear failures due to 
_ overstress in diverse situations in- 
cluding (a) in the arch: Fallout in 
the siltstone and shale extending 
several feet above the crown. to more 
competent sandstone, fractures in 
the arch at the heading, major fail- 


ure and fallout in crown and head- | 


ing, shearing offsets in lower quar- 


ter arch, pans having buckled after _ 
installation, and tights. (b) Zn the 


sidewalls; Extensive failure in the 
_ ribs ahead of the grippers, and frac- 


tures above and below the fan line 


angling: back into wall isolating a, 
wedge behind the fan line. (c) Jn 


the invert: Movement into tunnel 


some time after excavation requir- 
ing the removal from the invert of 


additional material in order to pro-— 


vide the specified thickness for the 
concrete lining, and large crack in 
invert. (d) Zn the arch and side- 
walls: Fallout from the arch and 
sidewalls in shale overlain by water 
bearing sandstone, and failure in 
the sidewalls of tunnel showing bent 
pans and some cracking of the rock 
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alone the crown. (e) Te the side- 
walls and invert: Failure in massive | 
dry material, and closely spaced : 


fractures in the lower walls and i In- 


vert, which has moved inward. ‘ 
Although failures in- the arch — 


typically developed immediately be- 


hind the cutting head of the mole, | 


ahead of the rockbolt installation, 


there were notable exceptions. For 
example, the largest fallout in 


‘Tumnel No. 3 of 80 to 100 cubic 


yards occurred during the period of | 
July 23-26, 1971, some 9 days after 


| the shutdown ond uly 14, 1971. Dr. 
The evidence offered by the saa ? 


Heuer attributed the magnitude of | 
the fallout in the vicinity of DH — 


116 to overstressing (shear failure 


due to overstress) of the rock caus- 


ing fractures or cracks to form in. 


the material which allowed the 
water to get back into the mass of 
shale or siltstone. Concerning the 
effect of such. action Dr. 
states: “The whole mass. of rock — 
shale or. siltstone material was dete- 
riorating and disintegrating and_ 

the fall was not a surficial process” 

(Tr. 505-06; ef, n. 73, supra). Gov- 
ernment ‘ounpel did not cross- 
examine Dr. Heuer in this area and 
the testimony he gave with respect 
to the cause of the large fallout oc- 
curring in the vicinity of DH 116 1s 
uncontradicted, 


From the reports in evidence it is _ 
clear that Dr. 


Heuer considered 
that the areas. of continuous and 
most disruptive fracture and fallout. 
in the arch during excavation, and 


the most extensive progressive fail- _ 


ure after. excavation, correlate close- 


_ly with the area of maximum depth 
of cover over. the tunnel and bag eS 


Heuer — 
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sumed maximum rock stresses (AF 
77, p. 52). Appellant’s witness 
Mathews considered that “veody- 
namics pressure” (as. used by Mr. 
Mathews the term is equivalent to 
_ Dr. Heuer’s term “overstressing”’), 
is not present at shallow depth and 
that for any given type of rock it 
would be necessary.to be down to 
‘some depth before the “geodynamic 


pressure” would develop (2. 273, 


supra). , 

“According | to Dr. Heuer one dis- 
tinctive thing about a shear failure 
is the. curved failure surface, while 
another is the very fresh appear- 
ance of the fracture (a fresh. frac- 


ture through virgin intact rock). Il- 
Mathews gave important testimony 
in limited areas on the question of 


lustrative of this fresh fracture 


through virgin intact rock are AX. 
— 22 and photograph 2 of AX 5, Mr. 


Mathews agreed that it is the shape 


of the fractures that: indicates the 
~ reason for the failures, adding that 
these fractures running up on a 
curved surface had nothing to do 
with bedding. planes and that. they 
involve fractures i in intact rock (ne 


265, supra). 


In Dr. ‘Heders opinion hs fail- 


ure of rock due to overstressing in 

the shear mode which he had de- 
scribed had not been indicated in 
the contract.and these shear type 


failures could not have been re- 


solved or solved or. prevented by the 
surficial measures enumerated in the 


Government testing provision of 


Paragraph 50 or by any other meas- 
ures authorized by the contract in- 
cluding full circular steel ribs. 

All of the appellant’s percipient 


| witnesses expect 1 Mr. Mathews sup- 


ported some of their testimony with | 
sketches and photographs. In the 


case of Dr. Heuer there were anum- 


ber of sketches and a great number 
of photographs. A total of 85 pho- 


tographs pertaining to Tunnel No. 3 


were either offered by the appellant 
at the hearing or had been included 
as part of reports made earlier by 
the appellant which are in evidence. 
For almost three quarters of the | 
photographs exact or approximate 

stationing was given. Some 74 of the ~ 
photographs were used by Dr. 

Heuer to support the testimony he 
gave respecting the shear fractures" 


_ encountered in Tunnel No. 3. 


While Messrs. Sperry, Green, and 


liability, the. appellant has relied 


very heavily upon the testimony of 
Dr. Heuer to establish its case. At 


the hearing Dr. Heuer emphasized 


characteristics associated. with. the 


failure of rock due to overstressing — 
in the shear mode (hereafter simply 
overstressing or shear type failures) | 


including (1) the typically immedi- __ 
ate failure in the arch following ex- 


cavation; (ii) the two hall marks of. 
shear failure—the curved failure 


surface and the fresh fracture in in- 
tact rock; and (iii) the significance 
of the amount of cover over the tun-. 


nel. These same features had been 
stressed in the reports authored or 
co-authored by Dr. Heuer (AX 4; 


“AX 5; AF 36; and AF 77A). 


| AML of ‘Nese characteristics are 
singled out for mention in Dr. Heu- 
er’s handwritten report of July 17, 


1971 (Ax = concerning his 1 ini- | 
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tial visit to the tunnel on the pre- 


ceding day from which the follow- 
ing fragmentary remarks are 


7 quoted : (1) “crown fallouts gener- 


ally occur immediately behind. dust 
- shield, about 4’ back of face”; (ii) 
“most striking was the fact that 
fractures generally cut through ‘in- 
tact? rock, generally with ‘curved’ 
or ‘dished’ failure surfaces”; (iii) 
“breach occurred through fresh 
rock, not along joints”; and (iv) 
1 “fay epth of cover over No. 3 is typ- 
ically 400 ft. or less, but one length 
of +4,000’ reaches 1,170 ft. of cov- 

— er? i the same report Dr. Heuer 
notes the instances of progressive 


failure that he had observed in Tun- | 
. nel No. 3, stating : “Shear movement 


and buckling of pans in many places 
has occurred after bolts and pans 
were placed. * # * [Shear displace- 


— ment low on sidewalls with crum-_ 
pling and shearing in crown—16”’ © 


wide sheet metal pans (on rock 


- bolts) i in arch show buckling due to 


compressive movements, some have 
occurred recently, far behind head- 


ing.” Shear failures occurred not. 
only i in shale but also in sandstone, 


as is clear. from the report: 
“[Sjhear fractures were visible in 


sandstone, showing off set ap- 
proaching 1” (nn.237-239, supra, 


and accompanying text). 


A comparison of what Dr. Heuer 


said in his various reports (eg. 


: May 1973, AF 77A) and what he 


said from the witness stand 3 years 


later with what he observed on his 
‘initial visit to Tunnel No. 3 in mid-. 


July of 1971, reveals that through- 
out the entire ‘period he has given 
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the same analysis as to dis princi- 


pal cause of the rock failures en- . _ 


countered in Tunnel No. 3 and has | 
cited the same type of objective evi- — 
dence to support his findings as ‘to 
the cause of the failures. Over the 
years the analysis has been refined — 


and extended as one might expect. 


For example, the relationship be- 
tween cover and rock failures was 
expressly ‘stated in the report for- 


warded to the project construction 


engineer on Dec. 27, 1971, from 
which the followitig is mig ieds } 
“TS]upport - problems may be ex- 
pected when the depth of cover (ex- 
pressed in feet) approaches one- 


half the unconfined strength of the | 


ground Si aia in psi)” (AF 36, 

IiJ-6). > 3 
In other areas of. admittedly — 

much less importance, ‘Dr. Heuer 


has not always shown the same con- 


sistency. Since we are here con- — 
cerned with the extent to which we 


will accept, the evidence offered by “ 


Dr. Heuer in various areas, we shall 
briefly examine the positions he has 
taken on other matters as a witness, 
at conferences or in correspondence 
with a view to determining their 


consistency and also their merit in - _ 


the light of other evidence = 
record. 


At the hearing Dr. Heuer. ee nf 


took to say what the term “stress _ 
relief” meant to him (n.250, supra, 


and accompanying text). Dr. Heuer 


was not asked: about and con- © 
sequently gave no testimony with 
respect. to his letter to the contrac- — 


tor dated Nov. 2,:.1971, concerning a 
No. 3 in which, he stated : 
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The. slabbing represents a desir- 
able stress relief and will not result 
in overall instability of the tunnel 


if ‘proper support is installed to | 
7 whether the rock encountered i in the 


prevent unchecked progressive de- 
_terioration of the tunnel excavation 


(n.43, supra). A little over a month — 
later he attended a conference on 


Dec. 6, 1971, at which the contrac- 
tor personnel are recorded as tak- 
ing the position that “the sidewall 
fallouts were almost entirely dus to 
stress relief” (text. accompanying 
n.30, supra). As late as Jan. 81, 
197 3, the contractor was still say- 
ing that the contract documents did 
not indicate that “rock displace- 


ments of the magnitude encoun-. 


tered as a result of stress relief 
could be anticipated” (n.64, supra). 
It is possible, of course, that Dr. 
Heuer and Mr. Mathews simply 
adopted and used the term “stress 


relief” because that was the term the | 
Government was using to refer to 
_. rock failures and that the question 


_ of whether that usage was proper in 
: technical sense did not become a 


_. matter of real concern: until the 
question of the interpretation to be _ 


placed upon the Government testing 
provision of Paragraph 50 became 


an issue of paramount importance. 


In any event, it is not necessary to 
resolve the question of whether the 
term “stress relief” or “geodynamic 
pressure” | or “overstressing” or 


“stress intensification” is the proper 


. term to apply to the rock failures 
which occurred, since, as the Gov- 
ernment’s expert witness Dr. Hilf 


observed with respect to such terms, : | 
“all are referring to the phenom- ) 


enon of failure where the strength — 


of the rock 3 is less than the Stress ¢ on es | 


the rock” (n.296, supra). 
With respect to the question ‘of 


tunnels was homogeneous and iso- 
tropic, there appears to be somewhat 


‘similar inconsistencics. Neither of 


these terms is used by Dr. Heuer in 


the report submitted on his initial 
visit to Tunnel No, 3. The language. 
of the report: appears to rule out any 


possibility that the rock could be 


- characterized as either isotropic or 


homogeneous (n.237, supra). These — 
terms are not used in Dr. Heuer’s 


report of September 1971 (n.15, su- 
pra), but in his report of. Decor’ oe 


ber 1971, the term “homogeneous”. — 
is used to describe ground said to 
approximate that in which Tunnel. 


Nos. 3 and 8A are to be driven (n. 


36, supra). The description of the 
ground given in a paper co-authored 
by Dr. Heuer and Mr. Sperry (AX | 
4) which was prepared early in. 


1972, appears to completely negate 


the view that the ground through 
which Tunnel No. 3 had been driven 
up to that time could be character- 
ized as either. Beene or ae. 
tropic (n.142, supra). 

At the hearing Dr. Heuer testified 
that because of the relatively flat 


. dip of the structure of the beds, any 
time you had a section that was rela- 


tively homogeneous and isotropic 


that would continue for a long dis- 
tance in the tunnel with no inter- 
bedding of any other material and 
that an example of homogeneous 


and. isotropic materials in the tunnel 


would be sections consisting of pure 
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sandstone (text preceding n.260, 
supra), Appellant’s witness Ma- 
_ thews stated flatly that the falling 

rock he had testified about did not 
involve homogeneous and isotropic 
materials (text following - 1.270, 
supra). 

The Government’s expert witness 


Dr. Hilf questioned whether the 


rock involved in Tunnel No. 3 could 
be isotropic with regard to strength 


because of the very nature of the 


wt deposition. (n.279, supra, and ac- 

—companying text). Although Dr. 
Milf also acknowledged that an in- 
tact sandstone and an intact shale 
could be possibly near homogeneous, 
_ there is no testimony by Dr. Heuer 
where he explicitly states that he 
considers the shale encountered in 


Tunnel No. 3 to have been homoge- P 


neous and there is no evidence in the 
record indicating that any signifi- 


cant amount of the portions of the 


tunnels designated as the claim 


reaches were composed of pure | 


sandstone. 

On. this record the Board_con- 
cludes that there is insufficient evi- 
dence in the record to support a 
finding that any significant portion 
of the claim reaches of the tunnels 
were composed of material which 
could be properly characterized as 
either isotropic or Homogeregus 1 in 
- Nature. 

In the Sperry/ Heuer report (AX 
4) the authors state that most of the 


mole down time could have been ex- 


pected from a prototype piece of 
equipment operating in such un- 
expectedly adverse conditions. Inan 
earlier ae of the report, however, 
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the authors had stated. Pon] ost of 
the mole downtime could be ex- 
pected of a prototype piece of equip- 
ment” (n.100, supra). As it appears 
that the earlier draft of the Sperry/— 
Heuer report (GX YYY, Iii-2) 
was prepared prior to the time Dr. 


- Heuer was thinking of a claim pres- 
entation (n.248, supra), the Board 


accepts the earlier version of the re- 
port as.a more accurate appraisal of 
the principal cause of mole down 
fa: or a 
While not involving any incon- 
sistency in the positions taken by 
Dr. Heuer during the course of or 
following contract performance, we 
shall also undertake to examine (i) 


the question of the weight to be ac- 


corded to the large drawings which - 
accompanied the May 1978 report 
(AF 77A), and as to which Dr. 
Heuer testified; (ii) the extent to 
which the water encountered in 
Tunnel No. 3 can properly be said 
to have been greater than should | 
have been anticipated ; and (iii) the 
extent to which, if any, failures of 
the rock in the fannels can be con- 
sidered to have been failures to bed- 


- ding planes. — 


Testimony given the erect to 
the large drawings pertaining to the 


tunnels which accompanied the May 


1973 report (AF 77A), consisted of 


that given by Mr. Sperry involving 
rock failures during excavation of 


Tunnel No. 3 (below the profile) 

and that given by Dr. Heuer con-_ 
cerning progressive failures after 
excavation in Tunnel Nos. 3 and 3A. 
(above the profile). The line of de- 
marcation between the testimony 


given by Mr. Sperry and that given _ 
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ag by De Heuer was related to the fact 
that Mr. Sperry had left the job be- 


_ fore the events reflected in what is 
_ . shown on the drawings above the 


- profile had occurred. 
It was Mr. Sperry’s testimony 
that what was shown below the pro- 
file on the drawings pertaining to 
- Tunnel No. 3 (Drawing Nos. R20938 
and R 2094) was a kind of summary 
of the excavation progress and the 
. conditions encountered during ex- 
cavation. The value to be attached to 


or this portion of the drawings is ques- 


- tionable on two principal grounds. 
First, if what is shown is, in fact, a 
. summary, a question arises as to the 
_ failure to introduce into evidence 

or at least make a proffer of the rec- 
ords on which the summary is based. 
Secondly, and more importantly, 
the approach followed on the draw- 
ings of simply dividing rock fail- 
ures into four categories (major dis- 
| tress, continuous fallout, intermit- 
tent or moderate fallout, and little 
to no fallout) is of little assistance 
to fact-finding where it is undis- 
puted that rock failures ‘encoun- 


tered in the tunnels included not 


only those attributed to the claimed 
differing site conditions but to those 
of a surficial nature as well which 
the contractor should have antici- 
pated and provided for in its bid. 
_ Somewhat similar considerations 
apply to the rock failures and fall- 
out shown above the profile for 
| Tunnel Nos. 3 and 3A as to which 
_ Dr. Heuer testified. While Dr. 
‘Heuer testified that the bar chart 


a shown on the drawings (Drawing 
Nos. R2093, R2094, and R2095) was 
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based on notes bis by im during r 


a visit to the tunnels on Feb. 2 or — | 
8, 1973, the notes on. which the bar 


chart were based were neither of- _ 
fered nor proffered in evidence. We 
note, moreover, that although the _ 
data shown on the drawings with 


respect to high invert requiring re- 


moval of tights was said to have 


been furnished to Dr. Heuer by the 
contractor (n.249, supra), the data 


on which this portion. of the draw-. 
ings was based is not in evidence. 


In the course of the hearing ap-— 
pellant’s counsel noted that the alb- 
sence of work papers to support a 
document offered in evidence goes 
to its weight rather than to its ad- 
missibility (n.365, supra). We are 
of the same view. In assessing the 


weight to be given to these draw- __ 


ings, the Board has taken into ac- 
count the fact that while the testi- 
mony given with respect to them by 

Mr. Sperry was of a minimal na- 
ture and only somewhat more ex- 


tensive by Dr. Heuer, there are 


many things shown in the drawing — 
(particularly the details shown 
above the profile) which are cor-. 
roborated by other testimony and a 
number of. exhibits (especially the 


photographs) in evidence. In these _ 


circumstances: we consider the > 


drawings to be of some probative _ 
value and they will be taken into _ 


account in reaching our decision. | 
' Dr. Heuer testified that the water _ 
problems encountered at Navajo 
were more severe than he had seen 
elsewhere ‘in tunnels. Appellant’s © 
witness Mathews testified, however, 
that the water conditions he had 
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seer in Tunnel No. 3 were simi- 


2 lar to those he -had seen earlier in | 
Azotea tunnel and that he had ob- 
served very little water in Azotea 


tunnel .(n.272, supra, and accom- 


‘panying text). Appellant’s witness. 
Sperry testified that he had antici- 


pated that some water and moisture 
would be encountered in the tunnels 
and that the bid estimate had in- 
cluded some delay time for the fall- 


out anticipated from water (text 


~ accompanying n.167, supra). On 


_ this evidence the Board finds that 

the water problems encountered in 
- the tunnels were not usually severe 
and that they had been anticipated 
and provided for in the bid esti- 


Tate. - 


Testifying with respect: to. cna 


causes of the rock failures he had 


_ described, Dr. Heuer stated that the - 


failures were not due to- fallout 


along joints and bedding planes, al- 


_ though he acknowledged that there 


were places in the tunnels where - 


fractures forming in intact rock 
would propagate back into virgin 


rock around the tunnel until they 


intersected a nearly horizontal bed- 
ding plane terminating there. Pho- 
tographs 1 and 2 of AX 5 and Fig- 
ure 2.14, pages 2~28 of AX 38 were 
said to illustrate this type of situa- 
tion (text accompanying nn.251 & 
252, supra). Appellant’s witness 
Green testified, however, that some 
_ of the arch failures that he had seen 

in the tunnels involved failures in 
bedding planes (text ee 
n.196, supra).. 


We do not consider that. the ap- . 


parent difference between the testi- 


‘mony of Dr. Heuer and that of Mr. — 


Green in this area is difficult to re- 
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Seale ‘The indies had ean in Ton- : | 
nel Nos. 3 and 3A some five or: ‘six _ 
times as often as Dr. Heuer (nn. 196 


& 2438, supra) and thus had had — 


many more opportunities to observe 


various types of rock failures. We 
note, moreover, that bedding planes - 
in a machine bored tunnel are in- 
distinct and often difficult to discern 
(n.181, supra). : . 
We also note here Mr. Green’s 
testimony with respect to the remin- 
ing of the arch essentially through- 
out the reach where Order for. 


Changes No. 1 applies. In addi- _ 
tion, we note his testimony in which - 
he was unable to recall how much — 
additional concrete had been placed 
In Tunnel No. 3 (nn. 202 & 208, 
supra, and accompanying text). 


An important exhibit. offered by 
the appellant on rebuttal was the ~ 


geology drawings (mappings) of 


the tunnels made by the project ge- — 
ologist ( AX 87). While the parties 
are apart. on the question of what 
these drawings show with respect to _ 


the amount of rock failure. attribu- a 


table to overstressing or stress re- 
lief, the Government has con- 


ceded that 900 feet of Tunnel No. 3 


involved fresh fractures. and the 
drawings themselves show that 1m- 


- mediate fallout and fresh fractures 


occurred in another 450-foot stretch | 
of Tunnel No. 3 not involved in the 
Government’s concession (nn.155— 
59, supra, and accompanying text). 

Defenses Offered by Government 

Respecting Conditions Encoun- 
 teredin Tunnel No.3 

In the decision from which the 
instant appeal was taken, the con- — 
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4 | tracting officer says that: the Gov- 3 
ernment had been unable to verify 
‘Sperry’ s report of failures 


Mr. 
., through intact rock or the report of 


— other contractor personnel concern-_ 


ing rock failures. Appellant’s 
counsel offers the following com- 
ment ae [T]he Findings of Face ae 
dated December 31, 1974 which is a 
year and one-half after Mr. Cooper 


completed his drawings (Exhibit | 


87) which showed extensive frac- 
— turing of the type reported by Ap- 
pellant” (n.157, supra). 

The inability of the dontracting 
officer to verify reports by Mr. 


ae Sperry and other contractor person- ~ 


nel of rock failures as described by 
_ them cannot be reconciled with the 
record before us. The record shows 
7 that at. the time boring of Tunnel 

No. 3 commenced (May 18, 1971), 


the project geologist reported fall- 
_ out in the arch; that within 3 weeks 
_ of that date, he was reporting fall- 


out of from .5 feet to 2.0 feet deep 


and from 1 foot to 4 feet wide occur- 


- ying in the arch immediately after 
- passage of the cutterhead of: the 
mole. (AX 87(6)); that prior to 
- mid-November of 1971 a Bureau of 


Mines geologist was saying that roof » 
_ support in Tunnel No. 3 would have 
to be effective within minutes after 


the tunnel roof. was exposed | (a 24, 
supra) ; and that in the geology pro- 


gress report forwarded to the Di- 
__ rector, Design and | Construction 


under date of Jan. 26, 1972 (AX 
69), the project construction engi- 
neer refers to fallout in Tunnel No. 


8 occurring immediately after ex-. 


er cavation removed the underlying 


rock support a 311, supra, and ac- 


: eompanying text). One of these re- 
ports (AX 69) was made directly 

to the contracting officer. All of 
them were presumably forwarded. 

— to him i in the normal course of keep- 


ing him advised as to the progress 
on the project. & < | 

The Government made compara- | 
tively little effort to controvert the — 
appellant’s evidence with respect to 
the conditions encountered in Tun- 
nel No. 3. The extensive testimony 


given by Dr. Heuer pertaining to 


the numerous photographs taken of 


that tunnel was not refuted by any | 
Government witness; nor was Dr. — 


Heuer cross- -exainined with respect, 7 
to any of the photographs to which ~ 
he testified: The Government only 
offered four photographs in evi- . 


dence pertaining to Tunnel No. 3 


(GX YY; GX FFF; GX GGG; 
and GX HHH). 


The Government’s abort sainos:  o 


Dr. Hilf said he had no reason. to ~ 
doubt Dr. Heuer’s testimony that ; 


shear fractures had occurred since .__ 
he was not there (z¢., not in Tunnel 


Nos. 3 or 8A during ‘construction). 7 


| While the Government purports to — 


place some reliance upon the testi- 


mony offered by Mr. Tackett and 

“Mr. Logan, such reliance is con- 
~ sidered to ie misplaced. As appel- 
-lant’s counsel has noted, Mr. Tac- 


kett, gave no testimony as to the 


. conditions encountered in Tunnel - 
Nos. 3 and 3A since he was never in 


either tunnel during construction. 


Mr. Logan was in Tunnel No. 3_ - 
during construction, but the testi- — 


mony he gave was of marginal 
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Mr. Logan. unequivocally stated 
that the conditions encountered in 


Tunnel No. 3 were not materially 


— different than had. been indicated 


‘in the contract, at appears that. this 


| appraisal may have been based 
upon the interpretation the Gov- 
ernment had placed upon the Gov- 
ernment testing provision of Para- 
graph 50, an interpretation which 


the Board has rejected. Even if this — 


were not the case, we would give 
little weight to Mr. Logan’s testi- 


mony for the reasons previously | 
_. discussed (a. é., his indifference to 


what evidence had. been compiled 
by the project geologic personnel to 


support a nonfactual “finding” he 
had made that the conditions en-— 
countered did not differ from those 
indicated in the contract; and his 


demonstrably faulty reoollaction: as 


to what conditions had existed in | 


Tunnel No. 3 on. the occasion of his 


second visit to the tunnel on. Mar. 


23 and 24,1972). | 
As has been previously ae the 


 Government’s defense against the 


differing site conditions claim has 
been largely devoted to showing (i) 


that the specifications and drawings — 
indicated that the appellant would 


encounter the conditions claimed to 
represent the differing site condi- 


tions and (ii) that a catego two - 
(i) 8 ry - excavation occurred. 


_ 2, Inward movement of the perim- , 
eter of the tunnel attributable to 


differing site condition had not been 
encountered. In addition, the Gov- 
ernment made a serious effort to 


show that many of the contractor’s. 


difficulties stemmed from choices 


_ that it had made (e. g., use of a pro- 


totype mole with a 20-foot 6-inch 
diameter bore and a fixed cutter- 
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eat: or involved aie within 


its control (¢.g., failure to keep the 


tmnole on’ line and grade; gripper 


caused failures). Except for the 


category two differing site condi- — 


tions claim, we have treated these 
matters previously, noting that — 
some of them will be considered in 
detail when we reach the portion of 
this opinion concerned with quan-. 
tum. 


Findings | | - 

Based upon the above ees 
and, upon the record made in these 
proceedings, the Board makes the 
following summary findings with ~ 


- respect to the nature of the rock 


failures and. fallout encountered. by 
the contractor in Tunnel No. 3 in 


the course of excavation and in con- 


nection with the placement of con- — 
crete in the arch and in the invert — 
of the tunnel : | 

1. Failures of rock due to over-_ 
stressing - (shear type ~ failures 
around the periphery of the tunnel 


due to overstress) occurred in the 


arch, in the walls and in the invert 


- of various portions of the tunnel, 
~ with such failures sometimes occur-— 


ring virtually immediately upon 
excavation (typically in the arch) 
but at other times involving pro- 


gressive failures which took place 


days, weeks, and even months after 


overstressing resulted in the lower- 
ing of the arch i in the area of the 
tunnel where invert concrete had 
been removed and. replaced pursu- 
ant to Order for Changes No. 1 (n.- 
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67, supra), and in a | significant 


amount: of the invert moving into 


_ the excavated portion of the tun- 
_ nel, necessitating subsequent remin- 
ing of the arch and of the invert to 


provide the required thickness of 


_ the final concrete lining. 


-. 8. Rock failures and fallouts due 
to overstressing occurred in intact 
rock in shale overlain by water bear- 
ing sandstone and also im massive 
dry materials. 


4, The magnitude of the fallen’ 
in the vicinity of DH 116 was due © 


to the rock being overstressed 


| (shear type failures) causing frac- 


tures and cracks to form in the ma- 
terial adjacent to the tunnel perim- 
_ eter upon excavation which allowed 


— the water to penetrate deeply into 
the mass of shale and siltstone with — 
the resultant, deterioration, disinte- 2 
. eration and massive. fallout: | 
5B One of the distinctive features. 
about a shear fracture is the curved _ 


failure surfaces, while another is the 
_ very fresh appearance of the frac- 


tures (a fresh fracture through vir- 


gin intact rock). 


6. Support problems caused. by 
overstressing of the rock in the tun- - 
nel could be expected where the 
-. to encounter including (a) -rock 
failures due solely to water, (b) 


| depth. of the cover (expressed in 
feet) approaches one-half of the 

_uuconfined strength of the. ground 
— expresced i in psi). 


7. Rock failures about the periph- 7 


ery of: the. tunnel due to “over- 
7 stressing were not of a surficial na- 
_ ture but rather involved deep seated 
failures as. evidenced: by cracking, 


-slabbing, loosening, and fallout of | 


the rock in patterns recognizable as 

shear type failures. | 
8. The rock failures and fallout 

attributable to overstressing (shear 


type failures) could not have been _ 


prevented from occurring by utiliz- 
ing the remedial measures specified 
in Paragraph 50 of the Specifica- 


tions (2-9e5 applying a surficial pro- - 
tective coating such as” nonstruc- = 


tural shotcrete) or by resorting to 
the support measures authorized : 
elsewhere in the contract including — 


the use of full circular steel ribs. 


9, Resort to full circular steel ribs 
as support for those portions of 
Tunnel No. 3 in which rock failures 


and fallout due to overstressing had 


occurred: would have been econom- 
ically prohibitive for those bidders 
(one of whom was the contractor) 
who had submitted bids predicated | 
upon the use of rockbolts and, if | 
used, would have resulted in a 
poorer quality of rock mass about 
the tunnel than was achieved by 
the pretensioned | rockbolt as 


used by the contractor. . 


10. Some of the rock fuiliives aa | 


fallonts that occurred ‘in Tunnel No. 


3 were caused by conditions which — 
the contractor should have expected 


fallout to bedding planes, (ce) sink- 


ing of boring machine in zones of — 
soft and wet shale, and (d). failures 7: 


due. to. action of the grippers. | 
[4] ‘Having found above that in 


various portions of Tunnel No. 3. 


the contractor encountered rock 
failures and fallout due to: over- 
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‘stressing (shear type failures) 
which were not of a surficial nature 
and having previously found the 
contract to have indicated that the 
deterioration and disintegration en- 


' countered in the tunnels would be- 


primarily of a surficial nature, the 
Board now finds and. determines 
that in driving Tunnel No. 8 the 


contractor. encountered conditions 
materially different from. those in- 


dicated 1 in the contract. 


b. Conditions encountered. mn Tun- 
nel No. 8A 7° 


- While the costs pertaining to 


Tunnel Nos. 3:and 3A have been 


_ combined in the claim submitted 
(AX 10; AF 77; AX 84; and cor- : 


rected AX 84), the proof submitted 


by the appellant as to the conditions | 
encountered in the two tunnels has - 
been almost. entirely restricted to. 

the.. conditions: which pues in 


_ Tunnel No. 3. 


Of apipellarit’s witnesses only Dr. 


Heuer and Mr. Green were in Tun- 
nel No, 3A during construction. Ex- 
cept for the May 1978 report (AF 


77A), all. of the reports authored 
or co-authored by Dr. Heuer (AX 
4; AX 5; AX 20; and AF 36) were 
completed prior i the time excava- — 
tion in Tunnel No. 3A commenced. 


All 22 of the photographs included 
in AF T7A relate. to conditions in 


Tunnel No. 3. N one of the numerous. 


photograph. introduced by the ap- 


* pellant at the hearing were identi- 


_ fied as pertaining to Tunnel No. 3A. 
‘The geology drawings for Tunnel 
No. 3 included in AX 87 provide 
— some corroboration. for appellant’s 
claims with respect. to the conditions 
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encountered in that tunnel. The ge- | | 
ology drawings for Tunnel No.3A 


(AX 87(7) and AX 87 (8)), how- 


ever, provide no corroboration for — 


appellant’s claim of rock failures 
and fallout due to overstressing hav- 


ing occurred in that tunnel. While. 


the drawings do refer in the remarks 


column to 11 cases of fallout (10 — 
from the toof and one from the side- 


wall), the project geologist does not 
note any instances of fallout from 
the roof having occurred immedi- 
ately upon removal of the underly- 
ing support for the rock; nor does 


he note any instances of freshly 
_ fractured rock having been observed 


(n. 160, supra). 


The rraic. to Tunnel No. 3A. 
in the May 1978 report are of a per- 


functory or conclusory nature. (AF 
TTA, pp. 26, 32, 38, 44-45, 52, 54-55, 


58-59). The three large drawings 


which accompanied the report 


(Drawings Nos. R2093, R2094, and 


R2095) have bar charts above the 
profile which are labeled “Progres- 


_ Sive Failure After Excavation.” Dr, 
Heuer testified that the bar charts 
are based on notes he made when he 
‘visited the tunnels on Feb. 2 or 3, 
1978. None of the numerous: photo- 
graphs taken on Feb. 6 or 7, 1973, to — 


illustrate conditions obtained’ in | 


early. February of 1973 pertain. to 


Tunnel No. 8A; nor is there any 
other evidence in the record to sup- 


: port the categories of rock failures 


shown on the bar chart for Tunnel 


No. 8A. (Drawing No. R2095), 
There are other factors limiting 
the probative value of Drawing NGe 


R2095. Noted by the Board is the 
absence of any testimony. mom ; 
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davai Dr. Heuer or Mr. Sperry as 
‘to what is shown below the profile 
on Drawing No. R2095. As.to what. 


- is shown above the profile for 


. “Aveas of High Invert Requiring 
Removal of Tights Before Invert 


Concrete Placement,” we note that 


the appellant has made no claim for 
additional costs related to placement | 


of concrete in the invert of Tunnel 
No. 8A apparently in recognition of 


7 the fact that all of that Hume was 


of moled high (n. 183, supra). 


An estimated aes fall of from 40 


to 50 cubic yards occurred in Tunnel 
No. 3A on June 4, 1973, within the 


reinforced section of the tunnel near 
the outlet portal (n.101, supra). No. 
testimony was elicited from appel-- 


lant’s witnesses with respect to such 
fallout, however, even though. Mr. 


Green was still on the project at the 
time of the fallout and continued on. 

the project until the. tunnels were — | 
Mr. Green at Tr. 353-65 is of no — 
assistance to appellant in this re- 
tion of the outlet portal militates _ 


| completed. The fact that the fallout 
occurred within the reinforced sec- 


against attributing the fallout to 
overstressing (shear type failure) 
around the periphery of the tunnel, 
since the cover in that area (AF 1; 
| Drawing No. 809-D-3823) is ies 
than 100 feet and Table I of GX U 
shows the lowest strength of rock in 


Tunnel No. 3A to be 300 psi. See - 


statement in report forwarded by 
the -project manager’s letter dated 
Dec. 27, 1971, in which it is stated 
_ that support problems may be ex- 


pected when the depth of cover (ex- 


pressed in feet) approaches one-half 


the unconfined strength of the 
ground (expressed in psi) (AF 36, 


III-6). Seé tie the iagimnony of a 
Mr. Mathews in which = states that 


“‘geodynamic pressure” (overstress- = 
ing) is not present at shallow depth 
and that rock which is loosened be- 
cause of defects in the rock is inde-— 


pendent of the depth of cover 
(n.273, supra). | 
“According. to. thé sipallant the 


-overstress rock failures caused delay 
to and increased the cost of per- 


forming the three basic tunnel con-— 
struction operations. (excavation, 
invert concrete, and arch concrete). 


The delays to and factors j increasing 
the cost of invert concrete are said 


to be described at Tr. 347-48, with 
those relating to arch concrete being 


described at Tr. 353-65 (AOB 54). 


The appellant is not making a claim 
related to invert concrete in Tunnel 


No. 3A but is making a claim related 


to placement of concrete in the arch 
of Tunnel No. 3A. The testimony of 


gard, however, since all of the spe- 
cifics of that testimony. ‘including © 
the exhibits covered thereby pertain 
to the difficulties relating to the 


placement of concrete 1n. arch of 
Tunnel No. 3 (¢.g., see n. 201, supra, ; 


and accompanying text). | 
[5] Applying the criteria the — 


appellant has advanced for recog- | 


nizing rock failures and fallout. 
due to overstressing (shear type 


failures) about the periphery of a 

tunnel. (typically the immediate © 
fallout in the arch; the curved 
failure surfaces: the new fractures _ 
and a minimum depth of cover), 
the Board is unable to find that. in 
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driving Tunnel No. 3A the appel- 


lant encountered rock failures and 
fallout attributable to such a cause. 


as Having previously found the con- 


tract to have. indicated that the 
deterioration and disintegration to 
_ be encountered in driving Tunnel 
Nos. 8 and 3A would be primarily 
surficial in nature, susceptible to 
being remedied by the application 
of surficial measures and there 
having been no showing that in 
driving Tunnel No. 3A the appel- 
lant encountered rock failures and 
fallout due to overstressing (shear 
_ type failures) around the periph- 

ery of the tunnel—necessitating 
support of a nonsurficial nature— 
the Board now finds and determines 
that the appellant has failed to 
establish a first category differing 
site conditions claim with respect 
_ to that portion of its claim pertain- 
ing to Tunnel No. 3A. 

[6] As the appellant has also 
submitted a second category differ- 
ing site conditions claim with 
respect to Tunnel No. 3A, we now 


_ . turn to consideration of that ques- 


tion. According to the appellant the 
conditions in. Tunnel Nos. 3 and 
3A were unknown in bored tunnel- 
ing work for the following rea- 
sons: (i) Dr. Heuer had done an 
extensive literature survey which 
had failed to disclose any descrip- 
tion or documentation of shear 
failure modes due to overstressing 
in intact rock in any kind of tun- 
el; (ii) the four lowest bidders 
on the job had all bid. prices for 
excavation and support which 
could not have covered the cost of 
installing a support system such as 
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steel ribs, shoterete, or the Bernold 


system; (iii) although Dr. Hever | 
could have predicted theoretically 
that overstressing and fractures 


would occur, he could not have — 


predicted, even theoretically, how — 
fast they would occur; and (iv) if 
Mr. Mathews had we estimating 
the job for the contractor in 1970, 
he would not have expected the 
development of geodynamic_ pres- 


sure (overstress) (ARB 6,7). — 


A showing that the appellant en- _ 
countered rock failures and fallouts 
due to overstressing (shear type — 
failures) around the periphery of 
the tunnel is necessary for the proof 
of its second category differing site 


‘conditions claim. Since the appel- 


lant has failed to make such a 
showing with respect to the rock 
failures and fallout encountered in 
Tunnel No. 3A, the Board finds and 


determines that the appellant has | | 


failed to establish a second cate- 
gory differing site conditions claim 
with respect to the portion of its 
claim, pertaining to that tunnel. 
Part ITT —Quantum | 


A. Discussion | | 
. Still to be: determined is the 
amount of the equitable adjustment 
to which the appellant. is entitled 
under the “Differing. Site Condi-_ 
tions” clause (General Provision 
No. 4) of the contract by reason of 
our finding that the conditions it 
encountered in Tunnel No. 3 dif- 
fered materially from those indi- 
cated in the contract. As the Court — 
of Claims has said, the starting 
point for the calculation of the 
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amount Ae an equitable adjustment 
is a computation of the contractor’s | 
cost of performing the extra work’ 
resulting from a changed condition. . 

Boyajian v. United States, 191 Ct. 
Cl. 233, 248 (1970). The Court of 


Claims has. also held. that the 


amount of the equitable adjustment 
to which the contractor is entitled 
as a result of a changed condition — 
is “the difference between what it 
cost it to do the work and what it . 


were moled with the same equipment and. 


, would have cost it if the unforeseen 
conditions had not. been encoun- 
tered” and that “[t]he amount of 
an equitable adjustment for a 
_ changed condition is thus not based 
upon the contractor’s original esti- 
mate.” 


133, 142 (1972). | 
The first question we have to ode 


| front is whether the resort by the 
appellant to what it. has deseribed | 
‘claim © 


as “reference reaches” and ‘ 
reaches” for proof of. the amount of 


the equitable adjustment to which | 
it is entitled is reasonable in the | 


circumstances present, here. 


‘The claim for in situ rock failures” 


in Tunnel Nos. 3 and 3A. was pre- 
sented on the basis of using “claim 
reaches” and “reference reaches” to 
calculate the amount of the equi- 
table adjustment sought (AF 77) .394 


394 The. “claim reach’/“reference reach” ap- 
proach for determining the amount of a claim 
was first used in connection with the DH 116 
claim 
text). It is noteworthy that a portion of Tun- 
nel No. 3 identified as the reference reach for 
the DH 116 claim on Apr. 22, 1972 (AF 50), 
became part of the claim reach for excavation 


in May of 1973 (AF 77, “In Situ Rock Stress 


Cost mvaluation.: p. 1). 


— 805, 308-309), 
what it would have cost in the claim 


Roscoe-Ajax Construction 
Oo. v. United States, 198 Ct. Cl. 


(nn.50&51, supra, and accompanying — 


Tn justification. foe so proceeding; : 


appellant’s counsel states: 


The claim reaches are those sections . 
of Tunnels. No. 3 and No. 3A. in which 
differing site conditions ° or: the effects. 
thereof were encountered. The reference — 


reaches are those ‘sections in which the 


conditions encountered didnot differ — 
materially from those indicated in the . 
contract or normally phere in work of 
this character. 
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Because of the fact that these Tunnels 


crews. throughout their entire length (Tr. 
it is possible to determine 


reaches if’ the unforeseen conditions: had 
not been encountered. What it cost to do- 
each foot of work in the reference and 
claim reaches is known. In the ‘claim 
reach in Tunnel No. 3, had differing site - 
conditions not been encountered, the cost 
per foot would have been the same as it — 


- actually was in the rererence reach. 


/(AOB 54-55). 


- ‘Exhibit 84 contains a summary of the 
costs incurred by Appellant in the refer- 
ence and claim reaches which are identi- 


fied by stations and dates on the first © 
‘three pages of “Navajo 3 and 3A Prog- | 


ress Tabulation” which is in the front of 
Exhibit 10. From the actual cost of each 


claim. reach. is subtracted what it would 
have: cost if the unforeseen conditions 
had not been encountered, i.e.; the per — 
foot reference reach cost multiplied by 


the number of feet in the claim reach. 
The difference, plus profit,.is the equi- 


_ table adjustment to: “which. Appellant: is 


entitled. 
(AOB 56): 


We submit that the actual cost per teat 
in. the reference reaches taken from Ap- 
pellant’s books of account are in evidence .. 


and that by simply applying those. costs _ 


to the footages in the claim reaches, the 


~ amount of the equitable adjustment to 
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_ - which: Appellant i is entitled i is readily de- 


termined. 


(ARB 24-95). 


‘showing who selected the reference 


and the claim reaches used in the _ 
computations, the bases for select- 

ing them, and the linear feet of each 
tion (Tr. 1311-15). 


type of reach involved in the selec- 


tion for the three basic operations: 
- into which driving the tunnels has 


been divided, 2.e., tunnel excavation, 


place invert gancrets and place arch — 
concrete. Addressing this aspect of | 
. the claim, appellant’s counsel states: 

“Mr, Green did not determins the | 


reference and claim reaches (Tr. 
272); Mr. Sperry - did o A811, 
1837 )” (ARB 24). 


| Upon. aia. of the cited. 


; ; transcript. references, however, we 
_ find that while Mr. Sperry testified 


- that he selected the reference reach — 


for excavation. (n.194, Rese and 
accompanying text), he did not 


testify that he had selected the claim 
reach for excavation. In regard to. 
Tunnel No. 3A, we note that exca-_ 


vation: in the claim reach of that 


tunnel did not begin. until Sept. 1, 
1972 (AX 10, “Navajo 3 and 3A. 
_ Progress Tabulation”), and that 
Mr. Sperry left the project in late 


. August of 1972. 


Mr. Sperry also. testified re re- : 


spect 1 to what is shown on a schedule 
captioned “Navajo Tunnels No. 3 
-& 8A Production Comparisons” 


dated Apr. 12, 1973 (AX 91).. The © 


i schedule was described by Mr. 
| Sperry. as a sort of summary of 


— work that. he had done while at 
_ A. A. Mathews, Inc., in 1973, in con- 
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 eneaerin with report No. 1856 (the 
May 1973 report (AF Ts The — 
comparisons made in AX 91 only — 
The above. summary presupposes | 
_ that there i is evidence in the record | 


pertain to excavation, however, and 


the only reference and claim reaches. 


given therein are for that operation. 
Here again, Mr. Sperry’ s testimony 
only refers to the selection by him | 
of the reference reach’ ZOE excava- — 


There is nothing in ie record to 
indicate that Mr. Sperry did any 


work related to the establishment of. 


reference’ reaches or’¢claim reaches - 


after the submission to the Bureau - 
of report No. 1856 (AF 77) in May 


of 1978. Some 6 months after the 


submission of the May 1973 report, rs < | 


contractor personnel were still de- 


| liberating upon the basis to be used 
_in establishing reference and claim | 


reaches for all three of the basic op- 
erations involved ‘in driving the 
tunnels (n.135, supra). In a mem- 
orandum written from. one com- 


pany official to another ‘in the San : 
Mateo office under date of Dec. 26, 
“Navajo ‘Irrigation er 
Project Claims,” the author states _ 
that “[a] reference reach will be 
chosen for each of the contract — 
bid items of tunnel excavation, arch 
concrete tunnel lining, and invert — 


concrete. tunnel lining” and that 
“Tt]he entire tunnel length, except 


for a start-up period, will represent 
ae claim reaches” (GX L, pp. 1 c2)s.. 


Neither Mr. Sperry nor any other 
of appellant’s witnesses testified to 
‘selected the — 
reaches and the claim reaches upon 
which the amounts claimed for in- 


vert concrete and arch concrete in 


Tunnel Nos. 3 and 3A are based. — 


reference — 
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While thé oe feet ere in the | 

~ reference and claim reaches for in- 
vert concrete. and arch concrete are 


‘shown in AX 10 (“N avajo 8 and 3A 
‘Progress Tabulation”), no -witness 
- for the appellant testified that he 


had determined that specific reaches | 

| reference. 
- teaches and other specific reaches — 

~ were claim. reaches for the two oP 7 
_ erations involved. _ 

A “Navajo 3 & 3A Progress Tab- 


of | the tunnels were . 


: ulation,” did accompany the May 


- 1973 claim submission (AF ee 
~ Commenting upon what is shown 


therein with respect to arch con- 


_ erete, the “In Situ Rock Stress Cost 
Evaluation” (AF 77) states at page 
— 4:“Tines 12 through 19 of the Prog- 
- ress Tabulation show actual and 
projected. details of this operation. 
These figures will be revised upon 


comp] etion of arch concreting.” | 


Mr. Green testified that the “Nav- | 


ajo 3 and 8A. Progress Tabulation” 


_ Included in the front of AX 10 was 
part of the claim submitted to the 
Bureau in February of 1974. As the 
progress tabulation was not in- | 


cluded as an enclosure to the claim 
letter of Feb. 6, 1974 (AF 112), the 
- document was presumably fur- 
—mished to the Government in the 


negotiation conference of Feb. 7, 
1974. (AF 114). Mr. Green noted 
that the tabulation shows the rate. 
- of advance in the reference reaches 
for each of the three: basic opera~_ 
‘tions involved in constructing the 
Upon cross-examination 


- tunnels. 
he stated that various personnel 


had had input in determining the 
m stretches of the tunnels considered. 
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“reference aches: and = “claim 


| reaches” but that the determination oe 


of these reaches did not involve: a 
decision that he had personally | 
made (nn. 206-11, supra), and aCe i 
companying text). me me 
The appellant having» failed to. 


offer any evidence to show who se- 
lected the claim reach involved in 
the computation of the amount. 

claimed for excavation in the claim | 
submitted and having failed to of- 


fer any evidence to show who had - 
selected either ‘the reference or the 


claim reaches involved in the com- 
putation of the amounts claimed 
for “Place Invert Concrete” and : 
“Place Arch Concrete”? (AX 10; | 
‘corrected AX 84), the Board finds ; 
and -determines that no adequate | 
basis. exists for accepting the ref- 
erence reach/claim reach approach 


in determining the equitable adjust- 


ment to which the appellant is en- 


titled by reason of the differing site 


conditions found to have been en-— 


countered in Tunnel No. 3. Before 
undertaking to~ ‘determine what 


other basis for an equitable adjust- 7 
‘ment may be proper in the circum-. — 


stances of this case, it would appear — 
to be advisable to separately con- 


| sider the claims for the three basic _ = 


operations involved in constructing 


the tunnels, namely, “Tunnel Ex- — 


cavation,” “Place Invert Concrete,” 
and “Place Arch Concrete,” as well 


as. the. quantum defenses the Gov- 


ernment has raised with respect to 
the claims asserted. | 
ie Tunnel EFecavation 

This is by far the most ‘mperane 
ia from a dollar standpoint, as 
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‘canbe seen comparing the $1,297 305 
of direct costs claimed for this item, 
with the direct costs claimed for 


“Place Invert Concrete” and “Place 
Arch Concrete” of $160, 715 and 


$661,185 respectively (corrected AX 


84; n.1, supra). Most of the testi- 


mony at the hearing related to the | 
This is not | 
Heuer and 
Messrs. Sperry, Mathews, and Green 
all testified as percipient witnesses 
with respect to the claim for excava- 


claim for excavation. 
surprising since Dr. 


tion, while only Dr. Heuer and Mr. 


Green gave testimony concerning 


the “Place Invert Concrete” and the 
—6 Place Arch Concrete” 


cover time periods when only tunnel 


excavation | had been undertaken.. 


Most of the quantum defenses the 
Government has raised only relate 
directly to the claim for tunnel 
excavation. 

Where, as here, the contractor has 
failed to segregate costs, the prob- 
lem is to determine the extent to 


which the additional costs claimed 
to have resulted. from the differing 
site conditions can be properly at-. 
tributed to that cause and not to. 
other causes. Preliminary to finding 
that, the contractor had encountered 


a differing site condition in Tunnel 


No. 3, the Board found that the rock. 
failures and fallout the contractor 
experienced were due to overstress- - 
‘ing (shear type failures) which 
failures manifested themselves in 
the arch, the sidewalls, and the in- - 
vert of the tunnel. Clearly the costs _ 


related to overcoming the differing 
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| : claims. . 
Many of appellant’s important ex-. 
hibits (AX 4; AX 5; and AX 20) . 


’ [8 Lp. 
site eldiaors. are eter as 
part of the equitable adjustment. 


The Government contends, however, __ 
that a substantial portion of the 


claimed costs are not attributable to. 
the differing site conditions assum- 
ing there is one. We now turn to con- 
sideration of. the | arguments ad- 
vanced by the Government with 
respect to quantum, 
a. Gripper Caused Failures 
Several months after the claim 
was submitted and again at ‘the 
hearing, the Government raised a 


question as to the extent to which 
rock failures and fallout.i In the side- 


walls were due to the pressure ex- 
erted by the grippers of the mole. 
At the conference on Dee. 6, 1971, | 
the Government took the position 

that the action of the grippers was 
largely responsible for the fallout 
in the sidewalls of Tunnel: No. 3 
(text accompanying n.30, supra). 
At the hearing Mr. ‘Logan attrib- 
uted much of the fractured rock | 

shown in the photograph taken’on 
Jan. 11, 1972, near Station 831+25 _ 
(GX GGG) t to the pressure exerted: 


on the sidewalls by the gripper ot — 


the mole. He also testified that a 
photograph. taken at Station 856 + 


03 on Sept. 2, 1971 (GX HHH), 


shows some of the failures of the 
rock that is occurring beneath the 


gripper pads. Mr. Logan was of the _ 


opinion that gripper pressure had 
contributed to the rock failures he 
had observed at Station 782+ 00 in 
March of 1972 (nn.839-41, supra. — 
and accompanying text). Accord- _ 
ing to the project geologist, the side-. 

walls fractured by the grippers at 
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i) Stations 855+50° 10 856480 were 


permitted to ravel before shotcrete 
was applied (AX 87(6)). Rock 
fractures in the sidewall from. Sta- 
tions 826+00 to 829+00 were be- 
lieved by Mr. Levine to have been 


_ triggered by the gripper pressure of | 
the mole on the shale (text oa, 


_ ~panying n. 311, supra). 
_Appellant’s witnesses a testi- 
fied to rock failure which they at- 


| tributed to the grippers. Mr. Sperry 
saw evidence of gripper caused fail-. 


ures of rock in different places one 
of which was at Station 847-+00 
(Tr. 184-36). Mr. Green also. re- 
ported seeing some rock failures in 


the ribs of the tunnel that he con-— 


sidered to have been caused by the 
‘grippers (n.197 supra). Spalling at 

‘springline shown in a photograph 
(AX 21) was attributed by Dr. 


Heuer to the action n of the eros . 


(Tr. 403). - : 

The gripper aon failures to 
which. we: have referred occurred 
in widely separated areas of Tun- 
nel No. 3. The Board finds that such 
failures were not attributable to the 


differing site conditions, but were 


rather a consequence of the con- 


" tractor having chosen to use a hard. 
rock prototype mole to excavate the — 


relatively weak rock ‘involved | in 
Tunnel No. 3. | 
7 b. ian Guidance System 


Government has. made a 
| Besvatte effort to show that the 
‘guidance system used by the con- 


tractor was inadequate for keeping: 


the boring machine (mole) on line 


-_ and grade. It quotes from GX M to 
ow that using the guidance i 


tem employed be ae contractor aE: ° Z 
would be possible for the boring 
machine to- rotate. about the laser 


beam (GPB 65). Upon cross-exam- _ 
ination Mr. Sperry acknowledged 


that it would be possible . for the 
mole to be driven with the target 


system used so that the mole would 


actually rotate around the laser 
beam. He was unable to say from 
his experience, however, as_ to 
whether this had. ever happened 
(n.184, supra). | 

The testimony to ee we have 
referred and GX M establishes that 
utilizing the guidance system em- 
ployed by the contractor the mole 
could rotate about the laser beam. 


This was admitted to be the case — 


by Mr. Sperry. The fact that some- 


thing is possible does not mean, of 


course, that it has happened or that _ 
it ordinarily does happen. In this 
case no witness testified to the mole 
rotating around the laser beam. 
Absent such testimony or other — 


evidence of record, there 1s no-basis — 


upon which: the Board may con- 
clude that it ever did. | | 
[7] Perhaps realizing the some: 


what nebulous nature of the evi- | 


dence offered in this area, the Gov- 
ernment has called the Board’s at- 
tention to GX AAA-1 through 


-AAA-9A4 asserting that they contain 
voluminous references to the prob- 


lem the contractor was having in 


keeping the mole on line and grade 


(GPB 66). With respect to this ex- 
hibit, the Board. notes that it con- 
sists of 24 volumes with literally : 


thousands of handwritten pages of 
reports by Government inspectors” 
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- concerning: what ‘transpired each 
work day, many of which involved 


: working three shifts. 


Tf the purpose of calling attention 


to so voluminous an exhibit is to 
~ suggest to the Board that it should 
review the documents involved with 
a view to finding what support may 


exist for the Government’s position 


in this area, there appears to be a 


considerable amount of confusion as 


to the responsibilities of counsel and 


those of the Board with respect to 


voluminous documents offered and 
recelved in evidence. In the event 
that counsel considers that informa- 


tion contained in a voluminous ex- 
hibit either proves or may be of as- 


sistance in. ‘proving a particular 
point, it is incumbent upon counsel 


_ to specifically: cite the- portions of 


_ the voluminous exhibit relied upon 
_ by page number, by date, or by other 
appropriate reference. This presup- 

poses, of course, that a summary of 
the particular portions of the volu- 
minous exhibit relied upon has. not 

__ been offered and received in evidence 

_ at the hearing as a separate exhibit. 
_ Absent specific citations to a volu- 

minous exhibit or to an appropriate 


summary thereof in evidence, the 


Board will not undertake to deter- 
mine the content of a voluminous 
exhibit in particular areas before 


reaching its decision. It mav, of 


course, refer to the voluminous ex- 


hibit to verify information con- _ 
tained in other exhibits in evidence | 


(e.g., confirm that an event occurred 


at a particular time or in a particu- 


lar place). 
[8] Lastly, the Coseent ose 


_ to bolster its position by referring. 
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to aad jagtas from GX BBBB, an 


exhibit which was offered by the 


Government but which was not re- 
ceived in evidence. With respect to 
this - exhibit, Government counsel 
states: | 


-[TThe Government made an offer of pivot 
on the exhibit and: maintains that the 


exhibit should have been admitted into 
evidence on the basis that Mr. Mercer 
was the field engineer on the job and that 
the diary is identified-as his diary and 
is presumably a record kept in the ordi- 
nary course of business. The. document, 
moreover, was obtained by the Govern- 


- ment during discovery proceedings ova 
_ the contractor’ S own files. 7 


(GPB 66). 


GX BBBB was ; not reoned in 
evidence because the witness by 


whom the Government. sought to 


introduce the exhibit failed to iden- — 
tify it (Tr. 1858-56). Concerning 
the offer of proof, the hearing mem- 


ber stated : “The Board will not con- 


sider that exhibit in reaching its .. 
decision, but it will be part of the | 
record incident to the offer of ae 7 
(Tr. 1356). 7 
The Board finds that the ee 


_ member properly refused to admit 


GX BBBB in evidence on: the _ 


ground that it had not been identi- 


fied by the witness through whose _ 
testimony its admission was being 


sought. A document is not identified 


within the meaning of the rules of 


_ evidence simply because counsel for 


the Government identifies the prof- 
fered document as having been ob- 
tained in discovery proceedings 
from the contractor’s own files. 

_ The substantive arguments made | 


by Government counsel in the offer | 
of proof and in the Government’s 
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eee brief have not been ad- 


dressed by the Board in this opinion 
been — 


since no consideration has 
given. to the content of GX BBBB 
in reaching our decision. Incident to 


the offer of proof, GX BBBB will 
be retained as.a part.of the record _ 
in this case for consideration upon 


review of our decision if that, ma- 
| terializes. 


G. Rock Failure 7 


— Water — 


As. the Gacaruiionts ie feted in e 


its brief, witnesses have testified 


_ that. they observed: fallout. associ-. 
ated with fresh fracturing cattrib-. 
uted to overstressing and that they 


had also observed fallouts at bed- 
ding planes which were attributed 


to other causes (GPB 86). The con- 
_ tractor’s consultants, Dr. Don U. 
| - Deere, Dr. Andrew H. Merritt, and — 
a Dr. Ron Heuer were all agreed that. 
some slabbing to pre-existing bed- 
ding planes could have been antici- 
pated (n.162, supra). The project: 
Manager anticipated fallout at the 
— contact between two different types | 
_ of materials and some of. the arch 


failures, observed by Mr. Green in- 
volved failures to distinct bedding 


planes (n.168, supra; Tr. 829-80). 


The Board finds that in excavating 
Tunnel No. 3..the contractor ‘ex- 
perienced some rock. failures to 


bedding planes; that such failures’ 


were of a surficial nature, that they 
had been anticipated ; and that they 


had been provided for In the a : 
a oS _. caused it to settle still further and _ 


: estimate. 


| Bedding : 
 Planes—Failures Due Solely to. 
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The oaae on “furnished ee 


the Government clearly indicated a 
that some water would be encoun- 

tered in Tunnel Nos. 38 ¢ 
-(n.117, supra; AF 77, p. 26). The 
bid estimate did include some time 


3 and 3A 


for rock support, some delay time 
including the fallout anticipated 
from water (text accompanying 
n.167, supra). Some of the disinte- 
gration and deterioration encoun- 
tered in Tunnel No. 3 was due to 
water (Tr. 503). Mr. Mathews con- 


sidered that the water conditions. 
he observed in Tunnel No. 3 were — 


similar to those he had seen earlier 


in Azotea Tunnel where he had ob- 
served very little water. (n. 272, 


supra, and accompanying text). — 
Rock failures and fallout due to 
water are not included among the 


four ultimate facts on which the — 
-contractor’s in situ stress claim. is © 
based (text. accompanying n. 162, 
supra). The Board finds that the 
rock failures and fallout encoun- 
tered i in Tunnel No. 3 due solely to 
the | ‘presence of» water were not ~ 
"caused by the ‘differing site condi- | 
tions but. rather’ represented. con- 
ditions which should have been and — 
were anticipated by the contractor 


as.is evidenced by provision there- 
for in the. bid estimate. 


cd. Tunnel Advance Slowed by Soft 


Invert—M ole Downtime 
- Soft invert was encountered in 


Tunnel No. 3 on Apr. 21, 1972, with 


the mole sinking about 6- inching be- 
low grade. Manipulation of the mole 
cutterhead for repairs on April 22 
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_ the mole was 0 inches low when ad- 
vance was resumed on April 24. The 


~ mole was steered upward and at-_ 


tained grade by the end of the day 


shift on April 25. It began to settle 
again on the graveyard shift on 
Apr. 26, however, ard continued to 
sink until it reached 34 inches below - 


grade on Apr. 29. By May 4, 1972, 


the thickness of siltstone/shale be-— 


low the. invert had begun to de- 
crease and the mole was steered back 
up to grade. During this 2-week 
period, the tunnel advanced only 
198 feet from Station 771+18 to 
Station 769+20 (AX 87(2)). The 


slow advance in this stretch of Tun- 
nel No. 3 was due to the weak silt- 
stone/shale material in the tunnel 


invert not providing adequate bear- 


ing capacity to support the mole 


and allow for corrective steering 
_ measures to get the mole panes up to 
grade (AF 77A, pp. 37-8).- 


In a report to one of the unsuc- 


cessful bidders on Tunnel Nos. 3 and 


3A, a portion of which is quoted i in 
| the. letter to the contractor dated 


— Oct. 2, 1973: (GX.Q), Dr. Deere re- 


fers to a number of problems a con- 


tractor using a hardrock mole to 


excavate the tunnels could expect to 


encounter including difficulties in 
thrusting the machine if the bottom 
is soft or the sidewalls are composed 


of slabby shale and/or very weakly | 


cemented sandstone eee Q, pp. 
6-7). 


to tunnel advance caused. by the con- 
_ tractor encountering soft invert in 
a 198-foot stretch of Tunnel No. 3 
were not attributable to the differ- 


ing site conditions; that such delays 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


The Board fits that the delays. 


(88 LD.. 


were rather due to the contractor 
having chosen to use a hardrock 
prototype mole to excavate the rela- 
tively weak ‘rock of which most of 


Tunnel No. 3 was composed; and 
that the contractor rather than the 
Government. must bear the conse- 


quence of this exercise of its busi- 
ness judgment. 

With respect to the causes of mole 
downtime, the Government con- 


.trasts what was said about the sub- 


ject in the Sperry/Heuer report 


(AX 4) at p. 548 (“Most of the mole 
‘downtime could have been expected "4 


from a prototype piece of equip- 


ment operating in such unexpect- 
edly adverse conditions”) with what 


was said in an earlier draft of that 
report (GX YYY) (“Most. of the 
mole downtime could be expected of 
a prototype piece of equipment”). 
Thereafter, © Government counsel 
states: a gE 


In comparing’ tase two. exhibits it bes 
comes perfectly obvious that the authors, 
who. were both. witnesses at the hearing, 
revised their supposedly disinterested re- 


port to include a phrase which attributes 
_ mole downtime to “unexpectedly adverse . 


conditions.” It is, of course, no surprise 


that this added language just so happens 


to gratuitously lend support to a theory 
of a oe site condition occurring in 


- the tunnel, 


(GPB 62-63). ge 

We find that. most of the mole 
downtime was the result of the con-. 
tractor using a prototype piece of 


equipment. We. further find, how- 


ever, that various parts of the mole 
and its ancillary equipment were 
damaged by falling rock caused by 
overstressing. (shear-type failures) 


and that significant portion of the 
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ela Acwuitae is attributable to. 


such falling rock (2.¢., was caused 


_ by the differing site conditions). 


e.. Installation o f Shietd on. Mole— 
Tse O as Oren as Protective Coat- = 


_ of the contractor on Dec. 6,- 1972, 
‘the project construction engineer 
_ pointed out instances of the con- 
_tractor’s lack of preparation for 
handling some of the problems en- 


countered. Among ‘the items men- 
tioned were the contractor’s delay 


(i) in installing a shield for the 


mole and (ii) in proceeding with 


shotcreting . because shotcreting 
equipment. was not. available (a. 53, 
supra). | 


In a letter writiat aan date of 


Dec. 7,.1970, to the attention of the 
project construction engineer, Mr. 
Sperry submitted for approval a 


description of the contractor’s an-— 


ticipated excavation and rock sup- 
port methods. One of the rock sup- 


port methods described involved. 


the use of a shield about 7 feet long 
to support the excavated back be- 
tween the cutterhead and the sup- 
port installation area (n.6, supra). 
Over 7 months later, Mr. Mathews 
was categorically stating that “[a] 


shield.or some other device which 


will support the crown between the 


dust shield and the rock bolt instal-_ 
lation area must be designed and in- | 


stalled.” Some 9 months after Mr. 
Sperry’s December letter, 


the partial shield will permit 
steady, if retarded, progress 


At a, meeting with eupreseniative: | 


Dr. 
Heuer was saying that “the use of | 


through areas ; having weak rock i - | 
the tunnel arch” (n.19, supra). 1 


shield was not installed, rg 
until Oct. 5,.1971 (n.58, supra). 


Testifying at the hearing Mr. 


—_ Sperry. stated that. when the con- 
tractor started moling a shield was 
‘not considered. necessary since the — 
rock had enough stand-up time and 


the rockbolt. grips were up close to 
the dust seal and that they could be 


tilted forward to support the rock 
within about 4 to 6 feet behind the 
dust seal (Tr. 167). Addressing the | 


question of how. the rock failures 


and fallouts slowed down progress, 
Mr. Sperry stated that just as soon 


as the. arch was excavated the fail- 
ures started to occur and that what 
fell on the mole buckets did not 
bother much but that the rock that. 
fell behind the dust seal of the mole ~ 
came down and piled up on the part 
of the mole where the contractor 
later put a shield (text nec pany- . 
ing n.172, supra). | , 
Not. addressed by Mr. Sperry in 


his: testimony was the question of 
why. a shield for the Dresser mole 
was considered necessary in Decem- 


ber of 1970, but was not considered 
necessary when. the contractor 


started moling in ‘May of 1971; nor 
has any explanation been ‘Gffered as 
to. why after the major fallout in 
mid-July of 1971, it took the con- 
tractor. 5. weeks to decide upon the 
shield to be ordered (GX H (8/19/ 
71)). It is noted that when in early 


December of 1970 the Bureau was | 
advised of the plan to use a 7-foot 
shield as part of. the rock. support 


‘program, the contractor knew that 
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os | it would be using a , Dresser. mole for 


excavation cao the tunnels Anis 3, 
supra). | 


The Board finds that the Bateau 
was entitled to rely upon the con- — 
tractor’s representation that the 


Dresser mole to be used in excavat- 


ing the tunnels would be equipped 


with a 7-foot shield to support the 
Lorene rock between the cutter 


head and the support installation 
area; that the contractor delayed 


ordering the shield in question for 


over 8 months after it had proposed 
its use to the Bureau. in December | 


of 1970; and that from the time mol- 
ing began on May 18, 1971, until 


the shield was installed on Oct. 5.. 


1971, excavation progress was. de- 
layed and costs were increased by 
the absence of the shield. 

The contractor’s delay. in pro- 
ceeding with a shotcreting program 
follows a somewhat similar, if less 
egregious, pattern of delay. The 
May 1978 report (AF 77A), points 


- out that it could reasonably be con- - 
cluded from the contract documents 
that the deterioration and disinte-_ 
gration to be expected would be 
mainly of a surficial nature which | 


could be prevented by such means 
as applying a surficial protective 
coating such as non-structural shot- 


crete (n.81, supra, and accompany- _ 
_ing text). Tn a letter. to the contrac-_ 


tor dated July 24, 1971, Mr. 


Mathews stated that shoterete was — 
the logical medium to prevent shale 


from raveling between rockholts 


. since it would. adhere to wet sur- 
faces. In a report dated Sept. 17, 


197 1, Dr. Heuer noted that while a 


latex compound might be sufficient. 
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ce 


: in dry areas, siioranate! should be | 


applied in wet areas (n.17, supra, 
and accompanying text). | 

The use of shoterete to prevent, 
surficial deterioration was again 
stressed by Dr. Heuer in the report 


transmitted with the contractor’s 


letter of Dec. 27, 1971 (n.45, supra, 
and accompanying text). The Gov- 
ernment’s witness Mr. Logan con-: 


sidered that a protective coating of 


shotcrete would have protected 


against air slaking since it would 


protect the surficial material on the 


tunnel by maintaining a uniform 


moisture content (n.348, supra). 
The May 1973 report refers to 


‘the initial plans for the use of shot- 


crete as a protective coating in areas 


_ of most severe surface slaking (AF 
TTA, p. 29). Mr. Sperry testified — 


that. he. considered shotcrete for 


protective coatings when he pre- 


pared the bid estimate and that 


some money was included in the bid. 


estimate for that item. The ex- 
planation offered by Mr. Sperry 


for no shotcrete plant. being on the 


job when moling was started in 


mid-May of 1971, was that, the con- 


tractor was experimenting with — 
latex coatings, a new type of coat-~ 


ing and that it was not felt that — 


shotcrete would be needed. In the 
event that shoterete were needed, 
however, Mr. Sperry considered | 
that it could be obtained in time 
without delaying the progress of 


the work (Tr. 167-69). 


Review. of the record discloses 


| that bids were opened on Sept. 22, 


197 0; that the instant contract was - 
awarded on Oct. 23, 1970; that mol- | 
ing in ‘Tunnel No. 3 reesen on | | 
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: 13, 197 1 ; that the job was shutdown 


from. July 14, 1971, to Aug. 20, 
1971; that it was not until the first - 
day of the shutdown that the deci- — 


sion was made to go. to shotcrete 


(GX H (7/14/71)) ; and that shot-— 


creting did not begin until the fol- 
lowing month (GX H). 


In his testimony, Mr. Sperry. said 
that he had given up on the use of 
protective coatings as they had not — 
worked at DH 116 (Tr. 114). Re- 
view of the portion of Mr. Sperry’ Ss. 
diary in evidence discloses, however, 
that shotcrete was still being used or 
planned for.use in November of 1971. 


(GX HH. (11/10/71; 11/29/71)). 

- The statement by Mr. Sperry that 
he had given up on the use of shot- 
crete as a pr otective coating because 


it had not worked at DH 116 ap-- 


: _ pears to manifest.confusion on Mr. 
_Sperry’s part as to either the nature 


of the rock failures and fallouts 
7 which occurred in the vicinity of 
DH 116 or the limited circumstances 
when protective coatings of shot-— 
crete may be usefully applied. 

If, as Dr. Heuer testified and as 
the Board. has found, the deteriora- 
_ tion and disintegration which oc- 
curred in the vicinity of DH 116. 
was not of a surficial nature, then 


the fact that applications of protec- 


tive coatings of shotcrete did not. 
prevent the deterioration and dis- 


integration which occurred there 


coatings of shoterete should be ap- 


plied to remedy surficial deteriora- 


tion and disintegration. occurring 


4 : elsewhere i in the tunnels. ‘Iti is clear. 


No. 3 on Feb. 


that not ae the sppallaats expert 7 


witness. Dr. Heuer, but also Mr. 

Mathews and Mr. Logan, considered. 
that.the use of a protective coating 
of shotcrete would be helpful in pre- 


venting or arresting surficial de- 


terioration or. ‘disintegration. In 
such circumstances, the use of pro- | 
tective coatings of shotcrete was 
considered to be imperative if the . 
surfaces to which they were to be ap- 


: plied were. wet. None of these wit- 


nesses indicated in their testimony © 
or elsewhere in the record that a 
protective coating - -or shotcrete 
would prevent rock failures and 


fallout due to overstressing as we 


have found occurred in the vicinity : 
of DH 116. rt + 
The Board finds that the failure. 
of the contractor to procure the — 
equipment required for the appli- 7 


cation of protective coatings of 


shoterete within a short time after — 
the award of contract (i) delayed | 
the contractor in preventing or 
reducing surficial deterioration or 


| | disintegration where. encountered : : 
from the start of moling in May of: 


1971, until the equipment was 


obtained in August. of 1971, and 


(ii) increased the costs of tunnel 
excavation. Ds 


a Place Invert Conerete 


In the May 1973 claim submis-. 


- sion *°5 the. contractor asserted that 
would appear to have no bearing on — — : 


8 AR 77, letter transmitting claim dated 
the question. of whether protective. ; poner 


May 18, 1973. Mr. Sperry left the job at the | 


end of Aug. of 1972...Invert. Concrete Start 
Up work began on Oct. 30, 1972, with Arcb 
Concrete Start Up work beginning in Tunnel 
13, 1973, and in Tunnel No. 3A 
on June 16, 1973 (AX 10, “ee 3 and 3A 


: Progress. euler: 
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the concrete invert heave between — 


Stations 812+50 and 844450 was 
an integral part of: the differing 
- site conditions claim. The claim 
included an estimated cost to repair 
invert heave in the amount of 
$526, 700 and an estimated addi- 
tional cost to place invert’ con- 
-- erete of $115,220. Subsequently, by 
' Amendment No. 1 to Part 1 of 
Order For Changes No. 1, dated 
_ Apr. 1, 1974, the amount due under 
the contract was increased by the | 
Jump sum of $565,838 to cover the 
increased costs incurred to remove 
and replace the concrete invert 
between Stations 812+42 and 
894+ 00 and Stations 833 + 00 and 
844+46 of Tunnel No. 3 (n.67, 
supra). The amount presently 
claimed for placing invert concrete 
is In addition to what the contrac- 


| _ tor has previously been paid for 


removing and replacing the con- 

crete invert in Tunnel No. 3 under 
- the terms of Order For Changes 
Now t. 7 


of the invert concrete were said to 
have been caused by the rock in the 


_ invert of Tunnel No. 3 rising and 


encroaching inside the “A” line, 
necessitating that it be removed by 
spading, ripping, and blasting 
(AF 77. “In Situ Rock Stress Cost. 
Evaluation,” p. 2). The inward 
movement of the lower walls 
and invert following - excavation 
required remining in order to 
achieve the specified thickness of 
concrete tunnel lining (AF 7 7 A, 
p. 8). ee 

The Bureau surveyed Tunnel No. 
3 at various times during excava- 
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tion in order.to check on the align- _ 


ment to which the tunnel was being 


excavated. Prior to constructing the 


‘tunnel concrete lining, the contrac- 
tor had hired the firm of Lawrence ~ 
A. Brewer and Associates, Inc., to 
| independently check the tunnel : 


profile. In report No. 1856 (AF 
77), Dr. Heuer states that the in- 
ward movement of the lower side- 
walls and. invert cannot be ex- 


: plained as a reaction to water but 


were “caused by rock failures and 
subsequent movements due to over- | 
stressing. He also states that these _ 
large scale failures of overstressed 
rock are not due to simple surficial 
deterioration, © disintegration and 


loosening i in the presence of air or 
water since many of them occurred | 
in portions of the tunnel in which 


water was not present (AF 77 A, 
pp. 42, 57, 61-62). | 
_ The portion of Tunnel No. 3 des- | 
ignated as a claim reach for invert 
concrete comprises the 8,598 feet of — 
Tunnel No. 3 from Station 769+ 35 
to Station 855+28 (AF 77, “In| 
Situ Rock Stress Cost Bvalastioa®? 
p- 2). As has been previously noted, 
however, the contractor was paid 
under Order For Changes No. 1 the 
sum of $565,838 for removing and 
replacing the concrete invert be- 
tween Stations 812+42 and 824+00 
-and Stations .833+00 and 844+46, 
all of which are within the desig: 
nated claim reach. — : 
In Report No. 1856, Dr. ener | 
states that the results of the surveys _ 
made by the BOR and by Brewer — 
are shown on Drawing Nos, R2093 
and R2094, and that both surveys 


indicated that the invert of Tunnel 
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No. 3 was s high and within the AM 


line throughout most of the 10,800- 


foot tunnel length from Station 
~747+00 to Station 855+00 (AF 


T7A, p. 42). The fact that the in- 
vert was high and within the “A” 
line in various stretches of the tun- 
nel does not necessarily mean that 
all of the high invert was due to 
inward movement of rock because 
of overstress. This is acknowledged 


by the contractor in the May 1973 


claim submission from which the 
following 1s quoted: 


_ [T]he startup of invert: concreting was 
- characterized by several 


Sta. 752 and by removal of invert tights 
caused by excavating too high from. Sta 
752 to Sta 768. There was no appreciable 


stress induced invert encroachment in 


this reach. 


Evaluation, py. 2). 

At the hearing, Dr. Heuer testi- 
fied as to.a graph on Drawing Nos. 
h2093 and R2094 labelled “Invert 
Elevations Relative to Line A.” In 
connection therewith, he noted that 


a horizontal line is designated as 
the “A” line, that a solid line is 


labelled “Brewer Survey” and a 
series of small circles connected by 


dashed lines is labelled “Owner | 


Survey.” Concerning this last item, 
Dr. Heuer stated: a : 
_ [T]his is the survey of the invert eleva- 


tion . performed to my understanding 
by the Bureau of Reclamation Survey 


people. Copies of that data were given 


_. to me by the contractor. Just above the 

line, above this graph is shown at what 

time the owner made the survey of dif- 
ferent rescues of the tunnel. 


equipment : 
design problems from the inlet portal: to — 


Ql1 


(Tr. 469). 


The mak shows that the Bureau 
made some nine different. surveys _ 
commencing in October of 1971 and — 
concluding in August of 1972, while _ 
the. Brewer survey occurred im 
September of 1972. In some in- 
stances results of the two surveys 
are shown to be identical or to cor-. 
respond quite closely. In. the many 
instances where the two surveys 
differ, the Brewer survey shows the 
invert to be higher and in a sub- 


_. stantial number of cases materially “eA 
higher than the BOR survey. The 


drawings also show the number of — 
inches the invert was high above > 
the caption “Areas of High Invert 
Requiring Removal of Tights Be-’- 
fore Invert Concrete Placement.” 
While the graph unquestionably 


_ shows the Brewer survey as indicat- 
(AF 77, “In Situ Rock ee Cost : 


ing that the invert was high and © i. 
within the “A” line throughout 
most of the 10,800-foot tunnel 


length from Station 747+ 00 to Sta- — 


tion 855+00, the Board is unable 
to conclude that the graphs also in- 
dicate this to. be true with respect 
to the BOR surveys. Based upon 
our review of the graph in ques- 
tion, the Board finds the BOR sur- 
veys to have indicated high invert 
for approximately 5,000 feet of 
Tunnel No. 8 consisting of the 
reaches between Stations 847 +00 
and 833+00; between Stations 
822-+00 and 807+00; between Sta- 
tions 789-+00 and 784+00; and be- 
tween Stations 768-+00 and .752+00. 
Some 1,600 feet of the high invert: — 


so shown (Stations 768+00. to 
752+00), however, represents in- 
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vert the soutracios has waned 
was. excavated. high, while another 
2,104 feet of the high invert re- 


flected. in the BOR surveys was 
paid for under Order For Changes 


No. 1. There still remains 1,296 feet 


of high invert indicated by the 


_ BOR surveys as shown on the 


graphs in Drawing Nos. R2093 and 
R094 (AF 77A) for which no pay- 


ment has been made and as to which © 


| the contractor has made no admis- 


sion of fault. | 
The Government did not cross- 
- examine Dr. Heuer as to the testi-_ 


mony he gave in this area. No Goy- 
ernment witness undertook to con- 
trovert or even. to address what is 


‘shown by the graphs on Drawing . 


Nos. R2093 and R2094 with respect 
to what the BOR surveys had 
found to be high invert. The BOR 


surveys portrayed on the graphs 


were made by Bureau ‘personnel 
over the period indicated. Report 
No. 1856 and the accompanying 


drawings with the graphs showing 


high invert (AF 77A) were in the 
- possession of the Government some 


3 years prior to the hearing. The 
- accuracy of what. was shown on 


those graphs respecting the BOR 
_ surveys in question could have 
been and presumably were checked 


against the surveys in the posses- 
sion of the Government by per-— 


sonnel qualified to do so. Absent 
any testimony controverting what 
is portrayed on the drawings as 
the result of the various BOR sur- 
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veys °° or piles countervailing evi- 
dence in the record, the Board finds 


and determines that there is 1,296 


feet of high invert. shown on the 


graphs on these drawings which 


resulted from inward movement of 
the rock due to overstressing (7.¢., 
were caused by the differing site 


condition) in the identified reaches 


of Tunnel No. 8 for which the 
contractor has not been previously 
compensated. | 


| 3. Place Arch Concrete 


In the May 1973. claim submis- 
sion the contractor states: “Delays 


encountered during arch concret- — 
ing of Tunnel 3 were caused by 


removal of stress induced encroach- 
ment of the tunnel ribs and arch, 
by placing of additional concrete 
in. fallout voids caused by the high 
in situ rock stress, and by replac- 
ing heaved invert concrete” (AF 
77, “In Situ Rock Stress Cost Eval- 


uation,” pp. 8-4). The same view 


is expressed by Dr. Heuer in report 
No. 1856 in which he states: | 


Additional difficulties vosiited from 


maintenance of the tunnel excavation in 
. the problem zones, and from the need to 


remine “tights” prior to placement of both 


. invert and arch concrete in areas where — 


the . rock surrounding the tunnel moved | 


_ inward and encroached upon the “A” line 


at some time after exeavation. 


88 No comparable welphk: has. been given to 
what is shown on the drawings with respect to. 
the Brewer survey or the Spider survey since | 


in regard to such surveys (i) the drawings are ~ 


cousidered to be simply summaries of docu- 
ments notin evidence; (ii) the testimony of 
Dr. Heuer with respect to them was of a very — 
general nature; and (iii) there was no Gov- 
ernment anvolyeIne ts: 
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(AF 6 TA, p. 60). 
_ In support of tie: “Place Arch 
Concrete” claim, the appellant relies 


principally upon the. testimony. of © 


_ Mr. Green. According to Mr. Green 
_ the failures observed by him in Tun- 
nel No. 3 that delayed arch concret- 


7 ing consisted of the following: (1) 


The additional concrete that. had to 
be used behind the forms due to 
overbreak outside the bored di- 
ameter of the tunnel; 


placement which was quite severe 
and which required cleaning before 


the forms could be set; (3) fallout — 
that continued after the forms were. 
set which had to be cleaned out be- 


fore the concrete could be pumped 
_ behind the arch forms; and (4) 


.. damage to utility lines ahead of the 


arch concrete placement which had 
been caused by fallout. and which 


~ had to be repaired before the con- 
_. tractor could proceed with the 

_ arch.concrete plscement: (Tr. ae 
> 58). | | 


Mr. Green ale testified with res- 


: nee to a number of photographs 
offered in support of the arch con-— 


_ crete claim. According to Mr. Green 


: y one of the photographs (AX 16A) | 
showed a typical placement of the 


(2) fallout 
that occurred ahead of concrete 


7 saitional: Setavation. in inches that : 


had to: be made prior to arch con- 
crete placement in order to get the | 


required thickness of concrete be- _ 


hind the arch. forms. One. of the 


~ photographs (AX 16F). was identi- 


fied by Mr. Green as having been — 


taken on Mar. 17, 1973, at Station 


781+75. Based upon the course 


normally followed in assembling the 
_contractor’s job progress photo al- 
bum, Mr. Green considered that all 


of the photographs of AX 16 ex- 


cept AX 16A. (showing the arch 
| forms) were taken on the same date 


and in. the same general area, Also 
identified by Mr. Green was a pic- 


ture of a tight removal car. (AX 17) 


and a picture of a high car used 


- by the engineers to check and mark © ee 


tights (AX 18) (Tr. 354-63). It was 


Mr. Green’s testimony that the arch | 


of Tunnel No. 3 was essentially re- 
mined throughout the area where 


Order for Changes No. 1 applied 


(n.63, supra). Describing what was ~ 
entailed in such work, Mr. Green 7 


7 stated : 


rL]t was quite acsieer to remove these — 


rock. bolts, and to relieve the bearing 
under the bearing plate, we removed the 
rock bolts, remove the tights, and then — 


install another rock bolt, was quite time 
7 consuming, and quite dangerous for. a 


_ arch forms. Two of the photographs — 
(AX 16B and 16H) show damage 

_ to utility lines ahead of the arch 
concrete placement. Four photo- 7 
graphs (AX 16D, E, F, and. G) 
show tights present in Tunnel No. 3 
as evidenced by the red letters on. 
the ribs. showing the amount of ad- 


‘miner under an area he was relieving the 
support he had there. 


(Tr. 364-65). Mr. Green was Sabie 7 


to recall how much additional con- 
erete had to be placed within the 
forms because of the rock failures 


and disintegration that he had ob- . 
served i in a the tunnel (n. 208, perenne, 
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The large drawings which accom- 


panied the May 1978 claim submis- 


sion (AF 77A) lend no support for 
the “Place Arch Concrete” claim 
‘since the drawings are based upon 
Dr. Heuer’s observations in the tun- 
nels on Feb. 2 or 3, 1973 (n.249, 
supra). At that time and for more 
than 5 weeks thereafter, the con- 
tractor was still involved with the 
Arch Concrete Start Up Phase of 


the work (AX 10, “Navajo 3 and - 


8A Progress Tabulation,” p.2). The 
geologic drawings made by the Bu- 
reau’s project geologist. do contain 


- information which can be used, how- 


ever, as. at least a basis for an esti- 


mate, At the outset we note that the | 


900 feet of Tunnel No. 3 that Gov- 
ernment counsel acknowledges in- 

volved “Fallout Associated With 
Freshly Fractured Rock” pertained 
to the roof of the tunnel (n.155) and 
that another 450 feet of Tunnel No. 
8 not involved in the Government’s 
concession also related to fallout in 
‘the roof (n.158, supra). Other fall- 


- out in the roof not reflected in either 


of these calculations are shown in 
geologic drawings for - specific 
stretches of Tunnel No. 3. 

- In the Government’s posthearing 


_ brief counsel raises a question as to’ 

how the claim reach for concrete | 
can extend into the reference reach — 
for excavation and vice . versa 


— (GPB. 94). Since we have not ac- 


cepted the claim reach/reference 
reach approach as a proper basis for . 


an equitable adjustment, no useful 


_ purpose would be served by ad- 


dressing this question. It is not cor- 
- rect.to say, however, as the Gov- 


ernment does at the same place, that- 
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there has been no testimony con- 


cerning what the differing site con- 
dition consisted of as it related to 
concrete other than difficulties en- 


countered in chipping tights in both — 


the invert and the arch. As we have _ 
noted Mr. Green testified not only 
with respect to tights in ‘Tunnel 
No. 8 but also in regard to placing 
additional concrete in the forms be- 
cause. of rock failures and disinte- 
gration that he had observed, al- 
though he was unable to say how 


much concrete had been so placed. 


He also testified as to damage to 
utility lines ahead of the arch con- 
crete placement which had been 
caused by the fallout. = =| 
As has been noted above, it. also 
appears that the Government has 
overlooked the fact that the appel-— 
lant’s claim for arch concrete clearly | 
includes a claim for “placing of ad- 
ditional concrete in fallout voids 
caused by the high in situ rock 
stress.” The geologic drawings made 
by the Bureau’s project geologist 
provides some evidence of the ex-— 
tent of fallout for which additional 
concrete was unquestionably re- 


- quired to fill the voids resulting — 


from the fallout. 

Based upon Mr. Green’s uncon- 
tradicted testimony the Board finds 
that the arch of Tunnel No. 3 was 


essentially remined. throughout the 


area Where Order For Changes No. 
1 applied .(n.63, sup7a), and that 
the stretch of the Tunnel No. 3 in- 
volved in such remining totaled 2,- 
304 feet. Also for consideration is 
the 900 feet of fallout the Govern- 
ment has acknowledged was asso- 
ciated with fresh fractures (n.155, 
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supra), and ¢ an adaiionn| 450 feet 
of fallout related to fresh fractures 
shown on. the geologic drawings 
made by the project geologist (n. 
158, supra). Based on these figures, 


the Board finds and determines that | 


3,654 feet of Tunnel No. 3 involved 


rock fallout attributable to. over-— 


stressing (shear type rock failures), 


necessitating the i incurrence of sub-- 


stantial additional» costs in pre- 
- paring the tunnel for (or in pro- 
ceeding. with) the pe of the 
arch concrete. OS 


* deinitlag Renohaa 


~. One of the problems eintag 


the appellant at the time of the 
hearing was the fact that Mr. Mike 
Eldridge (the accountant in charge 


of project accounting. for .Tunnel 


Nos. 3 and 3A during contract per- 


formance) was out of the country 
and consequently not available to— 


testify (n.205,. supra, and accom- 


panying. text). In an attempt to. 


overcome this difficulty; testimony 


was elicited from Mr. Thomas W. 
Green (an engineer who had col-— 
laborated with Mr. Eldridge on 
some aspects of the accounting data 
as well as preparing the backup for 


the amounts claimed in limited 
areas) and from Mr. Thomas Case 
Stone, the accountant in charge of 
‘project accounting at the time of the 


| hearing who-had reviewed the work. 
papers prepared by Messrs. El- 


-dridge and Green and made various 
calculations based thereon such as 
. undertaking to determine the costs 
ineurred In the reference reaches 
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for the eck bags operations (2. 7 


supra, cand. compan ying . 
text). 
This make: ae arrangement 


proved to be unsatisfactory in a- 


number of ways. For example, the 
testimony given by Mr. Green was — 


interpreted by Mr. Stone to mean 


that nothing had been included in 


the claim as operating expenses for 
equipment used on the second and — 
third shifts (n.210, supra). When 
he took the stand eae Mr. Stone — 


testified that to come up with the 


claim reach equipment cost they had 
had to add the company’s second 
and third shift operating expenses 


for that item (Tr. 796). This and — 


other changes made by Mr. Stone in 
AX 10 were reflected in AX 77, an 


exhibit described by him as a digest. 


of the work papers included in AX — 
10. Later, however, Mr. Stone testi- 
fied that the conclusions he had _ 


drawn from Mr. Green’s testimony _ 
were in error and: the amounts > 
claimed for equipment. operating © 
expenses in the work papers as pre- _ 


pared by Mr. Eldridge had included 
allowances for the second and third 


shifts. At the same time he noted 
that the amount claimed for equip- 
ment. ownership had been under- - 


stated by the amount of the third 


shift and that giving effect to these 


changes would necessitate revising 
AX 77 (Tr. 970-73). The necessary 
changes subsequently: made in AX — 
10 are shown separately i m AX 85. 


A digest of the working papers in 


cluded in AX 10 as revised is in- 


cluded in the record as AX 84 (Tr 


1068-73). Exhibit AX 84 was sub- 


| seientle revised | further as evl- 
~- denced by. a corrected AX 84 (n. 1, 
supra). | 

At the time of the hase Mr. 


Stone had been employed by tho 
- contractor for less than 17 months. 
He had had no connection with the 
project during contract perform- | 
ance. Upon cross-examination Mr. 


- Stone was unable to say whether the 
equipment costs for the claim had 


been computed. in accordance with 
the provisions of Paragraph 17 of. 
the contract pertaining to idle time 


or whether the equipment referred 
to on page G 3.2 of AX 85 was op- 


erating (Tr. 1084-85); nor could — 


- Mr. Stone say whether the costs of 


“3 correcting tights in the tunnel had 


been. segregated on the basis of 
whether it involved corrective work 
_ for which the contractor was re- 
sponsible (Tr. 1090-94). sat 
The Government asserts that the 
figures shown in AX 10 were made 


. 7 : up after the fact and bear no rela~ 
_tion to a differing site condition. 


Cited in support of these statements 
is Mr. Stone’ 's testimony that he had 


not even attempted to tie the costs 


data in AX 10 to the contractor’ s 


ledgers (GPB 91). According to. 


-appellant’s counsel, however, the 
appellant did asp detailed cost 
ledgers from which the actual costs 


| in the claim reaches and in the ref-. 
-. erence reaches were extracted and 


placed in AX 10 and AX 11 (ARB 
24). Mr. Green’s testimony at ‘Tr. 


211-12, 215, and 218 is cited as sup- 


_ porting evidence. 


The evidence of record indicates 


_ that most of the costs included in the 
| claim were extracted from appel- 
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lant’s books. This was not true, of © 


course, with respect to the amount — 


claimed for equipment operating ex- 


_penses or equipment ownership 
costs. In accordance with the pro- | 


visions of Paragraph 17 of the con- 


tract, such costs were computed on 


the basis of applying AGC rates 
(Tr. 821-23, 1084-85). - 
‘The’ question of whether and, if 


go, to what extent the costs pacurred 


by the appellant can be attributed to 
the differing site conditions is one of 
the principal questions in this case. 


- While the costs claimed by the apel- 
—jant have been frequently revised, > 
there is no evidence in this record 
indicating that the costs shown in 


AX 10 were made up after the fact. 


There is nothing in the testimony of 


Mr. Gaylor Hay (the Government’s 


‘principal witness with respect to a 


quantum) to indicate that the costs _ 
claimed by the contractor were not 


supported: by the cost records made _ 


available to him. Listed.in Mr. Hay’s | 


_ travel report (GX VVV) as among > 
the principal facts emerging from a 
study of the contractor’s records was 
the fact that the contractor’s costs 
of performing the original contract 
work would exceed the estimated 


costs by more than’ $3,600,000 (nn. — 
367 and 369, supra, and eccompany- 
ing text). 
_ Mr. Stone’s keamony that he had 
made no attempt to tie the claimed | 


costs to the contractor’s records is 
consistent with his testimony in 
other areas. As Mr. Stone viewed his _ 
assignment, it was to determine costs 
for the reference reaches on the — 


same basis as had been employed 
by Messrs. ee and Green in — 


per O; 
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| aébcrneing € the ae in the claim 


~ reaches (n.215, supra). In prepar-- 


ing the costs. for a reference reach 


Mr. Stone or one of his assistants 


simply took the ledger balance for 
a particular item as recorded in the 


work papers (AX. 10) and prorated 
the amount to the period covered 
by performance in that. Teerne 


reach (Tr. 792-94). 


In the letter to the BOR dated : 
Feb. 27,. 1974, the. contractor as- 


serted that. it) had. contemplated 
completing the work within 700 
calendar days (n.143, supra). The 


amount claimed foi ‘Roman -Nu-- 
~meral. VII of $826,361 is’ based | 
-- upon completing the. contract. by 


| Oct. 9, 1972 (AX 10, Work Pa- 
text. accompanying n.223, 
supra). This date. fails to give any 


recognition to the contractor’s re-- 


sponsibility. for its protracted delay 
in providing a shield over the mole 

or obtaining the necessary equip- 
- ment for applying protective coat- 


ings of shoterete or coping with 


the problems caused: by soft invert 


a : discussed above; nor does it take 


into account the numerous instances 
where the contractor was delayed 


because. of routine. maintenance, 


needed repairs, strikes, or r other la- 
bor problems (AX 87)... 


Additional Factors for Consider-. 
ation 

| Contrasting the appellants posi- 
tion with what is characterized as 
7 ambivalence, 
counsel states: “Appellant: has con- 


the. Government’s 


| sistently_ maintained both the exist- 


ence of the rapid, shear fractures 


| | through intact rock and the position 
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aT 


that these were changed So iditione a 


(E.g., Appeal File Exhibits 19 and 
77; Exhibits 5 and 20)” (ARB 99). 


_ This. assessment by appellant’s 


counsel - attributes a _ basic con- 
sistency to appellant’s actions 


which the record ‘shows can. only. 


properly. be attributed to Dr. Heuer. 
Asto the exhibits cited, we note that 


~ the initial claim letter of July 29, 


1971 (AF 19), says nothing at all 


about. “the existence of the rapid, 


shear fractures through intact 


rock.” The’ Board has previously i 
| noted. that Dr. Heuer’s analysis of 


the. nature. of the difficulties en: 
countered i in Tunnel No. 3 is basic: | 
ally the same in his handwritten re- 


port of July 17, 1971 (AX 20), his 


report of. May 1973 (AF 7A) and — 


his testimony at the hearing. We 


note, however, that insofar as the — 


record. discloses, the Government 
- does not appear to have been ap- — 


prised of either the handwritten re- 


port of July 17, 1971. (AX 20),0F |. 
of Dr. Heuer’s report of Sept. 17, _ 
1971, (AX 5), until they were intro- 


duced as appellant's exhibits at the 


hearing.” 


‘Within. appellant's ofganization . 


‘there appears to have been a pro-. 
nounced reluctance to accept. Dr. . 
~ Heuer’s analysis as a sound basis ._ 
for the claims asserted: Although 
_ the claim for rock failures in Tun- 


nel Nos. 3 and 3A attributed to the — 


relief of in- -situ: stresses was pre- 
sented by the contractor’ s letter of 


Jan. 31, 1973 (n.64, supra, and ac- 


-companying text), the contractor 


continued to articulate an. entirely | 
different basis for the DH 116 claim _ 
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long ier the filing of the oan for | 
shield about 7 feet. long over the 
mole which was not installed, how- 


in-situ rock stress failures (nn.55~ 
61, supra, and accompanying text). 
in fact, it was not until at the May 


— 1976 hearing that the DH 116 claim | 


was finally © | abandoned (0.223, 
| ae a). 7 

The home office of ens: appellant 
at San Mateo, California, appears 


to have evidenced even less regard 


for the determinations purportedly — even , | 
_ the protracted delays by Mr. Sper- 
ry in proceeding with the execution — 


made by Mr. Sperry respecting ref- 
erence reaches and: claim. reaches. 
Months after the May 1973 claim 


4 submission (AF 77) showing claim 


reaches and reference reaches, the 
corporate officials concerned at San 
‘Mateo were using the future tense 
- in referring:to the establishment of 
reference reaches for the three basic 
operations involved in. tunneling 


- (nn.132-87, PunnGs and. accompany- | 


: me text). 


| Many of the problems encoun- 
| tered in Tunnel No. 3 can be traced — 
_ to the procrastination of Mr. Sper-. 
ry with respect to the installation 
of a partial shield over the mole. 
and the delay in ordering the 


equipment required for applying 
protective coatings of shotcrete to 


the exposed surfaces of rock to pre- 
vent surficial deterioration, par- 
— ticularly from water. In this con-— 


_ nection we note that the Navajo 
Indian. Trrigation Project for Tun- 


nel Nos. 8 and 3A was the first 


project on which Mr. Sperry was 


_ the project manager and that prior 


to September of 1970, he had had 


experience in only one bored tun- | 


nel (AX 88). : 
As has been previously noted, in 
a letter dated Dec. 7, 1970, Mr. 
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Bpetty had proposed the use of a 


ever, until Oct. 5, 1971. Also noted 
was the fact that although the bid 


submitted in September of 1970 in- 


cluded some money for a protective 
coating of shotcrete, it was not un- 
til the major fallout in mid-July of — 


(1971, that the shotcrete equipment 


was even ordered. It is clear that 


of the contractor’s own plans ma-. 
terially increased the cost of con-: 
tract performance and that the in- 
creases in costs so caused can not be 
attributed to the cae site con- 
ditions. encountered. | 

One of the principal points mate : 
by the Government with respect to 
quantiim is the lack of reference to 


~ stationing which has characterized 


appellant’s: «claim ~ presentation 
(GPB 81-88).- While the case as 
stated by the Government is some- 
what overdrawn (Dr. Heuer and 
Messrs. Sperry and Green all re- 
lated their testimony—at: least to 


some extent—to stationing), it is 


nonetheless true that the appel-. 
lant’s presentation leaves: much. to 
be desired from: the standpoint of: — 
showing the precise stretches of the 


tunnels forming the basis of the 


claims which were affected by the 
differing site conditions. For exam- | 
ple, the portion of Mr. Sperry’ S 
diary in evidence (GX Hl) is not 
of material assistance to the appel- 
lant in this regard. Pore 

_Itis true, however, that numerous 


photographs showing rock failures 
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of the a upon eich. the differ- 

ing site conditions claims are. pred- 
. icated—identified by station—are 
_ (1) Included in the record (e.g.,AX - 
—4,AX%5,and AF TTA) or (ii) were | 
2 introduced at the hearing (nn. — 
PAB&AB,. supra, and. _accompanying 
text), In addition, the want of sta- 
tioning in the reports or in the tes-_ 
timony is supplied in. part by. the. 
geologic drawings made by the 


project geologist during the course 
of contract performance. (nn. 155, 
158&59, supra, and accompanying 


text). Also for consideration. in this. 


regard is the failure of the Govern- 
_ ment witnesses (notably the project 
construction engineer) to controvert 
what is shown on the. BOR. sur- 
veys as depicted on Drawing Nos. 
R2093. and R2094 (AF 77A). 


Another factor we have taken 
into account in undertaking to as-- 


sess the disparate positions of the 
parties has been the apparent reluic- 


tance of Bureau personnel above the - 


project level to fully investigate the 
contractor’s claim of differing site 
conditions with a view to determin- 
ing the facts present in the case 
‘upon. which an informed. judgment 
respecting the merits of the claims 
could be made. Inexplicable to the 
Board is why Mr. Logan would 
_ have shown no interest in ascertain- 


ing. whether the project geologic. 


personnel had confirmed as correct 


some of his findings and particu-_ 

larly his findings No. 6 (“(6) geo- 

logic conditions encountered in the © 
tunnel to date. do not: differ from. 


. _ that portrayed by the specifications 
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dociment”) : when, ee to his 


testimony, that is what he had: com- _ 


missioned the proj ject geologic per- 
sonnel to do (nn. 334-28, eugene, and % 
accompanying text).. 3 | 


Even . less ‘reeponsiblen is “itie fact se 
that. in a decision rendered. on _ 


Dec. 31,.1974, the contracting offi- 
cer ahead say that the Government 
had been unable to verify reports 
by contractor personnel. of failure 
through intact rock (AF 10,-p. 12), 
since it is presumed that at the time 


the decision was being prepared the 
contracting officer had. access to the ° 


geologic drawings (AX 87) which ~ 
clearly show the contractor to have. 


encountered fallout associated with 
freshly fractured rock (nn.155&158, 


supra, and accompanying text), as 
has been conceded by the Govern- 
ment with respect to at least 900 feet 
of Tunnel No.3 (GPB 85-86). 
Long before’the project geologist 


had completed the drawings, how- ~_ 
ever, 2 Bureau of Mines geologist cs 


had expressed the opinion in’ writ- 


ing that roof support i in Tunnel No. | 


3 would have to be effective within 
minutes’ after the tunnel roof was 
exposed behind the cutter head (n. 


(24, supra, and. | accompanying text). 


Almost 3 years before the contract- 


ing officer had been advised. by. the — 
project — construction engineer. of 
fallout. in Tunnel. No. 3 occurring _ 
| “immediately after excavation re- : 


moved. the underlying rock support”. 


| (text accompanying n.311, supra). 


-For.the contracting: officer to say | 


4 in the face of such evidence that the. 


Government had. been unable to 
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verify vepona’ by contractor per- - 
ment counsel says: 
Mr. Stone’s testimony speaks for 
itself as totally inadequate to-ex- — 
plain the. figures in Exhibit A-10 
_and how they. were arrived at. We 
do know, however, they were made _ 
up after the fact and bear no rela-_ 


sonnel of “failures through intact 


rock” is highly indicative of a mind 
get against. addressing seriously the 
_. question of whether the conditions’ 


encountered in ‘Tunnel Ne os. 8 and 


<A differed: “materially from aa ae 


indicated - In this. contract” 
whether they constituted eaninees 


physical conditions at the site, of an. 
‘unusual nature, differing materially 
from those ordinarily encountered 


and generally recognized as inher- 


“% ing in’ work of the character pro-— 
_ vided for in this contract” ud Gen- 
— eral Provision No. aye | | 


~ The Government aon: that. the 


3s Gontractot - bid in anticipation of 
aa making a trémendous profit'on rock- 
bolts (GPB 80). In support of this 
statement the Government refers to 
a graph appearing on the contrac- 
tor’s bid estimate (GX TI). Assum- 


ing, arguendo, that. the graph can 


| properly be interpreted i in the man- 
. ner suggested by the. Government, 


we note that. the. contractor’s ex- 
| pectations would have to be realized 


_in circumstances where in: Bidding | 


| Schedule N. Os. 2 and 2A of the In- 


_ vitation For Bids the Bureau had 


- prescribed both the quantity of — | 
_ given by the Government’s witness, 


rockbolts ‘to be used and the price 
to be paid therefor (AF 1; Tr. 183- 
84). Irrespective of the contractor's 
- expectations, however, it appears to 
be clear that the differing site con- 


ditions claim has been presented. as 
a cost. claim and that in such cir- 
cumstances only the costs actually © 


paid for rock bolts would: be in- 


_ cluded‘in the base upon which the > 
10: percent profit. sc is predi- 


cated (ARB — 
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In the posthearing brief Gouin: : 
“[We think 


tion to a. differing site condition” 


(GPB 91). 


From. this somewhat srismate 


statement, it is not clear whether it 
is intended to imply that the costs — 


actually incurred in performing the | 
contract were allocated to claim 
reaches and reference reaches in an 
arbitrary fashion. after the fact or 


if a question is being raised as to 
whether ‘the figures on which the 
claim’ is: based are themselves in- 


flated. If the former meaning is the 
correct interpretation of the quoted . 


statement, then the Board’s find- 
ings that the claim reach/reference 

reach approach is nota proper basis" 
for determining the amount of the 
equitable adjustment makes the 
question presented moot. If it is in- 


tended to present the latter question 


for our consideration, however, we 
can only say that the evidence of 


record including the testimony 


Gaylor Hay, tends to support the 


-appellant’s position that the excess 


costs incurred in performing’ the 


contract © were somewhat greater — 
than the - amount of ‘the claim 7 


asserted. | 
[9] The Board ations this occa 


sion to note, however, that it.seri- = 


ously questions the wisdom of the 


Government not: arranging for the 


audit of multi-million dollar claims _ | 


Jo LOR UTAH, INC.” 
sis i ae, Sanuary 13, 1981 | 
- ae waged In aed. faith 
by reputable | 
| supra), rather than proceeding on 
the supposition (as appears to be 
. the case here) that it will be suc 
cessful i in resisting the claim on the 
merits. Securing audits will: not 


contractors (n.8, 


only facilitate the. examination of 
- witnesses with respect. to quantum 


but are likely to prove useful in es- 
tablishing a basis for agreeing upon 
stipulations narrowing the issues in 
quantum areas or affording a basis — 


for arriving at a settlement prior to 


7 the hearing, while itis In progress 


or after it has been. concluded. As- 


| . suming a Government auditor fa- 
‘miliar with the costs.principles ap- 


plicable. to. Government contracts 


had audited the costs in this. case, lt 


is likely the report would disclose 


~ how much was included for (i) bus- 
iness_ entertainment expenses and | 


— (11) company-type advertising. (n. 
~ 225, 
| ‘eqaipment costs whether costs 1n- 


volving idle time had been prepared | 
In accordance with Paragraph 17 of 
the contract and whether particular — 


equipment was operating (text ac- 
ae a n.232, supra). 


B. Decision. . et 


The reference reach/claim aaa, 
approach having been found to be 


unacceptable as a measure for de- 


_. termining the amount of the equi- 


~~ table adjustment due the contractor 


in this case, we turn to consideration = 
of other possible bases for arriving 


at an equitable adjustment. Accord- 


ing to appellant’s counsel, AX 84 


- contains a summary of the costs in- 


supra) and with respect to 


ma ar 


‘curred by the ipreltant 3 in rike a 
erence and claim reaches (AOB. 
56). The. claim. may therefore be 


treated as having been presented o on 
a modified total cost basis. = 


"Respecting | ‘claims presented on 


a total cost. basis, the Court of 


Claims has stated : “This. method 
of proving damage i is by no means 


satisfactory, because, among. other - 
_ things, it assumes plaintiff’s costs 
were reasonable and that plaintiff - 


was not responsible for any in- — 
creases in cost.” F. H. McGraw & 7 


Co. ve United ‘States, 131 Ct. Cl. 


501, 511 (1955). Amplifying upon 


; this appraisal in a later case, the 


Court of Claims stated: “The ac- 
ceptability of the method hinges on 
proof that (1) the nature. of. the © 


particular losses make it impossi-.. 


ble or highly impracticable to de- 


termine them with a reasonable 
degree of. accuracy 5 (2) the plain- 

tiff’s bid or estimate was realistic; 
(8) its actual costs were reason-— 
able; and (4) it was not responsible 
for the added expenses.” 


WRB | 
Corp. v. United States, 183 Ct. Cl. 
409, 426 (1968). | 

[10] We need “not. conse | 
whether the first. three conditions 


stated In. WRB have been. satisfied | 


since it 1s clear. that the last con- | 


dition has not been met. Based 


typon the evidence of record dis- 


-cussed in Part. III A of this opin- 
lon, 
manner in which the appellant. pro- 


the Board finds — that _ the 


ceeded both before and after 


encountering the differing site con- 


ditions accounts for a very sub- 


stantial part of the added costs for — 


| Oo. 
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which claim has been angie. ‘The 
total ‘cost method is therefore not 
| acceptable as a basis for the equi- 
— table adjustment i in this case, 
-On a number. of occasions the 
Board has been confronted with a 


question of determining the amount. 


_ of an equitable adjustment where, 
as here, the total cost method has 
been found to be unacceptable, the 


contractor has failed to segregate 
~~ costs and the Government has been. 3 


- found to be liable for at least some 
part of the costs incurred, 

In all of such cases the Board has 
determined the amount of the equi- 
table adj ustments by resorting to 


| what has. been described | as the jury. 


verdict approach. Cases in this cate- 
_ gory over a 15-year span include the 

following: Linecoin Construction 
IBCA-438-5-64 (Nov. 26, 
1965), 72 LD. 492, 509-04, 65-2 
BCA par. 5, 284 at 2A. 587-88, afd 


on reconsideration, 73 I.D. 49, 66-1 


BCA par. 5,343; Power City Con- 
struction § Equipment, Ine. 


— IBCA-490-4-65 (July 17, 1968), 75 


LD. 185, 200-06,. 68-2 BCA par. 
(f 126 at 33,022-26: ; Ray D. Bolander 
Go. Ine., IBCA-331 (Mar. 30, 
| 1970), MG LD. 31, 39-40, 70-1 BCA 
par. 8, 200 at 38,133-34; JB&C Co.. 


IBCA-1020-2~7 4 and IBCA-1033- : 


4-74 (Sept. 28, 1977), 84 ILD. 495, 


582, 77-2 BCA par. 12,789 at 62,154— 
5B; and -A&/ Construction Co., Ine. 
| -TBCA-1149-9-77 (Dec. 28, 1978), 
85 LD. 468, 480-92, 79-1 BOA par. 


13 621 at 66. 1188-94, 
Appellant’s ‘claim. for an. equi- 
table adjustment for the differing 


site conditions said to have been — 


encountered in Tunnel Nos, 3 and 
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amount of $3,849 560 (n.1, supra). . 


differing 
encountered in Tunnel No. 3A. 


| through X) 
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ve been submited in the © 


We have found, fae that no 
site conditions were 


Consequently, before undertaking 


to determine the equitable adjust- 


ment to which the appellant is 
entitled by reason of the differing — 
site condition encountered in Tun- — 


nel No. 3, we must first determine 
the amount by which the consoli- 


dated claim (corrected AX 84) 


should be reduced by reason of our — 


denial of the claim asserted for 
excavation and for placing arch 
concrete in° Tunnel No. 3A. We 


have previously noted that simply __ 
adding the figures in corrected 


AX 84 would result in a claim of 


$4,004,341 rather than the amount 


of the claim as asserted of 


| $3,849,560 (n.1, supra). An exam- — 


ination of the exhibit discloses 
that: the amount claimed for 
“profit” on the base items (corrected 
AX 84, Roman numerals IV 
is understated. by | 
$2,206 (10 percent of $3,373,652 is 
$337,365 and not $335 159), while 

the ‘amount claimed for “Bond | 


Premium on Increased Contract 
Amount” is overstated by $132,626 


($8,711,017 x 004 is $14,844 as 
contrasted with the $147, 470 shown 


on corrected AX 84), resulting in 


a net understatement in the claim 
according to these computations of 
$4. 361 ( $4.004: 341 less $130, 420 


($132,626 — $2,206) is $3,873,921 as. 


compared to the claim asserted of 
$3.849,560). | 

According to our éaleulations 
the claim properly computed— 
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after Pecan ‘costs between’ 
_ the three basic operations (“Tunnel 
_ Excavation,” “Place Invert Con- 
; cre ” and 


__ Claim for. 2. 


Place Arch Conerete naan anna | 


“Place Arch — Cote 


‘crete 2), Pere allocating the. direct 
and indirect expenses, as well as 
profit between the two tunnels—is_ | 
as. follows: 7 


‘Tunnel. A 


| Consolidated | - Tunnel a 
Claim- No. 3 -.- No. 8A 
| $2, 371, 840 $2,064,488 $307,352 
| 294, 095 — 294,095 
1,208,958 918,448. 290, 510 
ore. ($3,277,081 $597, 862 


BR yoni the  asalidatsa Aree ot 
$3,874, 893, there must be deducted 


_ the amount of $597, 862 allocated to — 
the disallowed claims pertaining to 


Tunnel No, 3A (“Tunnel Excava- 
tion” —$307, 352 ; “Place Arch Con- 


crete” —$290 510) leaving a balance 
_ claimed for Tunnel No. 3 of $3,277,- 


031 comprised of the amounts allo- 
cated to “Tunnel Excavation”. ($2, 


064,488), “Place Invert Concrete” 
($294,095), and “Place. Arch Con- e 
the tunnels as reference reaches..'To 
have any validity, it would have 
been necessary for the appellant to — 


crete” ($918,448). 
_ In determining the amount of the 
equitable adjustment for the differ- 


“ing site conditions encountered in_ 
Tunnel No. 3, the Board has con- 
"2 a sidered the detailed findings it has 

-made with respect to rock failures’ 
due to overstressing © (shear. type 
| failures). Earlier in the opinion we — 
_ -havenoted the generally unsatisfac- . 


tory nature of the evidence respect- 
ing the frequency and scope of the 
rock failures attributed to the differ- 


‘ing site conditions, particularly 


with respect to the “Place Invert 
: Concrete” and “Place Arch .Con- 


-- crete” claims. As we have previously 


‘noted, the portion of Mr. Sperry’s 
diary in evidence is not of material 


assistance to the appellant in this a 


regard. — : 
Apparently in an effort’ to over- 
come the weakness stemming from 


the absence of sufficient: stationing. 
~yeferences showing the extent of 


the differing site conditions en- 


countered, the appellant conceived | 
of the novel approach of presenting — 


the claim on the basis of designat- 
ing some stretches of the tunnels as 
claim reaches and other stretches. of 


show that in long stretches of the 
tunnels, the, materials. encountered 
were largely homogeneous and. iso- 
tropic in nature. This it has failed 


to do. For this doctrinaire approach _ | 


to proof. of differing site conditions. | 


to succeed, it would also have been 


necessary for the appellant to show 
that the person selecting the claim 
reaches and reference reaches was 
highly qualified in the field of rock 


~mechanics and. had had extensive ex- — 


perience in tunneling work and par: 
ticularly in bored tunnels. While we 


have grounded our decision in this - 
area on the fact that neither Mr. 
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Sperry nor ‘anyone else testified to ‘ 
having selected the claim reach for 


“Tunnel Excavation” snd no one 


testified to having selected either 


the claim or the reference reaches 
for the “Place Invert Concrete” and 

“Place Arch Concrete”: claims, we 
_ take this occasion.to note that. there 


is nothing in the record to show that _ 
during the period in question. ‘Mr. - 
Sperry had either. the expertise. or 


the experience to have qualified him 
_ to select reference reaches and claim 
_ reaches as a basis for establishing 
the equitable adjustment to which 
the contractor was entitled by rea- 
— son of having encountered differing 
Site. conditions. 


Nevertheless, the siipalliid did ee 


| fer in evidence numerous _ photo- 


graphs showing. that it had encoun- 


| tered rock conditions in Tunnel No. 


3 of the type on which its differing 
_ site conditions claim is based. With 


respect to such photographs and in 


_ other areas, Dr. Heuer gave exten- 


sive and detailed testimony in sup- 


port of the differing site conditions. 


claim. In regard: to Dr. Heuer’s 
testimony concerning: the conditions 


actually encountered in Tunnel No. © 


8, the Government offered no coun- 


__tervailing evidence. The appellant — 
was also materially assisted in. the 
proof of its case, particularly in the’ 


area of quantum, by the geologic 
mappings made by the Bureau’s 


project geologist (AX 87), and to 


some extent by the failure of the 


2 - Government to controvert what the- 
| large contractor drawings pertain- — 


ing to Tunnel No. 3 showed with 


‘respect to the various surveys the 


Bureau had made of the invert. | 
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| a addition, we have noted the > 


explicable failure of Mr. ‘Logan to 
proceed with a serious investigation 


of the differing site conditions claim 


and the apparent mind set of the 


contracting officer against address- 
ing seriously the question of wheth- 


er the contractor had encountered | 
differing site conditions in “the 
course of constructing the tunnels 


even to the extent of denying facts - 


in his possession or with which he is 


charged with knowledge. While 


there are a number of difficult ques- 
tions in this case, the material facts _ 


bearing upon. the conditions en-— 
countered in Tunnel No. 3 are for 
- the most part undisputed, as is evi- _ 


denced by the Government’s failure 


to controvert. the factual evidence | 


offered by the appellant i in this area — 
at the hearing. | 


The Board has previously noted, aes 
epee: the contractor’s failure to | 


segregate cost and the problem pre- 


sented in attempting to determine 
the extent to which the additional — 


costs claimed to have resulted from 


the differing site conditions can 
property be attributed to that cause 
and not to other causes. Here the 
problem: is compounded by the _ 
marked tendency the contractor has 
shown to attribute to the differing : 


site conditions all delays to contract 


performance irrespective of their 
origin and its failure to adhere to © 
measures in the course of perform- 


ing the contract either recognized ; 
as necessary or desirable in its bid — 
estimate or when submitting itsrock _ 
support program to the Bureau for E 


approval, 


time; 
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an Part ane re of this opinion, we 


have discussed at length various 


ways in which performance of the 


contract was seriously delayed and 


- costs greatly increased by causes 
_ which cannot be attributed to the 


differing site conditions the contrac- 


/ tor ‘encountered i in Tunnel No. 8. In - 
summary, these causes of delay or. 
_inereased costs include the follow-— 
ing: (i) delays for which, insofar 

- as increased costs are concerned, the 

~ contractor is responsible without re- 
gard to fault (e.g., strikes and other — 
forms of. labor - unrest (wildcat | 


strikes) ); maintenance and repair 


of equipment, as was the caes with 
respect to most of the mole down- 
(ii) difficulties which should 


have heen accepted as a normal cost 
- of doing business where, as here, the 


contractor chose a prototype hard 
_ rock mole to bore tunnels in rela- 
tively weak ground. (e.g., rock fail-~ 


ure attributable to. the Fa ey to the delayed perform- 


from. the grippers; delays incident 


to encountering soft invert) ; (in) | 
_ rock failures that: should have been — 
and were anticipated (4g. failures 
to bedding | planes; failures due ~ 
solely to action of water) ; (iv) im- ‘ 
pediments to contract performance 


resulting from protracted delays by 


the contractor in implementing its - 
own plans. (e.g., failure to provide 
_ partial protective shield over mole 
for 10 months after the Bureau was_ 
notified that such action. was con-— 


templated ; failure to secure equip- 


ment required for applying protec- — 

tive coatings of shotcrete to surfaces 
of Tunnel No. 3 until after major 

fallouts in the tunnel had occurred 


in mid-J uly of 1971, even mene 
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the bid submitted in: i September of a 
1970. included an allowance for such | 
protective coatings; and. ( v). diffi- 


culties which should have been. an- 


ticipated in coping: with rock fail- 
ures In. local areas of the tunnels 


; where. the existing patterns for the. ee 
use of rockbolts would probably 7 
‘prove. to be ineffective without re- 


gard to the problems related to the 


differing site conditions which could — 


not have been anticipated. 7 
On the basis of the record before _ 


us, it is not possible to. determine | eo 
with mathematical precision the ex- 


tent to which the differing site con- 
ditions encountered in Tunnel No. 3° 


delayed contract performance or in- 

creased the costs thereof; nor can 
any such determination. ‘be made | 
with respect to the various factors 


enumerated above which we find, 
however, did contribute very sub- 


ance. and increased costs involved: 


in performing the contract. “Based i 
upon our review of the entire rec- 
_ord, as well as our findings made 


with respect thereto and the infer- 
ences drawn therefrom, and weigh- ; 


ing the evidence present in the case 
as best we can, the Board finds.and — 
determines that the equitable ad- 
-justment to which the contractor is 


entitled by reason of encountering \ 


differing site.conditions in Tunnel — 
: No. 3 is in the amount of $1, 500, 000. 


— Summary — 

1. The Board finds the appellant : 
to have encountered differing site 
conditions in Tunnel No. 3 and fur- _ 
ther finds that by reason thereof the _ 


appellant is entitled to an equitable | 
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| adjustment of the contract price in 


the amount of $1,500,000. 
9, The Board finds that no differ- 


ing site conditions were encountered — 


in Tunnel No. 3A and consequently 


denies the claim asserted by the ap-_ 
pellant in connection therewith | 


calculated to be in’ the amount of 
$597,862. (“Tunnel Excavation”— 
$307,852 5 “Place. Arch Concrete”— 
$290, 510). | 


3. The appeal i is otherwise denied. 


Wrram i McGraw 
NC si ad © Judge 


Wr CONCUR: 


G. Herpert Packwoop | 
Administrative Judge = 


Rossen C. Lyncx 
Administrative Judge 


APPENDIX a 


. Contract No. 14-06-D-7054 
. Suecncations No. DC-6849 | 
TBCA-1068-4-75 


| GENERAL PROVISIONS 
(Construction Contract) — 


4. DIFFBRING SITH CONDITIONS | 


(a) ‘The Contractor shall promptly, 
and before such conditions are disturbed, 
sage) the Contracting: Officer in writing 


(1) Subsurface or. latent physical 


are at the site ‘differing materially 
from those indicated in this contract, or 
(2) unknown physical conditions at the 


Site,. of an unusual nature, differing 


materially from those ordinarily encoun- 
tered and generally recognized as inher- 
-ing in work of the character provided for 
in this.contract. The Contracting Officer 
shall promptly investigate the conditions, 
and if he finds that such conditions do 
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materially so differ and cause an increase 


or decrease in the Contractor’s cost of, or 
the time required for, performance of any 
part of the work under this contract, 
whether or not changed as a result of 
such conditions, an equitable adjustment . 
shall be made and the contract modified 


-in writing. accordingly. 


(Dd) No claim of. the Contractor under 
this clause shall be. allowed unless the 
Contractor has given the notice required 


‘in (a) above; provided, however, ‘the © 
time prescribed therefor may be prtenced 7 


iby. the. Government. 

(ce) No claim by the Contac: for an 
equitable adjustment hereunder shall be 
allowed if asserted after final payment 
ee this contract, aan 


TUNNEL CONSTRUCTION 


50. “CONSTRUCTION OF TUNNELS, 


. GENERAL 


Snienine of tunnels as used in 
these specifications’ include: the excava- — 
tion by tunneling methods, supporting | 
the. tunnels, placing of concrete lining, 


and. other related work for the tunnel 
_ sections between Stations 721+81.33 and 


874-129. 90 and between Stations 985-+ 
1018-+-44.67, including the 
closed transitions and reinforced portal 
sections at the inlet and outlet ends of 
the tunnels. 

Construction of tunnels does not in- 
clude open-cut excavation, backfill, or 


-eompacting backfill within the above 


stations. 
The location of the Hanne porials » may 


ye moved, at the direction of ‘the. con- . 


tracting officer, to accommodate the con- 
ditions encountered during excavation 
operations. If the tunnel portals are 
moved all stations or elevations of portal 
structures and limits of tunnel . con- 
struction will be. changed accordingly. - 

The tunnels shall be supported where 
conditions encountered are such as to re- 
quire support. Approved types of support — 


are shown on the drawings. 


gions. of 
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“Where conditions in cele cannes are 
suitable for rockbolt supports the con- 
tracting officer ~ will approve the. use 
thereof. Rockbolts shall be furnished and 
installed in accordance with the provi- 
‘Paragraph 58° and payment 
therefor: will be made at fixed unit. prices 
as prescribed. therein. No payment will 
be made for rockbolts used in conjunc- 
tion with: supported sections described 
below. in this paragraph. - 

Where the ground sonditiaie in. the 
Sannels are such that the use of supports 
-is required, the contractor may at his 
option use either shotcrete support or 
structural-steel Supports or an approved 
combination thereof, or steel reinforce- 
- ment ‘sheets and shotcrete support. Re- 
gardless of whether shotcrete support or 


structural-steel supports or an approved | 


combination thereof, or steel reinforce- 
ment sheets and. shotcrete ‘Support. is 
| used, payment will be made for support- 
“ing. the: tunnels on the linear-foot basis 
for. the actual lengths of the tunnels 
supported aS approved by the contract- 
ing officer. Reaches of the tunnels with 
approved structural-steel supports placed 


4 at 6-foot centers or less will be con- 


sidered . for payment purposes. as. _sup- 


ported reaches of the tunnels. Payment - 
for furnishing and installing tunnel sup-.. 


- port system will be made at the unit 


a prices. per linear. foot. bid therefor in 


the schedules which prices shall include 
the costs of furnishing all materials and 
placing shoterete for tunnel support, the 
costs of furnishing all materials. and plac- 
ing structural-steel supports; or the. costs 
of a combination shoterete and_ struc- 
tural-steel supports, or the cost of plac- 
ing steel: reinforcement ene and .shot- 
crete support. . 

’ Where shotcrete or ‘steel eetnebedeniont 
glist vesused for tunnel support, meas- 
- urement, for payment, of furnishing and 
installing tunnel.support system will be 


made for the: actual length. of tunnel — 


supported with ‘shoterete or steel rein- 


| a forcement. sheets. ‘Where structural-steel 


_ gupports are used, measurement, for pay- 


‘rock | _ Support bolts, 
structural-steel 
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ment, of furnishing and installing tun-. 
hel support system in each reach of sup- 


ported tunnel will. be the distance be- 
tween end supports plus 4 feet. 


_Shoterete support shall be ‘in accord- sr 
ance with Paragraph 55. Structural-steel 7 
tunnel supports shall be in accordance 


with Paragraph: 56. Steel reinforcement _ 


sheets shall be in accordance with Para- 
graph. 56A. i 

Nothing contained in these enc 
tions shall prevent the eontraetor, at his 
own expense, from erecting such amounts 


of temporary supports as he may con- - 


or from - using . more 
more or heavier 


sider. . necessary, 


supports, Or 
thicknesses of shotcrete for support than 
the minimum required structural-steel 
sections of minimum thickness of shot- 


crete. support. Nothing in these ‘Specifi- 


cations shall be construed to relieve the 


-eontractor from sole responsibility for 


the safety of the tunnels or from. liabil- 
ity for-injuries-to or- deaths of ae 
or damage to property. | | 

Under Schedule Nos. 1 and - JA the 
tunnels are to be excavated by drilling 
and blasting methods and constructed 
to the requirements of the horseshoe sec- 
tions as Shown on Drawing Nos. 12 (809-- 


_D-194) and 138 (809-D-227).. 


Under Schedule Nos. 2 and 2A ‘the 
tunnels are to be constructed. to the re- 
quirements of the machine-bored tunnel 
sections as shown on Drawing No. 11 
beam ag | 

~ Waterstops at each end of the ‘are 
shall be furnished and placed: in accord- — 
ance with Subpardgraph 97b. and pay- 
ment therefor will. be made under either | 
Schedule Nos.-1 or 2 and either. Ereaute . 
Nos. 1A or 2A.. | 
. The piezometer. installation in ‘Tunnel 
No. 3 shall be. installed in ‘accordance: 
with the drawings and Paragraph 65. 
and payment therefor will be made under — 
Schedule No. 3 as therein provided. . 

Government testing 
many of the sandstones, ‘Shales and silt- 
stones to be excavated will deteriorate — 


greater 


indicates ‘that * 
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2 air or water or when stress relieved 


or a combination of the three. The con- 
tractor: shall be responsible. ‘for provid- 


'. ing a clean, undisturbed. surface for 
- placement of the. lining. ‘He may accom- 
plish this by applying protective. coatings. 


- under. Paragraph 54, installing subinvert 
tunnel protection in. accordance with 


7 Paragraph 60,. by . dewatering. in accord-— 


ance with Paragraph 51, or by removing 
any deteriorated or disintegrated ma- 
terial back to clean, ‘undisturbed surfaces 
in accordance with Paragraph 59. If pro- 
tective. coatings or subinvert concrete is 
not © installed, removal of substantial 


amounts of deteriorated or disintegrated | 


materials is expected. 


No direct payment will be “maa de: eo 


protective coatings placed, in the tunnels, 


_ and the costs. thereof shall be included — 
in the unit prices bid in the schedules for 
other. items of work. If the. contractor 
elects. not to apply protective coatings or 
subinvert concrete on these. surfaces the | 


following provisions shall apply : 


ae Immediately before placing con- 
- -erete in the tunnel lining all loose dis- 
| ‘integrated rock shall be_ removed to 


~ clean, undisturbed surfaces at no addi-: 


. tional cost. to the Government. 


~ erete lining greater. than those. shown 


- in the tabulations on Drawings No. 12. 
| (809-D-194) and No. 11 (809-D-330) 


regardless. of whether or not the re- 


-moval. of loose and disintegrated . ma 


_ terial is outside the “B” lines, 


Where protective. coating of the exca- 


- vated surfaces is to be applied the con- 
tractor. may use the material specified 


| for “shoterete. for tunnel supports” in 


lieu of the material specified for “shot- 


crete for protective coatings” : Provided, 


That no direct ‘payment will be made . 


therefor and the costs thereof shall be 
included in the unit prices ‘bid in the 
schedule for other items of work as. pre- 
scribed in Subparagraph 54e. 


DECISIONS: OF THE DEPARTMENT ‘OF THE INTERIOR 


"SELECTION OF THE “PROPER ic 


or dictnboerete nig when enesed $i 


_- 188 LD. 


LEGAL INSTRUMENT (CONTRACT, 
GRANT OR- COOPERATIVE AGREE- | 
MENT) UNDER FEDERAL GRANT 
AND COOPERATIVE AGREEMENT 


ACT OF 1977 (P.L. 95-224) TO BE - 
USED IN FUNDING CONSTRUCTION 
OF RECREATION FACILITIES. AU- 


THORIZED UNDER THE FEDERAL — 
WATER PROJECT RECREATION 
ACT OF 1965 (P.L. 89-72) 


M-36931 


“Jaoary i 19, 1981 


Federal 6 Grant and Cooperative Agree- 
: ment. Act of 1977: ‘Use of a Contract 


Under sec. 4 of the Federal Grant and 
Cooperative Agreement Act, 41 U. 8. C. 501 


(1976); a contract would not be used to 
transfer funds from a bureau to a state . 
for the purpose of constructing recrea- 
tional facilities . on Government owned 
Jand when the transaction ‘is: accompa- 
- nied by a long term lease of the land to 
the State because the principal purpose of 
- the relationship is for the benefit of the 
~. gtate and not “for the direct benefit or 


33 - 
be No. Payment will be made for any | yes of the Federal Government. 


| yolumes of tunnel excavation or con- Federal Grant: ea Cuaperitive Rove: 


~mnent Act of A907: 
instrument _ 


Selection of 


Secs, 5 and 6 of the ‘Federal Grant and 


Cooperative Agreement Act require an 
agency. to use a grant or cooperative 


agreement and not a contract: whenever, 
as in the instant inatter, the principal 


purpose of the relationship between the 


agency and the state is the transfer of 
money, property or services or anything 
of value to a state or local government 
or other recipient to accomplish.a public _ 
purpose of support or stimulation auth- 
orized by a Federal statute, rather than 
acquisition by purchase, lease, or barter, 
of property or services for direct. benefit 


or use of the Federal Government. 
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2 air or water or when stress relieved 


or a combination of the three. The con- 
tractor: shall be responsible. ‘for provid- 


'. ing a clean, undisturbed. surface for 
- placement of the. lining. ‘He may accom- 
plish this by applying protective. coatings. 


- under. Paragraph 54, installing subinvert 
tunnel protection in. accordance with 


7 Paragraph 60,. by . dewatering. in accord-— 


ance with Paragraph 51, or by removing 
any deteriorated or disintegrated ma- 
terial back to clean, ‘undisturbed surfaces 
in accordance with Paragraph 59. If pro- 
tective. coatings or subinvert concrete is 
not © installed, removal of substantial 


amounts of deteriorated or disintegrated | 


materials is expected. 


No direct payment will be “maa de: eo 


protective coatings placed, in the tunnels, 


_ and the costs. thereof shall be included — 
in the unit prices bid in the schedules for 
other. items of work. If the. contractor 
elects. not to apply protective coatings or 
subinvert concrete on these. surfaces the | 


following provisions shall apply : 


ae Immediately before placing con- 
- -erete in the tunnel lining all loose dis- 
| ‘integrated rock shall be_ removed to 


~ clean, undisturbed surfaces at no addi-: 


. tional cost. to the Government. 


~ erete lining greater. than those. shown 


- in the tabulations on Drawings No. 12. 
| (809-D-194) and No. 11 (809-D-330) 


regardless. of whether or not the re- 


-moval. of loose and disintegrated . ma 


_ terial is outside the “B” lines, 


Where protective. coating of the exca- 


- vated surfaces is to be applied the con- 
tractor. may use the material specified 


| for “shoterete. for tunnel supports” in 


lieu of the material specified for “shot- 


crete for protective coatings” : Provided, 


That no direct ‘payment will be made . 


therefor and the costs thereof shall be 
included in the unit prices ‘bid in the 
schedule for other items of work as. pre- 
scribed in Subparagraph 54e. 
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LEGAL INSTRUMENT (CONTRACT, 
GRANT OR- COOPERATIVE AGREE- | 
MENT) UNDER FEDERAL GRANT 
AND COOPERATIVE AGREEMENT 


ACT OF 1977 (P.L. 95-224) TO BE - 
USED IN FUNDING CONSTRUCTION 
OF RECREATION FACILITIES. AU- 


THORIZED UNDER THE FEDERAL — 
WATER PROJECT RECREATION 
ACT OF 1965 (P.L. 89-72) 


M-36931 


“Jaoary i 19, 1981 


Federal 6 Grant and Cooperative Agree- 
: ment. Act of 1977: ‘Use of a Contract 


Under sec. 4 of the Federal Grant and 
Cooperative Agreement Act, 41 U. 8. C. 501 


(1976); a contract would not be used to 
transfer funds from a bureau to a state . 
for the purpose of constructing recrea- 
tional facilities . on Government owned 
Jand when the transaction ‘is: accompa- 
- nied by a long term lease of the land to 
the State because the principal purpose of 
- the relationship is for the benefit of the 
~. gtate and not “for the direct benefit or 
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be No. Payment will be made for any | yes of the Federal Government. 


| yolumes of tunnel excavation or con- Federal Grant: ea Cuaperitive Rove: 


~mnent Act of A907: 
instrument _ 


Selection of 


Secs, 5 and 6 of the ‘Federal Grant and 


Cooperative Agreement Act require an 
agency. to use a grant or cooperative 


agreement and not a contract: whenever, 
as in the instant inatter, the principal 


purpose of the relationship between the 


agency and the state is the transfer of 
money, property or services or anything 
of value to a state or local government 
or other recipient to accomplish.a public _ 
purpose of support or stimulation auth- 
orized by a Federal statute, rather than 
acquisition by purchase, lease, or barter, 
of property or services for direct. benefit 


or use of the Federal Government. 


28) ‘SELECTION OF THE Pes LEGAL ee 


7 (CONTRACT, GRAN T OR COOPERATIVE AGREEMENT) UNDER FEDERAL. GRANT 
AND COOPERATIVE AGREEMENT ACT OF 1977 (P,L. 95— 224) TO BE USED — 


IN. FUNDING CONSTRUCTION OF 


‘RECREATION: FACILITIES eee 


UNDER THE FEDERAL’ WATER PROJECT RECREATION ACT OF ‘1966. 


(PLL. 89-72)— 
January 19, 1981 


Federal Grant and Cooperative Agree- 


: _ ment Act of 1977: Distinction between 
as Cooperative Agreements. and Grants 


: If. substantial involvement is anticipated 
between the. agency and the state a €0- 
operative agreement is to be used to ac- 


complish the public purpose of support. If 


no substantial involvement is anticipated 
a grant agreement should be executed to 
- accomplish the public purpose of support 
or stimulation authorized by Federal 
_ statute. Because no substantial’ involve- 


ment is anticipated in the instant matter, 


a grant agreement ‘would be -the proper 


vehicle for accomplishin the ublic pur-_- . es 7 as es as 
° as ae : -  Is.an initial step to eliminate ineffec- 


tiveness and waste resulting from 
‘confusion over the definition and 


pose of support. 


To: Assistant Secretary; Land and : 


Water. Resources ae 
From: Solicitor | 
Susgecr: Selection of the Proper 


Legal Instrument (Contract, Grant 


or Cooperative Agreement) under 


‘Federal Grant. and... Cooperative. 


Agreement Act of 1977 (P.L. 95- 


994) to be used in Funding Con- 
struction of Recreation Facilities | 
authorized under the Federal Water - 


ley oe Act of. 1965 


| SUMMARY 


The Regional Solicitor, Sins 
~~ Mountain Region, has requested us 


to issue an opinion to clarify some bureaus and offices: will have some ~ 


_ of the . questions that have been 
raised. regarding the application. of 


‘the Federal Grant and Cooperative 


Agreement Act of 197 (aa _(herein- 


LPL. 95-224, Feb. 3, 1978, 92. ‘Stat. 3, 41 
Me 501 et seq. 


atten, « “the Act) to pee con-_ 
struction under the Federal Water — 


Project Recreation Act of July 9, 
1965 ? (hereinafter P.L. 89-7 2). The 
Act states that it is “An Act to dis- | 
tinguish - ‘Federal grant and. co-— 
operative. agreement relationships | 
from Federal procurement relation- — 


ships, and for other: purposes. * The 
Senate Report? which is a part of 
the legislative history of the Act ~. 
states that “the Federal Grant and 


Cooperative Agreement Act of 1976 — 


understanding of legal instruments 
used to carry out transactions and 


reflect basic. relationships between _ 


the Federal Government and: non- | 
Federal entities.” 


The purpose os this opinion isto 


provide guidance to the Water and 


Power Resources Service in assist- 
ing it to make the proper selection’ _. 


of the legal instrument to be used in © 
funding construction under P.L. | 


89-72. It is also our desire to discuss — 
-. and interpret the Federal Grant and 
Cooperative Agreement: Act of 1977 


in a genera] manner so that the other 


guidance 1 in making the proper pol- _ 


ley determinations. for selection ms 


2PL, 89-12, 79 Stat. 218, 16 U.S.C. 4601-12, 
€t seq. 
+ Senate Report No. “95-449, p. 2 Sept. 22. 


1977, 95th Cong., 1st Besa: 


DECISIONS: 


230, 


: the eppropmat: legal Gebriaent to 
carry out their programs. 


_To summarize. what follows, ‘t: is 


my opinion that funding to the 
States for construction of recrea- 
tional facilities at water projects is 
— essentially an assistance type trans- 
action with no substantial involve- 
ment between the executive agency 
acting for the Government and the 
States. Consequently, the use of a 
grant agreement would .be appro- 
priate in the instant matter. a 
IT. Background : 
A. Federal Water Projest Rec- 
—reation Act of as 1966: Gen- 
erally—._ 
 P.L. 89-72 is the éuerenit palo 


ity under which the Water and 
Power Resource Service arranges 


for development and administra- 


| tion of outdoor recreation and. fish 


and wildlife enhancement facilities. 
In order to encourage non-federal 
public bodies to administer, oper- 
ate, maintain and replace such facil- 
— ities, the Federal agency having ad- 


- ministrative jurisdiction may bear 


50% of the separable cost of a proj- 
ect allocated to recreation: facilities 
and 75% of the separable cost of a 


project allocated to fish and wildlife | 


ties and a proj ect ads 


then may -be leased to the non-fed-_ 


eral public body which aes to sa 
minister them. 
By Federal rid and Pisses 


tive Agreement Act of 1907: 
| Generally— 


Sec. 4 of the Act requires each 


federal agency to use a ppocriement 


OF THE DEPARTMENT OF THE INTERIOR 


(88 I.D. 


cain as the legal instrument for 
the relationship between the agency 


anda State whenever the principal 


purpose of the. instrument is the ac- 
quisition, by purchase, lease, or bar- 


ter, of property or services for the 
direct benefit or use of the Federal 
Government. — : | 
Sees. 5 and 6 of the Act. require | 
the agency to use a grant or coop- 
erative agreement whenever - the 
principal purpose of the relation- 
ship between the agency and a State | 
is the transfer. of money, property, 
or services or anything of value to — 
the State to accomplish a public pur- 
pose of support ‘or stimulation au- 
thorized by a federal statute, rather 
than acquisition by purchase, lease — 
or barter, of property or services for 
direct benefit or use of the Federal 


_ Government. 


_ The Act Sowicie weer co- 
operative agreements and grants by 


requiring a determination of wheth- . 


er or not substantial involvement is 
anticipated between. the executive 
agency and the State. If substantial 
involvement is anticipated, a co- 
operative agreement is to be used to 
accomplish the public purpose of 
support. If no substantial involve- 
ment is anticipated, then a grant 
agreement should be executed to ac- 


- complish the public purpose of sup- 


port or stimulation oor by 
the federal statute.*_ : 

-The Act itself does not authorize 
any federal agency to execute or 


participate in’ any procurement, | 


4 For. illustration of substantial involve- — 
ment, see OMB interpretation of the Act con- 


. tained at 43 PR 36863. | 
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grant or cooperate agreement. That 


authority must be found in some 
other source. But sec. 7(a) of the — 
each ex- 
ecutive agency authorized by law to 
enter into contracts, grant or CO- 


Act does provide that“... 


- operative agreements;- or similar ar- 
rangements is authorized and di- 


rected to enter into and use types « of. 


- contracts, grant agreements, or. co- 


operative agreements as required by. 


| this Act.” — 
The determinations to enter into 


__. a procurement contract, cooperative 
agreement or grant are policy deter- 


minations to be made by the execu- 
tive agency involved. Federal : agen- 
. cies have the flexibility to determine 


_ class of transactions is procurement 


or assistance and, if assistance, 
oe whether it is of the nature suitable 
fora grant or a cooperative agree- 
ment. The agency’s primary mission — 


should. influence its determination 
of whether the transaction 1s pro- 
curement or. assistance, and the ex- 
tent of its involvement. The classi- 
: fication of the transaction will be- 


come a public. statement for public. 
and Congressional review of how 


the agency views its missions, its 

_ responsibilities, and its relationship 

with the non-federal public body. 
Ttl. I nterpretation of the Federal 


Grant and Cooperative Agree- 
ment Act of 1977 and Its — | 


‘tion to the Federal W ater Pro}. 

ect Recreation Act o if J uly 9, 1965. 

~The Water and Power Resources 
Service and individual States, or 
subordinate public | bodies of States, 
from time to time contemplate. con- 


‘struction of recreational and fish 


and wildlife enhancement facilities 
at federal water projects. The non-. 
federal entities will provide a por- 
tion of the separable project costs 


(a minimum of 50% of recreational — 
facilities and a minimum of 25% of 
fish and wildlife enhancement. fa- . 


cilities) , and all of the costs of oper- — 


ation, maintenance and replacement — 


of those facilities after they are con- 


. structed. Those: facilities and the | 
whether a particular transaction or — 


project land on which they are con- 


structed may be leased by the fed- 
- eral agency to a. non-federal public — 
| body for the period during which | 


they are administered by it. _ 
With that type of arrangement, _ 
the principal purpose of the instru- 


ment is not the acquisition by pur- 
chase, lease, or barter of property or 
services for the direct benefit or use 


of the Federal Government. Conse- 


quently, a procurement contract — 


would not be appropriate. The prin-. 


cipal purpose of such a transaction _ 
‘is the allocation of value to the non- 


federal entity to accomplish a pub- ; 
lie purpose of support authorized 


by federal statute, rather than ac- 
- quisition by purchase, lease or bar-— 


ter of property or services for the 


_ DECISIONS OF THE. 


| aac benefit or use of ‘tis F scan 


Government. Because there is to be 


| no substantial involvement. of the 


federal agency in the administra- | 
tion of those facilities, a grant 


rather than & cooperative agree- 
nent would be the appropriate ve- 
hicle for accomplishing the public 
purpose. of support. 


The, Office of Management and — 


Budget has stated that : 


Consistent with the nueposes of Pub. L. 


95-224, agencies are encouraged. to maxi- 


“mize competition among all. types of re- . 


cipients in the award of grants or co- 
operative — agreements, 
with program purposes.’ 

This policy would not affect those 
| programs. wherein Congress has au- 


- thorized the agencies. to enter into — 
cooperative agreements or grants : 


with states. Thus, competition 
would not be required 1 in 1 the instant 
matter. Re 


Any daaiiGanl inquires ralative 
__ to this decision or related problems a 
- should be addressed to the Associate 


Solicitor, Division of General Law. 
Cryer Marrz, 
- 7 a 
ett, | BRYNER WOOD 
| 52 IBLA 156 


‘Decided J anwary 21, I 981 


Appeal from deainign of the Utah State 


Office, Bureau of Land Management, 


3 Ibid. 


DEPARTMENT | OF 


— Oct. 21, 1976, 


THE INTERIOR [88 LD. 


| “dismissing protest ‘against. consumma- ; 
| tion of State exchange. U-18925. | 


_ Affirmed as modified. 


1. Federal Land Policy and Manage- . 
ment Act of 1976: Exchanges—State 
Exchanges: Effect of Application | 


State exchange applications pending on 
may be processed under 


see. 8(c). of the Taylor Grazing Act, 48 


~ULB.C. § 315¢(c) (1970), only if the state 
had complied with all the requirements 


necessary to vest rights to the exchange. 
in the state; all other applications must 
be processed under sec. 206 of the Fed- 


eral Land Policy and Management . Act of hae § 


in consonance | aat6- 


2. Federal ‘lead Policy and: ‘Maniage- ; 
ment Act of 1976: Exchanges—State 


: ‘Exchanges: Generally 


A protest against. approval of a tats ex- 
change application is ‘properly dismissed 
where the exchange is shown to be in the | 
public interest under sec. 206 of. the Fed- 


‘eral Land Policy and Management Act 


of 1976, and it is immaterial that the 


. protestants. may be permittees or licensees . 
- of the selected lands whose grazing priyi- 
leges would have been lost. upon. ¢om- | 


pletion of the exchange, in that neither 


a licensee nor a permittee has a vested 


right in the land covered by the license — 
or permit and such land is available | for 
selection by a state. 


APPEARAN OES: Brymer Wood, pro se. 


_ OPINION BY | 
ADMINISTRATIVE JUDGE 
m BURSKI 


IN TERIOR BOARD OF 
_ LAND APPEALS 


Bryner Wood, hereinafter eal | 
~ lant, has appealed from a decision 
of the Utah State pare Bureau. of 


2] BRYNER WOOD | 
: tog | January 21, 1981 


| and Management (BLM), dis- 
missing appellant’s protest of a pee: 
"posed state exchange. | 
~ On Feb. 11, 1971, the State of 
Utah filed ‘application. U-18925, 


under sec. 8 of the Taylor Grazing | 


Act of June 28, 1934, 48 Stat. 1272 


(1934), as amended, 43 U.S.C. 
§ 3l5¢ ( 1970), 43 CER Part 2210,. 
to meheay cert) lands described 


- therein.2 — 
On Feb. 29, 1980, 


| change stating: 


Le 1. The Protestant. is the: owner of a 
4 Bureau. of. Land Management Grazing ~ 


Permit granted by the Bureau of Land 
Management, which . permit is of long 


‘standing, having. previously been given . 


to the Protestant’s parents. The permit is 
currently active and in use and has been 
used actively for several years. 


' 2. That the Protestant is dependent i in - 


part for his’ livelyhood [sic] on’ the con- 
tinued. use. of said grazing. permit. 

3. That the Protestant and his prede- 
- eessors. in interest have held and/ or used 


said grazing oe for more ° than thirty - 
years. | 
4, That it is. ;- unreasonable and unfair 


to. terminate the Protestant’s continued 


Tight to and use of said grazing permit. | 


By a decision dated Mar. 25,1980, 


BLM dismissed appellant’s protest 


on the grounds that field reports. 
showed that the subject lands were 
primarily valuable for occupancy or 


| egriculture, and case that. the loss. : compact ao dy which is so located as 


7 fa the adminis- 

LAN gee. 17, and W'% sec, 20, 1.35 8. RK, NOt. to interfere with 
17 W., Salt. Lake meridian, Utah, ‘containing: 
860 acres; in exchange for offered Jands de- | 


scribed as: 8 % SE ¥ see. 9, 8 % SW 4 sec. 
10,. W % W % see. 15, all see. 16, and E % 


NE % sec. 21, T. 33 S., R. 18 W., Salt Lake 


| . meridian, Utah, containing 1,040 acres, 


337-555 0 - 81-15: QL3. 


| ‘aopllck : 
through his attorney, : filed a protest, 
-against the approval - of the ex-_ 


283 


of the lands would ‘not interfere | 


with the administration or value of 
: the remaining lands i in. the district be 


for grazing purposes. | a 
“ [1] See. 8(c) of the Taylor Graze 


ing Act, as amended, 43 U.S.C. § 315 
g(c) (1970), provided that the Sec- 
retary of the Interior shall proceed 


with an exchange, once any state has 


applied for it, “at the earliest prac- 
- ticable date and * * * [shall] COoOp- 
erate. fully. with the State to that 


end. ” It has been: held that the terms 


of sec. 8(c) are mandatory and that 


the Secretary must allow a proper 
state’s application if the state other- _ 


wise meets the requirements of that. 


section. Donald L.. ‘Williams, —- 


29033 (Dec. 13, 1962); 0 O Bar 


Livestock Co.,. “A-98498. (Sept. 18, 


1961); ZL. P. Chastain, A-27101 


(Apr. 27, 1955); Joseph William 
Krall, 


1955). | | a 
There were, however, certain. re- 


7 ‘quirements which a state was obli- 
gated to meet before its rights could © 
be deemed ‘to have vested. If, as 
here, the ‘selected lands were in a 
- grazing district, no exchange: was 
authorized “unless the lands of: . 


fered by the State i in such exchange’ 


lie within such grazing district and~ 
_ the selected lands hie in. a, reasonably | 


tration or value of the remaining 


- land in such district for. grazing 


purposes.” 43° U.S.C. . -$815g(c) 


(1970). This, however, was not the : 


A-97099. (Feb. 4, 1955); 
| Clyde Z. Ault, A-2T125. (Jam, 26, _ 


- Id. at 328. 
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_ only requirement. The regulations, 
_ specifically 48 CFR Subpart 9908, 
required, inter alia, that a state gub- 
mit a properly executed deed of 
‘conveyance of the offered. property, 
and certificates showing that the of- 
_ fered property had not been encum- 
_ bered, executed by the proper state 
officer; and the recorder of deeds. It 
was only upon the completion of add 


of these steps that approval of the 


state exchange became ministerial. 
Thus, in State of California, 60 
LD. 822 (1949), supplemented, 60 
I.D. 428 (1950) , Solicitor White 
expressly held.that an exchange ap- 
- plication which had. been. filed. on 
Feb. 19, 1942, was properly rejected 
on the basis of a. reclamation with- 


drawal which did not occur until 
Nov. 6, 1947, precisely because the 
| State, had not completed the appli- - 


cation process. The deficiencies in 
that case were failure to publish no- 


tice of .the application, failure’ to 


execute a deed of conveyance of the 
offered property, and failure to ‘pro- 
| vide certificates of nonencumb! rance.. 


| The decision expressly noted, that — | 


ic as. the State of California had not, prior 


to November 6, 1947, ‘fully complied with 


all the requirements prescribed by section | 


8 of the Taylor Grazing Act, as amerided; 


: . and the supplementary Departmental © 


| regulations, the State. did not have on 


effective.” 


‘The mission of ae the siete: 
right to an exchange vests is of some 
real import, since sec. 705(a) of the 
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. Federal Land Policy and. Manage- 


ment Act of 1976 (FLPMA) ex- 
pressly repealed sec. 8 (c) of the 
Taylor Grazing Act. In J unior L. 
Dennis, 40 IBLA 12 (1979), this 
Board - held that the passage of 

FLPMA deprived the Department 


of authority to accept donations of 


land under the Act of J uly 14, 1960, 


43 US.C. § 1364 (1970), which had 


also been repealed by FLPMA. In . 


’ that case, two citizens who sought to 
donate land to the United. States — 
had signed and delivered a deed to 
the United. States, which was duly 


recorded prior to the passage of — 

FLPMA. Nevertheless, the Board, — 
noting the repeal of the Act, held — 
that a donation under the. Act of 


July 14, 1960, supra, could only be 
consummated by a formal accept-— 


ance of the gift by the State Direc- _ 


tor, which had not. occurred until 
- June 28, 1978. The Board rejected — 


the contention that the acceptance 
by the State Director could relate = 
back prior to the repeal of FLPMA, : 


: noting that 


utilization of the legal fiction. of relation 
back would be justified af either the De- 
partment had the authority, subsequent 
to. the enactment of FLPMA, to accept do- 
nations of land under the Act of July 14, 


1960, which it did. not, or, alternatively, 7 


if the De rtment’s actions were minis- 
that date any vested rights i in the selected — 1 


| "lands, So as to prevent ‘the withdrawal 
order of November 6, ate from being 


terial, which they” were not. 


T d. at, 16. Inasmuch as it is clear | 
that authority to. allow state ex- 
changes under sec. 8(c) of the Tay- 
lor Grazing Act did not ‘survive — 

FLPMA, the only possible way in 


which allowance under sec. 8(c) can 


be justified requires a finding. that 


ey BRYNERR- WOOD - 
| we | i J andy: 21, 1981 


| the actions of the Depavanent i in ap- : 


proving the same were ministerial. 
The .critical question, then, is 
whether the State’s right. to ithe. = 


change had vested as of Oct. 21, . 
1976. The. case file discloses oon 


much of the field work was not.com- 
pleted until 1979, and that as of Oct. 
91, 1976, there had been no publi- 
mctianer the application, no deed of 
conveyance had been executed, and 


there had been no certificate of non- 


encumbrance provided. Thus, under 


State of California, supra, it is clear 
that the rights of the State. had not 


vested as of the critical date and the 


application must therefore be proc- 
essed under the aegis of sec. 206 5 of | 


FLPMA. 

Sec. 206 of FLPMA, mes sec. 
| 8(c). of the Taylor Geanine Act, 
does not require approval of all 


state exchanges. Under sec. 8( c) of 


the Taylor Grazing Act, supra, al- 
_ lowance of a state exchange was not 
| dependent upon a determination by 
the Secretary of the Interior that 


| the exchange was in the public ; in- 


2We note that Organic Act Directive 
(OAD) 77-17 supports the processing of the 
instant application under sec. 8(c) ofthe 
Taylor Grazing Act. The rationale of that. di- 


rective, however, is premised. on a concept. 


of relation back to the date of the application. 
Such a concept might ‘have vitality when the 


sole remaining actions required are ministe-. 


riai, but as noted above, rights to the State 
vest, and thus subsequent action becomes min- 
isterial, only upon completion of various regu- 
latory procedures which had. not. been accom- 
plished herein. In any event, OAD’s while pro- 
viding guidance to BLM on many matters, are 
binding neither on this Board nor on the gen- 
eral public. Cf. Milton D. Feinberg, 37 IBLA 
39, 85 ID. 380 (1978) suatained (On. Recon- 


sideration), 40 IBLA 222, 86-1.D. 234 (1979). 
: 206 — were | 
recently promulgated on Jan. 6,. 1981. See 46 


Regulations implementing: -sec. 


. FR 1634 oe 6, (1981). 
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terest. | See. Solicitor’s Opinion, _ 


_.M-36178, 61 I.D. 270 (1954). Sec. 


206 of FLPMA, on the other hand, | 


clearly provides that an exchange 


may be approved “where the Secre- 
tary concerned determines that the 
public interest will be well served.” 
See sec. 206(a) of FLPMA, 43. 
U.S.C..§ 1716 (a) (1976). Thus, un- 
der sec. 206, a finding that the ex- 
change is in the public interest is a 
prerequisite of its allowance: The 
record is replete. with evidence of 


the public benefits which would flow 


from this exchange. Indeed, the _ 
State Office made a finding that it 
would benefit the public interest, — 
even though it felt that no such 
finding was required. We hold that | 
the .requirements of sec. 206. of 
FLPMA have clearly been met. 
[2] One Robert Holt, a sincigen 


to the record, disputes appellant's - 
contention that he (appellant) | 1s 


the. owner of the grazing permit. — 
covering. the selected lands which 


are the subj ect of this appeal. The 
| dispute | is of little moment -since 


it has been previously. determined 


that even where protestants held 


grazing licenses or permits from — 
the BLM, this fact would not alter. 
the situation since a licensee or per- 
mittee does not have a vested right — 
in the land covered by the license 
or permit and such land is available. 
for selection by a state. State of 
Utah, A-25710 (Jan. 30, 1950). 

| Accordingly, pursuant to the 
authority delegated to the Board 
of Land Appeals by the Secretary 
of the Interior, 48 CFR 4.1, the 
decision of the Utah State Office, 
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| Bureau. of Land Management, is 


¥ affirmed | as modified and the case 
, files are remanded for further 
action - consistent with the views | 


expressed herein. ee 

; JAMES L. Bursts ae 
_ Administrative J udge 
We concur: : 


BeRNarp Vv. Pie _ 
0. hie f Administrative J udge 


| Annu PornDEXTER Lewis 
| — nee 
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- Decided J anuary 26, (1981 


Appeal from decision of the Wyoming 
State Office, Bureau of Land Manage- 


ment, canceling o and gas lease W- 
56378. . 


Affirmed in Poe vacated i in Part, | 


and ee 


1. oil and: Gas Teanae Applications: | 
. Generally—0il and Gas Leases: Appli- 


cations: Sole Party in Interest—0il 
and Gas Leases: 
Applicant — 

| When an individual files an oil wad gas 


lease. offer through a leasing service 
under an agreement. where the leasing 


service is authorized to act as the sole 


and exclusive agent to negotiate for sub- 


lease, assignment or sale of any rights. 


obtained | by the offeror ; where the offer- 
or is required to pay the leasing service 
according to a set schedule, even if the 
offeror negotiates the sale; and where 
such agency to negotiate is to be valid 


for 5 years, the leasing service has an 


enforceable right te share it in pene proceeds 


DEPARTMENT. 


erm | 
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ae any sale of. the lease or any interest. 
‘therein, and ‘any payments. of overriding | 
royalties . retained. Such an agreement 
. creates for the leasing service an “inter- 


est” in the lease as that term is defined . 


in 43° CFR. ‘3100. 0-5(b), and the offeror 
is ‘required to disclose this interest at the : 
| the time of filing under 43 OFR 3102. 7. | 


2, Oil and Gas Leases: Applications: 


Generally—Oil and Gas Leases: Appli- 
cations: Sole Party in Interest—Oil and 
Gas Leases: Cancellation _ | 


The Department has authority to camel 


| . leases. administratively where the lease 


was granted pursuant to. an underlying - 


offer which violated the Departmental 


regulation requiring an. offeror to. dis- 


close, at the time of filing, the existence | 


of all parties holding interests: in | the: “ 
offer. : 


8, Administrative Procedure: Ge 


ly—Appeals—Rules of Practice: Gen- 
erally—Rules of Practice: Appeals: ie 


_Generally—Words and Phrases a 


“Service.” Where BLM sends a copy of 
its decision to an adversely affected party 
at his address. of record on Sept. 21; 


where additional information containing 


the party’s more recent address is filed. 
with BLM on Oct. 5; and where BLM 
receives the mailed copy. back as unde- 
liverable on Oct. 16 but does ‘not mail 


- another copy to the more recent address, 


BLM has not mailed a copy to the party’s 
last address of record, and there is no | 
“service” under 43 CFR. 1810. 2. Where 
BLM has never served a copy. of its deci- 


_ sion on an adversely affected party, the 


time for this party to appeal has never-- 


commenced, and the decision is not effec- 


tive per 43 CFR 4. 21(a).. 


4, Oil and Gas Leases: Applications: | 
Generally—Oil and Gas Leases: ees 
ments or Transfers _ : 


Where no application for BLM’s Guioal 


of a transfer of any interest in an offer 


and lease (if issued ) has ever been filed, : 


286) 


BLM anoala’ issue. » the lease, if appropri- | 
. ate, to the offeror only. 


a 5. Oil and Gas Leases: ‘Applications : | 
; Generally—Oil and. Gas: Leases: As- — 


| eee or  Rransfers—Begulations: 


a Generally | 


| The regulations. controlling. oe of 


oil and gas_ interests were. amended - on 


- June 16, 1980, and. the amended. regula-— 
tions govern where the interest holder has. 
not sought approval of a transfer of his 
interest prior to this date.- Under these. 


3 amended regulations, BLM: eannot ‘con- 
sider any application. for. approval. ‘of a 
‘transfer of a lease interest: until after 
the lease j is issued. | 7 , 


| APPEARANCES: mhoniaa’ W. -‘Ehr- 


“mann, _Esq., et al. for the Estate -of : : 
_ Glenn F. Coy and Resource Service Co., _ 


Inc. - 


- OPINION BY 
ADMINISTRATIVE 
JUDGE STUEBING. 


° INTERIOR, BOARD OF LAND : 


APPEALS . 


eas Glenn F, Coy, now dierpdasd filed 
. a simultaneous noncompetitive oil 


and gas lease drawing entry card. 
offer (DEC) on parcel WY 192 in | 
. the July'1976 drawing in the Wyo- © 
- ming State Office, Bureau of Land 
Management (BLM). This DEC 


was drawn with first priority, and, 


- effective Nov. 1, 1976, BLM issued | 


oil and gas. lease W 56373 to Coy. 
On Sept. 21, 1979, BLM. rejected 


: the DEC’s of Gene Paul James and 
‘Strange, which had been 
- drawn with second and third prior-. 
ities, respectively, in the drawing — | 
protest, notified Coy on Oct. 16, 
1979, that it required further evi- 


~ G. R. 


for this parcel. The recited basis 


for doing so was that the lease had 
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been aed to Coy, t the first > ~ 


fied offeror. ‘The decision rejecting 
- James’. DEC” was sent to the ad- 
dress on his offer card, which prob- ed 


ably — was his. leasing. service's 


“On Oct. 5, 1979, ‘Geoseareh, Tae 


| (Geosearch), filed a ‘protest against. 
the continued validity. of Coy’s of- _ 
fer. Geosearch alleged that Fred 
Engle, d.b.a. Resource Service Co., 2. 
Inc. (RSC), had had:an interestin 
| Coy’ s offer at. the time it was filed, 7 
_ and. that he had not. disclosed, this 


interest as permed by 43. CFR 


8102.7. 


Goucel: based. is Gaines to 


protest. on. its. asserted interest .in 

- the second—drawn offer of Gene. 

Paul James, stemming from an. 
7 agreement dated Aug. 1, 1979, pur- , 


portedly assigning it. mich: an.in- — 
terest... ‘Significantly, Geosearch’s- 


protest papers, filed on. October 5, 


contain a.copy of this agreement, 


which. bears a different address for 
James than that on. his card, to wit: 


2490 Poloma Vista, Las ‘Vegas, | 


Nevada 89121. Moreover, a. tele- Le 
‘phone number was included. 


On Oct. 16, 1979, BLM. soteed : 


‘back the rOPy of the decision re- 
jecting James’ second-drawn offer 


which it had mailed to him earlier. 
The. Postal service had: marked it 


“Returned - to sender. Addressee 


unknown.” BLM did not aes 


to remail this decision to James’ ad- | 


dress as indicated: on his agreement | 
with Geosearch. F 
BLM, pursuant to Geossarch’s 


it canceled Coy’s lease. 
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dence concerning | any agreement 


- | between him and RSC. On Nov. 13, 
1979, Coy responded, enclosing a 


* copy of this agreement. On July 17, 
1980, BLM issued its decision can- 
celing Coy’s lease becatise this 


agreement gave Engle an interest 
In Coy’s ‘Offer for this parcel, and 
‘because Coy had not disclosed this 

interest when he filed his offer, as 


required by 43 CFR 3102.7. BLM 


also held that it need not consider : 


James’ second: drawn offer, as it had 

“rejected this offer on Sept. 21, 1979, 
and he had not appealed this deci- 
sion. As Geosearch took its asserted 


interest. from James, BLM held, it | 


had no cognizable interest in the 
matter. ‘BLM concluded that the 
~ Jandsi in ‘the canceled lease would be 
relisted 1 in the simultaneous system. 


Coy and RSC filed a timely ap- 


peal of BLM’s decision insofar as 
Neither 
_ James nor Geosearch appealed, but 
there i is no indication in the record 
that they were ever served with a 
copy of BLM’s decision. - | 
[1] The. agreement, between. Coy 
and Fred Engle i is the familiar serv- 


ice agreement which we have consid- 
: ered numerous times. D. FR. Weedon, 
Jn, 51 IBLA 378 (1980) ; 
W. Coyer (on Judicial Remand), 


50 IBLA 306 (1980) ; Frederick W. 
Lowey, 40 IBLA — 381. (1979); 


Alfred L. Easterday, 34 IBLA 195. 
(1978) ;. Sidney H. Schreter, 32. 


IBLA : 148 C8tT) 5 Lola f, om 


it Although Geosearch is named as a party to. 


the decision, the record contains only one re- 
turn receipt card eevaneine service, , and it is 
from cha = 
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31 IBLA 394 (1977), We have 


also considered similar arrange- 
ments between other leasing serv- 
ices ° anid . ‘their clients, Gertrude - 
Galauner, 37 IBLA 266 (1978); - 


Marty E.. Sixt, 36 [BLA 874 (1978). 


This agreement gave Engle the ex- 


clusive.right to. negotiate for sub- 


lease, assignment or sale of any lease 


rights obtained by Coy, and an en- 
titlement to a specific share. of the - 
proceeds of any sale and of any rée-— 


tained. overriding. royalties, wheth- _ 
er or not-arranged by Engle, for 5 

years. This enforceable right was 
an “interest” as defined by 43 CFR 
3100.0-5(b).. and existed. at. the 


time Coy filed his offer, so that he 
was required to disclose it’ under | 


43 CFR 3102.7. Zid. As noted in 
BLM’s answer to appellant’s state- 


ment of reasons, “The very fact that _ 


RSC believes that it has an interest 
in the Coy lease sufficient to give it 
standing to appeal. the BLM deci- 
sion admits as much.’ oe ; 

[2] Cancellation is. mandated by 
43.CFR 3102.7 here. BLM has the 


authority to cancel a lease admin- = 


istratively where it discovers, sub- 


Sequent to issuance, that the lease ~ 


was granted in violation of regula- 
tions governing applications to 
lease. Boesche v. Udall, 373 U.S. 472 - 
(1963). Specifically, it is proper for 
BLM to-cancel a lease where it dis- 
covers that there was an undisclosed 
interest holder at the time the offer — 
was filed. D. #. Weedon, Jr., supra. 
We have also held it proper to.can- _ 
cel leases where other defects i in the © 
offer are discovered after i issuance. 


Robert A. Chenoweth, 388 IBLA 285 : 
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(1978) (insufficient ee fee) ; 
Norman Monath, 32 IBLA 892 


(1977) (failure to pay advance an-. _ 


nual rental); W. H. Bird, 72 LD. 
287 (1965) (offer card filed pursu- 
ant to Improper scheme giving In- 


creased chance of success in the - 
— drawing) ; and B. F. Sandoval, Jr.,- 
A-29975 (June 12, 1965), (failure 


to submit agency statements with 


offer card). In McKay v. Wahlen- 
mater, 226 F.2d 35 (D.C. Cir. 1955), 


the Court -held that the Secretary 


must cancel an oil and gas lease is- © 
sued 3 In violation of a. regulation os 


‘the. Department. 

_ Appellants Coy and RSC 2 argue 
that BLM may not cancel this lease 
by retrospectively applying the 


: tule in Zola J. Doe, supra, as this 
offer was filed prior to the issuance — 
of this decision. Appellants. con- 


tend that the rule in Doe makes a 
“oreat' leap forward” from prior 


Departmental regulation and, ad-_ 


_ Judications as to what. constitutes 
an “interest” under 43 CFR 3100.0- 


5(b) and 3102.7. Accordingly, they 


argue, the rule in Doe should not be 
applied retrospectively, citing Sa- 
farik v. Udall, 304 F.2d .944 (D.C. 


Cir. 1962); Runnells v. Andrus, 


484 F: Supp. 1234 (D. Utah 1980) ; 
Gertrude H. D’Amico, 39 IBLA 68 


(1979) ; and A. M. Shaffer, 73 1.D.. 


293 (1966)..We conclude. that these 


a cases are of no comfort to appel- 7 


2 2RSC’s standing to. pisicinits in this ap- 


peal apparently flows from. the interest 
created by the Feb, 27, 1976, agreement with 


Coy, as it has not alleged that there has been _ 
any other subsequent agreement giving it-any . 


interest, or that there is aay aes basis for 
apnearing. 


disqualification by using — 
“men” to act for them so as to hide 


fants: as s the circumstances ie are - | 


materially different. 3 : 
Tt is true that Doe was ihe: first 


case to come before the Board in 


which BLM had discovered that a | 


leasing service’s agreement with its 


clients gave it an enforceable right. | 


to share in the proceeds of its 
clients’ offers. However, the rule in — 
Doe was not, as appellants suggest, 
a departure from any well-estab-— 


lished Departmental ‘principles, so 
that there is no basis for limiting 
its application to— future cases. 
Gertrude D’ Amico, supra. To the 
contrary, it has consistently been 


Departmental policy that anyone — if 
who, at the time an oil and gas 


lease offer is filed, has a legally 


; enforceable entitlement to: share in 


the proceeds from any sale of the 


lease must disclose this interest at. 


this time, or the offer is void. The 


reason for this rule is to prevent 


unqualified persons from avoiding 
“straw 


their identities and the fact of their 
disqualification. Disqualifying fac- 
tors which a person might attempt 


to hide in: this manner include lack 
of citizenship, status as a Depart- 
‘mental employee (H7il v. Williams, i 


59 I.D. 870 (1947)), holding maxi- — 


mum acreage of oil and gas leases 


in a particular. state (John H. 


Trigg, 60 I.D. 166: (1948)), or | 
having violated the’ rule against — 


multiple filings by making another 


competing offer for the same par- - 

cel. Moreover, the Government is 

: entitled to know the identities of 
persons who have acquired or who 


-# 
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| seek to. acquire interests in Fed- 
~ erally owned lands and/or min- 


— erals. W. Z. Gilmore, 41 IBLA 25, 


30 (1979) ; ; see Hi, J. Enevoldsen, ; 


- 44 IBLA 70, 86 LD. 648 (1979). 


The first. statement of this policy - | 
came on July 28, 1926, 51 L.D. 504 
(1926), concerning — drawings for 


2 canceled oil and gas prospecting 


- permits, which were the predomi- _ 


nant vehicle for: Initiating leases: at 
that time: | 


On June 3, 1926, in: pe conalderine: a. pro- 


test filed as the result of a drawing held | 
in accordance with Circular No. 929 (50 


L. D. 387), upon the cancellation of an 
oil and gas prospecting permit ie De- 
partment directed that— 

Hereafter parties desiring to file ap- 
plications for participation in drawings 


of this kind be required to allege that. 


they are filing in their own interest and 
not in the interest of any other person or 
persons, association, or corporation; or 
to show clearly in whose interest if not 
in their own exclusive interest. | 

It must be stated in each application 
that the applicant files the same in good 


faith for his or its own benefit, and not. 


- directly or indirectly in whole or in part 
in behalf of any other person or persons, 

association, or corporation, or if made in 
the interest of any other person or per- 
sons, association, or. corporation, a full 
disclosure thereof must be made, accom- 
panied by a showing of the qualifications 
of all the interested parties. Any such ap- 
plication filed that does: not meet the 

above requirements -will not be allowed 
_ to participate in the drawings when held. 


Any: ‘applicant WhO Fails to disclose 
any and all interests. other than: his Own 


which shall tend to give an advantage in 
the drawing, will forfeit any claim to a 
return or repayment of moneys tendered 


withy his application and subject the per- 
mit, in. the event that one is awarded to 


him, to cancellation 10%: eee: [Italics 
eunptenel 
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Tn 1946, the Dapraen promul- | 


gated the first regulation. requiring 
_ disclosure of all parties in interest 
to the offer. 43 CFR 192.43 (1946). 


The regulation. was first adopted 3 in 


its present form on. Apr. 21, 1961, 


26 FR 3422, first, codified at, 43 CF R 


192.42 (e) (3) (iii) an — a 
: ing as follows: | 


(e) Bach offer, when ‘ret fled, shall . 


be accompanied byt 


(3) (iii) A signed statement by the 
offeror that he is the sole. party in inter- 
est in the offer and the lease, if issued ; 


_if not he shall set forth the names of the | 


other interested parties. If there are other 
parties interested in the offer a separate 
statement must be signed. by them and by 
the offeror, setting forth the nature and 
extent of the interest of each in the offer, 
the nature of the agreement between. 


them if oral, and a copy of such agree- 
ment if written. Such separate statement —_ 


and written agreement, if ‘any, must be 
filed not later than 15 days. after the 
filing of the lease offer. All interested © 


‘parties must furnish evidence of their 


qualifications to hold such lease interest. 
This regulation i 1s presently set out 
at 43 CFR 3102.7. 

Moreover, on June 138, 197 0, the 
Department promulgated a coral 


. tion defining an “interest” at 43 


CFR 3100.0-5(b) as follows: 


An “interest” in the lease includes, but is 


‘not limited to, record title interests, over- 


riding royalty interests, working inter- 


ests, operating rights or options, or any - 
agreements covering such © | 
_ Any. claim or any prospective or future 


‘tinterests.”’ 


claim to an advantage or benefit froma 
lease, | and any participation or any. de- 
fined: or. undefined share in any incre- 
ments, issues, or profits which may be 
derived from or which may accrue in. ‘any 
manner from the lease based upon or 
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pursuant to any - agreement or. “under: 


standing existing at the time when the 
offer is filed, is deemed to constitute an 


“interest” i jn such lease. 


The appellants argue ‘that dices 


: regulations are unclear and cite the | 
rule in A. UM. Shaffer, supra? as a 


basis for excusing their noncompli- 


ance. We reject’ this argument. As 


we observed i in D. R. Weedon, SR, 


supra, No one who held or granted 
the exclusive right to participate in 
a precise share of any proceeds from 


_ the sale or assignment of the lease 
_and.from any proceeds derived from 


~ retained overriding royalties could 
possibly entertain any serious doubt 


that such a right constituted an “in- 


terest” within the context of 43 


CFR 3100.0-5(b) and 3102.7. Nor. 


could one doubt that long-standing 
Departmental policy and regulation 
required the disclosure of the exist- 
ence of such an interest at the time 


the offer was filed. In fact, itis diffi- 


cult to imagine a more demonstra- 


ble form of an. “interest” than a 


written contract guaranteeing: a per- 


son a share of the proceeds from 


retained by the client. 


The other cases cited by appel- 


ants, Runnells vs » Andrus, SUpTA, 


in the offer, . ‘incorrectly complied with the 
regulation requiring disclosure of - all. -inter- 


ested parties and allowing 15 days to file an 
interest statement instead of complying with | 
the slightly different agency-statement regu-_ 
lation. requiring the filing agent.to submit 

- an agency statement with the offer. The De- 
partment. held that.the regulations did not” 


clearly. prohibit this procedure. and. declined 
«to Polece | the offers; , 


and Safarsh \ v. "Udall, supra, in- 
‘volve situations where a party was 


following a procedure which had — 
apparently been sanctioned  pre- 


viously by— official. Departmental 
decision, so that it was unfair to. 
work a. ‘change i in. procedure with- | 


out. prior notice. The present case 
is materially different, as the De- 


partment had issued no decision — 
condoning .a: failure to. disclose a 
vested contractual right. extant at 
the time of filing of the offer, or 
holding that a right. such as that. 
created. by Engle’ s contract did not 


constitute an “Interest. ”4 In the 


absence of such a decision, there 7 
was no reasonable basis for Engle 
and his clients to believe that this 


practice was beyond the. scope of 


the regulations, which cay pro- 


vide otherwise. 

BLM was unaware of the ‘nature 
of the relationships between Engle 
and his clients until the. protest | 


against, Doe’s offer brought it to. 
light in 1976. Until this time, no 
~ ease had. arisen in which there was: 


7 l t created by 
any sale of the lease, plus a specific | an undisclosed interest created by 


share of the proceeds accruing’ 
thereafter to. overriding | royalties : 


contract. between. a leasing service 


: and i its s clients. BLM and Se pond 7 


4Previous to ‘the fling of Coy's | offer, . the 


- Department had considered two leasing serv- 


ice contracts and determined that they did |. 
mot create enforceable interests which “must 


-. 8A, M, Shaffer, supra, involved - a good- be disclosed. In John V. Steffens, 74 LD. 46 
~ faith attempt by a filing agent to comply with | 


the regulations. The agent, who had no interest | 


(1967) ; and R. M. Barton (5 eases), g IBLA 
248 (1973), 9 9 IBLA 70 (1973), 7 IBLA 68 
(1972), 5 IBLA 1 (1972), and 4 IBLA 229 
(1972), it was heid that no interest had. 
vested in the leasing service because its en- - 


titlement to any lease proceeds was expressly. 
‘at the client’s option and because he was free 


not ‘to exercise the option. This: Tuling was 


followed in D. #. Pack, 30 IBLA 166,84 I.D. 
192 (1977). In contrast, Engie’s entitlement 


vested immediately on formavon of his nical 


~ ment with his clients. 
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| each found that the contract esled 


an undisclosed interest, reaching a 


result consistent with well-estab-. 


lished Departmental policy. In 
these circumstances, it works no in- 
justice to apply the result of this 


decision to this case, rather than 
ely. etait Wholesale 
and Department. Store Union v. 


prospectively. Retail 


NLRB, 466 F. 24 380, 390 (D.C. Cir. 
1972). . 
We oe e that this case does not 


present the question of the validity 


of a purported amendment and dis- 
claimer of. this interest by Engle. 
This offer was filed in July 1976, 
well before the filing of this amend- 
- ment and disclaimer in January 
1977. Thus, this document, even if 


legally effective, does not apply to 


Coy’s offer, and references to this 
document -in. BLM’s decision are 
Inapt. . 

[3] We Cannot ain BLM’s 
holding in its decision of July 17. 


1980, that: James’ second-drawn of- | 


fer need not be considered because 
it had been previously rejected by 


decision dated Sept, 21, 1979.5. 
_ BLM’s decision rejecting James’ of- 


fer has never become final; owing to 


BLM’s failure to serve him with it. . 
“Service” of a decision may be — 


made on a person either by deliver- 


- ing a copy to him or by sending the | 


document by certified mail to his 
address of record in BLM. 43 CFR 


1810.2. BLM did send a copy to 
James’ only address of record on 


7 September 21. but this copy was re- 
turned o on October 16 as undeliver- 


5 We make. this determination on our own 
initiative in the absence of. participation ‘by. 
-either James or Geosearch in view of the un- 
certainty as to whether these parties were 
served with copies of BLM’s decision. 
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ee However, i in “the interim, on 


October 5, Geosearch had filed its 


protest, eich included a new ad- 
dress for James as of August 1979. 


BLM apparently did not notice this — 
information. 

The inclusion of this information | 
in the protest was adequate to in- 
form BLM of James’ address of 
record. Where, as ‘here, the question . 


‘of whether a person’ s address of 


record is correct arises due to the 


return of mail as undeliverable, 


BLM should examine the case rec: — 
ord thor oughly to see if it contains 
an updated address: By failing to 


send another copy of its September 
91. decision to James at the address 


indicated. in this protest, BLM... 
failed to send a copy to his last ad- 
dress of record and SO failed to serve 
him. 

A person who wishes to apceal a 
decision adversely affecting him to 


this Board. must do so within 30 — 


days after he is served with the deci- 
sion. 43 CFR 4. 411(a).. As James 
was never served, he may still file 
a notice of appeal. of this decision. 
Furthermore, James’ offer is still. 


viable, as BLM’s decision of Sept. 


91, 1979, which. Te] jected it has never 

become Anal because James may still 
file an appeal from this decision. 
43 CFR 4.21 (a); Geosearch, Ine., 


‘51 IBLA 59, 61 (1980). 
Normally, we would ree to 


BLM to mail a copy of the Sep- 
tember 21 decision to James’ last 


address of record. However, BLM’s 


subsequent decision canceling Coy’s 


lease has eliminated the basis: for 
the September. 21 decision, z.¢., that - 


the issuance of the lease to a senior 


offeror justified rejection of the 


[236. ESTATE, OF GLENN, BF Coy, RESOURCE. SERVICE’ os INC. - 
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a anuary 26, 1981 


| ‘tena? ue as, en Accontinaly, | 


on remand, BLM should vacate the 
decision of Sept. 21, 1979, and ad- 
judicate James’ offer in feu. of. re- 
listing this parcel. | 

[4] Finally, we note. thal Geo- 


search does not have a presently - 


_ cognizable interest in James’ offer.® 
_ As.we held in D. &. Weedon, Jr., 


supra at 387, Geosearch has never 
applied to BLM for approval of a 
transfer of any interest in James’ 
offer or lease (if issued) as described | 


‘in 48 CFR 3106.84: While the pro- 
test filed on Oct. 5, 1978, does con- 
tain a copy of a private agreement 


between it and James, it is not on 
proper form, does not contain. the © 
required .fee or transferee’s state- 


ment, and does not request approval 
of such a transfer. 43 CFR 3106.2, 


3106.3-4. In any event, BLM could 


not have approved of such a request, 
as, at. the time the protest was filed, 
~Geosearch had not. established its 


qualifications to hold a lease (43_ 


- CFR 3106.1-2) or filed the required 


Interest statement (48 CFR 3106.1— 
4). See Newton Ow Ce: ee : 


(Nov. 30, 1965). 


"Nothing j in the resend shows that | 


Geosearch has subsequently submit- 


ted a proper application for ap-_ 
proval: of such an assignment. An 


assignment of whatever interest an 
oil and gas lease offeror may hold is 
ineffective until it is approved by 
BLM. See William G. Beanland, 21 
TBLA 66 pore ome area, 


° Again, we make this determination on our 
own initiative in the absence of participation 


by Geosearch. It is unnecessary to delay our — 


ruling on the question of Geosearch’s present 
interests in order to allow it to appear, as 
Geosearch has appeared and argued this iden- 
tical question in D. R. ‘Weedon, J?Y., Supra, 


transfers 
‘amended and now provide that no 
_offer may be transferred or assigned 
prior to issuance of the -lease, 43 

CFR 3112.4-3 (1980).7 As” Geo- 


tion Oo, 16 IBLA 2i5 - (1974). 


Thus, in the absence of an approved 


application, BLM may not issue ou 


this lease to anyone other than. 


James, if his. offer is. found to pe 


vend, | | | 
[5]. The regulations governing | 
recently have — been 


search failed to seek approval of 
this transfer prior to June 16, 1980, 


the effective date of this change, it. 
now. falls under these provisions, 


Thus, BLM cannot consider an a@p-— 
plication for approval: of a transfer 
until after the lease issues, Accord- 


ingly, BLM should consider the | 
merits of James’ offer and, if appro-_ 
| priate, issue the lease to him, and 


not in any part to Geosearch. Fol- 
lowing issuance, BLM may consider © 


an application for assignment of. 


James’ lease (if issued)? = 
Therefore, pursuant to ‘the | au- 


thority delegated to. the Board of 


_ 7This regulation provides.as follows : a 

-.“No application, offer, lease or interest 
therein may be transferred or assigned prior to. 
‘issuance of the lease as evidenced by the sign-. 


ing of the lease by. the authorized officer on > 


behalf of the: United States’ as provided in 
§ 3112.4-2 of this title. No agreement or op- 
tion to transfer or. assign such: application, 


_ offer, lease or interest therein shall be made 
or” given prior ‘to the” ‘effective date of the 


lease or 60 days from the applicant’s: re- 
ceipt of priority, whichever comes first. The 
existence of such an agreement or option shall 


result in disapproval of the enneeuuene as- 


signment. 

8 As the issue is not presénted for resolu- 
tion, we do not comment on whether BLM may 
properly exercise its diseretion not to ap- — 
prove this assignment (if- it is. submitted for 
approval after issuance of the lease) because 


it was not submitted for approval within 90 | _ 


days of execution of the assignment by the 
tener: 43 CFR 3106.3-1. 
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. Tand: Appeals by the Secretary of 


the Interior, 48 CFR 4.1, the deci- 
sion appealed from is affirmed in 
_ part, vacated in part, and remanded. 
Epwarp W. STUEBING 

-  Admanistrative Judge 
We concur: a 
| Barwin Vv. PARRETTE _ 
Chief Administrative Judge ; 


ANNE PorInpExTER Lewis. 
Administrative Judge 


- MARY PATRICIA. ANNE 
‘NEWMAN GIBSON ET. AL 
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Decided. Jaa anuary 30, (1981 _ plicants checked “no” in response 


Appeals from decisions of the Nevada 


State Office, Bureau of Land Manage- 


ment, rejecting Indian allotment appli- | 


cations. N-25501, ete. 
Affirmed. 


Allotments on Public Domain: Lands 
Subject to—Patents of Public Lands: 
Effect 


to transfer legal title from the United 
‘States and to remove the land from ju- 
risdiction of the Department of Interior. 
Where BLM’s records show lands have 
been patented, an Indian allotment. ap- 
plication filed under the General Allot- 


is. properly rejected. 


| APPEARANCES: Each . appellant 
7 named i in the Appendix, pro se. 


OPINION BY. 
ADMINISTRATIVE 
JUDGE LEWIS” 
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_INTERI OR BOARD OF 
LAND APPEALS 


The persons aie in “ane ap- 
pendix hereto have appealed from 
decisions of the Nevada State Office, 
Bureau of Land Management 


(BLM), rejecting their applica- 


tions filed for Indian allotments on _ 
alleged public lands in Clark — 


_ County, Nevada, pursuant to sec. 4, 


Act of Feb: 8, 1887, as amended, 25 
U.S.C. § 384 (1976). Because of the 
similarity of issues and the obvious 
relationship among these appel- 
lants, the Board, sua sponte, has 


consolidated the appeals for consid- aes 
eration. 


On sii eppliewion form the ap-. 


to the question whether the land was _ 


occupied by the applicant or the 
minor child. All applicants, except — 
in N-25506, stated that there were 


no improvements on the land, In N= 
25506 the applicant stated that there 


1. Act of ee 8, 1887—In aie - were improvements on the land, but 


does” not describe. these improve- : 


_ ments. In response to the question, 
-“Do-you or the minor child claim a 


_ co valid bona fide settlement?” all ap- | 
The effect of the issuance of a patent is 


plicants checked “no.” 

BLM rejected anplientions N- 
25501, N-25504, and -N~25505  be- 
cause the applicant: had failed: to 


‘submit certification from the Com- 


- missioner of Indian Affairs that he 
ment Act of Feb. 8, 1887, for such lands — ; 


was eligible for an Indian allotment 
as required by 43 CFR 2531.1(b) 
and 43 CFR 2531.1(d) when he was 
filing on behalf of a minor-child, 
BLM rejected all the applications 


- in issue because the lands requested 


in the applications have been trans- 


ferred from Federal ownership'and 


44) MARY PATRICIA ANNE 
Ts = January 30, 1981 


. aie ‘not siibjadt. to entry under the 
| public land laws. 

In her statement of reasons, Mary 
Patricia Anne Newman Gibson pre- 


sents the following contentions: 


-_.'Phis claim was not filed under the 4th ~ 


Section of the Act of Feb.. 81887 only. 


But also under 43 U.S. Code 190, (Act of 


July 4-1884 C180 See 1: Stat. 96). 43 
US. Code (Act of March 3-1875 C 181 
and 15, 18 Stat. 420) Section 4 of the Act 
of Feb. 8-1887 (24 Stat..L 388) as 
amended by the Act of Feb. 28-1891 (26 


1910 (36 Stats. L 855 ‘Et. Seq where ap- 


_ _ plicable and in pari materia with my 


- tribes’ treaty committments with the 


ae United States of America) Said rights | 
.. being. reserved to me under the Indian 


Citizenship Act because of my Indian 
Descent utider the act of June 2-1924. (48 
Stats. 253) See 8 U.S.C. 1401 25 U.S.C. 


882, 884, 845, 346, 190, 837, 48 U.S.C, 190, | 
189, ete. . | 
It seems ‘most of them are being over — 


looked. ‘They are all recorded on this 
claim. ~ 


| : See—Choats vs, Trapp 224 U.S. ‘418 
ms (1912) [* 1. " 


_ See—U.S g ne Const. Amend. 5. 


The appeals. of the other appli- 
| ants present essentially the same 


arguments. Cathy Sue Slowey and | 

Phyllis L. Slowey Evans also refer’ 

. to. Part 3, 43 CFR 2212? Further, 
_ these two capplicants state that 


_ BLM did not notify them in its de- 
cisions that a had the right, to 
| appeal. 


First, we note that BLM should 
» ane have notified the applicants in its 
es decisions that they had the right to 


1 We note that the Indian allotment case re- 
ported at 224 U.S. 413 is Heckman v.. United 
| States. phoate v. Trapp aLpeaTS at 224 U.S. 


~~ 665. 


2437 corr Subinatt 2212 deals with mis- 
cellaneous state ie aa 
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| appeal. Howare. we. on wat ‘feel 
- thatthe applicants were prejudiced 


by this omission as they did i in fact — 
appeal and their appeals are being 7 
considered by ‘the Board . in poe : 
decision. > 
_ The case files: in ‘N-25389, 
25493, N-25501, N-25502, N-25504, © 


N-25505, N-25506, and N-25613 


contain a copy. of. patent No... 
1133536, issued Dec. 28, 1951, , by the 


_ United. Siaies to the Husite Co. for 
Stats. L 794) and the act of June 25- — 


certain lands including the. lands 7 
sought by appellants. The remain- 
ing 5 case files contain a copy. of | 


patent No. 1137526 issued Jan. 27, - 
1958, by the United States to the 


same company for certain lands in- 


cluding those sought by appellants. 
[1] In a case in which Federal 
officers have acted within the scope © 


of their authority, a patent for land : 


once issued passes beyond the con- 


trol of the Executive ‘Branch | of 


- Government. Germania Iron Go.v. 


United States,165 U.S. 379 (1897 ee 


United States v. State of Washing- 


ton, 233 F.2d 811 (9th Cir. (1956). 


The effect of the issuance of a land. a | 
patent is to transfer the legal title. 


from the United States. Robert Dale _ 
Marston, 51. IBLA 115 (1980) ; 


 Federal-American Partners, at : 


IBLA 830 (1978) ; State.of Alaska, 


85 IBLA 140 (1978) ; Bastille John- 
son, 21 IBLA 54 (1975). Appellants. | 
have not asserted that the patents — 
Involved were improperly issued. | 
The Department has held where 


BLM’s records show lands have 


-been patented, the United States | 
does not have title to them, andan: 


Indian allotment application for — 
such lands. is properly ee, 


a ox 
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Maudra Frine Underwood Lentell, 
49 IBLA 817 (1980); Anguita L. 


K luenter, A-30483 (Nov. 18, 1965). 
Since the above discussion is dis- 
positive of these appeals, it is 
unnecessary to reach the issue of 


appellants’ ehgibility to. file. a - 
7 applications. | 


The authority éited " ordlents 
is not in point because the instant 
cases involve lands which had been 


transferred from Federal owner-. 
ship at the time nal appli-” 


cations were filed. 
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authority dlepuied to the Board 


of Land Appeals by the Secretary 


of the Interior, 43 CFR 4:1, the — 


decisions. oe, - from are 


| affirmed. 


ANNE POINDEXTER Lewis 
Aaminginanvce J udge 


We CONCUR: 


Bernarp V. Baits 2 


Chief Administrative Tudge 


| Epwarp W. Srursrine | ; 


“Ener Storey “pursuant to. the | Administrative J Judge, 
APPENDIX - 

-. IBLA | BLM ee ae, 7 

Docket = Number ~ Name of Asian Deseription of Land | 

Number — of Appli- a : Sought 

a | cation - 
80-172_.._- N-25502-_- 2 “Mary Patricia Anne Newman Gib- SWY sec. 32, | 7 
te gon  T.208., R.59 BE. 
80-175-____ N-25501- _- Jerry Wayne Gibson for Cindy NE sec. 32, - 


-~ | Kay Gibson, a minor child 
| N-25504_.. Jerry Wayne Gibson for Theresa 
_ 8 Ann Gibson, a minor child — 
mo, N-25505 - - - Jerry Wayne Gibson for Gayla 
ae “Culleen Gibson, a minor child 
a N-25506_- ee wayne pee an eg 


~ 80-181_____ N-25485. ee Hay Lorn Gibsor for Lori Chris- 
et | n> --, tine Gibson, a minor child | 

4% N-25486_. - Jimmy Lorn Gibson. for Kelly 

| * Renée Gibson, a minor child 

Jimmy Lorn Gibson for Dana Mi- 
ma eS ar - ¢helle Gibson 

80-250_~_ N-25611___ Phyllis. Louise Slowey Evans for. 

, Sie ad ae James Lee Evans, a minor child 
paey eas Phyllis Louise Slowey Evans for 

iPS ie Jimmy Lorn Evans, a minor 


N-25488 


' child 


oD N-25613... Phyllis Louise Slowey ae 


 T.208., R. 59 EL 
NW% sec. 32, °° 
EP: 20 S., R. 59 E. . 
SEY sec. 29, Se 
TT. 20S., R. 59 E. | 
SEY, sec. 32, ae 
T. 20S8., R. 59 E. 
NW, see: 30, oe fs 
T. 20S., RB. 59 E. 
SWi4 sec. 30, - | 
T. 208., R. 59 BE. 
NEY see. 30, Oo 
 -T, 208., R. 59 E. 
SW sec.. 31, oe 
T. 20 S., R. 59 E. : 
NW4 sec. 31, eae 
re i 208., R. 59 E. | 


SEY sec. 31, - 
~T. 208. R.59 BE. | 


80-252... N-25493__- - Cathy Sue a NEM sec. 31, 


'T. 20 S., is 59 E. 


80-334. __.. N-25389.. _. Jerry Weldon Underwood - - Speers: NW% sec. 


T. 21S., "R. 59 E. 
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“ary = “EFFECT OF MINING CLAIMS ON SECRETARIAL AUTHORITY 947 ye 
TO. ISSUE PROSPECTING PERMITS & PREFERENCE RIGHT LEASES i“ 


FOR ‘COAL. & PHOSPHATE | 
enor 8, 1981... 


EFFECT oF ‘MINING CLAIMS ON: 


re . SECRETARIAL | AUTHORITY TO 
ISSUE. ‘PROSPECTING PERMITS 
AND ~ PREFERENCE 


PHATE, 


— TOR’S - OPINION © ‘M-36893 OF © 

AUG. 2, 1977, AND ITS SUPPLE- 
‘MENT OF NOV. 19, 1979, —— 
. THE SAME SUBJECT): THE. 


“UNCLAIMED, UNDEVELOPED” : 
‘ISSUE 


M-36893 (Supp. II) 


Coal Leases and ‘Permits: 
Generally. 


of the permit, which are adverse to the 


‘prospecting permit which is. sought, and — 
any preference right lease. which may be 


earned pursuant to such a permit. 


A. prospecting permit. may ‘be issued for. = 

coal for which there is no valid, adverse _ 

_. Claim at the time of issuance, notwith- 
_ standing the existence. then of nonadverse o 


claims, entries or leases. - 


‘Issuances of a. prospecting permit - is- pres 

-‘Sumed to be’ regular if. no valid, adverse i. 
_ interest. appeared. in. the land office ree= 

ords at the time of i issuance of the permit. Pig tae 


r Phosphate, 


Leases 
Permits — 


- ‘restricts it to lands without valid, vested 


rights, existing at the time of j issuance of 


. the permit, which are adverse to the pros- 


pecting permit: which: is sought, and any. 





a ANot in ‘chronological order. - 


| RIGHT. 
LEASES FOR COAL AND PHOS- 
(MODIFYING SOLICI- 


taney 8, “1981 


‘Permits: | 


: and Permits: _ 
. __ ties regarding the status of certain —_ 


Limitation of a Y plasphat. ao ecae _ pending applications for prefer- ry 


permit to “unclaimed, undeveloped” lands. 


“orders right Jease which | may be Ps 


earned pursuant: to. such a permit. 
A prospecting permit may be issued or te 


phosphate for which there is’ ‘no valid, - 
adverse claim at the time of issuance, oe 
_. notwithstanding. the. existence then of 


nonadverse claims, entries or leases. 


Issuance of a prospecting permit is. pre- : 7 


sumed to be: regular if no valid, adverse 


"interest: appeared in the land. office Tet. | / 
ords at the: time of i issuance. of. the permit. | 
‘Multiple Mineral Development Act: : 
“_, Generally —s | | 

- | No. mining claim located wae the effec- 


tive date of the Multiple Mineral Devel- 
oping Act can. be adverse to any prospect- 


ing permit for coal or phosphate. No such 


claim renders ‘the. land. unavailable ‘for 


a prospecting permit for.coal or phos-. 


Limitation - of: a coal prospecting. pein phate under the restriction of prospecting 


to ‘unclaimed, undeveloped”’.. lands re- | 
striects it to lands without. valid, vested 7 
rights, existing at the time. of issuance 


permits to lands which are “unclaimed, 
undeveloped. ‘“ 7 


— To: Secretary 
From: Solicitor _ - | 
/Suvsror:. The: ‘Effect “Of: ‘Mining 


- Claims ‘on Secretarial Authority 
- to Issue Prospecting Permits and 
Preference Right Leases for Coal 
and Phosphate (Modifying Solic- 


: itor’s: Opinion M-36893. of Aw | 


gust 2, 1977, and its Supplement. 


of November 19, 1979, upon. the 


- same-subject) ; ‘The “Unclaimed, 4 
: Undeveloped” Issue fa 
‘In view of continuing neeedn: 


ence right coal leases pursuant. to | 
30 :U.8.C.. §.201 (b) (1970), we have 
reviewed the Solicitor’s Opinion a 
M-36893 of Aug. 2, 1977, 84 LD. 
442, and its s Supplement of Noi ov. 19, a 


arp nes 2 


948 ~~ DECISIONS OF THE 


1979, 86 LD. 627, collectively re- 
_ analyses that there is nothing in the © 


ferred to as the “prior Opinion,” to- 


gether with two memoranda from 


the Director, Bureau of Land Man- 


agement, to Acting Assistant Secre- 


tary, Program Development and 
Budget, dated Feb. 18, 1977, and to 


| ~ the. Solicitor, dated Apr.. 29, 1977. I 


have concluded, for the reasons 
stated herein, that: 

1. The conclusions of the prior 
| Opinion must be limited to conflicts 
with valid, unpatented — mining 


a claims that are adverse to or im con- 


flict with the interest sought or ob- 


_ tained. by a prospecting permit or 


preference right. lease; and 
9. The prospecting permit and 


aes right lease must. be pre- 


sumed to be regular in the absence 
of evidence of adverse claim in the 
federal ‘land office at the time of j is- 
~ suance of the permit, 

Much of the discussion ‘in the 
prior Opinion, and the opposing 
comments of the Bureau of Land 


= Management i in its two 1977 memo- 
~ randa, dealt with whether or not the | 


statutory reference to “unclaimed” 
land meant land which was not 
| subject to any valid mining claims 


or other claims which could ripen 


7 into full ownership of land (the 
conclusion of the prior Opinion), or 
only to coal claims pursuant to the 


1878 Coal-Lands-Act, 17 Stat. 607, 
80. U.S.C. 8 116 (the BLM 
7 view).! a ee 


1.'The ae provisions for. prospecting _ 
permits for phosphate upon “unclaimed, unde- 


veloped” land. were . not enacted until 1960. 


- Pub, L.. 86-391, § 1 (a) 74 Stat. 7, 30 U.S.C. 
§ 221. (b).. “The BLM’ dismissed the restriction 


as a “borrowed nullity,’ without legal mean- 
ing, at most only applicable to. Coal Lands Act 
entries on lands to DRE covered by phosphate 
ro 
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It was acknowledged in: both — 


legislative history of either the Min- 
eral Lands Leasing Act of Feb. 25, 
1920, c. 85, 41 Stat- 437, or: ‘the 1960" 
phosphate amendments, PL 86-391, | 
30 U.S.C. § 211(b) and (c), indi-— 


cating any Corigressional ‘thought — 


or purpose for the “unclaimed, un- 
developed” restriction: Each analy- 
sis then engages in supposition to 


support its conclusion, and the var- : 


ious procedural ramifications that 
follow that conclusion. The result, | 
in my opinion, is that any ‘such 
specific legislative intent is not as- 
certainable and may never have 
existed. | 

A grant by the United: States of 


any rights in the public lands pur-. 


suant to the Mineral Lands Leasing 
Act is subject to all then vested, ac- — 

crued rights. Prior to that Act, un- 
der the General Mining Law of 1872 


a person who located. and properly - aig 


maintained a: valid mining. claim 
based upon discovery of any valu- — 


able mineral, other than coal, could _ 


obtain a fee patent which iieladed | 


alt minerals. Acquisition of fee title ~ 


to lands known to be. valuable. for 
coal, or the development of coal de- 


- posits; was pursuant to the Coal* 


Lands Act of 1873. Although the’ | 

Minerals Lands Leasing Act re- 
moved ‘certain additional minerals 
from application of the General 
Mining Law, so that location of 
mining claims could not be based | 
upon them, nevertheless a patent of 
a mining claim based upon a lo-_. 
catable mineral would include the. 
minerals subject to the ‘Mineral . 


Lands Leasing Act ant enact- -_ 
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7 ment of the Multiple 1 Mineral De- 
~ velopment Act. of 1954, 30 US. C. 

§§ 521-5381). 

The Mineral Lands Leasing Act 
provided new means of establishing 
rights to produce the minerals sub- 
ject to it—leases, and prospecting 


permits by which preference right. 


leases might be earned. 2 Of the three 
types of deposits for which | pros- 
pecting. permits. could be issued 


9. originally. (coal, oil and gas, and. 


sodium), the “unclaimed, undevel- 
oped” language. was made appli- 
cable. only to coal, ‘The threshold 


question is why ? What was it about. 


coal that distinguished it? 
After acknowledging the absence 
in the legislative history of any in- 


dication of why Congress included _ 


the language as an express restric- 
tion only upon prospecting permits 
- for coal, the prior Opinion pre- 
sumed and concluded that the leg- 
islative purpose was to prevent the 


any mineral, to assist in obtaining 
preferential rights to coal leases. I 


find it difficult to accept. the premise 


_ that. Congress had such a specific 
and special purpose, without some 


suggestion of it in the extensive his- ; 


2 2 Although the ‘Act ‘originally - provided for 


leasing of coal,-oil and gas, phosphates, sodium, — 
~~ and oil shale, prospecting permits were au- 


thorized only for coal, oil and gas and: so- 
dium. Other minerals later “became ‘subject to 
leasing pursuant © to the Act—sulphur in 
Louisiana (1926), potassium. (1927 ), and sul- 
phur in New Mexico: (1932), each with pro- 


visions for prospecting permits ‘but without A 
‘the “unclaimed, undeveloped” ii baa 30, 


U.S.C. §§ ate: ete e ets. 


toric aatoral Patent the en- 


—actment of the Act. Furthermore, I 
am unable to perceive any basis in — 
law or presumed legislative intent 


to differentiate between coal, oil and _ 


gas, and sodium, in imputing that 
_ purpose to Congress. 


I find the arguments by ie BLM 


in its two 197 T memoranda to. be - 


more persuasive, although it is con- 


cluded that there is no express leg: 


islative history to support its posi- 


tion. Yet the absence of recorded _ 
express Congressional consideration. | 


seems more consistent with | the : 
BLM premise that. the language was - 


simply for protection of the exist- — 

ing rights of coal. land. claimants 7 
than with the supposition that Con- — 
gress had a more elaborate and. af | 


firmative motive.. 3 
But why was. onl alone ins: sb: 


ject. of the: restrictive language? — 


And as prior vested rights are pro-— 


tected by law generally, why would ~ 
use of information gained from any © | | 
7 existing claims or development, for 


it be necessary to use such language 


to preserve existing claims—must 
not there be some other purpose? — 
_ And why was the reference to — , 


developed”. included with “un 
claimed”—does -not that pation : 


some other intent in the use of the © 
restrictive words? In the absence of | 
any expression ' ‘of Congressional di- 


rection upon or before enactment of 


the Mineral Lands Leasing ‘Act, tes 2 | 


18 not possible. to answer those ques- ; 
tions ‘conclusively. But I think the 


explanation by the. BLM. set forth it 


below is the more. plausible one. 


250 - DECISIONS OF THE 


Prior _ enactment of the Mineral | 


Lands Leasing Act, of the three 


minerals to be put under its pros- 


pecting permit-lease system , only 


coal was not subj ect to the General | 
Mining Law and to location of min-— 
ing claims. It was only coal: for 
which there was an independent 
statutory basis for development and. 


acquisition of mineral lands. Al- 


though it may not have been neces-— 
sary to'safeguard then existing coal 
rights under the Coal Lands Act by 


specific reference when Congress. au- 


thorized - prospecting” permits for 


coal pursuant to the new Mineral 


Lands Leasing Act, it is reasonable 
_. to assume, as the BLM did, that 


- some express recognition of vested 
coal interests was advisable. The 
- language may have been included 

simply to avoid any question of 


whether or not coal’ prospecting 


| permits could be issued: for lands 
on which- there already existed 
| either pending applications for coal 

entry (30'U.S.C. § 71) or persons in 


~~ actual: possession of opened and im- 
proved coal mines whose claims for — 


_ them. were timely filed (30 U.S. C. 


quired to make submissions to the 


government by which it. became i im- 
formed of such claims or interests, 


unlike unpatented . mining claims 


for other minerals under the Gen- | 
eral Mining Law. Thus it was ap- 


propriate. for the government. to as- 


certain the existence of Coal Lands 
Act entries before issuing a ‘coal 


| “prospecting permit under the Min- 
eral Lands Leasing Act. There was 


no > feasible procedure to make a like 3 


DEPARTMENT OF THE INTERIOR | es 
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apesemination with peeard to sista. 


ented mining claims under the 

General Mining Law prior to en- — 

—actment of Section 314 of the Fed- 
eral Land Policy and Management. - 


Act of 1976, 43 U. S.C. § 174. 
‘However, I can not accept ‘the 


| BLM’s 1977 contention that the “un- 


claimed, - undeveloped” restriction 
upon prospecting permits is limited 
to Coal Lands Act entries. Although 


_ they may have been in the immedi- 


ate contemplation. of the legislation 
draftsmen in 1919 or 1920, it is my — 


‘opinion that any ‘prospecting per-— 


mit pursuant to the Mineral Lands 


‘Leasing Act, whether for coal or 


any other mineral, must be subject 
to all vested rights j in the land which — 
existed at the time of i issuance ofthe _ 
permit. That is true whether or not 
there is any express reference to 


them in the Act or in the permits 7 


themselves. 
‘The prior Opinion concentrates 7 
upon the “unclaimed” issue, al- 


though it does give attention tothe - 


term. “undeveloped.” I do not con- 


sider that the two words are ‘inde- 
, - pendent. as. used. in the Act. The - 
§§ 72,73). For either type of lawful © 
coal entry, the entryman was re-_ 
- claimed” and “undeveloped” land. 
The words : are separated merely by 


restriction is not “unclaimed” or 
“undeveloped” land, nor even “un- 


a comma. Grammatical structure 


and punctuation are not conclusive 
in statutory or other legal construc- 
tion, but I am of the opinion that | 
as they appear the two words are 


probably used jointly only for the © 


purpose of generally recognizing 


vested rights. Inasmuch as some 


~ real: physical development has al- 
ways been necessary for the validity ee 
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of any oan of ath under the Gen- | 
eral. Mining Law and the Coal 
Lands Act, the use in: tandem of the 
two words may have only 3 indicated . 
that the restruction was, limited. to. 
~ Jands. subject. to bona fide claims, . 
- those creating vested. rights, as.dis- 
7 tinguished from mere record filings. 
-. I do agree with the conclusion. in _ 
the prior Opinion that only valid 
-. mining claims removed land from 
_. the “unclaimed” category. ‘However, 
I donot. believe. that there is any 


separate basis of exclusion of land 


determinative. The fact that unau- 


thorized development. may have oc-. 
curred, or that. development. took. 
place under some earlier authoriza- 
tion or entitlement which had been 

: existinguished at, the time of issu-_ 
- anee of a. prospecting permit, Or 
_.. that it was for some other mineral, 

_ would not have made land unavail- 
able for a Prospesting permit—even | 


& 3 for coal. 


oy ean and application of 


the statutory restriction by the 
BLM and its predecessor, the Gen- 


. 3 See. 73 of 30 U.S. C. allowed a coal entry- 


> Ian 60 days after entry: and improvement 
pursuant to § 72 in which to make his filing 
with the manager “of the district’ land office.. 
That. might be considered . to be a period in. 


which: the Jand is. “developed” before it is 

“claimed,” and such an entryman would be pro- 

a tected against issuance of coal prospecting per- 
mits. to others ia that time. . ; 


PL 
: Mineral Lands Leasing Act'to allow me 


eral ad, Office, which i is daetod in 
in. the BLM’s -1977 memoranda, ae 
“taust be. given serious weight in a_ 


current analysis. The interpretation - 
of a statutory. directive by the ad-— 
ministrative agency . charged _ with 
its application, without Congres- . 


sional objection, for several decades, 
is. authorative if not. conclusive. c 
Furthermore, the spirit and reasob- 
ing of Bryant eb al.v. Yellen etal 
—— U.S. —, 65 L. Ed. 24° 184 = 


(1980), and Andrus: v. Shell Oil Co. 


fs a US, ——., 64 L. Ed. 2d. 5938 
. that has been. “developed” without - 

| regard. to whether | (Or not it is. 

| “claimed.’ *3 In-my opinion, it is the © 

- existence of. adverse: valid, vested a 

as claims: or rights at the time of i issu- 
-. ance of prospecting permits which is. 


(1980), ‘strongly suggest. that. an 


administrative construction and ae 


application. of long duration may 


become conclusive upon the De 
partment. The practice, or policy,. ao 
of the BLM is consistent with the — 
_ obvious Congressional policies | to. 
7 (1). allow, even encourage or re- _ 
- quire, independent development of 
different minerals, and (ii) elimi- 
nate by the 


Multiple Mineral | 
Development. Act of. 1954, and its 
predecessors at 30.U.S.C. §8 284, 274 


and. 502, the conflict of rights by io | 
which one form of entry,. claim. a : 


7 at precluded all others. 
In my: opinion, the long history of | 


The | enactment — in 1960. a : 
86-381, ‘whieh.. amended. the — 


prospecting permits for phosphate, 


creates an apparent. enigma. That | 
authorization does contain the same 
7 restriction to lands ‘“onclaimed,. un- 


developed.” ” Tt is unlikely that it 


| was meant to apply only to the Coal i | ; 
Lands Act or ‘entries smade le pursuant oe 


to na There i is no ae ai fo it in . 
the legislative history of the 1960. 


amendment, and the 'BLM’s ex- 


planation. that it. was “borrowed in- - 
| without. 


discriminately _ and 
thought” from _ provisions appli- 
able to coal may be valid, based 
upon our own informal “intrads- 
-partmental | inquiries. In ‘practice 
since 1960 the BLM has treated that 
restriction as “virtually meaning- 


less,” although it has taken the posi- 7 
tion that a. phosphate prospecting 


permit, or a preference right. phos- 


- phate lease, can not be validly is- 
sued for lands subject to a valid 


phosphate mining» claim. - 
Accordingly, it is my conclusion 


_ that the limitation of coal and phos- 
Bo phate prospecting permits to “un- 
claimed, undeveloped” lands. re- 
to lands without 


7 -stricts them 
- existing, valid, vested rights which 


are legally adverse to the prospect-. 


Ing permit which is sought, and any 
_ preference right lease which might 
_ be earned pursuant to that permit. 
The determination is to be made as 
of the date of issuance of the ‘/per- 
mit, Thus, for example, any mining 


- claim located prior to the effective 


date of the Multiple Mineral Devel- 
opment Act would be adverse to any 
prospecting permit issued after 
such location, if the claim was valid 


at the time of i issuance of the per- 


mit. N o mining claim located after 


—. that effective date would be adverse 


because it could not: “ripen” into 
ownership of the mineral which is 


subject to the prospecting permit 


issued pursuant to the Mineral 
Lands Leasing Act. “a 


. 4BLM 1977. memoranda, ‘n.2 supra; see 
Arthur L. Rankin, 73 LD, 305 Sara 
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Deposits ori a ale as 3 to which 


there is a prior adverse right may 
not be considered in ascertaining 


entitlement to a. preference Tight | 


| lease; and, of course, no such lease 


may he validly issued for the lands 
themselves which are ‘subject: to the © 
adverse interest. However, a pros- 


, pecting permit may be properly i is 


sued. for a mineral for which there — 
is no valid adverse claim, notwith-— 


standing the existence of non-ad- 


verse claims, entries or leases based — 
upon other minerals or authoriza- - 


tions. Prior or ‘existing “develop- 


ment” which is not an incident or 
basis of an adverse interest does not 


- preclude proper issuance of a F pros: | 
7 pecting permit. | | 


It is my further conclusion that | 


as to procedures for verifying the © 
“anclaimed, undeveloped” status of — 
land, the method attributed to Roos 
aay “Aleman: 54 LD. 47 (1932), and | 


discussed but” distinguished in the 


1979 supplement of the prior Opin- 


ion, 86 I.D. at 635-636, is the most 
appropriate. Although a prospect- 
ing permit may not be validly issued 


for lands for which there is an ad: _ 


verse interest, or other legal impedi- 
ment, the issuance of a permit 
should be presumed to be regular if 
no interest to the contrary appeared 
in the land office records at the time | 
of permit issuance, until and unless 
it is proven to have been improperly 


issued. The general practice of the 


Department. discussed in.the 1979 


supplement of prior: ‘Opinion, for 
leases issued or to be issued pursu- 


ant to the Mineral Lands Leasing 
Act, is. appropriate for processing 


of preference right lease applica- 


tions made pursuant to prospecting 


7 permits. a that Act. 
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The ies of ideatification and 
resolution of conflicting adverse 
claims may be placed upon the per- 
| mittee/applicant, such. as by pros- 
ecution of private contest proceed- 


ings or use of provisions of Sec. 527 


_ of 80 U.S.C. However, : if no indica- 


tion of any such vested, adverse 


3 claim i 1s. presented, then, i in.the ab- 
sence of affirmative challenge, the 


preference right lease may be issued _ 
if otherwise proper. Such issuance 
is at the risk of the. lessee that actual . 


adverse interests. may exist. Upon a 


later showing that atthe time of 
issuance of the permit, the lease may 
be cancelled as to the land in conflict , 
| by the BLM. upon its own motion or 
in accordance with advice or pro- 
tests by others, as described in the - 


1979 supplement, 86 I.D. at 636. 
To the extent it is not inconsistent 
with the opinions and conclusions 


ene ressed herein, the prior Opinion - ee conforming to all substantive require- 


_ ments of state law; 
. 8 the United States is entitled to a rior: 


remains in 1 force and effect. 


Cun O. Martz | | 
- | Solicitor 
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: Taylor Grazing Act: Generally—Fed- 
eral Land Policy and Management 


“Not in. chronological order. 


“Water” and “Water Rights: : 


having” 


‘Act: Ganerally_—Water and Water 
- Rights: Federal Appropriation a 


Neither FLPMA 1 nor he: Taylor Grazing 


Act authorizes appropriation of water or 

: provide an independent statutory basis | 

~ for claims | for water uses inconsistent. in 
- any. way with the substantive. require- 


ments of state law. wee 
hog . 
Laws—Water and Water a ase Fed- 
eral Appropriation oa 


The United States ‘should. comply with 
the substantive and procedural ‘provi- 


‘sions of state law when acquiring and 


appropriating water except 


ds where Congress or the Executive has 


reserved land or water for pax pculer 

| Federal purposes; | 

2. where Congress he isa mandated 

~~ that unappropriated water on the pub- 
_ lie lands is reasonably required-for:a — 
- Wederal program or purpose. and that 
water cannot be acquired in a manner 


ity date as of its historic date of first 


use where water has been used histori- 


. cally for ‘consumptive beneficial: ‘uses 
, recognized by state law but without 
conformed . to 
| Rie haeaaas Deserted by state Jaw: 


From: Solicitor. oa | 
Supsscr: Sain to: re ss 


Opinion No. M-36914, on Federal 


‘Water Rights of the National | 


“Park Service, Fish & Wildlife 


Service, Bureau of Reclamation — 
and the Bureau of Land 
Management — ek 


- procedural | 


ne Introduction nh. oe ss 
~The Solicitor’s Opinion!” No. 


M-36914 of June 25,1979 (herein — 
called the. opinion”) made.a com- 

_ prehensive analysis of the nature 
and extent of Federal rights to use - 
-. water on lands administered by the ~ 
National Park Service, Fish and 
— Wildlife Service, Bureau of Recla- Se 

_ mation (now the Water and Power 
Resources Service) and the Bureau —- 
of Land Management, It defined 
_and characterized the reserved wa-. 
ter rights those agencies may assert 


under various statutes, executive 


7 orders, and Secretarial orders. It 


also discussed other forms of water 
rights assertable by Federal agen- 
elds, in 

| application of water to beneficial 


use for congressionally | authorized. 


or mandated purposes. _ 
_Concerns were raised. napaline 
the exact nature, basis and character 


_ of the right of the Federal Govern- : 
- ment to appropriate water for spec- 
ifie purposes authorized or required 


by Act of Congress. In response to 
those concerns, the Secretary, fol- 


- lowing consultation with the gover- 
_ nors of the seventeen western states, ~ 
opted not to implement certain pro- 


visions of the Opinion dealing with 
Federal -non-reserved ‘water. rights 


outlined therein except (i) whenthe — 
| categories: 

agencies receive specific approval te 

: determined on a case-by-case basis, 
from the appropriate Assistant Sec- 

retary, or the Secretary to assert. 


~~ Such a nent | or EM), when. required | 


1 Pages 15-18, 86 LD. ‘574-78 and 64-71, 


86. I.D. 611-16. This right has become com-. 


monly . known .as the Federal | non. reserved 
water right. . 
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including rights initiated by 


cree 


| “to o submit all claims for water rights 
| in the course.of litigation.?. a. 


The President’s Water Policy Im-~ 


| a, Task Force Report ae 


Federal — Non-Indian Water 


Rights thereafter appearing inJune | : 
1980 has raised questions about, the — 
the 


Report’s | relationship’ with — 
Opinion and the Secretarial instruc- 
tion. Further uncertainty: appears. 
to exist: within agencies of the In- 


| terior ‘Department regarding (i) 


the steps that should be taken pur- 


suant to the President’s Directive of 
June 6, 1978, to expeditiously iden- 


tify, establish and quantify federal — 


- water rights; and (ii) thelegalbasis 
and procedures to be used for asser- 
_tion of non-reserved water rights in 
‘on-going adjudication proceedings 
and in negotiations. with the states 
consistent with the Solicitor’s Opin- _ 
ion, the Secretary’s instruction of | 
Feb. 4, 1980 and. the Task Force Re- 7 


port. 
To clear up such eueaeialigd) ie 


am. issuing this supplement, to the 
, Opinion. To the extent the Opinion 
is inconsistent with this supplement, 
It is modified and superseded here-. 


by. 4 


iL Federal Water - Rights Defined 


Water Rights assertable by. Fed-— 


| eral. agencies fall. into the following 


2 This decteton of the. Secretary was an- 
nounced i in a letter of. Feb. 4, 1980 to. Governors | 
Matheson of Utah and Herschler of Wyoming. 


. 3 This supplement does not affect or apply to 
any water right(s) that may be claimed by or 

on behalf of any Indian or Indian Tribe. This 

' supplement.is also not intended to modify or 


supersede any portion of the. Opinion numbered. - 
M-36914 of June 25, 1979 dealing with the. 

reserved water rights. of the non-Indian land 
management agencies in the Department. _ 
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A ks water - right created ecwesiy or: r by . 
implication through the reservation of | 
‘land, measured by the needs of water 

to fulfill ‘the specific purposes. of the | 
reservation and subject. to all rights : 

. which have vested under State law 

prior. to the. effective date of the reser- 


IL Federal. Non-Reserved Water < 


_. vation; this is the commonly recog- 
7 nized federal: reserved water right dis- 
ee cussed at length in the Opinion. saa 


2. A. water right initiated. either. (i by 
a application or ‘other appropriative act. 
prescribed by. State law; or (ii) by the 
historic use of water on public lands. 

' for consumptive beneficial uses. This 
. right:is limited to quantities of water 
~ yequired for beneficial uses recognized 
by state law. Its priority date is fixed 

by applicable state law in all cases ex- _ 


| cept for historic consumptive beneficial 


— USeS. of water not heretofore perfected 
SS by. permitting or other procedural re- 
os quirements of state law, in such cases, 
- for-reasons discussed herein, the pri- — 
-ority date vests. as. of the historic date. 


"of first use, . 


8 A right to. use such ‘unappropriated 
; water. arising on the public lands of . 
the United States as may be reason- — 


. _ ably required for Federal purposes ex- 


a. pressly or impliedly mandated. ‘by. the 
Act of: Congress. Such right dates from ~ 
the date of the Act if the Act is self. 
| = executing or from the. date of imple- 
menting: administrative action it the | é 


“In the future it is. my. opinion : ‘that inet 


“federal. ‘water. rights will be founded on appro- 


-. priation or purchase, As to federal reservations. 
"created in the future, this office ‘strongly sup- 
.- ports the recommendations of the. Non-Indian’ | 
Reserved. Water Rights. Task:Force that, as a © _ + 
- Grande. Dam and. Irrigation C6. 
-174.US. 690 (1899), notwithstand- © 


ing any past failure of the. United - - 


matter. of policy, reservations of land. created 


by Executive action to be placed under. the — 


administration and management of this Depart- 


ment contain a specific provision as to whether: 
or not reserved water rights are to be claimed 
- to meet the purposes of. that reservation. If | 
such a policy is not. mandated: Govenment-. 


wide by Executive Order, it should be adopteil | 
ee tion of water rights, — a 


a a noduiremient: by. this prone ement 


“Act contemplates ‘implementation by 


administrative action. The legal basis 
for this. right is set out: in \ this: Sapele sie 


mental Opinion. 


4. Water. rights that are aciuiied by the 2s 
. United States through. area ex- | : . 


7 change, condemnation | or sift, 


-Rights—Legal Basis and Nature 


Except where ‘Congress ‘has ee | 


served land or. water for particular: | 
federal purposes, Federal agencies 
should, as a matter of. policy, . ace 


quire water rights in accordance 


with the substantive and procedural 2 
provisions of state law. There are 
two limited exceptions to this legal es 
policy. ot : 


The first situation 18 ee ae 


has been used historically by fed-- 
eral agencies for. consumptive bene- 
_. ficial uses recognized by State law 
but: without conforming to the fil- - 
ing, permitting, or other. adminis- 
‘trative. procedures prescribed . by 

- state law. Most,. if not all, of these _ 
“uses are de minimus or small an, 
quantity and have. long been inte- 
"grated into the regimen. of water 
use and development i in the water- 
shed. Unappropriated water is and 
has been historically available for 
uses on the public. lands, as. recog- 


nized in? United States v. Rio 


States to conform to procedures pre-- 
scribed by state law for the initia- 


256 | 

The dsoond aiiation is ea B: 
legal basis exists for. asserting: a 
federal right to use water in a, man- 
ner not conforming to all substan- 
tive requirements of state law. Fed- 
eral claims in such cases may. be 
founded on Federal supremacy. if 
and where clearly mandated. by Act 
of Congress. Such claims may also 
be supported by. the dominion the 


United States has and continues to © 


exercise over - ‘unappropriated 
- waters arising on the public lands. 

Only the foregoing two situations 
are encompassed. 


_ ing principles: 


1. The United States pene 
dominion over Western lands ceded. 
- from foreign powers and not pre- 

viously. disposed of, together with 


"s waters on, under or ib ese through 
such lands® 


aes Article IV, : sec. 3 of the Gon? 
‘stitution vested Congress with sole | 
authority over the management:and — 
| disposition | of such waters; those’ _ 


which are not: disposed of by Act of 
Congress remain under the domin- 
ion of the United States.é | 


8. By certain general statutes in 


6 Borax Consolidated, Ltd. », Los Angeles, 


296 U.S. 10 (1935), See, Opinion pgs. 1~15. 
See, also. Solicitor Opinion M-—33969 (Nov. 7%, 
1950), 
State: Law Concerning Water Righis”,” 

4 United States v. Grand ‘River Dam Au- 
thority, 363 U.S. 229, 255 (1960) ; Cf. Kleppe 
vw, New Mewico, 426 U.S, 529, 539-41 (1976). 

7 Act of July 26, 1866, §9 (14 Stat. 253), 
re-enacted as § 2339, R. S. (48 U.S.C... 8661, 
1946 ed.) ; Act of July 9, 1870, § 17 (16 Stat. 
218), re-enacted as § 2340, R.S. (48 U.S.C. 
§ 661, 1946 ed.) ; and the Act of Mar. 3, 1877, 
§1 (43 U.S.C. : $821, 1946 nue 
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‘by the non- 
av reserved water right theory detailed 
in the Opinion. Water right claims | 
thereunder assuredly will be limited 
in number, limited in impact. and 

_ are clearly supported by, the follow- ; 


“Compliance by the Department ‘with 
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Aa nid. 1800's is Congress euiee 
_ized. private persons, through com- 
pliance with local laws and customs, 


to appropriate non-navigable water — 
on the public domain; and by en- 
| abling acts ptoviding for the ad- 


mission of western states to the 
Union, ‘it conferred jurisdiction on 
the states to dedicate such waters to 


public use and permit their appro- 


priation in accordance with state 


law. In no such act, however, did 


the Congress relinquish its right to 


exercise future dominion over un- 


appropriated water on public land 


to the extent it was needed from 
time to time for Congressionally Lo 


authorized uses. upon such lands nor. 
could any such act or state consti- — 
tution divest the United States of 


‘its right. by Federal supremacy to 


use water arising on public domain 


lands for Federal purposes subject, 
of course, to all prior vested rights? 
In other words, Congress retainsthe 
right to otherwise provide for fu- 
ture use of presently unappropri- fe 
ated water. an 


4. As stated by the Supreme Court. 
in United States v. Rio Grande 
Dam and I rrigation Co., supra, the 
right of the state to rosbablight its 
own.system of water law is limited 


7 by. two exceptions, the first of which % 
is the right of the United States as 
a land owner to demand the con- 


tinued availability of water for use . 
on. its own, propery ; the second ex- 


8 Winters v United States, 207 U.S. 564 
(1908) ; Arizona »v, California, 873 U.S. 546 
(19638) ; Cappaert -v. United States, 426 U.S. 
128 (1976) ; United States v. “New Mexico, 438 
U.S. 696, (1978) ; Kleppe v. New Mewico, 426 
U.S. 589 (1976) ; Federal Power Commisston 
v. Oregon, 349 U.S. 485 (1955); F. Trelease, 


-Federal-State Relations in Water Law 147 


(Legal Study No. 5. prepared for | National 
Water Commision; sept. 7, 1971). : 
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‘PEDERAD- WATER RIGHTS 


OF THE NATIONAL | PARK 


SERVICE, 


a FISH & WILDLIFE SERVICE, BUREAU OF RECLAMATION AND THE 


. ‘BUREAU. OF LAND MANAGEMENT ans 
; January 16, 1981 


| eoplign. is ve Hig galibe, servitude: 


This statement has been reiterated 
_ by the Court consistently through 
California v. A bats 


the. years. 
States, supra at 662. 


“Ds Notwithstanding expTOS dina: 


tives in sec. 8 of the Reclamation 


Act of 1902 for the United States to 
| comply with State water law, the 
- Supreme Court has recognized the 


_ right of Congress to mandate. par- 
_ ticular uses In excess or in deroga- 
tion of provisions of state law. Td. 
 Dicta in New Mexico v. United 
- States, supra, at 702, 709 n..16, 718 


on. “24 and Caléfornéa ve ‘United: 


States, supra, at 654, 657-658, 670 n. 
23, sometimes cited for a coritrary 


conclusion, related only to substan- 
tive compliance with State law in 


cases where the.use is not mandated 
by Act of Congress and is only i in- 


cidental to the purpose of a-statu-_ 


tory authorization or directive. OR 
6. Neither the Vew Mewxico case 
“nor: any other case has precluded 


the exercise. of. a Federal right for 


failure in the past to meet the filing, 


- permitting and other precedural 1 re 


“quirements of State law. co 


7. Whether a par ticular para- 


‘mount Federal purpose 1s mandated 
by act of Congress rests on the rea- 
sonable interpretation of the Act 
and its legislative history. 


_ Without cataloging the ‘presence 
or absence of such mandated uses 
under all -major statutes ‘dealing: 


with land management. issues. for 


Departmental agencies, I do believe ~~ 
it is appropriate. to_ readdress | 
4 Congressional _ 


intention | 


: (g), I 


~ authorize appropriation — of water — 
for land: Management uses! ‘but does 


7 FLPMA ® and the Taylor Geoaing 
‘. Act. uo 


_ As to FLPMA, iti Is ca as. hie 


497 9 Opinion noted, that FLPMA 
° s authorizes a wide range of land 
management, activities that require | 
the use of water, i.2., livestock graz- 
‘ing, habitat and food for fish, wild- 
life, and domestic. animals, timber 


production, recreation and mining 


to name.a few. However, FLPMA | 
does not. authorize or otherwise ie 
| mandate the Department | to appro- 
priate or otherwise. utilize water 
outside state recognized ‘beneficial : 
use concepts for the broad general 
- purposes outlined as. management 
objectives in the Act. To the con- 


trary, sec. TOL (g)> 43 3 U.S.C. ~ - 
(g) ; states: : 


- Nothing in this Act shall be construed: as . 


limiting or restricting the power and au- | 
thority of the United States. or—-— 


~ (1) as affecting in. any way any law : 
- governing appropriation or use of, or 


Federal right to,. water: on public lands ; 
(2). as expanding or. diminishing Fed- 


eral or State jurisdiction, responsibility, - 
* interests: or rights in water resource : 
. development. or control ;. 


~ Reading FLPMA. as a whole and | 
paying. special attention to sec. 7 01 
I conclude that FLPMA does 


not give an indep endent. statutory 


basis for claims for water uses in- _ 
consistent in any way ‘with the sub- _ 
-stantive requirements of state law. 

The same eal ase and conclusion i is — 


943 U.S.C. § 1701 eb seq. 


— 048 USC. § 815a ef seg. 
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; ay Geran: te: ie Taylor ; 
Grazing Act. To the extent the — 
Opinion M-36914 of June 25, 1979, 


is inconsistent with these conclu 
sions it is withdrawn. | 


This opinion was prepared ail 
the assistance of Gary Fisher, Spe- _ 


cial Assistant to the Associate So- . 
a | a Pro se. 


licitor for Energy and Resources 
and John R. Little, Jr., Regional 


7 Solicitor, Denver, Colorado. vane 


Cuxpe. O. Marz a 


Solicitor oa 


| ‘EUGENE v. VOGEL. 
; 52 IBLA 280 


Decided February Y 1981 . ing his application for a 10-foot © 


- Appeal from decision: of the Oregon : 


State Office, Bureau of Land Manage- 
_ ment, rejecting application for 
 vight-of-way for water diversion 
| project. OR 18527. | . 


‘Set aside and remanded. 


L “Federal Land Policy’ and ‘ise | 


ment Act of 1976: Generally——Fed- 
eral Land Policy and Management 
Act of 1976: Rights-of-Way — 


The standard of review in the ease of | 


a right-of-way application for a water 


diversion project: is whether the ‘decision 


demonstrated a reasoned analysis of the 
factors involved, with due regard for the 


7 public interest. A decision to reject such 


an application will not be affirmed where 


_ the record lacks sufficient reasons to — 


; support it. 


a 2, Federal Land. Policy and Manage- - 
- ment Act of 197 6; Rights-of-Way - 


- ; Rejection of a right—of-way appiention 


- fora water diversion project will not be 


. DECISIONS OF THE ‘DEPARTMENT OF ‘THE INTERIOR 


affirmed. wei the heepedl fisés not sup- 


port a finding that approval would be — 


incompatible with BLM’s timber man- | 
agement plan; that it would adversely 
affect wildlife; or that it would result in 


a cumulative adverse impact ODESALY. to 7 
| the public interest. _ 


APPEARANCES: ‘Eugene v. Vogel 


OPINION BY ADMINISTRA- 
‘TIVE JUDGE HARRIS 


| INTERIOR BOARD OF — 
LAND APPEALS 


egg ve Vogel has sppeniel 
from a decision of the Oregon State 


Office, Bureau of Land Management : 


(BLM), dated Apr. 26, 1979, reject-_ 


right-of-way, OR 18527, for a wa- 
ter diversion project to be located 


on lot 7, sec. 29, T. 38 S., R. 7 W., 


Willamette meridian, — J osephine- 


- County, Oregon. Appellant. filed 
_ his application pursuant to sec. 501 


(a) of the Federal Land Policy 
and. Management Act of 1976 
(FLPMA), 43 US. C. 8 1716 (2) aa 


(1976). 


The project, ‘itandded’ to provide 


water in the amount of 0.085 cubic 
feet per second (cfs) for irrigation 


and domestic use,? would consist of © 


a dam i in the bed of a small unnamed | 
; oe eee: of the McMullin es 


1 The - coneinal: sceten rights ‘perinit from 


the State of Oregon entitled appellant to ap- 
. propriate 0.080 efs for irrigation and 0.005 ae 
_. efs for domestic use. However, appellant has 
advised the Board that he is abandoning his 


Tight to appropriate. irrigation water, and is 


-having his permit. changed ‘to allow only 


0. 005. cfs for domestic 1 use. 


a ‘188 LD. 


re ee - BUGENE V. VOGEL 
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Creek ? z ena a collection pool con- 


ey nected by approximately 530 feet of 


1-inch diameter underground plas- 


a7 tic. pipe. to. a. 1 ,000-gallon concrete — 
storage tank. Approximately 400 
feet of pipe would lead from the 

| storage. tank to the edge of appel- 


-lant’s property, situated: in sec. 32, 
—'T. 88 8.,R..7 W., Willamette merid- 


jan, Josephine County, Oregon. — 
BLM’s reasons for re] jection of ap- 
| pellant’s application. were that the 
. project. (1) would: conflict with its 


timber management plan because it 


‘would require extra cost and care to 
% protect appellant’s facilities, (2) 

- would result ina lack of water for 

a. 3 8 wildlife during the summer months, 


and (8) might establish a precedent 
contrary to the public interest. in 
- view of the ‘potential for newly con- 
structed homes on adjacent private 


land and associated increased water 
; consumption. These reasons were 


based. on an Environmental Assess- 


| ment Record (EAR) and a land re- 


_ port prepared ey BLM resource 
specialists. — . 


In his statement of reasons fora ap-- 
peal, appellant contends, in regard 


_ to timber management, that an un- 


_ a aoeeround A ‘inch diameter. Pipe 


2In- appellant's’ nerinit from the State of 


- Oregon, and. in his application tothe De. 


partment, . the. source, of water is described 


- /as-a spring. We assume for the purpose of 

Z ~ this - decision that the spring does not fall 
within the scope of the withdrawal. by. Eixec- 
7 _utive order of Apr. 17, 1926, preserving for 


general . public use and benefit unreserved 
“public: lands containing springs or waterholes 
. needed or used. by the public. for watering 


_ | purposes. 43 CFR 2311.. A determination. 
- that-land is. not embraced within the. witb-- 
drawal would be necessary. before any right- | 

a of-way. could ° te granted affecting a spring . 
ON. paphic lands. | 
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would prasent “little or no sobsacle® ~ 
to timber management” and that the. 


storage tank would be situated in 
such a way as to present “the least 
obstacle to road building and log- | 
_ ging.” Furthermore, he indicates a 


willingness to release BLM in writ- 7 
ing from any liability for i injury to | 
his pipe or tank caused by BLM au- — 
thorized logging. operations. In re- 


gard to wildlife, appellant contends hs 

that there is adequate water in the 
area, for wildlife in the form of sev- 
eral springs and the East Fork of | 


the McMullin Creek, but. he states . nF 


that he would be willing to design a: 4 
the project so. as to provide “a pre- 
_ liminary tank for wildlife before the — 


water flows into my holding tank | 


or else a second tank for. wildlife ee 


which catches the overflow. ae 
With respect to water use by other fs 


homeowners he indicated he had no 
knowledge whether others would — 
apply for similar installations, but 
he felt most of the other private — 


property in the area had the East — 


Fork ‘of the McMullin Creek. run- | 


ning through it. | a 
[1,2] The Sachatacy « or his duly — 
authorized representative has. the. 7 


discretion to accept or reject a 


right-of-way application for a - 


water diversion project filed under sf 
-sec. 501 of FLPMA, supra. Stanley — : 
S. Leach, 35 TBLA 58 (1978). The. _ 
standard for review of a decision re- ; 
- jecting an application Is whether — 


the decision represents a reasoned. | 
analysis of the factors involved with . 


due regard for the public interest. Me 
Where: no sufficient reason exists to = 
- disturb such a decision, it will be: af: 
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firmed. 8 tanley 8. es supra; Q 
Jack M. Vaughan, 25 IBLA. 303. 
(1976). In this case there iS aa | 


clent reason. 


The record. vee. not. support ‘e 
finding that appellant’s. proposed 
~ Water diversion project is incompat-. 


ible with BLM’s timber “manage- 


ment. plan. The land ‘report states 
that the timber management, plan. 
for this area called for a three-stage 
partial cut program. The first entry 
was made in 1973, when logging 


roads were: built into the area. ‘The 


_ second cutting Sig. not in the Med- 
ford. District’s five year timber sale _ 
plan at this time, but will probably | 
be made within ten years.” A log- 
ging road which ends near the pro-_ 


_ posed site of the storage tank may 


be extended to cross the site in or- 


der to reach land to the east. Al- 

though the land report states that 
“plans for timber management in 
_ the area * * * would require extra 


cost and care to protect. [appel- 
lant’s] facilities,” that remark is 


. neither substantiated nor explained. 


A. 1-inch plastic pipe buried a foot - 
underground should not pose any — 


significant problem. Also, the stor- 
age tank could be placed at a point 


_ along the route of the pipe, includ- 


ing on appellant’s land, so as not to 


conflict with any future logging op- 
erations. Moreover, appellant has — 


declared his willingness to locate his 
storage tank so as to present the 


least obstacle to road building and 


; logging and to release BLM in 
writing from any liability. There 


does. not appear to be any reason 
| why such a release could not be ; 


accepted. 
The area, identified aS coat of 
crucial deer winter range, eupports 
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populations of black tailed deer, and 
a variety of small mammals such as — 
squirrels and _ rabbits, and birds. 
Both the EAR and land report con- 
cur that appellant’s proposed proj- | 
ect would probably result in a lack 
of water for such wildlife during 
the summer months, although the 
impact: to their habitat would be 
minimal. However, as. pointed out 
above, appellant has offered to de- 
vise a ‘project. to provide adequate 
water for wildlife. There ‘is no evi- 


dence that a system could not be set 


up which would be compatible with 


wildlife use. In addition, the entire — 
stream flow i is not to. be diverted to. 
-appellant’s exclusive use. He now 


intends to use only 0. 005 ef for his e 
domestic use... 3 - 
BLM stated. in its deceion that 
allowance of the right-of-way will - 
“set a precedent contrary tothe pub- ~ 
lic interest in that the cumulative | 
effect of granting similar ‘applica- 
tions in the area would be signifi- 
cant and adverse.” The basis for that. 


statement appears to be the Board 
decision in Stanley S. Leach, supra, 
in which we held: that BLM prop- 


erly rejected. a right- -of-way ‘appli- 


cation for a pipeline to convey water 


from a spring on public lands to 
private lands where it had deter- 


mined that the. overall effect of 


granting similar’ applications in a 
given area. would. be adverse to the 
public interest and allowance of one 
application might establish a prece- 
dent contrary to the public interest. 

However, in the Leach case the © 


State. Department of Fish and 


Game had filed a protest with the 
State Water Board objecting to 
Leach’s request to appropriate 1,200 


gallons of water per day from a 


a ee UNITED STATES vu. BOWAN 
a | February 12, 1981 


| spring on public land. Tn this case 
the State had approved appellant’s 


water appropriation with no appar- 


-» ent objection. In addition, in Leach 

there was no offer to take steps to 
attempt to: insure adequate ‘water 
for wildlife. There was mention of 


overflow from Leach’s tank. Over- 
flow does. not guarantee water for 


; wildlife, especially in times~ of 


- shortage. On the other hand, appel- 


lant’s offer. to build a preliminary 
tank for wildlife indicates ‘a will- 


ingness to put a priority on wildlife 
use, Also -the EAR indicates there 


would be no: significant impact on 


water quality from construction of 


this facility ; there are no rare or en- 


dangered: species. known to exist in — 


the area; no cultural or historic Te- 


sources; and no © public interest In 


the proposal, 


Given the. feta in this case, ‘the’ oes z 


Leach rationale is not dispositive. 


2 BLM cannot rej ject'a request for use — 
of the public lands solely on the - 


| basis that the granting of a. right 
might result: in a deluge of. similar 


applications by others. See East 


Canyon Irrigation Oo., 47 TBLA 


155, 169 (1980). Under that reason- 


_ ing, no one would ever be allowed to 


make any use of Federal land or‘its ie : | 


resources, no matter how innocuous 


the: effect of such use, because the 
- cumulative effect. of numerous peo- 
_ ple making the same use of the same 


- land would be undesirable and. con- 
trary to the. public interest. | 
Each application for a diucketion: 


ary use deserves to be treated on its . 


own merits. The record of this case 
plainly. establishes that it will not 


Sas have any eiiouw adverse effect 


We CONCUR! 


| ast 


on the land or. any of the resource 


values. The allowance of this appli- oe 
cation does not by any means man- 
date the allowance of every similar 
future application regardless of the © 


consequences. - FLPMA declared - 
that it is the policy of the United 


States that management of the pub-- 
lic lands be on the basis of multiple. 
(102(a) (7), 43 U. S.C... 
§ 1701 (a) (7). (1976). The granting 
of this application would be in on 


use. Sec. 


ing with this stated policy. 
| Accordingly, pursuant to ine aul- 


thority delegated to the: Board. of 
Land Appeals by. the Secretary of | 
the Interior, 43. CFR, 4,1, the deci- 
- sion appealed from is set. aside.and _ 
the case remanded to BLM for issu-_ 


ance of the right-of-way with ap- 
—— stipulations, | : 


. Broce R. ieee: 
_ Administrative Jud ge. 


are L. Bunsux 
Administrative J wage: © 


‘Epwano W. Srospine Be pati 18 


mre suas 


AIMEE ‘MARION BOWAN (EDEN- 
SHAW) AND PHYLLIS - JOSE: 
/-PHINE KIMBALL | . 
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‘Appeal from order by Chief ‘Adminis. 


trative Law utes L. xX Luoma me, 


a Practice Statutory 
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7 | Alaska ‘Native Disenrollment contest : 
. requiring the Bureau ‘of. Indian Af- | 


fairs to retain appellees on the roll of 


: beneficiaries of the. Alaska Native 
- Claims Settlement J Act, 43 U.S. C. gs i 


Z 1601-1628. ake 


“Reversed. 


1. “Indian Tribes: “Alaskan Groups— 


Alaska Native Claims Settlement Act: 


- Aboriginal ‘Claims—Alaska “Native. 


, Claims Settlement A et ; Enrollment a 


- The provisions of the Alaska Native _ 
Claims Settlement Act defining the class. 
of persons entitled to share in benefits. 

| ‘under the Act are not ambiguous so as to” 
require reference to the legislative his- 


tory to determine whether persons be- 


coming United States citizens after Dec. 


18, 1971, the effective date of the Act, 


a are. entitled to. be- enrolled. 


| 2 Alaska Native Claims Settlement 
Enrollment—Administrative 7 


Act: 
Construction: 
: Administrative Construction | 


Interpretation of ‘the Alaska Native 


Claims Settlement Act by the Bureau of © 


Indian Affairs contemporaneous with the 


enactment of the statute and continued 

>: Over the succeeding: 9 years is relevant to 
a determination of the. application to be 

_ ‘given to the statute. The Agency. refusal 
to enroll persons who were not United 
States citizens on Dec. 18, 1971, the effec- 
: -tive date of the Act, is.a reasonable appli- 


cation. of the Act and of Departmental 


regulations implementing the Act, ‘and. 
gives the. language of - the statute (43. 

UAS.C. § 1604. 1218). its common and 
-_ ae meaning: | 


a APPEARANCES: Carel Shapiro, Esq. a 


- for appellees; Bruce Schultheis, Esq,, 


Anchorage. Regional Solicitor’ s cee : 


| for appellant. 
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can mother. 
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| OPINION BY 
ADMINISTRATIVE JUDGE 
_ ARNESS | 


"INTERIOR BOARD Or 
| INDIAN APPEALS | 


Procedural and Festa 
| Background 7 


On Feb. 26, 1980, the Bueat oe 
Indian Affairs (BIA), U.S. De- 


- partment of the Interior, appealed 


from a determination by. the De- 
partment’s Chief Administrative 
Law Judge that appellees. Aimee 


' Marion Bowen and Phyllis Jose- 


phine. Kimball (contestees below) 


‘should remain enrolled as Alaska 


Natives under the Alaska Native 


Claims: Settlement: Act, the Act of _ 
Dec. 18, 1971, 85 Stat. 688 (herein- 
after ANCSA), 43 U.S.C. §§ 1601- 
1628 (1976) (further references to. 


U.S.C. are to 1976 edition). Appel-. 


 Jees are sisters who were born ‘prior 
to 1934.in Canada, the daughters of 
a Canadian father and an Ameri- __ 
Both parents were _ 
members of the Haida Tribe of In- 
~ dians. The appellees’ father was 


born in “Masset, British Columbia, 
as were appellees, Appellees’ mother — 
was born at Hydaburg, Alaska, 
The family moved to Hydaburg _ 
in 1940. Appellees’ father did not — 
become a United States citizen; 


however, appellees obtained United 


States citizenship by naturalization 
in 1974. Both women are married to — 


_ American. citizens, They were en- 
rolled as Alaska. Natives for the 
: - purpose of obtaining benefits under — 
ANCSA in 1978 based upon applica- 
a tions which fab saree them both te 


mp UNEEED STATES v. “ele 
3. eh Be | ‘ February L2, 1981 


- to i mre tiene Anvilices. 
explain. their. representations | con- 


oe cerning nationality were based upon 

_. a belief encouraged by their parents 
that they enj joyed. dual citizenship. 

 . The easy access given them between 


: the United States and Canada when 
they travelled between the two coun- 


- tries is cited by them as support for’ 
their past belief they were Amer- 
jeans, although they now no longer | 
contend ‘they .were- American. citi- 


ee Zens before naturalization m 1974. 


Is ssue on n Appeal 


oe The i issue to be resolved on n dppeal | 
| 7 concerns whether the Chief Admin- 


istrative Law Judge correctly found 


that acquisition by appellees of 


United States citizenship after Dec. 
18, 1971, the effective date of 
ANCSA, does not preclude their en- 


—— rollment aol benetits as Alaska 
ae Natives. | 


"Discussion andl Decision 


* ollowing: an analysis of con- 


testees’ circumstances, the fact~ 
finder below correctly . applied 
United States law respecting deter- 


Sas & mination of contestees’ nationality, 


| | — 


[als their father. was nok: in Canada 


, to a Canadian father.and was never nat- 
uralized asa U.S: citizen, contestees can- 


not claim derivative citizenship through 


him. Nor ean they. claim citizenship by 
_ birth to a U.S. citizen mother because the 
| statute expressly provides for derivative 


_ citizenship. through fathers only. Al- 
though Congress amended the law in 1934 . 
by granting citizenship. rights to foreign- 


born children of citizen mothers. (see 48 
Stat. 797 ), contestees cannot t benefit from 


 389-681°0,- 84 - 2 


p. 4). 


the amendment as - ‘it was . specifically . 


made prospective only (see Montana v. — 


Kennedy, 366 U.S. 808 (1961) ; Lee Chuck 
Ngow v. Brownell, 


(Decision dated. J an. oy 1980, at ae 


‘The opinion. ‘cake on te con- " : : 
clude that ANCSA is ambiguous > 


concerning whether the Act limits 
benefits only to persons who were on 
citizens on Dec. 18, 1971. The opin- 
ion thus questions whether Congress 
intended. to create a definite, closed 
- class of beneficiary or an open- 
ended classification capable.of con- — 
tinuing enlargement, and proceeds 
to find in an analysis of the legis- 


lative history of the Act an. ‘inter-_ 


pretation which permits | contestees 
to-share in the benefits conferred 


by the statute based upon. consider- _ 


ations of equity. This determination _ 
and the legislative analysis stated 


for its rationale are erroneous. and | 
require reversal. . | —- 


a. The statute ts not ambiguous . 


If a, statute is unambiguous its 
legislative history is irrelevant. 


United Air Limes v. McMann, 434 


U.S. 192, 199 (1977). ANCSA de- 


fines “Native” at 43. U.S.C. +§ 1602 hte 
(b) as one entitled to share in the 
benefits of the Act: who is “a citizen. 
of the United States who isa person 


of one-fourth degree » or more 
Alaska. Indian * *'* Eskimo, : or 
Aleut. blood, or. 


tary is required to prepare. a roll of 


all Natives “born on or before, and ~~ _ 
who are ne on December ABS ae 


152 FP. Supp. 427° 
--(1957)), [Act of February 10, — 10 
| Stat. 604.) — ; 


combination 7. 
thereof.” At sec. 1604(a) the Secre- 
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4971." The roll of eligible Natives 
must be prepared - ‘within 2 years 
from the effective date of the Act. - 

The Act is intended, according. to 


the: statutory declaration of :pur-~ 


7 pose, to benefit only Natives who are 


“citizens of the United States or of 


- Alaska” (43. U.S.C. §1601(c)). 
_ ANOSA repeals all prior Alaskan 
Indian allotment authority, except 


that pending applications for allot- _ 


_ ment may be.approved provided the 
_ applicants shall not then be eligible 


— to receive benefits under ANCSA 


— (48 ' U.S.C. § 1617). ANCSA: also 
revokes - prior : Indian. reserves 
(48 USC. 


election is made to retain prior res- 


-ervations in lieu of. benefits offered 


by ANCSA (48 U.S.C. § 1618(b)). 


Dec. 18, 1971, 1s established by 43. 


U.S.C. § 1617 as the ending date for 


_ purposes of elections to be made un-. 
der ANCSA. One must choose be- 


| tween — benefits - available under 


~ANCSA or the earliest allotment 


statutes as of that date; moreover, 
the eligibility must, at necessity, 
depend upon the status of the Na- 
tive concerned upon the date of the 
Act? Thus, the Act provides at 43 
U.S.C. § 1617 (a) , “[n]o Native cov- 
ered by the provisions of this chap- 
ter, and no descendant of his, may 
hereafter avail himself of'an allot- 


_ ment.” At see. 1617(b), provision is 


~ made that ‘any allotments.elected to 


be taken in lieu of benefits under the _ 


Act must be offset against the land 


grant provided under ANCSA. In — 


light. of the » foregoing, ANCSA 


1 Dwight Tevok (Deceased), 29 IBLA 160 


(1977). (reg prior ecdadias 22 TBLA 296 Z 
ey): a ly SES ce 


OF THE ‘DEPARTMENT OF. THE 


§1618(a)) unless an— 


INTERIOR 


eae establishes Dec. 18, 1971, as 


the day upon which agency. admin- 


istration of the aoe proven 1s to 
| turn. | 


AD acai hee: euen ding 
ANCSA, the Act of Jan. 2, 1976, 


89 Stat. 1145, refers to and ap-. | 
proves the “Departmental. regula- 
tions respecting enrollment and ad- 
ministration of the Departmental 
regulations by the Secretary. The | 

1976 amendment extends the time - 
but specifically 


for enrollment, 
limits airollmant: to “those Na-_ 
tives * * * who would have been 
qualified if the * * * [extended] © 
deadline had been met.” The thrust 


_ of the statutory language through- 


out ANCSA (as amended) is di- 


rected by deadlines which focus on 


the effective date of the Act for all 
purposes of enforcement | of the 
Act’s provisions. _ 
The opinion below, Gite ‘is 
Act to be ambiguous, postulates. an 
equitable basis for permitting en- — 
rollment. of appellees based upon 
their claim of aboriginal title. 
While considerations’ respecting | 
aboriginal title are the common 
unifying thesis of ANCSA (as the 
opinion appealed from observes), 
all prior claims of any nature based 
upon such title are extinguished by 
the Act, whether compensated or — 
not, ‘United States v. Atlantic Rich-. 
field Co., 485 F. Supp: 1009 (D. 
Alaska 1977 Ns Koniag v. Kleppe; 
405 F. Supp. 1860 (D.D.C. 1975), 
aff'd in part, rev'd in part, 580 F. 2d 
601 (1978), cert. denied, 99 S. Ct. | 


733 (1979) ). The decision below as- 


sumes, however, that. compensation 


is required for every type of claim 


(88 LD. a 


| sa °°)  UNTTED STATES v. BOWAN 
} February 12, 1981 


are may i teed upon aboriginal 
title regardless whether the claim is 


cognizable under ANCSA. This 


thesis, which is at the center ofthe 


holding requiring appellees to be 
enrolled under ANCSA, is at odds | 
with the holding in Yee-Hit-Ton 
Indians v. United States, 348 U.S. 


972, (1955), and a series of earlier 
cases which. establish the principle 
that aboriginal title is subject.to ex- 


tinguishment without compensation _ 


at the will of Congress.* These cases 


Sha remain. a correct statement of. Amer- 


ican law on this point. ‘Since claims 


based upon aboriginal title are not 
compensable of- right, and since ~ 
nothing outside the terms of the 


statutory grant entitles appellees to 


share in the benefits created by 
ANCSA, -the fact that appellees 


were not qualified on account of citi- 
zenship to be enrolled prevents their 
se retention on the rolls.‘ 


“27 he | decision also opines: that, correctness 


of determination of claims is subordinate to 


speed in settling them. (“Congress was obvi- 


ously not too. concerned about the extent to 
which Natives. could. actually: prove . their 


claims” (Decision dated. Jan. 31, 1980, at p. 
-5).) This finding. is contrary. to the logie of 


judicial determinations mandating. due process — 

administrative standards in ANCSA determi-_ 
nations which are: binding upon the Depart- . 
ment. Of; Koniag. v. il 580° ‘Bed 601, 


609 (D.C. Cir. L978). 
3 Cf. United States vy. Santa Fe Pacific R: 
Oo., 314 U.S. 339 (1941). Thus, 


whether it continued until ANCSA. Cf. Miller 


v. United ‘States, 159 F.2d 997. (9th Cir. 1947), © 
and Tlingit and Haida Indians of Alaska. v.- 


United States, 177 F. Supp. 452 (Ct. C1..1959).. 


- Contray ‘to the assumption implicit in ‘the 


opinion. below, there was not. consensus on the 


question whether Native titles survived trans- 


' fer of Alaska to United: States control. 


. 4 As the Court points out in Koniag v. Klep- : 
pe, above, at 405 F, Supp. 1364-5, the Act 


establishes a sort of quid pro quo——all claims 


prior to — 
ANCSA there was conflict. concerning whether | 
aboriginal title: in. Alaska" was extinguisted 
by the treaty of. cession or later acts or 


aad 


bk CO ee and practical 
interpretation of the Act bars | 
contestees claims | 


~The BIA. contends thes she con- 
tinued and contemporaneous admin- | 


istration by that-agency of ANCSA 
through the application of imple- 
menting Departmental regulations 


indicates the interpretation. proper- 


ly to be given to the statute in: prac- _ 


tice. It has apparently been BIA 
policy to regard. the: ‘Departmental _ 
regulations. appearing. at: 25 CFR 


Part 48h as limiting the class of ben- 


eficiaries entitled to enrollment un- 


der ANCSA to-a closed group fixed 


by the: Dec. 18, 1971, effective date. — 
It isan axiom of statutory construc- 
tion that long continued contem- 
poraneous and. practical interpreta- 
tion of a statute by.the executive — 
officers charged with its administra- 
tion is entitled to consideration 


when determining the. statutory 
meaning. Palmore v. United States, — 


411-U.S. 389 (1973). ‘Tt is also true _ 
that the interpretation of ‘an. act 


- made by the agency - charged with 


enforcement of the statute: is. con-. 


sidered to be an. appropriate means 
to demonstrate that the agency In- 
_terpretation embodies the -common. 


and ordinary meaning of the law. 
Oit Shale Corp. v. Morton, 370 F. 
Supp. 108 (D. Colo. 1973). The 
agency position. here is a reasonable 
interpretation consistent. with the 
internal logic of the Act. and: the 
common and. ordinary meaning ‘of 
are “extinguished 
under the Act for qualified claimants and 


corporations. Citizenship jis a erucial . factor 
in the determination ‘of qualification for 


individuals. - 


‘in exchange _ for penefits | , 
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the aaa of sachion 1604. Iti is in- 


consistent with the language of 


_ ANCSA to permit enlargement of 
the beneficiary class by naturaliza- 


.» tion while excluding native Ameri-. 
can children born after the effective - 
date of the Act, and yet to use the - 

- December effective date (or enlarge- ; 


“DECISIONS OF THE DEPARTMENT oF THE INTERIOR - 


‘188 LD. 


| lees consistent with this opinion, is 
which i Is final for the Department. 


“Whoixine ARNESS— | 
| Administrative aa : 
I concur: 7 
Wm. Putie eee | 
C eral ae 7 udge | 


ments of that date permitted by 


| amendment). to determine all other 
_ claims under the Act. The Act does 


not. contemplate the creation of an 
_ ever-expanding enrollment by: nat- — 


_ uralization of newly qualified mem- 
bers who: will become entitled to 


- share ‘i in the fixed estate created by 


Congress for Native Alaskans.° 
. Pursuant to the authority. dele- 


gated to the Board of Indian Ap- — 
: peals by the Secretary of the Inte-— 
rior, 43° CFR 4.1, the decision ap- 


pealed from is reversed. Appellees 


: ‘are not Alaska Natives as defined 
by ANCSA and are not entitled to © 
enrollment. for benefits under the | 


Act: Agency officials of the BIA 


charged. with enforcement. of De- | 


partmental regulations respecting 
enrollment : are directed to take ap- 


ae ee action to disenroll appel- : 


- 6 OP. 48 US.C. 4 1801(»). (1976). The refér- 
ence: to. the legislative history of the Actin ~~ 
the decision below seeks to find a basis for 


_ enrollment in the provisions of the Act. which 
extinguish whatever aboriginal title remains 
in Alaskan Natives or Native groups. This 
_ rationale assumes the existence of such title, 


an assumption not justified by the Act, prior - 


decisions, or the. legislative history. ANCSA 
extinguishes whatever aboriginal title remains ; 
it: does not récognize such title, nor does the 
legislative history indicate any intent to .do 


-- go. (See H.R. Rep. Nos. 3100, 7039, 7482, and 
_ 92-10, 92d Cong., 1st Sess. May. 3, 4,5, 6, and © 
7, 1971; HR. Rep. 92-523, 924 Cong., ist. 
| Sess. reprinted in [1971] U.S. Code Cong. & Ad. 
News 2198; Conf. Rep. 92-746 reprinted. in 


_ Uv, S. Code Cong. ‘& Ad. News: aee Es). 


3 Docket No. NX 0-111-P,. 
‘Notice of Violation No. 79-2-47-12 


LAKE COAL co, INC. 


| 3 IBSMA a 


"Decided Pebruary 2 1, 1981. 


Petition by the Office of Surface Min- cae: 
ing Reclamation — and Enforcement. 
_ (OSM) for review of the July 15, _ 
1980, summary decision of. Adminis- Ps 


trative Law J udge Tom M. Allen, in 
vacating 


on grounds related to the timing of 
OSM’s answer to Lake Coal Company’s . | 
petition filed pursuant to 43. CFR 
4..1150-4.1152. : 


Reversed and remanded. 


1. Surface Mining Control and Recla-_ 
mation Act of 1977: Administrative 


: Procedure: ‘Generally—Surface Min- 
ing. Control. and Reclamation Act of 


1977: Civil Penalties: anaes Pro- : 


cedure 


“Under 48 OFR 4.1158 OSM has an abso- 
lute right to submit an answer to a peti- — 


tion ‘within 30 days of its receipt of a 
copy of the petition. After that time, an 


‘Administrative Law J udge has discretion . 


to regulate the scope of OSM’s answer in 
a manner reasonably related to any preju- 


dice suffered by. the opposing party as a . 
| result of OSM’s delay. cae 


ey DARE COAL COL, ING. 
eo me oe February qi, 1981. 


7 8 Surface Mining C Control and Recla- : 


mation Act of 1977: Administrative 
Procedure: Generally—Surface Min- 


ing Control and Reclamation Act of 


1977: Civil Penalties: Hearing Pro- 
cedure | ae 
When-an answer is , filed. by OSM. after 


‘the time. preseribed in'43 CFR 4.1153 but 
before. any claim. of. prejudice from the 


delay is raised by the petitioner, it is an | 


abuse of discretion for an Administrative 


Law Judge to issue, sua sponte, a sum-— 


mary. decision in favor of the petitioner 


on the basis of presumed prejudice to the : 


| petitioner. 


APPEARANCES: Charles P, Gault, 
 -Esq., Office of the ‘Field. Solicitor, 
7 Knoxville, Tennessee, Marcus P. Me- 
- Graw, Esq., Assistant: Solicitor for 
a Enforcement, ‘and Marianne: O’Brien, 

- Esq., Division of Surface Mining, Of- 


fice of the Solicitor, Washington, D.C., 


for the Office. of Surface Mining Recla- 
mation and Enforcement; Forrest E. 
—. Cook, Esq:, pdt al Rontueky, 
ae ca for Lake Coal Co., Tne. 7 
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Aptis are a ‘proposed al Genialby. —_ 


We. reverse. that — decision - and — 


remand the case for further | 
proceedings. | | 

| Background | 

An inspection » of he N Yed’s = 


Branch surface coal mine, permitted 


to and operated by Lake. Coal 
Company, Inc., in Letcher County, 
Kentucky, was conducted by OSM 


on Oct. 30,1979. Following this in- 


spection a notice of violation was - 


_ issued to Lake in which were alleged 
eight violations of the Surface Min- 
ing Control and Reclamation Act 


of 1977 (Act) * and the. Depart- 
ment’s initial program regulations.” - 


oA notice of a ‘proposed civil penalty | 


based. on the notice of violation was — 


~ subsequently. issued | to Lake by 

3 a Gintenaie: to review. the pro- —s 
ee | civil penalty assessments was — 
held by OSM, pursuant to 30 CFR 


: Po 17, on Feb. 12, 1980. This review - 


OPINION. BY INTERIOR 
BOARD OF SURFACE 
= MINING AND” 
zo REOLAMA TION APPEALS: 


The Office of Bubiace : Mining 
Reclamation and Enforcement 
(OSM) has petitioned ‘the. Board, 
pursuant to 43:‘CFR 4.1270, for re- 
view of a summary decision issued 
by the Hearings Division vacating 
Notice of Violation No. 79-2-47-12. 
The summary decision. was based on 


_  OSM’s failure to answer, within the - 
- 80-day. period specified in 43 CFR 
4.1153, the petition of Lake Coal: 
Company (Lake) for review of the . 


Was eoneluded formally by.a letter 
- to. Lake from the Assessment Con- 
_ ference Officer, dated. Apr. 11,1980, 
by which Lake was advised that the 
- original proposed assessments had 


been affirmed in some respects and 7 
revised in others. _ | | 
By petition filed with the Hear 
ings Division on May 5, 1980, ac- 
companied by full payment of bay 
proposed. assessment, Lake’ | 
quested a formal hearing on the baat 
of the alleged violations.and_. the 
amount. of the proposed civil pen- 


a Net of Aug. 8, 1977, 91 Stat. 445-582, 30. 


U.S.C. §§ 1201-1328 (Supp. IT. 1978).” | 
280 CFR Chapter VII, Subchapter. B. a 
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alty nes in accordance ah 
30 CFR 723.18 and 43 CFR 4.1150- 


4.1152. In an amendment to its peti- 


tion, filed May 19, 1980, Lake as- 
serted that the OSM inspector who 
issued the notice failed to present 


credentials prior to the inspection 


and that the descriptions of the al- 


leged violations were insufficient to 


put Lake on notice of the actual 


conditions and locations om the ad- 


leged violations. 
— - On July 14, 1980, OSM filed with 
| the Hearings Division both a mo- 
tion to dismiss Lake’s petition and 


an answer to the petition.? One day 


later the summary decision vacating 
the notice of violation was issued, 
without any intervening filing by 
Lake concerning the timing of 
OSM’s motion/answer. The Admin- 


istrative Law Judge rejected any 


consideration of OSM’s answer, be- 
— cause it was filed within the 30-day 
period specified in 43 CFR 4.1153 

and Lake was presumed.to have been 


prejudiced by the delay. Conse-_ : 
quently, Lake’s allegations in its 


petition were a gs as facts v un- 
rebutted My OSM.» ee 


| Discussion 


ty We determined i in Ainge 


Ve Brothers Mining, Inc.,2TBSMA 90, 


87 I.D. 186. (1980), that the Jan- 


| guage of 43. CFR 4, 1153 1 is directory 


3In support of dismissal of Lake's petition 
OSM asserted that-it was not filed within the 
time specified in 43 CFR 4.1107, The Admin- 


. istrative-Law Judge did not rule on this mo- 


-tion ; nor does the Board do so by this decision. 


We note, however, that because. the last day. 


of the 15-day filing period for Lake under 43 
CFR 4.1151(b) was a Saturday, OSM’ s. claim 
eppenenely, is incorrect. See 43 CFR 4, echoes 


DECISIONS OF THE. DEPARTMENT OF" THE INTERIOR 


[88 LD. 


in ‘aise Guise that provision 


OSM. has an absolute right to sub- 


mit an answer toa petition within — 
30 days of its receipt of the petition. 


After that-time the Administrative 


Law Judge has discretion to regu- 
late the scope of OSM’s answer in a 
manner: reasonably related to prej- 
udice suffered by the opposing party 


as a result of OSM’s delay. 


[2] While in Addington the 
Board did not in terms express a re- © 


‘quirement that any sanction for 


noncompliance with 48 CFR 4.1153 
must be preceded by objection from 
the opposing party, it did emphasize 


| ne an Administrative Law J udge 


“may receive an answer, without 
sanctions, at any time. prior to a 
suitable motion by the petitioner.” 2 


IBSMA at 98, 87 I.D. at, 188. Fur- 7 
ther, in Badger Coal Co., 2 IBSMA. 
147, 87 1.D. 319 (1980), a aes fen 


decision concerning the comparable 


time limitation set forth at 30 CFR 


723.18(b), the Board expressly in- 


dicated that responsibility for ob- _ 
- jecting to a delay by OSM and for 


demonstrating actual pre] Judice re- 
sulting from that delay lies with the 


opposing Saale 2 IBSMA at, 152, | 


87 LD. at 321. | , 
‘In the instant: case OSM’s answer 
was filed without any objection by 


Lake to its timing. Moreover, the — 


only prejudice considered to have . 
resulted from OSM’s delay was that 


. 4 Conceivably. prejudice might - be demon- 
strated that could not be remedied by regula- 


‘tion of the scope of OSM’s answer. Under this. . 
7" circuinstance, it may be appropriate to termi- | 
nate the proceeding by § a ney decision on 
against OSM. | i>.” 


_ decisions to warrant a 


269] Pc i a : WILLIAM FRANCIS ‘RICE 
po is 7 ee: 18, ae 


presumed by the. Administrative | 


Law J udge,® ‘unsupported by. a 
showing. of actual | ‘prejudice. by 
Lake. A mere presumption _ of 
| prejudice from. OSM’s noncompli- 
ance with 43 CFR 4.1153 is not 
adequate under the Board’s prior 


: against a late answer. 


In accordance. with the foregoing 
the. decision’ below is reversed. and 


. this case is remanded for further 
proceedings consistent _ with this” 


decision. . 


Mawar Je Mace 


‘Newron. FRIsHBERG 


— Administrative J Judge ” 


Wu A. Trwin . 
| Ohief Administrative Judge | 


‘8In. this Segneas ‘the “Administrative Law 


. J udge stated : 
ed 8 would appear that the holding of. $4, 900 


of petitioner’s funds during a time of national | 
recession would. certainly be the basis for a 


finding of ‘disadvantagement: where the- Act 


provides only 6 percent interest’ or interest at. 
the Department of Treasury rate. if that sum: 
is ordered returned to the petition [er], where. 


that same amount of money may perhaps earn 


a higher interest rate-if invested Jn other cer- 
tificates of deposit which are advertised daily: 
_. in the newspapers. ‘It is ‘also a. disadvantage to 
_. be deprived of one’s capital for any excessive. 


period of time, and therefore I find that any 
ulreasonable delay . in the : shearing. of the 
issues. created. by the pleadings occasioned by 


the respondent failing: to answer in compli- . 


-ance with the requirements of 43 CFR 4.1150 


et seg. amounts to the rights of this petitioner 
being: prejudiced thereby, and the answer is” 
not considered” (Summary Decision of aaly, 


15, 1980, at p. 2). 


- © Indeed, before the Board: Lake. did not put 


forth any factual basis for a finding. of pre- 


judice, In its brief, Lake merely characterized, 
the decision below as a reasonable exercise of. 
discretion vested in the Administrative uae 


Judge. 


sanction 


| Reclamation — | 


_ WILLIAM FRANCIS RICE 
8 IBSMA 17 2 


Decided a February 19, 1981 | 


Appeal by ‘the Office of Surface Min- 
ing’ Reclamation . and — Enforcement 


(OSM) from the July 9, 1980, sum- 


-mary ¢ decision of Administrative Law 
Judge Tom M. Allen in Docket No. 
NX 0-187-R vacating” Cessation Or- 


der No. 80-2-29-5 and. Notice of Vio- . 


lation No. 80-2-29-18 on the. ground 
that OSM. failed to file its answer. in 7 
7 accordance with 43 CFR 4. 1165. 


_ Reversed and remanded. 


ate 1. Surface Mining Control and 1 Recla: | 
Administrative Judge: " 


mation Act of 1977: Administrative | 


Procedure: Generally—Surface Min- os 
ing Control and Reclamation. Act: of 
1977: Hearings: ‘Procedure . 


- Although an Administrative Law Judge 
- hag diseretion to take appropriate action 
- to correct the late filing: of an answer in. | 
a proceeding to review a notice. of viola-. os 


tion or a cessation order, except in. ex- 
treme circumstances. it-is not appropriate 


to vacate the notice or order. 


APPEARANCES: ‘Courtney W. Shea, 


Esq., Office of the Field Solicitor, a 
| Knoxville, Tennessee, Mark Squillace, — 


Esq., and Marcus P, McGraw, Esq,., 


- Assistant Solicitor for Enforcement, 

- Division. of Surface Mining, Office of 
the: Solicitor, ‘Washington, D.C.,. for _ 
the Office of: ‘Surface Mining ‘Recla~ ‘ee : 

: mation and Enforcement. 


_ OPINION BY THE INTERIOR - 


‘BOARD OF SURFACE 
MINING AND RECLAMATION 
APPEALS ) 


‘The Office of Surface ‘Mining 
and — Enforcement ‘ 


| (OSM) has appealed the July 9 


1980, summary decision of Adminis- 
trative Law Judge Tom M. Allen: 
-vacating Cessation Order No. 80-2- 
29-5 and Notice of Violation No. 


80-2-29-~18. ‘We reverse that deci- 
sion and remand the case for fur- 
| ther proceedings: | eae 


- Factual and Paci 
» Background 


“On a 18, 1980, inspectors for 


oe OSM issued a notice of violation to. 


ee William: Francis Rice for several 
| alleged failures to comply with the 


- Surface Mining Control:and Recla- 
mation Act. of 19777 and the initial — 
-- program: regulations and a cessa- 


tion order “for opening and devel- 


oping a a site for-surface coal mining 
| operations: without a permit.”? On. 


_ Apr. 25, in accordance with 30 CFR 


a 722,15, an informal minesite review. 


hearing was held at the site in John- 
-. son County, Kentucky. Robert Mc- 
Kenzie, the OSM minesite hearing 


officer, sustained violation 2 of the’ 
-. notice of violation and the cessation 
- order ina letter dated Apr. 30, 1980. 
_ The letter was accompanied by a- 


- minesite: hearing zepent dated Apr. 
25, 1980. | 


~By letter dated May 15, 1980, and 
filed with the Hearings Division on. 
oa May 19, 1980, Rice requested a hear-. 
. Ing: before: an. Administrative Law 


Judge, enclosed a copy of~ the 


. _ April. 30 letter, and asked that the 
transcript of. the minesite review 
as oe. be made a oe of the ad- 


1 Act of Aug. 4, 1977, ‘91 Stat. 445, 30 


© U.S.C, $§ 1201-1328 (Supp. IT 1978). 


2O8M Brief at 2. See Claypool Construction 


Go. Inc. 2 IBSMA 81, 87 ID. 168 (1980). 


"DECISIONS OF THE DEPARTMENT | OF THE INTERIOR 


88 1 LD, 
ministrative record; This lotter was 
docketed as Docket No. 


187-R and assigned to Avabiateae 
tive Law Judge Allen on May 22, 


1980. On June 5, 1980, the Adminis- | 


trative Law J udge sent a letter to 


Rice informing him that: his letter’ 


of May 15 did not conform to the 


: requirements ¢ of 43 CFR 4.1164 and — fo. 


requiring an amendment of the ap- 


plication within 10 days of receipt - a 


of the letter.* On June 16, 1980, Rice | 


filed an amended application with 
_the original of the minesite — ee 
transcript. | | a 
On July 9, 1980, 93 ig after the 
filmg of Rice’s amended. aipplica- ns 
Law 


tion, the. Administrative 
Judge, sua sponte, issued ay sum- 
mary decision vacating both the no- ~ 
tice of violation and the cessation — : 


order on the grounds that OSM’s : 
failure to file its answer within 20 —~ 


days in accordance with 48 CFR- 
4.1165 amounted to “an abandon- 
ment of its prosecutorial posture.” 


The Field Solicitor received this de- 7 
cision on July 14, 1980; on thesame 
date her answer was railed? The 
answer was filed with the Adminis- = 
trative Law Judes on July Vy 31 ae 


3 The Adthinistrative Law Judge sent a 


_ copy of his letter .to the OSM Field eee 


in Knoxville. 
4 As to this coincidence, OSM states: 
“Despite the coincidence of fate 4 the. an- 
swer of OSM.was not filed in response ‘to. 


the. dismissal by the Administrative Law 


Judge. ‘The. lateness of the Answer was due. 


to a severe backlog of typing, and a mistake. ae 


in calendaring receipt of the ‘Amended Ap- 
plication. The mistake was discovered. Fri- 


day, July 11. When the responsible attorney 
returned from three days of hearings, the _ 


Answer was typed and sent out moe 


~ July 14.” (OSM Brief at 2, n. 1). 


a brief.’ a 


ty zea) Pree WWELEIAM FRANCIS RICE 


= “ us ; 


February 19, 1981 — 


dae. afer ane filing: ‘ot. Rice’s g 
: amended application for review. — 
_ OSM filed a notice of appeal on J 
“Aug. 7, 1980, and, after: recelving 
an extension of time, a brief on 
. of these two regulations is sae hep 
a However, both. the. nature of - 
7 pleading and the consequences of its a) 

tardiness must. be. considered in 
| determining what constitutes rea-_ 


Sept. 10, 1980. Rice es not, file. a 


| Discussion 


<e Addington Brothers. Mt nae 


| Pte 2 IBSMA 90, 87 LD. 186 


(1980), we held that 43 CFR 4.1153. 
entitles OSM to file an answer with- 
. in 80 days of receipt of a copy of a 


petition for review of a proposed 


civil penalty and that, after that 


time, an Administrative Law Judge 
has discretion to regulate the scope 


of a late answer in any reasonable 


manner and to receive a late answer, 
without imposing sanctions, any 


time before the filing of a motion by — 
_ an opposing party. In that case the — 


regulation read: “OSM. shail have 
30 days from: receipt of a copy of 
the petition within which to file an 
answer.” (Italics added.) In this 
case 43 CFR 4.1165 reads that OSM 


‘shalt file an answer within 20 days 
of service of a copy of” an applica- 


tion for review. (Italics added. ) 
The Administrative Law Judge 
held that “there is a vast difference 


5 Rice did, however, file a motion to strike 


. OSM’s brief..on the grounds that it had ob-. 
“ jected to an extension of time for its filing 


~ and that the. brief had been filed 3 days after 


the extended deadline ordered’ by. the Board. — 
Soy" OSM ‘was granted a 4-day extension, : from 
as, Sept. 8 to- 12, OSM filed its brief on Sept. 10, . 
- not: “Sept. 15, as Rice: asserts... 


(Rice’s. re- 

‘sponse to the | ‘motion for: an. extension’ was 
_., filed’ Sept. 15.) - 
ee denied. | 


‘batiween. an ae of 4 a 1158 and | : 
_ 4.1165” and that the. latter “leaves. - 


no. doubt that the instructions of the 


i: regulations are mandatory.” . 


/f2] It. is true. that. the. ‘language : 7 ; 


sonable regulation by an. Adminis- 


trative Law Judge. Both in pro- 
ceedings to review. notices of 


violation or cessation orders.and to | 


review proposed civil penalties, the © 
_ answer is in effect the third plead- 


ing. The notice of violation or ces- 


sation order, and accompanying 
notice of proposed. civil . penalty 


assessment in a civil penalty pro- 


- ceeding, constitutes the first plead- 


ing. An application or petition for. 
review is the second pleading and 
the one that principally joins the 
issues. OSM’s answer, the third ~ 
pleading, is usually merely an itera- 
tion of the facts underlying the issu- 
ance of the notice of violation or 
cessation order, as well as a denial 
of applicant’s or petitioner’s allega- 
tions, As such its tardiness matters 
little to either the applicant’s abil- 
ity to prepare its case or the Admin- 
istrative Law Judge’s ability to con- 


duct a hearing. Occasionally, where 
-an- application or .petition for-re- 
view alleges: matters not contained — 
_in the notice of violation or cessa- ~ 
tion: order, ¢.g., that an inspector o 
did not present: credentials prop- 
erly,,OSM’s answer will contain — 
"responses - important. to. focussing | a 


Rice’s motion to strike is 7 
i ee i ee issues. Bs this i Is $0, a orey sae 
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answer may disadvantage the appli- 
~ eant or inconvenience the Adminis- 
trative Law. J udge. As we said im 


Addington, supra, in these circum- 


stances - an Administrative | Law 
a udge may take appropriate correc- 
tive action. Tf it would not. disad- 


vantage an applicant, the Adminis- | 
trative Law Judge could postpone | 


the hearing, segregate the contents 
of the tardy answer that go beyond 
those of the notice of violation for a 
separate hearing, or order a more 
- definite statement.: But the relief 


: fashioned must. address the preju-_ 


‘dice ‘shown and may not, except in 
extreme circumstances, include va- 
cating a notice of violation or cessa- 
tion order. See Badger Coal Co., 


2 IBSMA 147, 87 .D. 319 (1980). 


Thus, it was inappropriate for 


the Administrative Law Judge to 


: vacate the notice of violation and 


the cessation order i in this case. That — 


decision i 18 reversed and the case is 


remanded to the Hearings Division. | 


Wu A. Irwin —_ 
Chief Administrative Judge 


“ADMINISTRATIVE JUDGE ” 
FRISHBERG CONCURRING: 


L concur. “The regulations provide 


no penalties or sanctions resulting | 


from the failure to answer within 
20 days. 48 CFR 4. 1165-70. In con- 


struing apparently mandatory stat- | 
utory language, the Solicitor of 


this Department concluded : 


When no consequences attach i fail- 


ure to comply, when no penalty is im- 
posed for delay,.and when there are no 


negative words restraining the doing of 


7 DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


the provisions.” 


[88 LD. : 


the Act ee the time saceified « * * the 


- eourts will deem the statute. directory 
. merely. 


[Citing Diamond Match Co.-v. 
OS, 181 ¥. Supp. 952 (Cust. Ct. 8rd Div. 
1960) ; Fort Worth National Corp. v. 


Federal Savings & Loan Insurance Corp., 


469 B.2d At oe a 1972). " 


| Solicitor’s Opinion, M-36876, 81 
LD. 816, 822 (1974). 


As stated by the Fifth Circuit 
Court: “A statutory time period 1s 
not mandatory ‘unless it both ex- 
pressly requires an agency or pub- 
lic official to act within a-particular 


time period and specifies a conse- _ 


quence for rare to comply with 
(Citations omitted ; 
italics added.). Fort Worth, supra 
at 58. On the same page the court 
quoted the following language in 
Diamond Match, ae at. 958-59, 


- with approval : 


{als a general mule? a acts which | pro- 
vides. a time for. the ‘performance of an 
official duty will be construed as direc- — 
tory so far as the time of performance is 
concerned, especially where the statute 


_ fixes the time for convenience or orderly 


procedure. * oe Statutes fixing the time © 
for. performance of acts will ordinarily be 
held. directory: where there are no nega- 
tive words restraining the doing of the 
act after the time specified and no penalty 
is imposed for delay. we 


To the same effect, see ‘Teery 3 Ve 
Whitin Machine Works, Iné., 554 
F.2d 498, 501 (1st Cir. 1977) ; M are 


shail v. hoe UT. 1874, Int. Again, of 


Mach., 558. F. 2d 1354, 1357 lane: Civ. 
Lgty)-* og 


1 But ef. Tristate Bancorp: Vv. ‘Ra. of ‘Gov. 
Fed. Res. Sys., 
1975), where. the. ‘court distinguished Fort 
Worth and held. the statute to be mandatory 


because it provided: a consequence for failure — 


to act within the. prescribed. time. 


524. W.2d 562;,.565 (7th Cir. ~ 


ml = CONCORD COAL CORP. 
: ae * | shale 19, 1981 
‘The cases soferced to ne are 

concerned with statutory language. - 

The same rationale applies to the 

_. interpretation of regulatory lan- 

guage. In Lagala v. Gorsuch, 411 
F.2d 589 (9th Cir..1969), the court 


considered a peremptory dismissal 


2 by. the Bureau of Land Manage-— 
ment of this Department of a late-. 
- filed statement of reasons under the 


following regulatory language: 
“If the notice of appeal did not: include 


a statement of the reasons for the appeal, 
such a statement must be filed * * * 


within 30 days after the notice of appeal 
was filed. Failure to file the statement of 


reasons within the time required: will. - 
subject the appeal | to summary dismissal. : 


[Italics added.] 7 


- The court reversed and paiended to: 


the Department for the exercise of 


its discretion as to whether the ap- . _ 
peal should be dismissed or the late 


supra. 5 we a, 


973° 


peals is. jurisdictional na cannot be age 


tended or excused, but the timely filing = 


of subsequent briefs is ‘frequently ex- 


= eused, the time. extended, and other meas- 


ures taken to preserve. the substance of 


the adjudicatory process. 


In the case before us: it is nok a 


notice of appeal or an opening brief | 


that was filed late,. but an answer to | 
an application for review. The lan- 


guage of 43 CFR 4.1165, providing . 


that OSM “shall file an answer 


within 20 days” of service of such — 


application, was designed to aid — 
“orderly — “procedure.” - | 
judicatory — eer es 


Navion ‘Raeamy: oe 4, 
_ Administrative Fudge _ 


filing accepted, following the hold- | 


ing in Pressentin v. Seaton, 284 
 -~FQd 195;°199 (D.C. Cir. 1960). 


There the court had ‘before it the 
same language. It stated : | 


“Certainly rules are ‘made to be fol- 
- lowed; that is‘the essence of the rule of 
law. But. the rule now before us was not. 

eae peremptory rule. It did not unequiv- 


ocally ‘provide. that: upon a late filing. of 
the statement: the appeal would be. dis- 


: fs missed. It gaid that under such eireum- 
_ stances the’ appeal would be “subject to” 


dismissal. It left the door wide open to a 
| consideration of circumstances. 
uation is a familiar one in the courts, 
: where the aanely athe: of neces of eae 


“243 CFR ‘1842. 5-1. 4as6ay. The same lan- - 
guage appears - in. the ‘present regulations at 
43 CFR 4.412, except that appeals regarding 
_ public lands are now filed with the Board of ~ 


Land Appeals-instead of the Director of the 
Bureau of Land Management. . 


The sit- és 


“CONCORD COAL CORP. 


3 IBSMA 26 eee 
| Decided February 1 19, 1981 


Appeal ae the Office of ‘Surface Min- ‘. 


ing. Reclamation and ‘Enforcement. 


(OSM) from the Aug. 4, 1980, “sum- | 
‘mary decision of Administrative Law | 


J udge Tom M. Allen in Docket No. : 


CH 0-288-R that vacated OSM’s en- 


forcement action © against Concord 
Coal Corp:, on the ground that OSM 
failed to @ comply ¥ with B CFR 4. 1165 


(a). 
“Reversed and remanded. 


1. Sarface Mining Control and Recla- : 


‘mation Act of 197: Administrative 


Diamond ts 
Match, supra. I do not believe the 
Seeretary intended that it be used — 
to thwart “the substance of the ad- 
- Pressentin, -_ 


_ doned- 
against Concord Coal Corp. (Con- _ 
cord) by failing to answer Con- — 
_cord’s application for review of the : 


oma 


: ei Generelly—Surface Min- | 
- Ing Control. and Reclamation Act 


“ of 1977: Hearings: Procedure i 


A determination by an Administrative 
Law Judge, sua sponte, that an applica-_ 


tion for review is not in compliance with 


43 CFR 4.1164 relieves OSM of its obliga- 
tion to answer the application, and, un-— 
less otherwise ordered,-OSM is entitled — 
to the full 20 days prescribed. in 43 CFR 
| amended 


4.1165(a) to 
appicaton: ‘ 


< APPEARANCES: Herold Chambers, 


_ answer an 


 -Esq., Office of the Field Solicitor, 
Charlestown, West. Virginia, Mark © 


Squillace, Esq., I ay Pendergrass, 


‘Esq., and Marcus P. McGraw, Esq., 


Assistant _ Solicitor for Enforcement, 


Division. of Surface Mining, Office. of 

“the Solicitor, Washington; D.C., for 
the Office of Surface cima Redla 
_ mation and Enforcement. 2 


7 OPINION BY THE INTERIOR 
BOARD OF SURFACE 


MINING AND REOLAMATION 


APPEALS | 


7 This appeal was ones by dis | 
aa Office of Surface Mining Reclama- 
-. tion and-Enforcement (OSM) from 
the. Aug. 4, 1980, decision of the. 
a Hearings | Division: that vacated 
Notice of Violation No. 80-I-107- * 


42 on the ground that. OSM. aban- 
its prosecutorial | posture 


- notice within the 20-day period pre- 
_seribed in 43 CFR 4.1165(a). We 


| the case for further proceedings. 
a> Background “=e 
“On Ju une. 20, 1980, Concord filed 


an application for review of Notice. 


‘DECISIONS OF THE DEPARTMENT oF THE IN TERIOR 


of Violation Ne 80-1-107-42 with i: 
‘the Hearings Division.1 By a letter 
dated June 30, 1980, the Adminis- — 
trative Law Judge informed Con- 
cord and OSM that Concord’s ap- 
plication ‘was not in compliance _ 
with 48 CFR 4.1164. Concord was 
instructed to amend its application — 
within 15 days to avoid dismissal 
of its case. No reference was made 
in the letter ‘to either an obligation 
on the part of OSM to answer Con-  - 


91 Stat, 445-582, 80 U.S.C. 
_ (Supp. II. -1978)). The notice alleged a failure 


cord’s original. application or to an 


| acceptable time for an- answer by 


OSM to any amended application | 


: BM Concord. . oa 
Qn. July 9A, 1980, eur filed ar 
~ an amended application for review 


and, on July 28, 1980, requested — 


temporary relief. A summary de- 


cision vacating OSM’s enforcement — 


pa action against Concord was issued. 
on Aug. 4, 1980, because OSM had — 
_ failed to answer Concord’s original 


application within. 20. days of re- 


- celving it, in accordance. with 43 
CFR 4. 1165 (a). OSM. filed an an-— 
swer and a motion to dismiss Con- 


cord’s applications for review and — 


temporary relief on Aug. 5,.1980.. 


A notice of appeal from the sum- 


mary decision was filed by OSM on_ 


Sept. 4, 1980. ‘OSM ‘submitted a 
brief in support of its appeal ; Con- 


7 cord did not reply. 


Disoussion  * 


- [1] OSM was relieved of any ob- - 


_1The notice was issued to.Concord following 


an inspection of the Concord Nel mining opera- ne 
ak: -. tion in Logan County, West Virginia, by.OSM 
reverse that. decision and remand - 


pursuant to the Surface Mining Control and 
Reclamation Act of 1977 (Act of Aug. 3, 1977, 


by Concord to transport and. place -spoil ma- 
terial in accordance with the Department’s 


initial program regulations at 30 CFR 716. 16 - 
/ (a), (7), (a) (8), and (b) (7), re 


188 Ep: ss 


§§ 1201-1828 


a, ae 


ligation. to. a to Concord’s 


‘when the Administrative Law 
J udge. determined, sua. ‘sponte, that 
_ the application was not in -compli- 
ance with 438 CFR 4,1164.? In ac- 
cordance with 43 CFR 4.1168 it was 


incumbent upon the. Administrative 

Law Judge, in conjunction with his — 
granting Concord leave to amend its. . 
_ defective application, to. instruct © 

OSM when to answer an amended _ | 


application.: * The lack of such in- 
struction could. be ‘properly viewed 


- by OSM as indicating that it would : 
_ be allowed the full 20 days pro; 
~ vided under 4B CFR 4,1165(a) to 


answer. 
OSM received Concerd’s amended 


| ‘application on July 24, 1980; there- — 
~ fore, OSM should have been allowed | 
to file its answer on or before Aug. — 
- 18, 1980. The Administrative Law 
a) udge issued his summary decision — 
on Aug. 41980, prior to the running a te 


of this time limitation.* 
For the. foregoing reasons ‘the 


; summary decision below i 1S. reversed | 
Soe the case 1s remanded. OSM’s | 


6 2 Letter. of Administrative Law ‘Judge ‘Tom 
_ .M. Allen, dated June. 80, 1980, to Kenneth Ww. 


Matheny. bee 
848 CFR 4. 1168 (b) seovideds “Upon receipt 
of an initial or amended application | ‘for. re- 


‘the Administrative Law: Judge in. this ease to 


allow OSM a full 20 days from service of the 
amended application to answer, as provided in - 


43 CFR 4.1165, it. was. ‘improper for him. to 


_.-Naeate enforcement action on the basis ofa 

a late answer by OSM absent, at least, a showing = 
= of prejudice to. the opposing party. to. justify | 
--gueh .action.. See William Francis Rice, 3. 

IBSMA 17, 88 I.D. 269 (1981). There was | 


DOK showine 7 of ‘prejudice to. Concord in this 


ease. 


- HOLLAND LIVESTOCK RANCH 
es February 19, 1981 7 oe 


end 5 answer, its aaction eis iets Con- 
-. original application, for. review — 


cord’s application for temporary re- | 


lief, and its motion for a summary 
decision shall be accepted as hav-— 
ing been timely filed with the Hear- 


ings Division on Aug. 5, 1980. Fur- 


ther proceedings in this case shall 
be suspended, however, pending the 
Board’s decision in Concord Coal 


ae 0. » IBSMA 81-5. 


7 “Wu A. Trwin 7 
| Chie f Administrative J wlge : 


| Newrow, Frisupmra 7 : : 
Administrative rua. Ni 


- Asa J mage | 


~ HOLLAND LIVESTOCK RANCH 
_AND JOHN J. ‘CASEY — | 


| 52 IBLA 326 


‘Decided 1 February 19, 1 1981 


: Appeal. from a& decision of Administra- - 


tive Law Judge Dean F. Ratzman ~ 
finding appellants liable for willful 
and repeated grazing trespasses 
and revoking certain of appellants’ — 


. grazing ‘privileges. for a ‘Period | of 
: S years. re ae ee 


_ view or subsequent to granting leave to amend, — 
the administrative law judge. shall issue. an: = 
- order setting a time: for filing an amended an-. 
_-swer if the judge determines that such an an- | 
_ swer is appropriate.” (Italics added.) | a 
4 Apart from the more particular. failure of 


| Affirmed. 


1, Administrative Procedure: Burden . 


of. Proof—Administrative Procedure: : 
| Decisions—Administrative | 


dure: Hearings—Evidence: - 


After holding. a hearing pursuant to Pas 


Administrative Procedure Act, an Admin- - 
istrative Law Judge may properly find 
: that an individual has. committed. a » Braz PO 


Proce . 
‘Burden i 
of Proof—Evidence: Sufficiency | 
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ing trespass if. that finding is in accord- 
-anee with, and supported by, reliable, 
_ probative and substantial evidence. _. 

Where the evidence as to specific trespass 
’ indicates that, of a number of cattle 
counted, -gome were located on inter- 


DECISIONS OF THE 


mingled private land, but there were no. 
either. natural or artificial, . 


barriers, 
which | would have prevented the cattle 
- on private land from going onto the pub- 


lic land, it is proper to find that all cattle | 


counted would tend to. consume forage at 


a rate proportional to the ratio of forage 
available on private - and public lands. — 
The burden then shifts to the aomme | 


license to rebut this presumption. | 


2. Grazing Permits and Licenses: 
Trespass—Trespass Generally 
In determining. whether. grazing _tres- 


passes are: “willful,” intent sufficient. to 
establish willfulness may be shown by 


proof of facts which objectively show 


that the circumstances do not comport 
with the notion that the trespasser acted 


in good faith or innocent mistake, or that 


his or her conduct was so lacking in rea- 
sonableness or oe that. it be- 


came reckless or negligent. — 

3. Administrative ‘Procedure: Hear- 
| ings—Evidence: 
ing Permits .and Licenses: Hear- 
ings—Hearings — “35 


Settlement agreements - compromising 


prior trespasses may be considered an. 


admission of liability only where, by the 


terms of a settlement, Hability, is admit- | 


ted. Where, however, liability has been 
lands, 


_ initially determined in a Departmental 


adjudication, such a determination is 
| properly considered ina subsequent hear- 
ing. As probative. of the issue of “re- 
peated” violations, absent a stipulated. 
Settlement which expressly vacates the | 


| factual determinations made in the prior 
adjudication. | . 


APPEARANCES: Thomas L, Belau- 
stegui, | Esq. Johnson, Belaustegui & 


DEPARTMENT OF THE INTERIOR 


 Generally—Graz- | 


{88 LD. | 


Robison, P. C., Reno, Nevade, for 


appellants; Burton J. Stanley, Esq., 
U.S. Department of. the Interior, Of- — 
fice of the Regional Solicitor, Sacra- 
mento, California, for the Bureau of 
Land Management. | | 


| OPINION BY 
ADMINISTRATIVE JUDGE 
|  BURSKI « 


‘INTERI OR BOARD OF. 
LAND APPEALS , 


‘This appeal arises from. the deci- 
sion of Administrative Law. Judge 


| Dean Ee Ratzman, dated Feb. 14, 


1980, directing Holland Livestock 


Ranch and John J. Casey to pay 


$1,400 for willful and repeated tres- 
passes, plus $2,870.90 for impound- 
ment costs, and revoking appellants’ 
grazing privileges for a period of 
8 years... - 

The decision ‘below: npc a 
number of trespasses in the Buffalo 
Hills Allotment, the Granite Moun- 
tain Fire Rehabilitation Closure 
Area, of the Buffalo Hills Allot- 


-‘Ihent, and the Wild Horse Closure 


Area. of the Buffalo Hills Allot- 


ment. Appellants own, lease, or 
control areas of private land that 


intermingles with. certain ‘public 


~The i issues aa ont. by appellant . 


on appeal are as follows: | 
A. Whether the finding of tres-_ 
pass by the Daa : Law 


1 Holland Livestock Ranch is a co- -partner- 
ship composed of three corporations : Bright- 
Holland. Ca., Maremont- Holland Co., “and 
Nemeroff-Holland Co. John J: Casey owns a. 
controlling. interest: in all three. : 


278] a “HOLLAND LIVESTOCK RANCH. 


7 id 


February 19, ues 


an radige was wmeonocad by substantial 


evidence i in the record. - 
BO. ‘Whether the | 

erroneous. as a. ‘matter of law.. | 
,, #aGe Whether the evidence. of rec- 
: ord shows that. willfulness: was es- 
| tablished i in the record. | | 


D. Whether reliance: upon hove 
prior “trespasses” to establish “re- | 


_ peatedness” was. proper. | 
The issues that are ona in 


our resolution of the case at bar will, 
be discussed with respect to the find- 
_ ings and conclusions of the decision _ 
* appealed from the pertinent argu- 
ments presented by the appellants | 


| in their briefs. - 


We adopt, in its ae J radee 
7 “Ratzman’ Ss ae of. ade as 


cM ‘stipulation entered: into by t ‘the “pei . 
= ties (Exhibit 1) covered. a number of 


. matters. In the stipulation. it is agreed 


that the following. brands and. earmarks _ 
were registered . to. Holland. Livestock 
and/or John J. Casey. A circle on the left . 


rib and hip combined. with an earmark 


' consisting of a split left split right; com- ~ 
bination TF brand on the left hip. and a 


spade brand on the left hip and left rib 


both used in conjunction with an ear- | 
mark consisting of a. split right. ear and a 


cropped left ear. 


“e.  Phe Sdpulation: “acsesiice: activities of z 

: James. Gg. ‘Hansen, a BLM Range. Tech- 
-_nician, ‘who counted 127 cattle within the- 
Granite Mountain Fire ‘Rehabilitation 

> Closure Area on J uly 19, 1977. Of these | 
cattle one cow. had a circle brand on the 
left. hip, five cows displayed a combina-. 
tion TE brand. on the left hip; and 36: 


cows had a spade brand. on the left hip. 


These cattle were either on: public lands 
or private lands. with. unrestricted access *, 
to. ‘public lands in the closure area. In 
| addition Mr. Hansen saw on. August 2 23, 


ee “was 


1977, a cow aud a calf with spade’ brands 


on the left. hip. and eight cows and three 
: -ealves with cropped. left split right, ear- 


marks, all on: public. ‘lands or. private 


| lands with unrestricted access to public : | | 
lands. He. also observed | 106 cows, six = 


bulls and 38 calves. on August: 23 and 24, 
197, “but. was unable to. identity. them. 


Work. by BLM employee Brad Hines ates 


described in the stipulation i is as follows: : 
He discovered 78 cows, and five bulls with 
a spade. brand on the left hip, and a cow | 
with a combination Tr brand on the left 


hip, on. public lands or on private lands 
with unrestricted access to public. lands 
on. September 14, 1977. Forty unidenti- . 


fiable cattle were also. found. : 
“The stipulation sets forth. ‘that Pp. Ea. 


ward. Ryan, a BLM. Natural ‘Resource 7 
Specialist, saw two. cows» with spade — 


brands’ on the left hip. and two cows: with 


-eropped left split. right earmarksin the 
Granite Mountain Fire Rehabilitation — 
Closure’ Area on ‘January 17; 1978. The: 
cattle were on-public lands or on private 
‘lands with unrestricted ‘access. to public. 
lands. On January .18, 1978, he. found 39 
cows and four bulls: with a cropped. left 


split right. earmark’ and two. COWS. 


with a spade brand on the left hip, in the 

“Squaw Valley area and on the west side 
-of the Smoke Creek Desert’ in the Buffalo — 
Alls. Planning. Unit. They were on public 
_lands or private lands: with unrestricted 
- aecess to public lands. Although 192 eat- 
tle were Seen on January 17 and 18,1978, 

_ Mr: Ryan was able to. oes onic 49 & 2 
'sthem. a. 
Mr. Ryan also ‘found tie cows with o 7 

spade. brand. on the left “hip and. 85 cows 


with cropped left: split right earmarks in 


_the Granite Mountain Fire Rehabilitation a 

Area on January 25, 1978. On. the next | 
day he discovered a ‘cow with a. spade _ | 
brand on the left hip. and. 20 cows, with. a 
cropped. left . split. right. earmark. in. the 
_ Squaw Valley and Smoke Creek Desert 

area. A total of 167 cattle were discoy- 
ered on those days but only, 58 were ‘iden- 
Z oe, All the cattle were on n public lands 
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or private Tana with unrestricted access 
to public: lands in an area. closed an 


| grazing. 


The next part of the stipulation states’ : 
be that ‘Michael Ss. McClellan, a BLM ‘Nat- 
-. ural Resource Specialist, saw 18 cows. 

_ with a spade brand on the left hip and — 


— 283 cows with a‘cropped left split right. a 
The cattle. were released to Mr. Casey a 


: earmark on March 8, 1978, in the Buffalo 


ea Hills Allotment on public lands or on 
| private lands with. ‘unlimited access | to. 
publie lands. None of the cattle were ear. 


tagged. On March 9, 1978, 250 head of 


- eattle were observed. in the Buffalo Hills | 
Planning Unit. On that. day Mr. McClel- | 
fan could identify 44 cows having a spade - 
‘brand on the left hip and six with 
-eropped left split right earmarks. These 
cattle were found on publie lands. No ear 


- tags were: found on these cattle as re- 
quired by respondent’s grazing license. 


“ A memorandum, dated June 22, 1978, 
from. Ron Hall, a BLM Natural. Resource. 


3 Specialist, was ‘also admitted. into. ‘evi- 
dence: ‘Ex. I-A. 


ment of 74 cows, bulls and: yearlings, and 


15 -calves on June 13, 1978, from public 


lands « or ls jands with unrestricted 


| DECISIONS oF THE DEPARTMENT: oF. THE INTERIOR - 


| The. events ‘discussed in . 
_ the memorandum relate to the impound- 


[88 LD. 


| access to ‘public lands. A brand inspection _ 
was also made the following day Junel4, | 
~~ 1978.4 total of 123 cows, bulls and year- 
lings, and 24 calves were impounded on 
that day. Mr. Casey arrived on. June 14 
to claim all the animals. Notice was given _ 


to him not to place’ any untagged cattle 
above: the Crutcher Canyon drift. fence. ) 


and. he drove’ them. toward the Squaw © 
Valley Ranch. The next day, June 165, 


1978, BLM employees discovered 59 cattle 


(17 were untagged). immediately. north 
of the Crutcher Canyon drift fence. On. 
June 16, 1978; Mr. Casey was seen moving 


cattle t toward the Crutcher Canyon drift | 


fence. 
AS has: been indicated; Exhibit 1 (Al 


-eovers the actions. of five BLM employees | 


in. finding and impounding Casey cattle in 


the period June 18 through June 15, 1978, 
An ‘itemized list" of the impoundment 
~ costs involved in this contest, totaled = 
$2,870.90 Ex.:1-B. An outline of the per- 

. centage. of lands in Federal. ownership in ats 


comparison to private ownership was also — 


_ entered into the record. This outline dis. = 
~ elosed the following ‘percentages in the - 
_Clogure > Areas” of © the Buffalo 
: Allotment : 


‘Bills 


ae iSamnary’ o - Aeroge Canying Capacity in the Granite Mountain Rehabilitation 


e Closure Area, 





Ownership 





Percent Percent 
of total 


: o total - “AUMs “e 


Percent. oa peers - Percent 








Ownership =e Acres* of total. sha co “of total an 
Public Land. BB fee ae ~ 159, 219 _ 95 Wy, 387 96 
Unfenced Private. bee even an ae : 9, 170° 5 453 ‘1 4 
Total ee ane: 168, 389° 100-14, 840. 100 





— These figures exclude the clay of the Smoke Creek Desert. 
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“Brad. Hines, ‘the Supsviecry: Range. 


7 Conservationist, for the. BLM in ‘ies 
-. Sonoma-Gerlach Resource ‘Area, testified 


he is. familiar with the Buffalo. Hills 


: Planning Unit. Tr, 11, He identified sraz- 
-. ing licenses issued to the. respondent. dur- 
ing. 1977,. 1978 and 1979. Hx. 6. and . te. 
There are three users in the Buffalo Hills | 
_ . Allotment. Tr. 18... 


On July 15, 1977, Bob N Neary anal ‘Brad 


- - Hines flew over the Closure Area and. 
- found 70.to 80 cattle in. the burn Closure _ 
Area of the Buffalo. Hills Allotment,.A 
ground. count was made on. J uly 19, 1977. 

. by J ames Hansen. ‘Tr. 15. Another ground. 
-. count was made on, August 23, 1977. On 
September 14, 1977, Mr. Hines conducted 
a’ ground surveillance and identified 84 
. “eattle with Mr. Casey’s_ brands or. ear-— 
marks in the Granite Mountain Fire Re-- 
Mr. Hansen made a- 
. ‘ground count. on. August. 23. and August. - 
24, 1977 and identified OL eattle in. that 


; habilitation . Area, 


area. Tr, 17. 


Casey by certified mail but was returned 


unclaimed. Ex. 8, Tr. 18. Mr. Casey’s rec- 
hos, ord address is 2905 South h Virginia Street, 
_ ‘Reno, Nevada. 


Prior to January Ww 1978, an. + éerial 


| survey disclosed there were 200 cattle in 
the closed areas. of. the allotment. An-— 


- other. ground count: was made by Bd Ryan 


_ on January 25 and 26, 1978, Tr. 24, On 
April. 26, 1978 a ground. count was made, 4 
while. on June 2, 1978: an aerial flight 


over the. area was made. ‘Tr, 25. A Tres- 


pass Notice was. sent to Mr. Casey, I anu-— 
ary 16, 1978, but was returned unclaimed. 
po eee | 

: A Notice of Closure of Federally ( Owned - 
= or Controlled Lands to Livestock. Graz 
.< ing. (Bx. 10). was published in the Re-. 
view-Miner, _ a weekly newspaper pub- : 
‘lished in Lovelock, Nevada, in May 1978. _ 


., The ban. against. ‘grazing in’ the. Horse 


' Closure: Area commenced on ‘April: 30, - 

. 1978, Mr. “Hines personally informed Mr. 
ane Casey about the. closure. before it went — 

: into’ effect, ‘Tr. 31..A certified letter. noti- 
fying Mr. Casey of the closure was sent 
to him but was returned unclaimed. Ex. . 


TL Be 82. 
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On September J 14, ‘i977, Mr, Hines met. ae 
‘5 eanie Hunt, an employee of Mr. Casey, ae 
on the Granite Ranch when he was in the — 
vicinity counting cattle. Tr. 33. Ms. Hunt = 
informed Mr. Hines that. there were no. - 


eattle north of the. Granite Ranch. How- 


- ever, a subsequent count on’ the same day 


revealed there. were 124 cattle belonging 


- to Mr. Casey. north of. that ranch. Tr, 34. 

- With respect: to alleged. trespasses oe. et. 

curring in January, 1978,.Mr. Hines made 
a phone eall to Ms. Hunt on J anuary 13, — 


1978 and. told her that. all livestock i in the 


burn closure area were considered to be- . 
in trespass and that they should be re 
_ moved. Tr: 35. On. January. 19, 1978, Mr. es 

Casey contacted Mr. Hines and asked for 
-) license. to. graze. 200 cattle, which was. 


the approximate number of cattle found 


in trespass. Mr. Casey 1 was told where his ce - 


cattle were and that. any: cattle in the — 
burn closure area were in: trespass. Mr. 5B 


‘Hines. refused. to grant Mr. pecend 8 Te- 
- quest. Tr. 85. Se 
A Notice of. Trespass. was. sent to Mr. 7a 
_ Gerlach, ‘Nevada, on.June 6, 1978, Mr. oA. 
Hines ‘notified Mr. Casey that the cattle 
left on the range during a seven day 

~. period. (the Bureau had agreed not toim- > 
pound trespassing cattle in that. period). > 
-. were considered in willful trespass, Tie. _ 
37. The explanation given by the latter. 
for the continued trespasses. was that he 
could not find any help to assist him. in ay 


At a- later. meeting with Mr. ‘Casey in | e . 


removing the cattle. 


> Mr. Chet. Conard, ‘District Manager a i 
the BLM Winnemucca District, testified 
he. received a phone call: from Mr. Casey. ose 
on June 12, 1978; At that time, Mr. Casey 
‘stated he had just rounded up approxi- 
- mately 300 head of livestock from the = __ 
closed area and that there was no need. 
to make further aerial inspections, Tr. 50. 

Mr. Conard. informed Mr. Casey that the 


seven day extension granted to round: up ‘ 


the trespassing cattle had expired. Tr.50. 
Dave Boyles, a horse: wrangler, with the. ae 
BLM, was in the Granite Fire Rehabili- 
tation Closure Area from June 6 through 
‘Tr. 56, He found cattle 
there at that time but neither. Mr. Casey fia ste 
nor any of his employees. were seen in the ae 
7 ae ‘Tr. BT. While anne cca the aaa 
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Crutcher drift fence, Mr, Boyles found : 
several gates open that allowed cattle to 


eross into the closed. area. Tr. 60. Open- 
ings in parts of the fence were also found. 
He counted.54 head of cattle on June 8 
and 9, and impounded an estimated total 

of 187 on June 18, 1978. Tr, 66. No evi- 


dence. was found to indicate the addi- | 
tional cattle came through openings: in. 


the fence or through per gates that he 
inspected. Ty. 67, | 

Mr. Ron Hall, a ‘Wild Horse Specialist 
with the BLM, was also in the Buffalo 
Hills Allotment. on June 6 through . 13, 
, 1978. He identified 54 cattle with Casey 


brands and. earmarks on June 8 and 9. 
Tr. 69: Neither Mr. Casey nor any of his — 
: employees. were seen in the area remov- | 


ing. cattle during that time, -Mr. Casey 


| signed .a ‘statement acknowledging that. 


all the cattle. impounded . on J une 18 and 


14, 1978, belonged to him. Ex. 12, Tr. 70. 


Michael Scott McClellan, 8 ‘Natural 
Resource Specialist for. the BLM, talked 


to Mr. Casey on. March 8, 1978 at a loca-- 


tion north of the ‘Deep Hole Raneh. 


Cattle were seen seattered throughout the 


"surrounding area. Mr. Casey. admitted 


| the. cattle belonged to him. Tr. 73. ‘The 
eattle were not. eartagged, which | vi0- 
lated a requirement: in effect at that time. 


Mr. Casey stated he turned. cattle out of 


Deep Hole Ranch himself ‘because o£ 


_muddy conditions at that ranch, and as- 
serted that. most. of. the land. up to. the 


. Clear. Creek Ranch belonged. to him. Tr. 
6. ‘The land’ between the ranches is un- © 
_ feneed, Tr. 76. Mr. McClellan concluded 
oe that. Casey cattle ‘were ‘in. trespass and 
personally served Mr, Casey witha Tres- 


pass. Notice on. ‘March 9, 1978. Ex.. 138. 
George Cramer, an employee of Mr. 
| Casey. during. 1978, was not assigned re- 
sponsibilities in controlling cattle. in the 
closure — area. Tr. 30. ‘He moved eattle 


from Squaw Valley to above the Crutcher : 
fence on two occasions. Lys 40. The first. 
- time was around June 9, 1978. Tr, 31. 3 
rs Several days later he moved the same 
cattle. Tr. 82, Perhaps 100 head of cattle | 
were moved a quarter of a mile above 


| the fence the second time. Tr. 34. ‘He be- 
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lieves ‘the cattle eould have returned 
through open gates along the fence. Mr. 
Casey. worked with Mr. Cramer on both 
occasions when the cattle were moved. 

On cross-examination, Mr. Cramer tes- 
tified that Mr. Casey instructed. him to 
keep the cattle above the Crutcher drift 
fence. Tr, 48. ‘However, some cattle would 


stray down to the area below the fence. 


Mr. Cramer split his duty among several 


_ of the ranches belonging to Mr. Casey. 
‘Tr. 44. ‘He would ride over to the burn . 
closure area about once a month to search’ 


for cattle. The area was relatively empty 
of cattle. Every time he came back to the 
Fly Ranch he found the gates open. Tr. 
66. He also helped repair and . maintain 
fence at that ‘property. i 

Mr. Cramer's. estimate of the number 
of cattle moved on June 10, 1978, was 500. 
Tr. 49. He did not attempt to lock any of 


the gates: that were left. open, because he 


had concluded that it “would do. no good.” a 
Tr. 53. 

‘Mr. John J "Casey; ‘ne “pespondent, . 
testified that his principal residence . in 
1978 was. in Gerlach. Tr. 55. He uses his. 
motel in ‘Reno as a clearinghouse for all 


the mail he receives. He is there once 
a month..He stated that he has asked the 


BLM to. send. mail. on an ‘unrestricted 
basis. SO that his employees could pick it . 
up. Tr, 56.. He has had “manager prob- . 
lems,” and’ conceded that in some in- 


- Stances the mail has not been properly 
| handled. He believes that he was granted 
an extension of time to remove cattle 
| which included June 18, 1978, Tr. Bt. He 


testified that he was continuously in ‘the 
closure area. near ‘Squaw Valley from | 
June 6 to 13 removing cattle. Tr. 58. Mr. 


= Casey contends: he had ten persons help 
| him remove cattle during that time. How- 


ever, he could not provide the names of 
some, or state exactly how long each of 
them assisted him. Tr. 59. ‘He believes 
that the cattle impounded after being 


found in the. closure area. walked back | 
| across the eattle guard into that area. He 


saw cattle. doing so. Tr. 61. A gate along» 


-. the Crutcher fence was found knocked 


down. ‘Tr. 62. 
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| ‘Mr. Caney. estimated: ie Ria 5 peo- 


ple, full or part-time, assist him in caring. 


for his’ cattle in January through J uly, 


1978. Tr. 67, They helped with branding . 


and generally assisted in keeping the cat- 
tle in the proper areas, Tr. 69. They also 
shut any open gates that they found. ‘Tr. 


| 70. Mr. Casey believes he owns 10, 000 


acres -of unfenced land in. the Granite 
Mountain Fire. Rehabilitation ‘Closure 


‘Area and another 10,000. acres of un- 


fenced land in the Horse Closure Area. 
Tr. " 1. | 
‘During cross-examination, “Mr. Casey 


said that he has had problems with horses 


breaking. down gates and hunters. leav- 
ing gates open. Tr. 76. He: has known 
about these problems since 1970. In order 
to correct these problems, he has removed 


- gates and replaced. them with sections of 
fence. Tr. 76. When asked whether he 
was doing enough to keep cattle out. of. 


closed areas, Mr. Casey. replied, “7 sure 
am not.” Tr. 79. He believes that to re- 
duce trespassing he must remove 99 per- 


eent of the gates from the fences, and . 


| ‘persuade the Bureau to remove = wild 
horses. Tr. 79. He contends that he re- 


moved. ten gates in 1977. and through. 


J une, 1978. In ‘addition, he asserted that 
he has offered to place padlocks | on the 
gates but did not reeeive ‘cooperation 


from the Bureau. He will not install cat-. 


tle guards because. he. DEnever they on tagged nor was a trailing permit sought. : 


. Mr. Casey, testified that it was not his in- 
7 tention to go on public land at that time. | 
Tr. 101. His position is. that he is unable . 


ineffective. Tr.. 80.. 
Mr. Casey blames his difficulties in re- 
ceiving mail from the BLM in the last 


_ five. or six years on. a practice by the © 
. ageney of transmitting it with instruc- 


tions for restricted delivery. In his. view 


reau is trying to put him out of business). 
He also believes that at times his em- 
ployees have been at fault in not pick- 


ing. up the: mail. He denied that he has 
instructed. his. employees to. reject certi- 
fied mail. from the BLM. On: the other | 


hand, several certified letters from the 
BLM, sent May, 1979, were exhibited to 
- Mr. Casey at the hearing. Ex. R-2. These 


and poth. were eine ‘mélaimiad. Mr. 


_ Casey explained . the reason for not re-. 
ceiving the certified letters on the need 


for someone to go to. the post office to get - 


them, and his understanding that “there’s 


a-lot of. times when she can’t get away. ” 
Tr. 90. | - , sees 

The respondent. believes he removed 
400 to 500 cattle from the closure areas 


in the period June-6 to 13, 1978. Tr. 92. . 


He contends the majority were removed , 
from his fields or other privately owned 


lands..He bases his opinion on estimates ‘= 2 
he has. made using the odometer in a> 


pickup truck, Tr. 94. Moreover, he. main- 


tains he was on the range every day. from — * 


June 6 to 18, 1978, rounding up. eattle. In 
regard to the. cattle - impounded on 


June 13, 1978, Mr. Casey stated they were 7 


all above the Crutcher drift . fence prior 
to. that day. He indicated that 147 cattle 


could . negotiate the eattle reuand. in one : 
hour. Tr. 96. | 


Mr. Casey is aware that fists: is. un- 


restricted access. to public lands from 


unfenced lands he owns. Tr. 97. He _con- 
tends that he. tries not to use his pri- | 
vately owned. unfenced lands..'Tr. 98. He : 


‘does not obtain exchange of use permits 


because he believes they are issued on an 
inequitable basis. Although . he. moved | 
cattle from Deep. Hole. to Clear Creek in 
March, 1978, the eattle were not ear- 


to. control cattle trespass because there _ 
are sO many gates in the ‘area. “Despite. 


| _ this, he will try to keep cattle out of © 
. the Bureau does not want him to receive | 


~ eloged ‘areas, Tr. 108. He stated. that che 
some mail ( he has asserted ‘that the Bu- © 


has. done everything within reason to 


keep cattle where they belong. Tr. 105. 


According. to ‘Mr. ‘Casey, the cattle re- 


enter the closed area because the feed is’ 
a lot better there. in addition, | some of 
the cattle were raised in the closed area. 
Tr, 107, He conducts no regular program — 
_of. fence inspection in the trespass areas. 
- Before the closing of the areas‘he did-not | 
letters were sent unrestricted | delivery 


have problems with trespassing cattle. He 


: has 1800 head of cattle 0 on the area under - 
“{i)n all prior proceedings between 


the parties, whenever a trespass has | 
been found, it has been based upon. 


oe consideration at the present. time. Tr. 109. 


af He asserts that. the only effective way of | 
- keeping cattle from finding ‘their. way - 
through the fence and getting into the a 
_ closure area would be to patrol the fence 

continuously. Tr, 110. The Crutcher drift 7 


; fence is approximately 15° miles long. 
Mr. ‘Casey: believes locking | the» gates 
would be. ineffective since people would 


gm cut down a Part of: the fence to ‘get. 
SS through. Tr, 111, 


- Andrew. Fleming J ackson testified that 


- at times three of. his’ children worked. 
-- on Mr. Casey’ s ranch from J une. 1977 ‘to 

__ . June 1978. He is aware of the gate prob- 
- ‘lem on. the Granite Mountain drift fence © 
'. and the Crutcher: Canyon drift fence.: pds oe 
115. Andrea Jackson testified she helped : 


Mr Casey move his cattle a couple of 
times. in: the. period’ June 1977 to June 
1978. Tr. 120.:She and her ‘brothers were 


not paid for their help. She ‘has seen ~ 
: some of -Mr. Casey's cattle | in bane burn. 


area. Tr, 122," 


fective June: 24, 1975, was published in 


_ the Review-Miner — in. Lovelock, Nevada, 


June, 1975. Ex, 4, This notice was: also 


- published: in June, 1976 in the Nevada 


i State Journal. 


Grazing licenses: ‘issued to Mr. Geaey. 


in 1977 ‘and. 1978 were entered | into ‘the 


record. Ex. 6 and %. ‘These licenses state: — 
ee “Livestock use is not. authorized in the. 
i area of the Granite Mountain Rehabili- 

~ tation Project, -deseribed as ‘that area 


ef ‘south of the ‘Granite Mountain Drift 
Fence. oe oe : 


“Only ‘cattle pearing BLM issued ear 


tags will be authorized to graze on the 


a Buffalo Hills Allotment after 3-1-78.” 
“A Winnemucca Grazing District Ad- 


visory Board. recommendation, coneurred 


~. in by. the BLM District Manager, placed. 
- the 
Crutcher Canyon seasonal fence on Hol-_ 


| _ land. Livestock. ‘Ranch . (owned by ‘Mr. 7 | 
i‘ ‘is Raevitahly designed. to affect the 


-~ maintenance © ‘responsibility for 


- Oasey) ‘on. pes au 1968. Hx. 22d. 
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On appeal, appellants argue that. 


direct. evidence. of actual trespass. 


In this proceeding, however, the 
Government seeks to establish the. 


alleged trespass solely upon the Ac 
Ce8S Theory. 2 Appellants contend 


that a presumption of trespass is i. | 


not applicable i in the instant case. - 


pik | Appellants misapprehend the 


nature and function of what they _ S 


term the “access theory.” The access 


: theory:i is not a rule of positive:law 
which requires ry finding of trespass 


from the mere recitation that the 
grazing animals had “unrestricted _ 


access to” public. lands. Rather, itis — - 
a rebuttable presumption which is 
drawn after the fact of unrestricted = 


access 1S shown. 


In Home Insurance Co. v. Weide, — | 
78 U.S. (11 Wall.) 438, 441 (1870), 
the United States: Supreme Court. 


defined a ‘presumption to be “an in- 


- ference as to the existence of a fact 
not actually known, arising from its | 
connection with another — 


which 1 is known.” As such, presump- 


tions ‘ ‘place upon the adverse party ease 
- the burden of offering. further evi- __ 

dence in the sense that a. verdict —— 
_ will be directed against him if'he — 
© does not, but they do not affect the | 


ultimate burden of proof, as to the | 
preponderance of the evidence re- | 


quired.” Sowizral v. Hughes, 333 
F.2d 829; 833 (3d. Cir. 1964) quot- 
ing Prosser on Torts, al at 19% a 


(ous ed. 1955). 
Thus, sereation’ of a peaenes 


ie a - 8 goLLAND. ‘LIVESTOCK: RANCH 
oe fe % ae ae es February 19, 198t ae A 
— Burden of £ proof = shifting it. from 
the party possessed of the proce- 
a dural’ device to: his: adversary.” ee 
. Jee - Browny. Oklahoma Transportation. 
 Go., 588-P.2d.595, 601 (Okla. App. 
197 8). The effect of this sbift is that — 
“if proof of the basic facts are in- 
troduced. into. evidence, the. pre-. 
sumed fact is also taken to be proved. 
in the: absence . of evidence. to the 
contrary.” State v. Jones, 88 N.M. 
107, 5387. Pod 1006 (1975). Accord, : 
 Connizzo-v. General American Die 
Ins, Co., 520 S.W.2d 661, 665, (Mo . 


: allotment, 4.6.5, 33 percent. 
382 IBLA at 184, 84 I. D.: at 480. 
*. The: presumption “whigh arises i 
from the presence of cattle on inter- — 
-. mixed Federal.and private lands is 
3 premised on the realization that. 
“Tals the boundaries. between the _ 
_ Federal Range. and private lands > 
fare] of a legal rather than a physi-— 


oe App. 1975). 


cal nature it strains the credibility 


— to believe that. the animals grazing 
- would respect. the | same,” If idland 
Livestock Co., 10 IBLA 389, 402 
Tt is ‘common. knowledge . 
that an unrestrained hungry cow 
a will migrate to an area where forage 
‘is available. See Alton Morrell and 


(4978). 


Sons,’ 72 LD. 100 (1965). 


"We reject appellant’s. assertion 
. ‘that the. presumption herein is a - 
substitute ‘for actual ‘factfinding, . 
ee “where “substantial” evidence of a 
reliable nature is. required, The 
. stipulation agreed to in. Exhibit 1 
sets out the facts and. brings this 
case clearly within the scope of the 

Be presumption as- delineated in Bu- 
rea of Land Management v. Bab- 


8h cock, 382 IBLA 174, 188-84; 84. J. D.. 


eated,. 


; private lands. - 
Chournos, A-29040 (Nov. 6, 1962) ; oe 


“475, 479-80 (srt). “The Bos 
noted i in Babcock, supra, that: ae 


 Appellant’s s land. is ‘included. in an ab 


f lotment. with. federal. land. .Within the oe 
allotment, no. physical barriers. separate . 
the private land from the federal land.In 
the absence of any effective restraint, ap- & J 
- pellant’s cattle were free to graze . 
throughout the. allotment..In the absence — 
of: evidence to. the contrary, as we indi- 7 
it is therefore reasonable to econ- 
clude that. of the. total forage consumed 
‘by appellant's cattle, federal forage com 
: prised | the same “percentage as it-com- | 


prised: of the total forage available i in the 


This’ same ‘presumption has beet: 


used to. calculate damages in other | 


grazing trespass cases involving al- - 
lotments with mixed . Federal and : 
Nick — 


See, 8Gny 


J. Leonard Neat, 66 1.D.215 ‘(1959). ae 
Appellants assert. that the Gov- 


-ernment’s reference to. the. decision 7 

‘in Holland Livestock Ranch vy. 
United States, United States Diss 
trict Court, District of Nevada, _ 
Order and Summary Judgment, 
Civil No. R-79-78 BRT, Aug. 7, — 


197 9, is inaccurate to the extent that 
it suggests affirmance of the “access” : 


‘theory of trespass. 


The District Court : in. H ied ; 


‘Livestock Ranch v. United States, 
‘SUpTAs affirmed. the “aecess theory of. 
_ trespass” when. it granted | order 

and summary. judgment: for the , 
Government. The order stated that : 7 


The: court having. read. and considered cae 
a the administrative record. lodged with. the fe 
court, the testimony taken at the time of. 

_ the hearing on the- preliminary Injune- " 
tion and ‘the memoranda of. points | and . 


Authority submitted by the parties: here- 


to and good cause appearing therefore. | 


a ne ae . a 


It is Further ordered’ and adjudged 


that Defendants motion for Summary 
Judgment. be ane the same is hereby 
granted. ee 


fs It 3 is well settled that a motion 
for Summary Judgment lies when- 
ever there is no genuine issue as to 
any material fact. It may be made 
on the. pleadings or the record or it 
may be supported by affidavits. The 
motion strikes at the heart of the 
claim. Clearly, if the decision below 


is premised. on an erroneous theory 
_ of law, the decision will be set aside. 


By. the grant of summary judgment 


in Holland Livestock Ranch v. 
. Onited States, supra, the Court not 
only : affirmed the result of the prior 
 itation Closure Area and 4 percent. 

of the total in the Buffalo Hills - 


- Board decision in Bureau of Land 
| M anagement. v. olland Livestock 
Ranch, 89 TBLA 272, 86 I.D. 133 


(1979), it also affirmed, perforce of © 
- logie, the. legal. theory upon which 
decision. was based. 


_ the Board’s 
_ That legal theory included the pre- 


- sumption of ‘trespass arising from 


unrestricted access. ? 
The stipulation - which. was en- 
bspea into evidence, as well as the 
testimony of the BLM employees, 
clearly established a basis upon 
which to utilize this presumption. 


It then became appellants’ obliga- 


tion to show either that the under- 


lying predicate of the. presumption 


(2... unrestricted access) did not, in 
fact, exist, or alternatively that 
other factors, such as the presence 
or absence of springs or forage, or 


supervision by appellant or his em- 
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| pines oe the cattle’ S. movements 7 


rebutted the presumption. oe A 
“We note that, on: ‘appeal, ‘appeal: 
lants argue that this case is differ- 
ent from the other cases previously 
decided’ by the Board which in- 
volved the access presumption. 
Thus, they argue that the forage 
was superior on the private lands, 
that the greater bulk of the avail- 
able water was on private lands, and 


that fences impaired access to Fed- 


eral lands. Accordingly, they con- 
tend that any presumption which 


' Inay arise was effectively overcome 


by their testimony and evidentiary 
submissions. We donotagree 
Concerning forage, for example, 


Exhibit 3 indicates that appellants’ | 


forage was 40 percent of the total in 
the Granite Mountain Fire Rehabil-| 


Horse Closure Area. These figures 


only include the carrying capacity 


of appellants’ unfenced lands, a 
point to which we will return later. -_ 


Suffice it to note that, while an in- — 


significant amount of available for-. 
age on the Federal range would cer- | 


tainly undercut, any presumption 


based upon unimpeded access, per- 
centages of 60 and 96, respectively, 


are clearly above any level where 


this concern. might be deemed rele- 


vant. Further, it is important to 


point out that the percentage of for- 
age available on private lands is 
utilized in computing the amount of 
trespass assessed. 7 

With respect to water sources, we 
note that while Casey did. testify 
that 95.percent of the waters in the | 


Squaw Valley area were located on _ 


wy = —=<“‘<«é‘“‘é;*CSXOLLAND LIVESTOCK. RANCHI 
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ie private lance. aie: answer was 


stricken by Judge Ratzman (2 Tr. 
Orthophoto : 


27 3). Moreover, — 
| Quad maps submitted after the close 


of the hearing indicate that over — 


the. entire two closure : areas, 59 per- 
cent of the water resources are lo- 
cated on public lands, 34 percent are 


on. appellants’ lands and 7 percent. 
are on other privately held lands. 
Admittedly, ‘these figures suffer 
from two. infirmities. They are not. 


site specific to the areas of the tres- 
passes and they do not relate to the 


quantity of available water at any 
Specific source. Nevertheless, it was 


appellants’ responsibility to intro- 


“: duce. evidence that would establish 


the existence of water sources such 
as would overcome the presumption 
of trespass. This they did not do.” 
Finally, as regards the. question 
of access to the Federal range from 
| fenced privately held land, appel- 
lant is apparently arguing that the 


cattle which were trespassed: were 


actually located on privately fenced 
lands in which the gates were either 


open or destroyed or where the fence 
itself was cut. The Government 

7 strongly disputes this contention — 
and argues that none of the cattle 


trespassed were located within the 
privately fenced areas. Our reading 
of the record supports the Govern- 
ment’s view. 

The testimony ipeloting: to open 
gates and cut fences. related not only 


to the ‘fences located. on appellants’ ; 


privately | owned. lands, it clearly 


2 Orthophoto ‘Quad maps 2: ‘and 6, howerce: 


do. indicate the presence of a number of ‘water 
-- sources located on ‘Federal lands within the 
Squaw Valley area. . . 
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also referred. av the Orntehar Can- | 


yon Drift Fence. and the Granite 


Mountain Drift Fence (al Tr. 60-65, 


67; 2 Tr. 26, 83-34, 48, BO). The 


stipulation entered as Exhibit ‘1 re- 


peatedly used the expression, “These 
cows [or cattle] were observed on — 


public lands or private lands with 
unrestricted. access to. public lands 
in an area closed to grazing.” Had 


the. cattle been located on fenced 


lands, even fenced lands with. open - 


gates or cut segments, the cattle 


would not have wnrestricted access. 


to Federal lands. At the beginning. 
of the first hearing counsel ° at- 


tempted to define precisely what 


was meant by the stipulation. The 
following colloquy ensued: 
~ MR. LEE: Your Honor, we haye cores | 


to this. stipulation, and we have agreed 
to clarify for the record specifically what 


“eertain language means so that there is 
“no confusion from your: standpoint, or. 


perhaps later at.an appellate level, as to 
what is intended specifically by. the lan- 
guage that basically concludes each para- 
graph, starting with the. trespasses, And - 


I think the first time it appearsisonpage | 
2, commencing at line 5, where it states, . 


“These cattle were observed. on public 


lands or private lands with ‘unrestricted 
| access to public. lands in’ an. area closed 


to. grazing.’ sd 


- Now, that ‘phase is er through: 
out the stipulation by means of identify- 


ing the location where. the cattle. were 
. observed. It is our intention that this— 
regardless of what the syntax may be or 
_the phrasing—that the language specit- 
ically. is- to mean. that the cattle were — 
observed. in the general: area. described, 
which is comprised of or consists of both 


public and private lands, and that no at~ 


. tempt. was made to determine whether 
the cattle were on: public or private 


lands; but that where the cattle were lo- 
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cated in. that area, they had unrestricted 
access to public lands” that were within 


the closure area. Is that correct, Burt? _ 


MR. STANLEY : That’s correct. In fur- 


"ther clarification, the language here is 
? perhaps to cover the factual situation set 


-- forth in the Babcock case and in IBLA’s 
— decision in the J ohn Hake Case, the latest 
one. 


J UDGE RATZMAN: This: was the last | 


-February— 


MR: STANLEY : That's Gorert: I'll be. 


putting that: into evidence, Your Honor. 


. Which basically said that the access 
- theory of trespass is a‘ viable one. =~ 


- JUDGE RATZMAN: This was Judge 


ne Sweitzer and Judge Luoma being con-— 
sidered at. the same time by the Board. 


_MR. STANLEY : That’s correct. 


_ JUDGE RATZMAN: Yes, ’'m foiniting 
with that. ‘Is there anything other than | 
~ that respecting Exhibit 1 and the ‘attach- 
-. ments? | 


Exhibit 1 ig received in evidence | pur- 


28 . Suant to stipulation of the counsel in this 


case. And the receipt will be subject to 


the | reservation expressed by Mr. -Lee, . 
which in effect is: a clarification of the — 


general. area and a relation to definitive 


statements made about the law, which 
will be applied to such areas. And it will 


_be a matter for me to look at the cases 
and for counsel to address the matter in 
- briefs, as far as how. it would be applied 
in ya case. ence supplied. ] 

i The ne cases : to which the Gat 
| Jerniiontie attorney adverted are 


Bureau of Land Management ve 


Babcock, supra, and Bureau of 
Land ‘Management ve Holland 


Livestock Ranch, supra. Both of 
. these cases iavolead situations in - 
~ which the trespassing cattle. were 
not on fenced private lands. See 
— Bureau of Land Management vi 
_ Babcock, supra at 184, 84 L.D. at. 
480; Bureau of Land Management . 


| v. i olland Livestock Ranch, a a 
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ae 289-86, 86 LD. at 138-40. Thus, 


it seems ace that the Government 


‘was not attempting to trespass ani- 
mals which were either on appel-— 
lants’ private fenced lands or north 


of the two drift fences, even where , 


the fences had open gates 0 or /maiss- . 
3 ing sections. 3 wae 


“Moreover, if the Goverment was 


| attempting to trespass such animals, — 
Exhibit 8, which computes the rela- 

tive percentages of the forage i 
available on both the Federal and 
private lands would have been 

_ drafted to include the forage avail- 


able on the privately fenced areas, 


in determining - the proportional | 
rate that the forage could be — 


presumed to have been consumed by 7 
the trespassing cattle. Exhibit 3 ac- 


: tually expressly excluded the pri- 
vately owned lands that were fenced 
- from its computational base. 


‘The discussions at the two hear- 
ings concerning the condition of the 
various fences were not designed to 
justify - the trespassing of cattle 
which were observed within fenced — 


lands. Rather, there were attempts : 


to explain how the cattle came to be. 
on the Federal range or on unfenced. 


private lands. Thus, we find that the _ 


question of the condition of the — | 
fences is not relevant herein to the - 


applicability. of the presumption — 
which arises from peru | 


ACCRSS. , 

We find, thupetote that the evi-- 
dence adduced at the hearing clear- 
ly supports Judge Ratzman’s de- 


termination that the a ean did - 
in fact océur. 


[2] We must “now ¢ examine ie, 


| nature of the trespasses. | Appellants ? 
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ee that ihe. ‘yyill fulness” of the 


- trespasses . was not ‘established in 


this case. The quantum and nature. 
of the evidence required as a pre- 
_ - requisite to a finding of “willful- 
ness” has been examined in a num- 


ber of prior decisions. 


Tn determining whether. grazing. 
= trespasses are willful, intent suffi- 


- cient to establish willfulness may be 


shown by proof of facts which ob-~ 
jectively show that. the circum- - 
stances do not comport. with the no- 
tion that the trespasser acted in. 

good faith or innocent mistake, or 


: that a licensee’s conduct was so lack- 


ing in reasonableness or responsi- 
bility that it became reckless or neg-. 
 ligent. Herrara v. Bureau of Land 
_. Management, 


88 IBLA 262, i 


(1978); Eldon Brinkerhoff, 2 


— IBLA 324, 887, 88 ID. 185, 180: 
(1976). a Leonard Neal, supra e 


: 215. 


a cattle and lack of. diligence in tak- 


ing corrective action after being i in- 
formed by the Bureau of Land 
_. Management that the excess existed, | 
a finding of. willful trespass 1s war- 
ranted. Cesar and Robert Siard, 26. 


~ IBLA 29. (1976). The repetitive 
nature of grazing trespasses cou- 


pled with a negligent failure of per-. 
mittee to take corrective action: sup- 
ports a finding | of willful trespass. 


a Calvin a. Sie 35 IBLA 306, 
318, (1978). 


_ Appellants argue that both is Cae . 


and his former. employee: Cramer. ~ = 
testified to difficulties in. keeping 4 *3 


the gates closed and to their at- > ; 


_ tempts to restrain appellants’ cattle 
from entering into the closure areas. 
There is, indeed, much testimony by _ 
Casey relating his problems and at- 
tempts to rectify them. We note, — 
however, that Judge Ratzman, who _ 
had heard all. of the: evidence, ae 
clearly did not believe Casey’s testi- 

, eee . 4 


mony. ‘Thus, J rode 


declared : 


-I find that: the sesponiient’s trespasses. ae 
were willful and repeated over a long =~ 
- period of time. Beginning in J uly of 1977 
and continuing through June ‘of 1978, _ 
cattle owned by: Mr. Casey were in tres-* 
pass time after time in-areas closed to _ 
grazing. Large-numbers, at times in the 


hundreds, were in trespass.on the Fed- — 
eral: Range. Mr. Casey’ knew or should” 


have known of the problem, but made no __ 
diligent efforts .to- control his cattle. His. 


_Wherst ths a of atte ee -cavalier attitude toward his obligations — 


ing on the Federal range exceeds 
the number allowed by license and 
such. excess is attributable solely to . 
a permittee’ s lack of control over his - 


under grazing licenses is: exemplified | by: : 


his failure to. establish a reliable method: . 
for the receipt. of notices transmitted: by 
the Bureau. Despite the shell and pea ~~ 
. game. that Mr. Casey plays with certified: - 
mail, it is clear that-in some instances oe 
he received information ‘about closed _ 
areas and particular trespasses. He was.) 
‘personally notified . ‘that — there ‘were. 
eattle in trespass in a period beginning 
“June 6, 1978 on a designated closure 


area. Mr. Casey did not: promptly remove — 


all the cattle although he was given an 
extension of time to do so. Subsequently, _ 

a large number of. his’ ‘cattle were im- 
pounded. At no time did any-BLM per-° 
sonnel during the week. after June 6: 
1978, see Mr. Casey or any. of his - -em- a - 
ployees rounding up-and: removing cattle. . 
- from the closure area. If. his testimony area 
that he removed four or five: hundred. 
cattle (or more) in the second week of — a 


June; 1978, is to be believed, this only 


magnifies the extent of his trespass. His 


inability to keep cattle out of the closed 
areas, and his heavy. reliance on volun- 


__ teer or. part-time help indicates the lack 
of -a strong or. sustained interest in 1 pre- 
i : . Judge: 
Mr. Casey’ S uncooperative ‘stHitnda’ is | 
~ also exemplified — by an occurrence. on. 


vention of trespasses, 


March 8,:1978. It was. discovered at that 
time he was moving cattle from the Deep 


Hole ‘Ranch without : a. trailing permit, . 
and the cattle were not. ear-tagged as Te- . | 


quired by his grazing license. 


It is obvious. that. measures taken oo 
Mr. Casey to remove his cattle from — 


closed areas: were ineffective since his 
own employee, Mr. 
edged. that cattle. would return . to those 


areas within several days. Mr..Cramer 
_ was assigned to several ranches ‘without | 
fulltime assistance from other: employ-. 


. ees.. er must conclude that no real effort 
was made to maintain control over the 


respondent’s. large: herd: of cattle. Al- . 


though he was given the opportunity to 
submit. tax records or other documents 
to. establish. the nature. and duration of 
employment of persons who..were hired 


to. work on his ranch properties during . 


the period in question, ‘Mr. Casey elected 
to rely upon his. ‘general assertions. - 
’ The: respondent’s. explanation for. the 


-. repeated and significant trespasses was 
ee that there were: a number of open. gates 
on the Crutcher Canyon Drift | Fence 
which allowed cattle to re-enter ‘closed 
areas. An attempt to. shift the blame for 
any cattle trespasses: onto others. who 
may have left. gates. open must be disre- : 
John EH. Watton, 8 IBLA 287, 


garded. 
288 (1972). He contended. also that cattle 


guards which have been installed do not . 
effectively keep cattle out. However, ‘Mr. _ 
Casey has the responsibility. of maintain- _ 
ing the Crutcher Canyon drift. fence.. His 
attitude seems to be that it is impossible : 
_ to ‘prevent the. trespasses, ‘although he - 


acknowledged that patrolling along the 


fence. would: reduce. the. number of tres: 


passing cattle. 
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In Rede of Land Management we 
Holland Livestock Ranch et al., 39 IBLA | 
272, 297 the Interior. Board of Land. Ap- 


peals set forth the history of respondent’s 
trespasses, quoting. a portion of a deci- 


sion of the Chief Administrative Law : 


“On Sacueey 18, 1956, eeenondents . 


‘grazing. license in the ‘Nevada Grazing 


District No. 3 was suspended for 3 
months. On. November 23, 1960, Respond-. 


ent’s licenses were again revoked and fu- 


ture licenses were. denied to Respondent - 


in that district. A continuous series of 14. 


trespass citations. and warning letters 


_ issued to Respondent for the Susanville 
District, beginning with 1960 and extend- 


ing into 1968;-were noted and itemized in 


a decision issued on September 4, 1969. 
Nine trespass citations, issued in 1969. 


for the Susanville District, resulted in a 
suspension of Respondent’s grazing privi- ° 
leges for 5 years. Thirty-five additional 
‘trespass citations resulted in additional. 
show cause orders which were either 
closed through offer of settlement or by 
a November 17, 1971, agreement between 
Complainant and Respondent. Three — 
trespass citations, issued to Respondent = 
in December 1972 and January 1973, were . 


Closed through a monetary settlement at 
twice the commercial rate. Four trespass: 


citations resulted in a decision. issued on 
January 7, 1974, which asserted monetary e 


oy settlement: against Respondent at twice 


the commercial rate. : ae 
| “Nineteen trespass citations ‘were: ise 


‘ened tron: January. 17, 1975, through 
March. 19, 1976 in: the: ‘Susanville and 


Winnemucca. Districts, and one impound- 


, ment. action was initiated in the Winne- 


mucca: District which resulted in a. hear- 
ing on May 4, 1976, 

| “Most of the Hows nigony is: reflected | 
in documents incorporated i in the case rec- 
ord in this proceeding ¢ Exhibits 14-21). 


‘The Administrative Law. Judges in. ear- 
lier decisions concluded that Mr. Casey 


failed to control his cattle, was. negligent, | 


or had proclivity to ignore range tules not : 
comporting with his personal. ¢ concepts. I: 
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| Me concluded that he is an 1 incorrigible tres- 
. passer upon the public lands.” 


(Decision at 15-17 ye 


"Aithis’ Bomel ad’ often ciated the: 
great deference which is accorded 


findings | of Administrative Law 
Judges premised on conflicting 


testimony. See, ¢g., United States 


W Melluzzo, 32 IBLA 46° (1977), 
afd, Melluzzo v. Andrus, No. CIV- 


-'79-98-PHX-CAM (D. Ariz: May 
20, 1980) ; State Director for Utah — 
v. “Dunham, 3 IBLA 155, 78 LD. 


972 (1971). This deference is based 
on the realization that the trier of 
fact, who presides over a hearing, 


| has an opportunity to observe the 
_ witnesses and is in the best position 


to judge the weight to be accorded 


| conflicting testimony. United States 
— v. Chartrand, 11 IBLA 194, 212, 80 
TD. 408, ‘A1T-18 (1978). ‘As was, 


noted long ago in Creamer v. Bivert, 


113 S.W. 1118, 1120-21 (Mo. 1908) : | 


[O]ne ‘witness may give testimony that - 
_. Yeads in print, ‘here, as if falling from . 

the lips of. an angel of. light, and yet 
not. a soul who heard. it, nisi, believed 


a word of it; and another. witness may 


testify so that it reads brokenly and ob-— 


securely in print, and yet ‘there was: that 


about the witness that carried conviction 


as of truth. to every. soul ‘who heard him 
. testify. . 


- See also First Federal i Savings andl | 
Loan Ass'n of Fayetteville v. Fed-- 


eral rad ome Loan. Bank Ba.,, 426 F. 


Supp. 454 (W.D. Ark.. 1977); 
7 Broadcast. Music, Ine. v. Havana 
M adrid Restaurant Corp. 5 175. F. od 
77,80 (2d Cir. 1949). | | 
: Intrinsic to J udge ‘Rataman’ Ss 
finding of willfulness v was s his rejec- 


: Be 


tion of Casey’ S bctionyn ‘His : fnd- a : 
ings are amply supported by therec- 
ord and we. will not. Pay them s 


here. =. | 
[3] oAsipallants sins: contend that 

the Judge erred in finding that the. 
trespasses were “repeated” in na- 


ture. Appellants argue alternately — : 


that some of the trespasses were too | 
remote in time to be relevant, others 
(approximately 42) were closed | 
through settlement and compromise — 
and may not properly be considered, 
and still others have not been finally © 


adjudicated by Federal courts 
Departmental 7- 


(although. — final 
decisions have issued. on these ; 
a= Sentie a 
With respect to the 1956 suspen- _ 
sion, we think appellants’ objection 


that such occurrences were too re- — 
“mote to be utilized is well taken. We 
have greater. difficulty with the ap- 


pellants’ argument relating ‘to the 2 


use of settlement and compromises 


reached in prior proceedings. Ap- 


pellants argue that “[w] hatever. the — 
terms of those compromises Casey 
respectfully argues that they are 
irrelevant and inadmissible i in that, 


the terms being unknown, the risk» 


-is too great that Casey will be pe- 
nalized for conduct. which : may in 7 
fact not warrant punishment”. Ss 


(“Statement of Reasons at. 21). | 
We note that Rule 408 of the Fed- - 
eral Rules of Evidence states: . 


Evidence of (a) furnishing or offering 
or promising to furnish, or (2) accepting 


or offering or promising to accept, a valu- oo 
able consideration i in compromising ‘or at- 


tempting to: compromise a claim which | 
was. disputed as. to either validity or 


amount is not admissible to. prove: lie ee 
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A, bility ee or - invalidity of the claim or its 


| 7 amount. Evidence ‘of conduct or state- 


ments made in compromise negotiations 


is. likewise not. admissible. 


_ The notes of the Advisory Commit- 
_. tee on Proposed Rules make it plain 


that this rule encompasses com- 
- pleted settlements | as well t as offers 
and negotiations: | ee 


While the rule is ordinarily. phrased in 


terms of offers. of compromise, it is ap 
parent that a similar attitude must be 
taken with respect to completed com- 


promises when: offered. against. a party | 
thereto. “This latter situation will not, 


of course,. ordinarily occur “except when 


a party to the present litigation has com- | 


promised with a third. person. | 
Fed. R. Evid. 408 Note (1976). 


Clearly, therefore, the submission 
of compromise agreements for proof 


of liability is prohibited in Federal 
| Courts have long noted, 

however, the general rule that. ad- 
ministrative agencies are not. bound | 


courts. 


by the strict rules of evidence. Thus, 
hearsay evidence is generally ad- 
. missible in. administrative adjudi- 


cation. See, é. Gy Martin-Mendoza v. 


Immigration and Naturalization 


Service, 499 F.2d. 918 (9th Cir. : 


1974) ; Brown v. Gamage, 377 F. od 
154 (D.C. Cir. (1967). | 


‘We do not perceive the poe 


7 exception recognized by the courts 
as providing carte blanche to. con- 


sider. any or all evidence that an — 
agency may desire. Rather, we be- 
lieve the proper test. is one which © 
takes into consideration the policy 
_. justifications implicit in any rule 
and applies them given the specific 
te needs and concerns of the agency. 


‘The ration ale for the exclusion of 


| offers of settlement (and presump-. 
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tively the settlements themselves) o 


as manifested in Rule 408 rests in — 
the public policy favoring private | 
resolution of disputes’ and thus 


avoidance of litigation. See Over- - 
seas Motors, Inc. v. Import Motors. 


Limited, Inc. 375 F. Supp. 499, | 


536-37 | (E.D. Mich, 1974). More- 


over, one must recognize that. often 


settlements are merely an indication 


“that peace was bought.” Shipley v. 
Pitisburgh and Lake Erie R. Co., 88 on 


I eoRe 722, 762 (D. Pa. 1949). 13 
_ Thus, the. policy i is one designed 7 
to increase the likelihood. of ami- | 


cable settlement of dispute. prior to 


a resort to litigation, be it: admin- 


istrative or ‘judicial. Taking this 


into consideration, we hold that all _ 


evidence relating to unsuccessful 
offers or negotiations aimed at 
achieving settlement must be ex- 


cluded from consideration in agency 
adjudications. Accord, Sternberger 
v. United States, 401. F.2d. 1012, 


1017-18 (Ct. Cl. 1968) ; Cesar and 
| Robert. Stard, supra at 85. 


We are less sanguine of the effi-. 


cacy of an iron- -clad exclusionary 


sale, however, when we turn to the 


- question of the exclusion of settle- - 


ment agreements themselves. Ques- — 


tions relating to the exclusion of 
- consummated - 
ments have generally arisen in the | 
context of an attempt by a third 
party to introduce proof of a settle- 
ment between two other individuals: 


settlement. . agrée- : 


in order to establish the liability of 


one of the parties signatory to the a 
settlement. Courts have uniformly a 


rejected ‘these attempts. See, e.g., 


Jackson v. Shell Oi Co., 401 i Fad - 2 


(88 LD. 
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| 639 (6th Cir. 1968) ; Bratt v. West- 


ern Aix Lines, 169 F.2d 214 (10th 


: Cir), cert. denied, 335 U.S. 886 
(1948). It seems obras that, in 


any situation involving a multi- 

oie 2 plicity of parties, the: admissibility 
of actual settlement agreements 
would work to virtually preclude | 


individual settlements among the 


_ various participants. Exclusion in. 
such situations clearly serves the 


ae purpose of facilitating settlement 


a a disputes. 


The situation which arises in 


grazing matters, however, partakes 
of differing considerations.. As we 
EE os have already noted, the past history : 
ofa grazing licensee or permittee is 
Se of. critical importance in determin- - 


‘ing the permissible. level of-.sanc- 
tions. imposed. for. various viola- 


~ tions, since a prerequisite to a revo- 

_ cation or a suspension of significant. 
privileges for a-period of years is 
ate 5 finding that the trespasses. were | 
~. both willful end. repeated, See El-- 
don Brinkeroff, supra at 387, 83 

— LD. at 190; Eldon De Smith, pea 


80944 (Oct. 15, 1968). Total exclu- 
sion of all settlement agreements 
might well result i in the reftisal of 
BLIM to enter into such arrange- 


er . ‘ments, and thus work the result of 
2 actually _ 


Abhibiting’ _ settlement 
| a erer ant 7 


As an example, in any apecific 


; case BLM might initially determine 
~ that a trespass violation was will- 


- ful. Under 43 CFR 4150.3(a) (2), 


os the grazing licensee: would be liable. 
| for twice the value. of the forage 
ae consumed. The parties might subse- | 


quently agree ‘that the ‘willfulness » 


of the trespass may not have beenso. . 


clear. Accordingly, the. parties: 


would agree to settle the trespass as 
“nonwillful,” the penalty for which 
is assessed only at the commercial a 
value of the forage. See 43 CFR | 


4150.3(a) (1). If, however, themere 


fact of satilement would preclude. 7 


BLM from ever utilizing this tres- 
pass in the future to show a repeat-- 
ed course of conduct, BLM. might 


well refuse. to settle all but the most _ 


minor of offenses, and. instead pro- 


ceed to trial. 


_ We agree that the 1 mere 1 fact that ; e 
a settlement was reached does. not, 


ipso facto, constitute an admission. — 


of culpability on. the part. of the li- 


censee.. But..we do believe that the _ 
-documents of settlement. are. prop- i 

erly admitted to determine the na- 
ture of the agreement. Thus, to the 7 
extent that an. agreement. expressly 3 
admits liability it-is. properly con-. 


sidered as probative. of the “re-. 


peated” nature of subsequent viola- 
‘tions. On the other hand, to the ex-. 
tent that the documents expressly 
deny liability, they may not be uti- 


lized as probative of the issue of _ 
“repeat ” violations. e a 
_ Applying this formula. to his o case - 7 


before us, we find that, to the extent | 
that Judge Ratzman considered the - 


dismissal of the suits filed by. the 
Government. in United States v.. 


John J. Casey, Civ. No. $2171 (D. 
Cal.) and United States v. Johnd. ~ 
Casey, Civ. No. LV 1713 (D. Nev.) 
as an. admission of liability such ac- 
tion was erroneous. The stipulated - 
consent decree expressly disclaimed. _ 
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- any admission of liability. Se Ex- 


appellants and the Government on 
Nov. 17, 1971, and subsequent ac- 


tion by then Hearing Examiner 
Graydon Holt merely altered the — 


_ penalty assessed in J udge Holt’s de- 
cision in Holland Livestock Co., 


California 2-69-1 (SC), his find- - 


ings of trespass represent a final ad- 
ministrative | ‘determination 


and 18.. 


Appellants’ sisi to oxoladé 


| — such factual determinations in Hol- 


land Livestock Oo., California 2-69- 
1( SC), and in other: similar cases. 
is of no avail. The stipulation into 
which the parties entered could have 
expressly _ nullified Judge Holt’s | 
findings of trespass. The stipulation | 


clearly did not do so. _ Moreover, ap- 


_pellants’ argument, if carried to its. 
logical conclusion, would compel the 
exclusion of trespass assessments — 
even where they had been affirmed | 


by a Federal court of appeals and 


subsequently paid in full. Under ap- | 
_. pellants’ theory, such -assessinents 
could: not be used as evidence i in a. 


Subsequent hearing, the reason be- 
ing that. an’ appellant could always 
argue that it had “settled” the mat- 


ter, rather than incur the expense of 
of $1,400 for forage consumed, plus. — 


filing a petition for certiorari with 


___ the Supreme Court. We reject such 


a view. We hold, therefore, that de- 


cisions of the Department which be- ‘ 
- come final either by their rendition 


by this Board or by a failure of ap- 
peal from an adverse decision be- 


low, unless they are subsequently 
reversed or vacated, are properly : 


OF THE DEPARTMENT 


inde- 
pendent of any subsequent settle- 
ment arrangement. See Exhibits 17 
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: sonmadereds in determining whether 
hibit 18A. However, to the extent . 


that the stipulation entered into by _ 
that it is improper to use decisions. 


repeated trespasses have occurred. 
Finally, appellants’ argument 


of this Board which are on appeal . 
in determining the question of the 


repeated: nature of trespasses must 


similarly be rejected. Decisions of | 


this Board are final for the Depart- as 
ment, 43 CFR 4. 1, and fully effec- 
tive upon their i issuance. We recog-. 


nize that it is always possible that . 
in ‘subsequent judicial review any 
decision of the Board may be over-. 

ruled. But until that eventuality oc- 
curs, any decision of this Board is 
presumptively valid. It i is true that, 

should the Board rely on factual 
findings which are subsequently nul- 


lified, subsequent decisions premised 
on such éarlier findings may, them- 
selves, become vulnerable. Neverthe- > 


less, the idea that the Board may 


not g give cognizance to its own. deci- 
sions, on the mere possibility that ae 
they may be reversed at some time 


in the near or. distant future, is 


; hereby. expressly rejected. 


In any event, we find that the 


evidence adduced in this record -be- 
fore us of the trespasses. occurring | 


in 1977 and 1978, would, by itself, 


support. findings of bei willful 7 
| ness” and “repeatedness.” 


- Judge Ratzman imposed damages | 


$2,870.90 for impoundment costs, 
and revoked appellants’ grazing 


privileges which were attached to _ 
the Fly Ranch, Hot Spring Field, 
Deep Hole Ranch, Great ‘Boiling 
Springs, 
Parker Properties, Granite Ranch, 


Squaw Valley Ranch, 


et Ranch, and Cer Ranch, for ; 


98) 


a period of 8 years. The evidence i in 
this record clearly supports the as- 
sessment of both the damages and 
| impoundment costs. With respect to 


the: suspension of grazing privileges, | 


we are not unmindful of the severity 


of this penalty. Nevertheless, we > 
must agree with Judge Ratzman. 
that. appellants’ willful and. re-. 


peated violation of the grazing laws 
and regulations have indicated that 
no lesser action will work a reforma- 


tion of appellants’ operations onthe © 
F ederal range. ‘The: revocation Is | 


affirmed in all respects. 


Accordingly, pursuant. to. the: 


| authority delegated to the Board of 
_ Land Appeals by the Secretary of 
a the Interior, 43 CFR 4.1, the deci- 


sion appealed from is famed for 


> the reasons oe herein. 


Ja ames L, Bona. 7 
Administrative J wedge, 


, We CONCUR: 


| Banani V, Pagiorrn siti 
7 Ohief Administrative J fudge : 


7 Epwarp W. Siveura: - 
Administrative J ve i 
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Contract ‘No. 68-01-2782, Environ 
mental Protection Agency. | 


‘Dismissed. 
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| Duress _ 


‘ Eton, D. C., 


ance, 


aay 


1. * Conttacta: ‘Construction, ‘and ‘Op- 7 
eration:. Modification: of Contracts: 3 


; Where a ‘termination settlement agree- : 


ment was. reached. about 14 months after 
a decision of the Board: in favor of. ap- | 
pellant and. the facts. show that. appel- 


lant was responsible for almost a year of 
the delay for refusal to’ allow Govern- ; 
ment: auditors full access ‘to the contract ae 
. records, . and the agreement was signed by 


appellant’ f president in an amount. in-ex- 


eess of the amount. authorized by appel- 


lant’s board of directors, the Board finds 
that appellant failed to. show that it en- 


tered the agreement because of duress on. 
-behalf of. the. Government. | 

. ‘APPEARANCES: 7 
Canfield, Attorney at Law, Casey, ‘ 
Scott & Canfield, Washington, D.C.,: 


Mr. ‘Wavward F. 


for Appellant; ; Mr. Donnell ic 
Nantkes, Government. Counsel, Wash- 
for the Government. 


“OPINION BY | 
ADMINISTRATIVE 
JUDGE LYNCH 


“IN TERI OR BOARD OF” 
CON TRACT APPEALS | 


nee our osetia apted: Tar an: 19. 
197 8, the appeal from atermination 
for default was sustained. We found | 


that (1) the Government had frus- 


trated performance by failing to. 
timely buy or extend the lease on 
- computers required -for perform- 
(2). the Government had — 
waived. to original delivery sched- | 
ule, and failed to show that the new 
schedule established was reasonable 


under the circumstances then exist- 
- ing, (3) modification No. 5 to the 
; contract was a: change order requir- 
_ ing equitable adj ustments 3 in sched- 2 
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ule ae price, and (4) thé contract 


was improperly terminated for de- 


- fault. The contract did not contain 


an applicable termination for con- 


. venience clause, but was, remanded 


"for an. appropraite equitable ad- 
_justment for the changes and “to 
compensate . for * * * [the]. ter- . 


mination” under the second sentence 


; 3 of paragraph Ae): of the default 
ar clause. aS | 
- On Mar. 16, 197 9; saan 


president and. the contracting officer 


executed modification No. 15 (AX 


66), which authorized . the addi- 


tional payment to appellant of 
$1,200,689 and’ stating that this — 
| proposal (AX-2). The notes of the 
meeting on Feb. 14, 1978, indicate 


amount “shall represent an accord 


and satisfaction with respect to any 


and all claims either party ever had, 


has or might have arising under or > 
in conjunction with contract No. . 
“modifications : 
thereto and the Interior Board of. 
Contract Appeals decision (IBCA~ 


68-01-2782, all 


1108-4-76) . dated | January 19, 


1978.” On June 11, 1979, appellant 
filed this appeal asking that the set- 


- tlement of all claims dated Mar. 16, 


1979, be disregarded on the grounds 
it. was procured by duress, coercion - 
and such arbitrary actions as to be 
tantamount to fraud and for the 


Board to determine. the amounts 


_ limited to the issue of whether there 


exists a binding agreement between — 
the parties on the claims presented 


i in the papeal 


| Background 


| yee the issuance of the Board | 
a decision 1 sustaining the appeal on. 


OF. THE: DEPARTMENT OF THE INTERIOR 


plement the- 
(AX-1), An undated response was 
received by appellant on Mar. 3, _ 
1978, from the director of Contracts 
; Management Division advising that 
actions had been taken by the con- | . 
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Jan. 19, 197 8. appellant sent a tele- 


gram on Jan. 30, 1978, to the ad- 
ministrator of the. environmental | 


Protection Agency (EPA), stating 


that no action: had been taken toi im- 
decision to date 


tracting officer to schedule and hold 
a meeting on. Feb. 14, 1978, regard- — 


Ing the settlement and that every 


effort would be made to effect timely 


~ settlement - upon receipt of appel- 


lant’s total. cost. basis termination 


that. appellant suggested that. the 


| settlement, proposal be submitted on 
a total cost basis ( GX-A). By letter 


dated Mar. 29, 1978, the contracting 
officer advised that timely settle- 


ment cannot be effected without re- 
-ceipt of a termination proposal 
(AX-6). Concurrently, on Mar. 23, 
(1978, appellant wrote the Govern: 
- ment indicating that proposed con- 
| structive 
‘would-be submitted shortly (GX-— 


_ change. modifications. 


D), and the Government responded 


on Apr. 5, 1978, to the effect that 
| Ce a . such claims would be considered by - 
properly due appellant. A hearing $2 
was held on Oct. 23 and 24, 1979, 


the contracting officer when and i 


submitted (AX~7).. 


Under date of May 8. 197 8, ; appel- 


‘ant submitted a termination settle- - 
- ment proposal claiming $1,330,713 —. 
~~. for the completed work and work | 
in process under the termination, = 
$131, 638 for interest, $1, 554,000 for 
constructive changes compensation, = 
and $37,500 for settlement costs — 


the Board’s 
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—_— (AK-8). “AX-9 contains: the: min- 
utes of a meeting of the parties on 
June 19, 1978, which discloses a 


basic disagreement over whether the 
; total cost basis or another basis was 


more appropriate for determining 


the amounts due appellant. By let- 
ter dated June 23, 1978, the con- 


tracting officer éonfirmed. the posi- 


__ tion of the Government that the set- | 
| -tlement proposal. was. required to be © 


— on.a total. cost: basis, | and advised 
that a revised settlement proposal 


- would be needed and that the Gov- 
ernment. auditor required full access 
. toall pertinent contract cost records 


| which. had been. denied, on J une 5; 


1978 (AX-10). 
Appellant pended ae 4eseae 


- dated July 6, 1978, pointing out that 


_ the second sentence of paragraph 
~11(e) of the default clause, and not 


a termination for convenience set- 


tlement (AX-11). Appellant. con- 


7 tended that Part 8 of the Federal. 
Procurement Regulations provides 


that the procedures set forth therein 
are not mandatory in the case of an 


a equitable adjustment, but are to be 


used only as a guide. Appellant re- 
submitted its previous settlement 


claim for a total of $3,053,851, pro- 
testing the Government? s adherence 
__. to the total cost basis; and under the _ 

‘protest agreed to ee available to 

- Government auditors the cost rec- 

ords. By letter dated July 13, 1978, 
the Government renewed its request 
fora revised settlement proposal on 
a total cost basis and enclosed.a let-. 
ter of the same date requesting the 


>» e MSGcRe OS ets We. Te 
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decision required an 
equitable adjustment’ pursuant to 


295 


auditors tor resume the audit ax i 7 
12, i) 7 
- By letter diate iis a, 197 8. , ap- : 


-pellant advised the contenu offi- 


cer of: difficulties with the auditors 


because of their insistence upon us- 
ing the contract: job cost: ledgers 
which appellant claims were not re-_ 
quired to be and were not, in fact, 


complete. under the fixed price con- 
tract; but offered all the underlying 


worksheets supporting the elements 
of the claim (AX-15). GX-F dated oe 
Aug. 28, 1978, transmits tothe con- 
tracting officer a field audit. office. re- 
port. dated Aug. 18, 1978, conclud- 
ing that “Since the contractor: has — - 
refused to allow a review which we - 
consider essential, and since the con- | 
tractor has not submitted an accept- @ 
able termination proposal, we'can- 
‘not provide an opinion of the settle- 
ment proposed as submitted.” The 
underlying field audit office letter 
advises that appellant would pro- 
vide only schedules of | total costs 
without representing that the sched- 
ule was prepared from amounts re- 
corded in the job cost ledger. Addi-. 
tionally, the letter repeats the appel- ’ 
lant’s position that. the most appro- .— 
priate settlement method would be — 


the application of the percentage of : 
contract completion to the contract 


amounts ( including profit). = 
By letter dated Aug. 23, 1978, ap- ae 
pellant requested the Government to 


approve the submission of the claim — 


on a& basis other than the inventory Pua 
or total cost basis, citing previous 
‘reason given that the equitable ad- - 

 justment was under. the default 


clause terms and that the fixed price 


296 


contract pricing provisions — 


the distinction. between fixed price 
and cost-reimbursement arrange- 
ments (AX-17). By letter. dated 
Aug. 25, 1978, appellant made a 
Freedom of Information Act 
(FOIA): request for a copy of the 
latest: audit. report. furnished the 


contracting’ officer (AX-18). ‘The © 


request was denied by the Govern- 
ment by letter dated Sept. 27, 1978, 
on the grounds that the report did 


not exist. Subsequent requests for 


the audit report were denied because 
of non-existence of the report until 
it was delivered to the respondent in 
mid-January. 1979. Appellant’s re- 


quest dated Jan. 16,1979, under the - 


FOIA was denied by letter dated 
Feb. 7, 1979, on the grounds that the 
report is an inter/intra-agency. doc- 
- ument which would not be available 
under the FOTA to appellant (A X~ 
50). An appeal from this denial was 
filed by appellant on Feb, 21, 1979, 

and on Mar. 2, 1979, the audit report 
was” forwarded to appellant as a 
matter of discretion (AX-59). The 
—. report was received Py sd aa on 

Mar. 7, 1979. : 

_.. "The basic disagreanent over the 
form of the settlement proposal and 
_ access of the Government. auditors 
to the job cost records continued 
through September 1978. AX-28 is 
a letter dated Sept. 26, 1978, from 


appellant to the Government con- | 
‘ contracting officer epnavaied ae | 


firming a meeting of Sept. 12, 1978, 
and stating these differences. This 


= letter. also refers to the Govern- 


ment’s, willingness to consider par- 
__ tial settlement proposals for certain 
subcontracts and other costs. By let- 


DECISIONS. OF THE DEPARTMEN Es 
ok 
ASPR (ASPM No. 1) clearly show 


OF THE. INTERIOR £88 LD. 


ter dated Oct. 4, 1978, appellant ._ | 


transmitted ances protest its settle- 


ment proposal No. 5 prepared on a 


total cost ‘basis, and agreed that the 
audit agency could examine the job 


cost ledgers. The proposal requested 


the total additional payment of 
$2,718,448. On Oct. 4, 1978, the con- 
tracting officer forwarded. the re- 
vised settlement proposal to the 


audit agency and requested the- 


audit be reinitiated in view of ap-_ 


pellant’s. willingness to allow ex- 


amination OF the Job cost ledgers | 
(GX-R). - 
“Throughout ¢ the axrendad Beriod 


‘of disagreement over ‘the form of - 


the settlement proposal and whether _ 
the auditors could have access to the | 


job cost records, appellant was un- 
der financial pressures from its | 


bank and a principal subcontractor, 
the Xerox Corporation. In a letter 


dated Oct. 10, 1978, Xerox agreed 

to a reduction of its ‘claim by two 
thirds of $554,525 (AX-929).. De- 
spite appellant’s 


repeated requests 
and the Government’s agreement to 


consider a partial settlement incor- 
-porating the Kerox claim, no par- 
tial settlement was agreed to by the 


Government. By letter dated — 
Jan. 18, 1979, Xerox amended its 


claim by the addition of $119,277 in 
Interest charges because of the fail-. 


ure to achieve a timely. settlement | 


of the claim ( AX-42). 


By letter dated Jan. 29, 1979, the 


phone conversations regarding the 


audit report, indicating that.the re- = 


port had been received by respond- 


-ent and the Government’s desire to 


schedule a ‘negotiation meeting 
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: (AK-48). ‘This. letter. also saviccd 


of the Government’s understanding 
that. appellant desired a copy of the | 


audit. report before agreeing to a 


negotiation. meeting and suggested 
that appellant seek the report pur-_ 


- suant to an FOIA request. Appel- 


lant’s response dated Feb. 1, 1979, 
- repeated its desire to have the audit. 
report, but denied that it refused to 
attend. any negotiating meeting — 
| based solely on the lack of the re- 
port (AX-49), A negotiation meet- 
ing was held on: Feb. 8, 1979, in 


~ which the Government offered a to- 


tal settlement payment of $798,952. 
The meeting is evidenced .by min- 
utes. of appellant (AX-51), a con- - 
firming letter from the contracting. 
officer dated Feb. 9, 1979. (AX-52), 
and appellant’s letter of Feb. 15, 
The latter docu- 


1979 (AX-53). 
- ment summarized the wide dispar- 


ity between the parties | on the items | 

“of the settlement offer, emphasizing ~ 
_.. the ‘precarious financial condition 

of appellant. and appellant’s belief 


~ that, the Government. was not nego- 


tiating in good faith; but. rather 
deliber ately delaying a fair settle- 
ment.in order to profit from the ad- 
verse. financial condition of appel- 
| lant. Typical | of the supporting. 
- arguments of. appellant that the 
Government’s strategy was to place. 
it under duress to force a reduced 
oa settlement was the Government’s 


- position that the. Xerox claim 


should be paid by appellant. before 
| settlement. | 
sponded by letter of Feb. 16, 1979 :. 
| disavowing appellant’s | Ciacier 
_ ization of the. negotiations and 


‘The Government Te- 
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asked that rere negotiation 2 


sessions be scheduled (A K-54). 


- Another negotiation meeting was “ 
held on Feb. 22, 1979, as reflected in - 
minutes..prepared by appellant 


- (AX-55). A wide range of issues _ 
were discussed without significant — 
changes in the positions of the par- 


ties on amounts to be allowed. The 
Government did agree that pay- 


ment. to Xerox would not be .re- _ | 


quired prior to settlement agree-. 


ment and to work. with appellant. 


and Xerox to finalize the amount of: 
the claim. A letter. from Xerox 

dated ‘Mar. 2, 1979, to appellant — 
agreed. to waive the interest on their 


- prior to Mar. 16, 1979 (AX-58). 


The Xerox letter.was forwarded to. 


the Government on Mar. 6, 1979,re- 
questing. a prompt partial. sattle- : 


ment of. the subcontract: claim 7 


(AX-60).. 


A negotiation. ese held: on 


‘Mar. 7, 1979, is reported in appel- 7 
lant’s minutes (AX-61). The min- 
utes. 


indicate that. . the: parties 
reached tentative : agreements: for a 


partial settlement and/or a total 
amount for settlement, with’ the — 
Xerox claim being’ paid direct by 


the . ‘Government. Two. contract. 


modifications were prepared by the — 


Government; one for total settle- | 
ment of all ‘claims in the amount. 


of $1,200,639 and the other for par- 
tial settlement, excluding. the con- 
structive changes, in the amount of 


$1,016,871 (AX-65). The modifica- 


tions were. reviewed: by appellant’s 


board of directors: according: to: a 


telegraphic message (AX-63), and 


a saroune was BLTaneee. for the ' 
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- morning t Mar. 16, 1979. On Mar. 


- 15, 1979, the contracting officer 
called appellant’s representative to. 


advise that. the Government would 
not consider the partial settlement, 


and that this. information was being 


conveyed to make appellant aware 
of the change of position prior to 
_ the board of director’s meeting that 
evening - (AX-64). 

‘Mar. 15, 1979, is a letter from ap- 


pell ant’s: secretary to the contract-— 
_ing officer advising that the Board 
of directors had resolved to em- 


power its president, Mr. Friedland, 
to execute a settlement fmodifeation 
in excess of $1,200,000 as final settle- 


- ment: for all claims under the con- 
tract. A final negotiation meeting 
held on Mar. 16, 1979, is reported in 


appellant’s minutes AX-77). Mr. 


Friedland offered a total settlement 


amount of $1,800,000 after attempt- 
ing without success to secure Gov- 
ernment: consideration of a partial 


settlement approach. The Govern- - 


- ment representatives insisted on a 
~ total settlement that day for the 


amount, of. $1, 200, 639 and had come 


_ to the meeting with two checks pre- 


pared to implement that agreement. 


After much discussion Mr. Fried- 
land agreed, stating : “The financial 
condition of the company is such 


that I can’t pursue it much further. 


We are prepared to accept your of- 


fer.” Modification No. 15 for the 
total settlement in the amount of 
$1,200,639 was then executed by the’ 


contracting officer and Mr. Fried- 


~ Jand. One of the Government checks 
was in the amount of $554,526 and 


payable to the Xerox Corporation 
and the. other - in. the amount of 
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$460, 345 was payable to the Bank — 
of Virginia, to whom appellant had. 
made an assignment of the monies 


due under the contract (AX-67, 


68). The balance of $188,768 was 
paid to appellant on Apr. 18, 1979. — 
A: subsequent. voucher for interest. 


on the delayed payment to appel- - 
lant was refused and returned to 
appellant (AX-69). | 


Discussion and Findings | 
Appellant contends that the Gov- 


ernment knew of its adverse finan- | 


cial condition and that it deliber- 


ately used delaying and deceptive ie 4 
tactics to compel acceptance by a 


desperate contractor of an unrea-— 


‘sonable and arbitrarily low settle-. —_ 


ment amount. The documentary 


_ evidence described above was re- . 


viewed in detail at the hearing and | 


there is little dispute between the . . 
parties as to the events leading to 
_ the settlement agreement. signed Ons 
Mar. 16, 1979. The primary issue is 7 
whether any act of the Government, — 
or various actions taken together, oe 


constituted duress to compel pene : 

lant’sagreement. | | 
The actions of the Goreme | 

that appear to be central: to appel- 7 


lant’s claim that the Government. _ 
used its superior negotiation power 7 
_ to achieve an unconscionable peo | 


ment are: - 
“1. The long dalky. ee ths : 


Board decision on Jan. 19, 1978, and oe 


the actual negotiations of February — 


and March 1979, and the insistence as 
_by the Government upon access ee 


the job cost records: as ae of the eek 
audit process, | 7 
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2, The refusal of the eee 
to provide appellant, with a mCOPy of : 


the audit report. 
8B. The aad Qicasion of ac- 


7 ceptability of partial settlements, 
~- but the unwillingness to agree on 
= anything short of a total settlement. 
_ 4, The insistence by the Govern- 
Mg. ‘ment upon the use of the total cost 


; basis of settlement over other meth- 
- cost- elements of its. claim and. the 


ods preferred: by appellant. - 


+. §: The. question of eyiothe: the 
aetileeiet offers were actually the 


‘personal decisions of the contract- 


ing officer or decisions of a superior 


officer hostile to appellant. | 


: In extensive’ briefs, the parties 
_ have discussed at length the many 
eases dealing with economic duress. 
- The essential elements of economic 
duress are. summarized by Nash. 
and Cibinic in Federal. Procure-- 
— ment Law (1969 ed., p. 208) as: (1) _ 
A person compels. another to-assent 
to a transaction against his. will; 


42) 
: wrongfully, threatening action the 


- person has no legal right to take; 
and (3) the threatened action, if 
taken, will cause irreparable dam- _ 
age to the other person. Each of 
_ the actions complained of by ap- 
/ pellant must be examined to deter- - 


mine whether. ‘such standards: are 
met. 7 


did not occur for over a year after 
the Board’s decision determining 


- the liability of the Government to— 
appellant. During this period, the — 
- Government undertook to audit 


mpPeene records, but such audit 


- cost. records. 
mittal of its: letter of Oct. 4, 1978, 


There i is no in that serious 
negotiations between the. parties | 


“hativitles were pe cuspenided ioe of 


the refusal to allow the Government © | 
auditors to have access to the job. 
Not until the trans- 


did. the. appellant. agree to. permit 


; the. examination: of the job cost — | 
ledgers. Prior to this. time, appel- 7 


lant agreed only to provide the un-. 
derlying worksheets supporting the | 


schedules of total costs, without rep- 
resenting that the schedules: were 
prepared from amounts recorded in. 


the job cost ledgers. (GX-F). Ap-- 
‘pellant: does not contend that the 
Government did not have. the right | 


to secure an audit of its contract - 
performance: costs before entering 


into settlement, negotiations. How- 
ever, it is clear that by refusing ac- 
cess to the job cost. ledgers, appel-- ~ 
lant was insisting thatthe Govern- 

ment. auditors reconstruct. the total 
job costs from the underlying work- ba 


such... assent is induced by sheets or rely on appellant’s own. ees 


Sammary schedules of costs. 
Appellant. does not contend that 


_ the job cost. ledgers were not directly | 
- pertinent books and records relating 
to the contract, but rather, that the © 
ledgers did not reflect its true costs. 
The right to examine the contract. 
records is not made contingent upon . 


what the contractor considers rele- 


vant and reflecting the true cost of 
performance. The audit of the con-_ | 

~~ tractor’s records provides the means. __ 
_ for the contracting officer to verify 
that expenditures were actually oes 


made in furtherance of contract per- a 


formance. ‘The auditor’ srecommen-. 
| dations | concerning costs claimed by __ 


ths contractor and qussaoned by the | 


auditor are not binding on the con- 
tracing officer. Instead, the differ- 
ences. between claimed costs and 
those questioned by the auditor are 
usually the subject of discussion and 
negotiation between the parties. Ap- 


 pellant insists that certain contract 


related costs were not recorded. on 
the job cost ledger, and that the fact 
- that such costs were recorded else- 
where in the general ledger, and that 


this practice accorded with proper 


accounting for costs on a fixed price 
contract. What is not clear is. the 


reason why appellant was adamant 


in refusing access to the job cost 


ledger from January 1978 to Octo- | 


ber 1978. With the knowledge that 
the total costs claimed were not re- 
corded on the job cost ledger, an 
explanation of added costs recorded 
- inthe general ledger could have been 
provided both to the auditor. and 
later to the contracting officer dur- 
ing ‘settlement negotiations. = 
‘By denying the auditor access ‘to 
the job cost ledger, appellant was, in 
effect, insisting that the Government 
perform the audit only i in the man- 


_ ner prescribed by it, 4.¢. , reconstruc- 2 
_tion of the costs from ihe underlying | 
worksheets. The ‘contract does not 


| permit appellant to determine the 
means by which the Government 
- should audit. Therefore, we find that 
the contractor’s action to refuse ac- 


cess to the job cost ledger was an 


unauthorized. denial of access to per- 


-tinent contract records: The delay in. 


| negotiations | occasioned ‘by the in- 
ability of the Government to: com- 
plete the audit was therefore the 
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fault of the appellant a and not tha 
Government. 

~The second action of the Sadeee 
ment on which appellant relies is 
the refusal to provide appellant 
with a ‘copy of the audit report. In 
the documentary evidence discussed 


above, it is clear that the appellant — 
was requesting a copy of the report | 


long before it existed, and the Gov- 
ernment so responded to its requests. 


_ After the audit report was received 


in January 1979, the contractor was — 


advised by letter (AX-48), which 


stated he could seek a copy of the 
report under the Freedom of In- 


formation Act. The audit report is 
dated Jan. 12, 1979, and was fur- 
nished to appellant by letter of 


transmittal dated Mar. 2, 1979 
(AX-59). Consequently, the com- 
plaint of refusal to provide appel- 
lant with a copy of the audit report — 
actually involves only the 5- to 6- 
week period between its receipt by 


_the contracting officer and its release 
to the appellant. Appellant’s receipt — 


of the audit report is noted as Mar. — 
7, 1979, which preceded the final set- 
tlement agreement. by 9 days. Ap-- 
pellant has not shown that it was 
actually prejudiced by the lack of 
the report during the relatively 


brief period after receipt of it by the 


contracting officer and the furnish- 
ing of a copy to appellant. Having. 
found that the long delay in secur- 


ing the audit report was, in fact, the 


responsibility of the appellant, the — 
actual receipt of the report by ap- 
pellant after availability to the con- 


: — officer aa the educeen 


moot. 


7 other — 
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| “Thirdly, gppallane contends that — 
the Government misled it in discus: 


sions concerning the acceptability 


of partial settlements without the 

actual intent to agree:on anything. 
settlement 
amount. The Government counters. 
- that the applicable termination set-. 


than a. total - 


tlement. regulation © (41. CFR 1- 
~ 8.208-3(c)) requires the contract- 
ing officer to promptly examine each 
subcontract. settlement required 


. to be submitted to him and that no — 
~ settlement. agreement had been’ 
reached between appellant and its 


- principal subcontractor Xerox. In 
_ the minutes of the negotiation meet- 


: ing of -F eb.. 22, . 1979,. appellant’s. 
_. president.is seen to have stated that 


final agreement on interest. on the 


Xerox claim was still needed (A X= 
The record discloses that: 


+55). 
Xerox reduced -its. claim from $1,- 
(848,419.73 to $554, 525 1n its letter of 


Oct. 10, 1978 (AX-29). By letter. 


= dated Oct. Lit 1978, the Xerox offer 


was. forwarded to the. Government 


ae equesting the Government to settle 
this: portion of. the claim at the 


- subcontractor’s. proposed. ‘amount 


(AX-30 ). There is no evidence that 
appellant agreed with Xerox on the 
- amount claimed, but rather present- 


ed the Xerox proposal to the Gov- 


ernment for payment. At this time, 
| appellant had recently released its 
_. job cost ledgers to the auditors, so 


that the audit was again being un-_ 
a dertaken. ‘It is reasonable thatthe 
Ba Government. would desire to have 


the subcontractor. claim audited 


along with other claimed costs. In 
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fact, note 7 of the adit ey indi: 7 
cated that appellant concurred’ in. 


the reduction. of its own claimed _ 
costs in the amount $15, 000 for sub- 


contract cancellation charges: be- 


cause such charges were duplicated 
in-the amount claimed by Xerox. _ 


Again, the: delay in securing the 
audit has been found to be ae ae 
sponsibility of the appellant. | 

In the few days prior to actual | 
agreement, the. Government pre- 
pared documents on a partial set- 
tlement basis and-on a total settle- 
ment. basis.. The partial settlement. : 
proposal was’ withdrawn by the — 
Government the day .before final — 


agreement was reached. Appellant > 


challenges the propriety of. with- 


drawing the partial settlement pro- 


posal. The Government defends its — 
action on the basis that the partial 
settlement proposal did not clearly 
define what was covered by the set- — 
tlement. and what was not.. In. these 
circumstances, when settlement oc-._ 
curred on the. following day, the © 


Board questions the propriety ofits 
detailed examination of the active _ 


negotiations during the final few - 


days that. did produce bilateral 
agreement. Lt is sufficient to say that 


we see no legal obligation on either 


‘party not to withdraw. a proposal 7 
which has not been accepted. Upon 


closer examination by responsible 
officials in the Government, the par- 


tial settlement proposal: was deter- <7 
mined not'to be in the best ‘interests- . 
of. the Government. Were this 


Board or any tribunal to determine a 
that proposed settlements could: not . 


_be withdrawn. before agreement: or 


oa 302 | 


| acceptance, ‘the alternatives avail- | 
able to the parties in seeking a ne- 


gotiated agreement’ would ‘he ‘Se- 


_verely limited. 


Appellant also complains that t the 


Government insisted on settlement. 
on a total cost basis only. It should — 
be noted that the total cost basis 
was first proposed by appellant in 
the first meeting of the parties and. 
was thereafter insisted upon by the. 
Government. There is little question 
that the total cost basis is not: the 
favored method for computing se 
equitable adjustments: in the con-— 


tract price. This isso because of the 


fact that seldom are the costs of the _ 
_ work attributable to the equitable 
adj ustment segregable. from: the: 
other contract. costs; 
‘Boards favor any other: costing — 
method that will more accurately 
- determine those costs relating only 
to the equitable adjustment. How-- 
ever, upon a termination settlement, 


the costs of allowable equitable ad- 


justments and contract costs are. 
merged in the total costs of contract - 
performance, making this’ ‘method | 
a more desirable and-more readily 
— implemented alternative. Appellant - 
- does not explain the disadvantages 


of the total cost method in the re- 


- sultant: impact on the settlement.» 


Presumably, any costing method, 


properly applied. with adequate cost 
data, would end up: with the same 
ad result. The methods not favored i m 
-.@ given situation are considered 
Jess: appropriate only because of the 
less probable chance of arriving at 
oe the true costs. The total cost method 
is frequently desired by claimants 
-. because all performance costs are™- 
- considered. With the consideration “ 
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of all eaacaed” coats. in “the mnidit ics 
the only means by which appellant Fe. 
canbe prejudiced is by hisownin- 
' ability to show the allocability and 
allowability of any expenditures. It — 
would appear that appellant op- 


poses the total cost approach i in fa- 


vor of using its own cost summaries 


and estimates including subjective 


cost estimates. This approach may — | 
well provide» a higher claimed ~ 


amount, but in the instance of rec- _ 


_otded costs susceptible-to audit, the 
Board continues to favor the actual 
costs recorded as: opposed. to any - 
other method. (See Brezina Con-. 


struction Co., Inc., IBCA No. 757 


1-69. (Aug. 10, 1973), 73-2. BCA 
-par.. 10,195.) ~ Appellant: cites no. 
authority in support of the conten- 
tion that the Government did not’ 
have the right to require the settle- 
ment.on a total cost basis. Instead, = 
appellant: argues in its brief “[t]hat 
the government had-a legal rightto 
-require.compliance with Federal 


Procurement. Regulations i is irrele- 


vant to this case.” Appellant argues 
that the fact that the Government 
acts were legal does not. mean: that = 
the acts are proper, correct, or non- 


coercive. Appellant relies on the re- 


statement. of the Law of Contracts, — 

_ sections 492 and 493. which defines. | 

- duress. in terms of “any. wrongful 
act” or “any wrongful threat” to 


compel or induce. another to act. 


without . his volition. or precludes | 
exercise of free will and judgment; 
and considers the Government’s oF : 
position flawed i in its perceived fail- 
_ure to show a coercive act must be 
illegal to be duress; = 
‘In arguing that. it need not ae BT 
‘the Government's ¢ actions were il- © oO 
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| look to > constitute auneces: we believe. | 
there - appears an important. differ- 
cer, Mr. Tate, testified at the hear- 


~ ence in the views of the parties. The 
authorities and the cases agree that 
duress requires the wrongful act or 
-an act one is not legally empowered 
to take to induce the action of the 
~ other party. That is not to say that 


the wrongful or not legally per- 
missible act is legal, per se. An il-. 
legal act is one contrary to law. An 


_act that one may not legally be em- 
powered to take. against another 


party to a contract may simply not — , vile 
| with the policy and regulations of 
the agency. No evidence has been - 
. submitted to show that the settle- 
“ment amounts offered and finally © 

accepted. were not determined. by 
Mr. Tate. Even with such a show- _ 
‘ing, Mr. Tate clearly accepted and — 

ratified the final. decision by his _ 
testimony. In those cases where itis 


bea permissible act under the terms 


| of the agreement, but. not illegal, 7 
per se. Therefore, we must, consider 
the actions of the Government. in 


terms of whether the actions were 


: — legally permissible actions under 
_. the contract and the: applicable reg- 
ulations,, and not to determine 


a whether the actions. were illegal ac- 


_ tions that could. not be taken under | 


any circumstances because of pro- 


- hibitions of the law. In this context, 

’ we find that the Government was _ 
“tt, legally within its rights under the 
_ contract to require that the settle- 


ment be piu and concluded on 


~ atotal cost basis. 


The last of the cibatantigs objec- 


tions of appellant is that the settle- 


ment offers were not the personal 
decisions of the contracting officer, 
- but the decisions of a superior: offi- 


cial hostile to appellant. Appellant. 
contends that if the decisions were. 


not. those of the contracting officer, 


the:decisions are null and void. It is 


well established that appellant is 


entitled to the independent consid- 7 
eration. and judgment of the con- 


tracting officer of a Seo Here, the 
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‘question Beco one of little dignif- 7 — 
icance. because. the contracting offi- 


jng and. reaffirmed the fact that.the— 
amounts negotiated. reflected his — 
personal judgment (Tr. 87). The 


fact that decisions involving sub- 
stantial amounts of. money. are re- 
' quired to be-reviewed by superiors — 
or by a review committee does not — 


make the decision that of the higher 


authority approving it.. Such  re- 


views. are. required to assure that 
contracting officers have compiled 


found that the contracting officer — 


did not exercise his independent 
judgment, the remedy accorded by — 
the Boards is to remand the appeal _ 
for the personal. consideration. and 
; judgment of the contracting officer. 

ie Here, the contracting officer. testi- 

~ fied at the hearing and endorsed the - 
decision, so that even if a remand 
were otherwise appropriate, the ac- 


tion would be a futile prolonging of 


the appeal. The. contracting officer — 
indicated no inclination to question _ 
_ the settlement amount and his reaf- 
| firmation. of the decision on remand 


can be presumed. 
“Appellant raised numerous ee | 


questions in the attempt to have the 
agreement set aside on grounds of = 
_ duress, however, in view of our find- ee 7 
oj ing that peepeunes Was. responsible 


for ie delay of negotiations for 1 


year in.refusing access to the con- 
tract records for audit, considera- 


tion of all the actions ‘coniplained 


of during this: period would serve 


no useful purpose. The crucial’ pe- 


‘riod. of time during which: mean- 


ingful ‘negotiations occurred. was - 


during the .6-week interval from 
early: Feb. 1979 to Mar. 16, 1979. 
Considering the size of the claim 


and the substantial difference i in the 


positions of the parties, it appears 


that an agreement was reached ex- 
peditiously, and without deliberate . 


delay by the Government. 


However, more importantly, the 


burden of showing duress is that of 


the party seeking to avoid the agree- | 


ment. Appellant: was clearly in a 


- ‘precarious financial condition, and 
this condition was made known to 


the Government. However, one seek- 
ing to avoid an agreement on the 
grounds of economic duress must 
show that the other party availed 


itself of this known condition to co- 


erce the agreement. Here, appellant 
must be held accountable for ex- 


tending. the negotiating period by. 
withholding its contract. records — 
from the auditor i in violation of the 
‘Whatever 


contract - requirements. 
additional financial pressures ac- 


eruing to appellant. during that — 
time to sign an agreement it consid- 
ered unconscionable must necessar- 
ily be. considered . difficulties of its 
own making. Appellant’ S action. to: 


sign the agreement cannot be viewed 
as. an. impulsive pressured. action 


made necessary by improper acts of 


the Government. The action was the 
result. of. the considered and delib- 


erate judgment of the board of di- 


‘DECISIONS oF THE DEPARTMENT OF THE. INTERIOR 


188 LD. 


rectors on the day | batons the settle- | 
ment agreement was executed. “Ap- 
pellant’s president went to the meet- 
ing on Mar. 16, 1979, empowered by 
a resolution of the board of direc-. 


tors to settle all claims. under ‘the 


contract for an amount. in excess of 
$1,200,000 (GX-L). There is not in 


evidence any similar document by 
which the board of directors can be 
seen to authorize this appeal seek- 


ing to avoid the agreement reached 


in accordance with its poe author- 


ization. — , 
We find that epnallany failed to. 


prove that the settlement agreement 


signed by the parties on Mar. 16, 
1979, was signed by appellant under 
duress. 7 
Therefore, the appeal is ‘dis- 
missed. - 
4 Pons 6 teen 8 
_ Administrative Judge 
L ééncun: te eee 


G. Hiaannne Dacewoan 


Administrative Judge 


one oe OF NERO & 
; ASSOCIATES, INC. 


| TBCA-1 292-8-79 


Decided pining 19, 1981 


Contract No. 52500-CTS-400, Bu- : 
rea of. Land ee 


“Denied. ae te 7 
1. Contracts: pavate: eer ‘Reme- 
dies: J urisdiction—Contracts : - Con- 


tract. Disputes. Act of 1978: bat 
diction oe ; | 


A claim of mutual mistake sadericd under | 
a tree thinning contract, is ‘dismissed for — 
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want of jurisdiction here the Board 


finds (i) that it has no authority under 
the Disputes clause to reform. contracts 


and :(ii) that. since. appellant did not. 
elect to proceed under.the ContractDis- — 
. putes Act. of 1978, the Board derives no 
reformation authority from the Act in| 


this instance. ‘ 


2 2. Contractss ‘Construction and Op- | 
Changes and_ ‘Extras— - 
Contracts: Construction. and Opera-— 


- eration: - Changes. 
tion: Drawings and Specifications— 
Contracts: Disputes and | Remedies: 
Equitable Adjustments. | 


A claim predicated upon defective spe- | 


cifications. is denied. where ' assuming 
arguendo that the specifications were de- 
fective, the appellant failed to show that 
it incurred any additional costs by rea- 
son. of the allegedly Coe “'specifica- 
tions. 


3. Contracts: Construction and - Op- 


eration: Changed Conditions - (Dif- 


fering Site Conditions)—Contracts : : 


Construction and Operation: Differ- 
ing ‘Site Conditions (Changed Con- 
ditions) _ | 


A claim asserted under a Gineed Con- 


ditions Clause by reason of alleged with- 


holding. of: material information (first 


category) is denied where there ‘is no 


evidence of record indicating that. the 
Government either withheld material in- 
formation or otherwise misrepresented 
the conditions the contractor would en- 
counter in performing. a tree - thinning 
contract. . a fs sands ee 


4. Contracts: Construction | ani Op 


oe eration: -Payments—Contracts: ‘Dis. : BLM with complete authority. to 


take any action on behalf of the 


A claim based primarily upon: an “Over: . Government, under the terms and : 

payment to a. eontractor is -approved . 

7 where the - Board. finds” the ‘evidence of 

: record substantiates the Government | 

claim and it does not appear that the | 

. appellant has ever contested either the 
_ fact or the amount of the overpayment. 


putes and Remedies J urisdiction 


| or. adjustments related: to ‘ucts overpay- 
-ment which have the effect of reducing . 


the amount of the Government's claim. 


APPEARANCES: Mr. David M. Nero, 


Jr.,.- President, ‘Nero & Associates, 


-‘Ine., Portland, | Oregon, - for Appel- | 


lant; Mr. William A. Perry, De- — 
partment Counsel, cameo Colorado, 
for the Government. | 


| OPINION BY : 
CHIEF ADMINISTRA TIVE 
JUDGE McGRAW 
“INTERIOR BOARD OF. 
CONTRACT APPEALS | 


‘The appellant: has taken a timely 


~ appeal from the denial by the con- 


tracting officer of its claim for addi- 
tional compensation in the amount 
of $84,831.47 and from the demand. 


by that officer for payment to the 


Government of the sum of $5,735. 62. | 
On Apr. 8, 1975, the Small Busi- 
ness Administration’ (hereinafter: 


- SBA) entered into the instant con- 


tract with the Bureau of Land Man- 
agement (hereinafter ‘BLM). On 


the same date it entered into a sub- 


contract with Nero & Associates, 
Inc., for the performance of the en-. 
tire work covered by the contract: — 
(Appeal File Exh. Nos. 1 and 13).1 . 

Concerning this: arrangement the 
contract. states that the SBA has. 
delegated responsibility. for the ad-.. 
ministration of the subcontract to 


conditions of the contract, subj ect to 


advance notice of contemplated ac- 


24 Rafaraice to extiibits are to those contained 


_ in the Appeal File (hereinafter simply AF. fol- 
lowed by the exhibit number or numbers). - 
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%S tions being required to. be given to 
| the SBA in some circumstances not 


: here pertinent. The contract. and 


subcontract contemplated that the 
subcontractor. would have the right 
to appeal a decision by the contract- 


_. .ing officer and_it ‘has done so. De- 


pending upon the context, we will 
‘sometimes refer to the appellant as 


the contractor, while at other times. 


the terms used will be subcontractor 
or simply Nero. 
‘The instant sont Pact called for 
| mechanical ‘precommercial thin- 
ning of trees on approximately 
1,573 acres of public lands in Coos 
and Douglas.Counties, Oregon. 
For performance of the required 
work, Nero quoted the figure of $72.- 
815.072 In a letter to SBA ander 


. date of Mar. 11, 1975, Nero states: 


_ “Th view of the time constraints, it 


~ would be ‘greatly appreciated if you 
| “would accept our proposal and.exe- 


cute. the contract immediately with- 


out further negotiations * **” (AF. 


| _ 8, p. 2). Under the: terms of the 


contract, work was to be completed — 
.. within 120 calendar days from the 
date: of receipt of the notice to pro-: 


ceed by the. contractor. The notice 


_. to proceed was received on May 28, 


1975, establishing: Sept. 20, 1975, as 


the completion date.’ The conteick 
work was accepted as complete on _ 
Oct. 81, 1975, or 41 days after the — 


7 scheduled completion date. No ac- 


| tual oe were > assessed by the. 


2 8¢e cost. Peeat dow which accompanied 


Nero’ 's letter to a dated Mar, 11, 1975 Ga! 
8). ee es 
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Gey canical for the delayed per- | 


formance (AF 1, 3, and 27 Diss 42 
Throughout performance of the . ee 


work the contractor was plagued by 
problems with personnel, A month. 


after receiving the notice to proceed 
on May 28, 1975, only 7 percent of 
the required ork had been done but 

25 percent of the contract time had = 
elapsed. Two months later with 78 
percent of the contract time having 2 
gone by, only 52 percent ofthe work 


had been accomplished (AF 17 and 
20). ‘Responding: to the letter im- 


quiries from the contracting officer, 7 
the contractor attributed the delays _ 


experienced i in performing the con- 
tract work (i) to the need to train 


personnel, (ii). to. the efficiency of | 


thinning crews dropping off con- 
siderably after a crew member was 
bitten by a rattlesnake, and (iii) to 
a limitation of size of the crews that 


could be employed (AF 18 and 23). 
In a letter to the contracting officer | 
dated. Sept. 18, 1975, the contractor 2 os. 
noted that it had experienced Hi, 4.2088 
large turnover of personnel andlow 


production until late August. and 
that since then production had. been 


up and crews operating at greater ? 
efficiency: but ‘it was still experi- 
encing a large turnover of pace! 


(AF 28)... | oe 
Another - cause for delay. was 


assigned by the contractor in a let- 
. ter written to- BLM under: date. of . - 
July 11, 1975, from which the, fol: Re 


lowing ' 1s quoted: 


4, A: significant factor which. hae - also 


= affected ¢ our prosuchore was the inadvert-- as 
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ae ent omission of pull back time in our bid 
_ proposal. Due to this (oversight) it is 


_. taking more time'and labor dollars than . 
‘originally planned. Please be advised that — 

we plan. to request. a Contract. modi-. 

ae fication as soon as recalculations are 


completed. 


: (AF 18, D. 2). 


The contractor. en work on 

the project. on Oct. 31, 1975 (AF 3). - 
. During contract performance, BLM 
‘had contemplated asserting a claim — 


-for actual damages for delayed per- 
formance under clause. 93 of the 
“A dditional. General Provisions. u 


At a conference held on Nov. 11, 
1975, however, it was decided that : 


no damages should be levied against 
the contractor ‘since the contract 


was basically complete (94 percent) 


and overall work on. the contract 
_had been good. (AF 27). 


discovered that the contractor had 


been overpaid the sum of $6,837.80 _ 
(AF 29), This resulted from having | 

included payment for item 6, unit — 
1 (191. acres @ $35. 80 per acre) In claim has been computed is shown in the con- 


the amount of $6, R37. 80. in the fifth | 
partial. payment and having in- 


cluded the same item for payment 


in the same amount in the sixth par-— 
tial payment (AF. 30 and 380A). | 
Although. apparently. acknowledg- ae 
ing that an overpayment in the 
stated amount occurred, the con- 
tractor has refused tohonorthe Bu- 


 reau’s demand for repayment pos- 


- sibly because of its pending claim — 


(AF 29-35). Giving effect to $1,000 
_ -Tetained by the Government on a 


you shows: 


(AF 54, p. 3). 
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special payment ‘certificate aa a \ 


justments made relating to the re- 
quired contract work, the Govern- 
ment’s claim. for overpayment. un- 
der the instant contract: has been | 
reduced to the amount, of hee 7 35. 62°. 7 
(AF 35)2 was 


By a letter dated May 18, 1976, 
law firm retained by the contractor | 


presented. the claim for additional 
compensation now in issue to SBA. 


The claim letter asserts (i). that — 


after receipt. of the request for pro-— 
~ posal, employees of the contractor 
visited. the site and’ estimated the 


cost of the work to be j in the amount 
of $86, 380.95. (an average. price per 


acre. of. $54, 88), predicated. upon 
field. work. sheets ‘reflecting. esti- 


mated densities ranging from 450— 


_ stems per acre to 927 stems peracre;  » 
(ii) that. BLM representatives re-._ 
In November of 1975 the Burau 


viewed Nero’s field worksheets and 7 


the estimated ‘densities indicated 
thereon but made no attempt. to 


question the reasonableness of the 


| ‘3The manner ‘in which ‘the’ Government’s 


tracting officer's - decision. from eee ane fol- 


- lowing is quoted : 


mk ‘overpayment? 
_ The final payment voucher to 


_ Items ra ‘through 6) a) 
(Total) - hee Seen eee $69, 242. 53 
ea ‘less Equitable  Adjust- 
ment. (faulty — thin- cocoa 
~ ning). — 
~ Tess actual cost of BLM 
“pull back as agreed at- 
“meeting ne = 
- . $67, 858. 18 
Total - paid through e 
pee = 6. aie 


Total overpayment § 5 735. 62" 7 * 


208. 10 | 


78, 594. ee 
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estimated densities; 4 (iii) that dur- - | 


ing the course of negotiations with 


Nero prior to the submission of: its| 


bid proposal, BLM represented that 
it had estimated the cost of the con- 


__ tract work to be approximately $70,- 
000 to $74,000;* (iv) that in these 


negotiations representatives of 
BLM indicated to the SBA and to 
Nero that BLM’s interest in enter- 
ing into an agreement with SBA 
relative to an 8(a) contract was 
largely dependent upon Nero’s will- 
ingness to accept a subcontract con- 
sistent with BLM’s alleged estimate 
of the cost of the work; and (v) that 
based upon these negotiations with 
BLM and SBA, Nero revised its 
estimate of the cost of the work and 
prepared new field work sheets and 
new estimating detail to reduce its 
proposal to the level demanded by 
BLM. 

Noted in the letter is the fact 
that on Mar. 11, 1975, Nero pre- 
sented its for nal proposal in the 


total sum of $72,312.94 for an aver-— 


age price per acre of $45.97 and that 
it was this proposal which was in- 


corporated into the subcontract 


4 Immediately thereafter the letter states: 
“We have now learned that the aerial photo- 
gfraphs and other information used by the 
BLM in preparing the contract specifications 
clearly demonstrate average densities of ap- 


proximately 1,700 stems per acre, consistent 


with the density actually encountered” (AF 
42, letter dated May 18, 1976, to SBA, p. 4). 
- § Concerning this estimate the letter states: 


“We understand that this estimate was con- 


firmed by a certified estimate furnished by BLM 


to: SBA. pursuant. to the requirements of the 


8 (a) program, In fact, we now believe that 
- the estimates of the cost of the work actually 
prepared by BLM prior to negotiations ex- 
- ceeded $100,000.” (See AF 42, letter dated 
ac 1976, to SBA, p. 4.) rs _ 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[88 LD. 


eh SBA aiveh. was forwarded to. 


Nero for execution on Mar. 31, 1975. 


The letter asserts that the work re- 
quired to. be performed under the 
subcontract proved to be more ex- 
tensive, more difficult, more time 
consuming, and more expensive 


‘than anticipated by Nero with the 
_ largest single factor in the addition- | 


al cost being the density of the stems 


actually encountered. Another as- 


sertion made in the letter i is that by 
actual tree count during perform- 
ance of the subcontract work the 
densities averaged approximately 
1,700 stems per acre or approxi- 
mately three times the estimated 
densities. In. completing the work 
the contractor is said to have in- 
curred costs of approximately $154, - 
074 and to have been paid the sum of 


-$69,242.53.° The claimed amount of 


$84,831.47 is the difference between 
the costs allegedly incurred and the 
payments ‘made ($154, 074 $69, - 
242. 58). — 

The rationale for the Ar as- 
serted is contained in the law firm’s 
letter dated May 18,-1976, from 
which the following is quoted: 

It is the subeontractor’s position that, 
during the course of these discussions 
and negotiations prior to submission of 
the proposal, BLM withheld relevant in- 
formation from Nero and SBA, failed to _ 
disclose pertinent information as to the 
cost of the work about which it had 


_ knowledge, or about which it should have 
had knowledge due to its superior knowl. 


edge and. expertise, and actively ( misled) 


Nero and SBA with respect to the. dif- 
ficulty and Cost. of. the work. -Alterna- 


6 'This ‘finure does not include the amount 


of the overpayment claimed. for py the Govern-. 


ment. 
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bi eiy. the parce both fs the contract - 


between BLM and SBA and to the sub- 
contract between SBA and Nero were Op-: . 


erating under mutual mistake as to the 


extent and. difficulty of the work, and the: 
cost. of performing the work. In either 

~ event the subcontract and contract should 
be reformed, and Nero is:entitled to addi- — 


- tional compensation. under the subcon- 
tract in the amount of $84, 831. 47. Alter- 
natively, Nero is entitled to an equitable 


_ adjustment of the subcontract, pursuant 
_ to the provisions of Article 4. of the L Paragraph AS (The contractor is 


| General Provisions, (Standard Form 
(238A), cri and other contract t provisions, in 


: _ the. sum of $84, 831.47. . 
(AF 49, letter dated Hay 18, 197 6, 7 


to SBA, pp. 1-2). 
Responding to the aa letter 


‘andes date of June 14, 1976, SBA . 
advised the law firm. (i) that. BLM 


had given permission to. release 
their price estimate which was en- 
closed; (ii) that the SBA files con- 


tained no information. regarding the - 
estimated: density or stems per acre 
to be thinned on the acreage speci- 


7 fied in the contract, other than the 


? range of 300 to 9,500 trees per acre. | 
~ set forth i in Section. I, General In- 4 


formation, Paragraph B of the sub- 


contract; and (ill). that. all. matters 


pertaining: to the: administration of 


: 4, the . subcontract (including ques- 
_ tions related to possible reforma- 


tion) had been. delegated to BLM. 


The. letter concluded -by_ indicating 
that further. discussions regarding — 
. — ‘increase Ih the contract: 


2 The General 1 Provisions of. Standard Form 
_ OBA are not part‘of the contract terms. The: 
instant contract does include the General Pro- 

- visions of Standard Form 19 (Rev. 7-73), one 


which is clause’ 1, “Changes And Changed Con- 
a ditions” (AFP 13. - 
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price. ‘ghould be: conducted direotly ‘ 


- with BLM (AF 43)... 


In a letter. to. the contracting. off. | 


: cer under date of J uly 18, 1978, con- — 
cerning a meeting with BLM per- — 
~ sonnel a day or two. earlier, the law. 


firm representing the contractor re- 


ferred. to the requirements and — 


specifications. for. precommercial — 
thinning: and specifically to Section — 


will select approximately 300 de- 


- sirable leave trees. per acre and. cut i | 


competitive trees”), and. Section IT, a 
Paragraph C (“Approximately 300. 


vigorous well- formed leave trees per 


acre, conforming | to -an average ; 
12 x 12 foot spacing will be identi-_ 


fied by. the contracts’ after i ens 


it states: 


At the time Nero aa ver ouudde ‘as: - 


contract, .its: employees. were instructed 


by BLM supervisors to space the leave | 
trees such that there would be: 12 feet be- 
tween a. given leave tree and: any other. : 
leave. trees.. As Mr. Batdorfft described. - 


this. instruction. process, -the inspectors. : 
advised the contractor’s employees. to 


take a 12-foot pole and swing it around. 


any. given leave tree. to insure. that: the . 


pole does not come in contact. with any - - 
other. leave tree. while” making its eae 


circumference, 


(AF 52, letter of Jay: 18, 1978, pp. D. 
1,2)6. | | 


~ Additional arguinents i in 1 support . : 


of the contractor’ S position were ad- 
| vanced j in the law firm’s S letter to the | 
contracting officer of Aug. 21,1978. 
After adverting to the: Uv. S. De 
partment of Agriculture’s “Miscel- 


laneous Publication No. 255 which 


“ had hee enclose wath the contract 


ing officer’s letter of Aug. 18; 1978,. 
the letter acknowledged that the | 


publication does state that on 12- by 


-12-foot spacing the average number 
of trees per acre is 802. This is said | 
to be the necessary result: if the trees” 


are cut in a basically square forma- 


tion with the sides of the squares 


equalling: 12 feet. To obtain this 


result, however, more than 12 feet — 
must be left between: approximately i 
one-third of all trees, as-is-said to be 


shown by an. illustration. enclosed 
: _ tions likely to be encountered, Mr. | 


| with theletter. 


m, Reportedly acting upon iristrue: | 
tions received from the BLM, the 
-- gontractor’s employees cut. trees in 
= equilateral triangular formation, | 
~~ each side of the triangle equaling 12 


feet, which resulted i in there being 


| 12 feet between any given leave tree 


and the next leave tree but also re- 
sulted in 350° leave: trees per acre, 


. | rather: than 302. According to the 
a Aug. 21, 1978, letter, the effect of 
~ following the ‘process . described by 


~BIOM’s inspectors was that the con- 


tractors’ initial: thinning work re-. 

sulted in approximately 350. leave 
trees per acre, or approximately 17 

percent more leave trees per acre — ‘ 
_ than the | approximately 300. con-. | 
templated by the. “specifications. : 
Nero’s employees were - reportedly — 
instructed to rework those areas In 
which. they had left 350 leave trees — 
per acre, resulting i in substantial j in- 7 
- sentatives of BLM and SBA that — 
met with. Nero’ s personnel to dis- | 


-creased costs to Nero (AF 52). 


_. Jim Batdorft, COAR, Coos Bay, 
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has acknowledged chats in the J “ly | 


meeting with ‘contractor ‘personnel 


‘the use of a 12-foot. pole was sug- 
_ gested as a guide that could be used 
asa. “ryle- of-thumb” in -determin- 
ing approximate spacing. He also ns 
| asserts, however, that the basis for 
_ payment. was approximately 300 


vigorous well-formed leave trees” 


per acre conforming to an average 
-of 12- by 12-foot spacing and not on | 
the -“pole-spacing. ” Emphasizing 
forestry practice | ‘and field condi- 


Batdorft states: 


In regards to there pete more trees. on 2. 


a 12 x 12 foot spacing. based on an equi- . 
lateral triangular formation than a per- 


fect square—in theory. he is correct: How- 


ever, in forestry. it is common practice to | 


assume “spacing” measurements | and . 
“acreage” measurements to be “square” . 


and. not equilateral triangular. This is 


enforced by table 20, Miscellaneous Pub- 


~Tieation No. 255 previously sent to Nero’ S ca 
lawyer. In actuality, field conditions are 

not as simple and uniform as assumed by” Se a 
Nero’s lawyer. Slope must be considered, 


ete. In all probability under field condi- . 


tions, spacing ‘would. not be an exact 


“square”. or. any. other. deseribable form | 


including an equilateral triangle, 
a (AR 58).. 


“In: the decision froin which ae, in- 


stant appeal was taken the contract- 


ing officer found (i) there were no. 


. discussions involving BLM people: 
prior to the submission. of Nero's. 


proposal and there were no repre- 
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cuss the pro} ject prior to bdiie submit- 


- ‘tal of the bid proposal ; (11) only. 
one proposal was ever received from | 
Nero and that was by letter to Mr. 
 Pells, SBA, dated. Mar. 11, 1975, 
which gave a total price. of $72,- 
315.07; (iii) the BLM’s estimate for 
performing the work was $78,650 
which | was not. ‘disclosed to Nero. 
prior to award; (iv) as Nero’s pro-- 


posal ($72 O15. 07 ) was only 8 per- 


cent under the Government’s estl- 
mate ($7 8,650), there was no reason 
(v) 
there is no evidence that more work 
was required or performed by Nero. 
than was indicated in the contract; * _ 
and (vi) the amount owed to the | 
Government, as a result of an over-. 


to. question the bid proposal ; 


payment, is the sum of $5,735.62. - 


_ By letter dated Aug. 17, 1979, the 
contractor timely ‘appealed the 
denial of its claim for additional : 


compensation, stating: 


Our claim, as outlined in our letter 


dated 18 May 1976, i is confirmed and con- 
tinued. Further, we expect to show, via 


documentation. and - material witnesses, 
_ that the very core of this problem was the 


_ result of. certain local Government Bm- — 
ployees’ attitude toward the award of 
| contract to. a tinority contractor under | 


etn Sepeetaliy: pertinent part the. 5 Redes : 


states: “[O]n inspection of units if the aver- 


age spacing comes out. to 12° = 12’ it is ac- 
cepted, the actual number of trees are not. 
counted. The claim of extra work has not. 
_- been -substantiated” | 


(AF 54, “Finding. of 
‘Facts, Decision of the Contracting Officer,” 
Be 2). 


339-6810 - 81.~ 5. 


_ BLM states: 
by their Attorney, Fred Smith, presented their 


the provisions of Section 8(a). of the | 
Smal] Business Act. al | 


Contractor's Claim for Additional. 7 


¢ ompensation—$84, 831.47 | 
[1] An alternative basis. for thie: os 


relief sought in the claim. letter — 


dated May 18, 1976, is reformation — 


of the. contract on the ground of 
mutual mistake. In: the. portion of 


the July 11, 1975, letter, quoted 
above (AF 18), the contractor as- — 
serted that it had inadvertently 


omitted pull back time from its bid 


proposal. A unilateral error made 
by one of the parties to a contract is 
not a mutual mistake, however, and 


there is no other evidence in the rec- 


ord. supporting a claim of mutual 


mistake. In any event, it 1s clear 


that the Board has no authority un- 
der the Disputes clause to reform 


contracts, American Ligurian Co., 


Inc., TBCA-492-4-65 (Jan. 21, 
1966), 73 ID. 15, 66-1 BCA par. 
5,326. While the Contract Disputes 


‘Act does vest boards of contract ap- 
~-peals with authority to reform con- 


tracts in cases where a contractor 
shows that it is entitled to such re- 
lief, this is not-a case where such 


© A-BLM memorandum ‘pertaining to a con- 
ference held on Nov. 11, 1975, which included - 
representatives: of the contractor, SBA, and 
“Nero & Associates, represented 


case. The basic problems in not finishing the - 
contract, according to the attorney, ‘were 
racial discrimination, sabotage, and internal 
personnel problems. * *°* One former com- — 
pany employee is presently being sought for: 
misuse of company equipment and funds” | 
(AF. 27, memorandum dated » Nov. 18, 1975, 


p. 2), 
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| authority could be exercised even nif 


a mutual mistake had been shown | 


to exist. In the case at hand the con- 
tract was entered into on Apr: 3, 
1975. The claim involved in the ap- 
_ peal was presented to. the contract- 
ing officer for decision after the ef- 


fective date of the Act (Mar. 1, 


1979). In such circumstances the 


contractor could have but failed to 
elect to have its claim processed. un- . 
der the provisions of the Contract - 


Disputes Act of 1978. See Nome 


Pharmacy, Ine. , ASBCA No. 24333. 
(Feb. 7, 1980), 80-1 BCA par. 


14,279 at 70,825. 


[2] In the na letters of July 13. 


and Aug. 21, 1978, the contractor 


predicates its claim upon defective 


_ specifications. According to the con- 
| tractor, the specifications were de- 
fective in that compliance with the 
specification requirement, for 12- by 
12-foot spacing between leave trees 


results in 350 leave trees per acre 


rather than the approximately 800 
leave trees per acre contemplated by 


the specifications. The claim letters. 


assert that in the initial thinning the 
contractor followed the 12- by. 12- 
foot spacing requirement and ended 
up with 350 leave trees per acre. 


‘It is contended that the contrac- 
tor was subsequently required to re-_ 


work areas containing 350 leave 
trees per-acre which resulted in sub- 


stantial increased. costs to the con- 
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tractor. Addressing this question in 
the findings from which the instant _ 
appeal was taken, the contracting” 


officer says that on inspection of - 


units if the average spacing comes 
out to 12 by 12 feet the work was 


accepted and the actual number of | 


trees were not counted. 3 
Except for the bald statements in 
the claim letters of July 13 and Aug. 


21, 1978, the record before us is de- 


ad of evidence to show that the 
contractor was ever required to re-- 
work areas where the average spac- 
ing between leave trees was 12 by 12 


feet. The mere fact that a specifica-. 


tion is defective in some respects 


does not. entitle. a, contractor to an 


increase in the contract price unless. 
it can show that its costs have been 3 
increased to some extent by reason 


of the defective specifications. This 


the appellant has failed to do. See 
Frank A. Hill, AGBCA No. 78-106— 


4 (Nov. 28, 1980), 80-2 BCA par. 


14,794. Insofar as the claim is predi- 
cated upon defective specifications, 
the claim is denied. | 

[8] In the claim letter of May 18, - 


1976, the contractor. asserts as an 


alternative ground for relief that it 
is entitled to an equitable adjust- 
ment under the Changed Conditions 
Clause.” Reliance upon this clause 
1s apparently Ps based aupen ane ee 


10 See n. ay aera, and accompanying text. 
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tions the appellant has made con- 


cerning the withholding of relevant — 


— information ? 11 from N ero and SBA 
by BLM during the course of dis- 
cussions and negotiations. prior to 
the submission. of Nero’s bid pro- 
posal. In these discussions and nego- 

| tiations BLM is said to have stated 


that it had estimated the cost of the - 


work. to be in the range of $70,000 
to $74,000. BLM is also said to have 
indicated that its interest in. enter- 
ing into an agreement with SBA 
relative to an 8(a) contract was 


largely dependent upon Nero’s will- . 


ingness to accept a subcontract con- 


sistent with BLM’s alleged estimate 


of the cost. of the work, i | 
According to the claim isis, 
_ Nero’s original estimate for per- 


forming the contract work was in 


the amount of $86,330.95. By reason 
of the negotiations with BLM and 
SBA prior to submission of ‘its bid 


proposal, however, Nero is said to. 
have revised its estimate of the cost 


.) of the work, and prepared new field 
work sheets and new estimating de- 


tail to reduce its proposal to the 


level demanded by BLM. Since in 
the notice of oppeel t a Fave 


1 The information - ‘allegedly . withheld ips 
BLM included estimates Of the -costs of the 
work prepared by BLM. prior to negotiations 
purported to have been held which exceeded 


$100,000; The record shows that BLM’s esti- 


_ mate for the cost of doing the work was in the 
amount of $78,650 (Ar 54). 


- _ | 


says its claim, ‘ as oitlned: in. oh 


letter of May 18, 1976, is confirmed 
and. continued, that letter. is seen 


. setting forth the ‘principal 
pane for the appeal. If the events - 


described in that letter actually — 


occurred, they- would also lend 


credence to allegation in the notice 
of appeal concerning the attitude 
of some of the Government’s em- 
-ployees toward the award of a con- 


tract to.a minority contractor under 


the. provisions of sec. 8(a) of the 
Small Business Act. 


In the notice of appeal 1 the. aepel : 
lant indicates that it expects to sub- 


stantiate. the very serious charges 
made against the Government and — 


particularly the BLM, “via as 


_ mentation and material witnesses.” 
Asno oral hearing was requested, no 


testimony has been received from — 


any witness in support of the alle- | 


gations made by the appellant. In 


response to the Order Settling Rec- 


ord, the appellant requested no_ 


documents to be added to those con- 
tained in the appeal file. The docu- 
ments contained in the appeal filedo 


not support the appellant’s s allega- 


tions. In fact, a number :of them 
unequivocally refute them. As to the - 
conference which allegedly © took 
place between Nero, SBA, and BLM 
prior to the’ submission of Nero’s 
bid proposal and at which the BLM 
is bag to > have withheld material 
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| information 7 and in effect coerced. | 
Nero into submitting a much lower 


bid proposal than it had initially 
_prepaired, the contracting officer 


flatly denies that such a conference — 


ever took place or that represent- 
atives of BLM had any -conversa- 
tions with representatives of the ap- 
-pellant prior to the submission of 
Nero’s bid proposal. SBA has stated 
that its memorandum of negotiation 
indicates that the price proposed by 
Nero was accepted by SBA and 
BLM as submitted (AF 43). 
Based upon the record made in 
these proceedings, the Board finds 
that the allegations made against 
the Government and particularly 
_. the BLM are entirely lacking in 
substance. We find no evidence of 
the withholding of material infor- 


-mation or misrepresentation on the — 


part of the Government. Insofar as 
the claim is based upon the Differ- 
ing Site Conditions — Clause, the 
claim is dented.*? _ 


3 BLM Se ‘were said to have — 


reviewed Nero’s bid proposal prior to submis- 
sion without questioning the densities re- 
flected therein ranging from 450 to 927 stems 
per acre, even though aerial photographs and 


other data in BLM’s possession demonstrated - 


densities of approximately 1, 700 stems per 
acre (AF 42, letter dated May. 18, men, to 
SBA, Dp. 2). 

- The records: fails to disclose that any rer 
surveys were made of tracts of land involved 


a in the three thinning. Concerning this: aspect. 


of the case, SBA states: “(Ojur file contains 
no information regarding the ‘estimated .den- 
sity. or stems per acre to be thinned on the 
acreage specified in the contract, other than 
the range of 300 to 9,500 trees per acre set 
forth in Section I, General Information, Para- 
graph B of the subeontract * * *” | (AF 43, 
letter dated June 14, 1976, p. 1). 
1a See Tectonics, inc., VACAB No. 
(Nov. 16, 1976), 77-1 BCA par. 12,228, deny- 
ing a changed conditions claim. where the 
Board found that absent affirmative repre- 
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osutnaiones Claim for 
-_ Overpayment —$5, 7385.62 


[4] The Government. asserts. that 
when it processed the voucher for 
partial payment No. 5, it included 
for payment under item No. 6 there- 
of an item designated as C-C-75-10 
Myrtle Point, Unit 1,in the amount ~ 
of $6,837.80 (AF 304A). The voucher 
prepared by BLM for partial pay- 
ment No. 6 is said to have also in- 


cluded the item designated above in 
the amount of $6,837.80 (AF 30). 


Taking into account other adjust- 
ments between the parties related to — 
the contract,’* the net amount 
claimed to be due the Government 
by reason of the overpayment is in 
the amount of $5,735.62. | 
~The Government’s assertions 1° 
beiae substantiated by the record 


before us and it appearing that the - 
appellant has never contested either 


the fact of the overpayment in the 


amount specified or the net amount 


of the Government’s claim as set 


_ forth in the findings from which the _ 
instant appeal was taken, we find . 


and determine that the appellant is _ 
indebted to the Government in the — 
amount claimed of $5,735.62. — 
— Summary 
1, The appellant’s claim for addi- 
tional compensation in the amount 
of $84, 831. 474 is denied. | 


Senta tloue by the Govcenmen or failure of 


the Government to disclose vital data not read- _ 
ily available to the bidder, the contractor was 


chargeable with such knowledge as would 
an adequate site 
investigation. . 

14 See 0.3, supra. : 

i See Govt. Brief at.11 for a more detailed 
discussion of the basis for the Government’s 
claim. 
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FORT BERTHOLD LAND: & LIVESTOCK ASS’N 


2: ‘The | Cyne - claim 


against the appellant i in the amount. 
of $5,7 35. 62 is allowed. | | 


Wii F. McGraw | 
Chie r Administrative J oes: | 


[ CONCUR: 


G. ‘eee: Pie wean. | 
Admimstratiwe Judge 


- ‘FORT BERTHOLD LAND AND 
“LIVESTOCK ASSOCIATION 
_ AREA DIRECTOR, ~ 
_ AREA OFFICE, BUREAU OF 
CINDIAN AFFAIRS 


8 IBIA 2380 
~ Decided February 20, 1981 


) Aspen from fiesiston of the Area Di- 
rector, Aberdeen Area Office, Bureau 
of Indian Affairs, raising minimum 
. grazing rental rate for allotted land 


on the Fort Berthold Indian Reser- 


vation. | 
Affirmed. 


1: Grasing Permits and Licenses: 
Generally—Indian Lands: 
Rental Rates 


In ascertaining the reasonableness of a. 
rental rate increase for Lert nay : 
permitted under authority of 25 CFR — 

, it was error for the Admin- — 
istrative. Law Judge to conclude that. 


Part 151, 


“fair annual return” to which Indian 
landowners are entitled under the regu- 


| | Rental Rates 


The independent aaaeker. survey nitiized 
- by the Bureau of Indian Affairs in justi- 
i. - fying an increase in grazing rental rates 
on the Fort Berthold Reservation can- 
7 not. be regarded as invalid on grounds 


istrative Appeals: 
...,... ing ~Permits and Licenses 
“ABERDEEN 


a Aberdeen, — 


Grazing: | 


| February 20, i 


“intions ° is something different and Tess 


than fair market value.” ts 


2. Grazing Permits saat Bicenses: : 


—— Lands; cae: 


that © off-reservation transactions were 


included in. the survey. 
3. Bureau of Indian Affairs: i 


ally—Indian — Lands: 
al Rates ; 


In reviewing - action ‘of: the Bureau of 
Indian Affairs in. raising grazing rental. 
rates, the Board of Indian Appeals should — 
overturn the action only if it is found — 
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Generally—Graz- 
: Gener- — 
‘Grazing ; a - 


to. be unreasonable. As long as the Bu-- 


Judgment for: ‘the’ agency’ "s. 


strong, Esq., Minot,. North Dakota, 
for appellant; ‘Roger W ‘Thomas, 
Esq., Office of the Field Solicitor, 
‘South Dakota, ae re- 
spondent. | : 


OPINION BY ADMINISTRA- ‘ 


‘TIVE JUDGE ARNESS 


eas BOARD OF ~~ 
INDIAN APPEALS 


The Board here pencien a final 
decision. on.an appeal taken by the © 
Fort. Berthold Land and Livestock 


- reau’s action is supported in law and by _ 
substantial evidence, it would be an in-. 
appropriate intrusion into. the Bureau's | 
. function for the Board to substitute its 


_ APPEARANCES: Phillip ‘D. gee | 


\ 
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| Association, an organization com- 
posed primarily of Indian ranchers, 
from an action taken Oct. 4, 1979, by 


the Area Director, Aierdesn res | 
Office, Bureau of Indian Affairs, — 
raising the minimum acceptable 
grazing rental on the Fort Berthold 


Indian Reservation for the permit 


Nov. 1, 1976, through Oct. 31, 1980. 
In February: 1980 the Commis- 
_ sioner ‘referred the above matter to 


the Board of Indian Appeals for 
review and final Department deci- 


sion pursuant to the provisions. of 


45) er 2.19(b). By order dated 
Feb. 13, 1980, the Board referred 
the Soa to the Hearings Division 
of the Office of Hearings. and Ap- 


peals for an expedited factfinding 
hearing and recommended decision © 
by an Administrative Law Judge. 


The assigned Administrative Law 


Judge, Keith L. Burrowes, declined: | 


to hold a factfinding hearing at that 
time and instead filed a recom- 
mend decision with the Board on 


Apr. 11, 1980, in which he con- 


cluded that the Bureau’s action was 
improper as. a matter of law. 


Judge Burrowes’ legal opinion was | 


rejected by the Board in a decision 
rendered June 6, 1980. (8 IBIA 90, 
87 LD. 201). The matter was. re- 


manded to the Administrative Law 


Judge with renewed instructions to 
_ ascertain the reasonableness of. the 
rental rate set by the Bureau fol- 
lowing an evidentiary hearing. 


On Sept. 25, 1980, Judge Bur- 
rowes entered a recommended de-_ 
cision regarding the reasonableness 


oY of the disputed. rental rate increase. 


Interested parties were allowed un- 
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- til mid-November to file ene 


or other comments with the Board 
regarding the recommended deci- 
sion. ‘Final comments were received | 


Nov. 91, 1980, and. all briefs have 


now. ee considered. 1 


ae tatement 0 ie the Issue 


“The matter at issue is the reason- 


-ableness of grazing fees set by the | 


Area Director, Bureau of Indian 
Affairs, Aberdeen, South Dakota, 
which fees applied to the Fort 
Berthold Indian Reservation of 
North Dakota, and to, among others, 
the Fort Berthold Land and Live- 


stock Association for certain lands 


permitted for the period Nov. 1, 


1979, to Oct. 31, 1980, The increase 


in question pertains only to indi- 
vidually owned trust lands for 
which the minimum grazing rental 
was raised from $42 in 1979 to ai 


for the yer 1979-80. oe 


7 Discussion, Findings, and 4 
| Conclusions - 


In nie the minimum rental 
rate in question the Bureau relied — 
in part on a market survey of 87 


rentals of grazing land on or near 
the Fort Berne Indian Reserva- 


1 Appellant’s ‘gtatemeiit dated Nov. 17, 1980, 
raises a procedural objection to the submis- 
sion by the Bureau, through counsel, of its 
exceptions to the recommended decision. The 
objection is unfounded. The Board’s regula- 
tions specifically authorize the filing of written 
exceptions to recommended decisions by Ad- 
ministrative Law Judges. (see 43 CFR 4.368. 
(1979), 46 FR 7334, 7388 (Jan. 23, 1981)), - 
and this privilege was conveyed by the Board 


to all parties by order dated Oct. 9, 1980. . 


2It is for the governing tribe. to establish 
minimum grazing rental rates for the use of 
‘tribal land, 25° CPR 151.138 (a). 
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AREA DIRECTOR, ABERDEEN 
ee rena 20, 1981. 


ea ‘The’ survey. was , prepared. by 
Darrell. Rasmusson, : an independent 
_ appraiser- contractor, “for the pur- 
pose of providing some indication of 
the current prices. being paid for 


cash rent of grazing land” (Ras- | 
musson Narrative at 1). Mr. Ras- 


musson characterized the survey 


data provided in his report as the 


product of “arms Jength transac- 
tions where the landlord and tenant 
- negotiated for the best rates possible 


with the least amount of govern- 
ment supervision.” bid. Mr. Ras- 
-musson stated that the survey data — 


was gathered to show the “fair mar- 


ket value” of grazing rentals in the 


surveyed tracts (Tr. 13, 29). 


‘Some of the grazing land sur-_ 


veyed by the independent appraiser 


had been leased on a price-per-acre 


basis. Other lands were leased or 
permitted on an animal unit basis. 


- For comparison purposes, all data 
used by the contractor was broken 
down into fees per animal unit 


month (AUM) (Rasmusson Narra- 


| tive at 3). In the grazing trade, an 
“animal unit” refers to one adult. 


cow with unweaned calf by her side 


‘or the equivalent thereof based on — 


comparable forage consumption.* 


The specific rental to be paid by a 
permittee of Indian grazing lands — 
is determined on the basis of the. 


AUM rate fixed for the range unit 
measured against its established 


carrying capacity. Carrying capac: 


4 See. Ty, at 10; Rasmusson . Narrative at. 


83; see alse 25 CFR 153. 1 (e). 


ity may vary betwee tracts: hed 7 


on the amount of available forage, 


water, and other factors. The carry- 


- ing capacity of a tract is multiplied 


by the AUM rate to arrive at the - 


monthly fee. (Thus, grazing tracts 


A and B may be adjoining, of equal 
size, and assigned the same AUM 
rate. However, tract B may have 


twice the carrying capacity of tract 


A owing to density of forage and 
water sources. Tract B, because of _ 
its greater carrying capacity, will 


accommodate more cattle and pro- 


duce more rental for the Indian 
landowner.) The Bureau of Indian 
Affairs calculates annual grazing 
rental rates on a 10-month basis to 
account for seasonal fluctuations i in 
grazing productivity. . | 
On the data collected i in ae case 
before us, the independent appraiser 
concluded that in the Fort Berthold 


area grazing leases and permits for 
a duration of 3-5 years were being 


let during the period in question for 
$4.50 to $6. 90 per AUM, or a-me- 
dian price of $5.70 per AUM (Ras- 
musson Narrative at 3). 

_ The independent market study of 


Darrell ‘Rasmusson. was reviewed 


by Mr. Jim Quackenbush, a range 
conservationist with the Bureau of 


‘Indian Affairs, who had the respon- 


sibility of submitting a recommen- 
dation to his supervisor, the Assist- 
ant Superintendent, Fort Berthold © 
Agency, regarding the establish- 
ment of a “fair rental rate for al-— 
lotted land on the Reservation” (Tr. 


88). Mr. Quackenbush, who has” 
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been a range conservationist with 
the Bureau for 7 years and who is 
experienced in proposing fair rental 
rates for Indian lands, testified that 
his objective was to. recommend a — 


grazing rental rate which coincided 
with “fair market value” (Tr. 38, 
40, 50, 61, 64). 
- stated that other factors were util- 
ized in formulating a recommenda- 


tion. but that they, too, were geared — 


to “fair market value.” Ultimately, 


Mr. Quackenbush -recommended 


that the Bureau adopt an- annual 
- grazing rental rate of $57 and the 
- Aberdeen Area Director accepted 
this recommendation. 


Legality of Pair Market Value” 
| | Standard 


[1] Appellant’s main argument in 


this appeal is that it was error for 
the Bureau to establish a minimum 


grazing rental on the basis of what 


“fair market value” for such graz- 


ing privileges may be. Judge Bur- 
- rowes agreed with appellant noting 


that the régulations require the es- 
tablishment of a rate which “shall 
provide a fair annual return to the 
land owners.” See 25 CFR 151.13 
(b). According to Judge Burrowes, 


the ‘fair annual return’ due to the 


Indian land owners under these reg- 
ulations is something different (and 
less) than the fair market value” 
(Recommended Decision at 2). 


Judge Burrowes refers to no 


legal authority for his conclusion 


that fair annual return is something 


different and less than fair market 
value. The only authority cited in 
his opinion for this proposition is a 
fragment of the testimony given by 
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Mr. Quackenbush | 


"res LD. 


Mr. ‘Cosenbits As we ee al- 


_ ready noted , however, Mr. Quacken- 
_ bush repeatedly testified that he per-. 
ceived his task to be the develop- 


ment of a rental rate consistent with 7 
“fair market. value. ” Mr. Quacken- 
bush summarized. his understand- | 
ing of the general grazing regula- 
tions and the import of the phrase 
“fair annual return” contained 


| therein during” -cross-examination: 


- Q. 25 OFR 151.13(b) dealing with. the 
establishment of grazing fees. Does not 


that section require the Area Director a 
to establish a minimum acceptable rental _ 


rate which Prevage a fair annual | re- 
turn? : . 
A, Yes. | 7 
Q. Well that isn’t: the ‘game as fair 
market value, is it? | 
A. I would say it’s the game “thine. If 
they are not getting fair market value, 


‘they are not setting, a fair annual re- 


turn. 
(Tr. 64). 


The Board agrees : with the posi- - 
tion of the Bureau whose brief states 


on this point: 


We submit that the term “fair annual 
return” hay substantially the same mean- 
ing as “fair market value.” > 

There is no language in 25 CFR Part 
151 that might possibly be construed to 


Tequire “fair annual return” to have some 


other meaning. In §151.1 there are set 
forth many definitions of terms but no. 


reason was apparently seen to define “fair — | 


annual return” to ‘mean something other 
than it would appear to mean. AS a matter 
of fact if “fair annual return” was in- 
tended to mean something new and dif- 
ferent and something less than “fair 
market value” there would have been an 
absolute necessity to define it. 


(Govt. Brief, filed Nov. 10, 1980, at | 
ae | 
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“While the Board es foaid no ade, 3 


characterizing “fair annual return” 


ministrative or judicial rulings ex- 
pressly equating “fair annual re- 


turn” and “fair market. value” i in the 


context of the Bureau’s leasing or 
permitting of Indian ands,‘ the 
terms have been used interchange- 
ably over the years by the Bureau of 


Indian Affairs as well as in noted 


treatises on the Secretary’s leasing 


authority. See, e.g., Chambers and 


Price, Regulating Sovereignty : Sec- 
retarial Discretion and the Leasing 


of Indian Lands, 26 Stan. L. Bey, 


1061 pos eld 5 


4 Nor, of course, . “have we. found any rulings 
; distinguishing the two. 
5The treatise cited is primarily ‘devoted to 


why and how the Secretary of the Interior.may 


look to factors other than economic. return 
to Indians-in exercising his various leasing 
approval powers. While its: primary emphasis 
is on the role the Secretary should play in the 
long-term leasing of tribal business leases, the 
article recognizes that with respect to short- 
term leasing or. permitting of allotted lands, 

the Bureau's concern has been and possibly 
- should continue to be insuring that the allottee 


- receives. “fair annual rental” or “fair market | 


“value” for. his land. Pertinent - ad oe are 
quoted below : 


. “The approval ‘power. as 5 presently aeereised : 
requires. that the Secretary scrutinize only the 
financial fairness of the transaction—a ‘fair - 


market value’ approach. The Secretary’ s regu- 
lations. provide as the chief. prerequisite for 
approval that the lease shall be for ‘the. pres- 
ent fair annual rental’ ”» at 1076). 


‘‘A virture of the limited ‘fair market value’ | 


- approach is that it implies.some acknowledg- 
ment by the Secretary that it is inappropriate 


for him to promulgate land use policies for In- | 


dian country. By stating in advance that he 
will approve any lease that provides a fair an- 
nual rental for the real estate; the Secretary 
is. agreeing | to ratify any determination a 


- ‘tribal lessor or allottee makes” as to the social 


effects of a lease” (at 1083). 
“We favor a combination of approaches— 
the ‘free market’ 


tention of. financial. review for all leases of 
allotted tands. ? I Ibid. 


| Lk approach for short-term — 
leases of tribal lands and a more ‘preserva-. 
tive’ approach for long-term leases, with re- — 


I ies Bienes ieee that 


as something less than “fair market 


value” penalizes the Indian. land- 


owner. His. recommended decision 


states: - 


At the outset, I must state my disgust 
and dismay at the regulations herein 
which force on the Bureau of Indian Af- 
| fairs (hereinafter, BIA) the position of 


having to balance the interésts of the com- 
peting land owners and livestock. op 


| ‘evators. 


_ Jf the land owners are to receive only 

a “fair annual return,” rather than “fair | 
market value,” then the land owners are 
in fact being forced to subsidize the cattle- 


men. If the objective of the regulation is: 


to be met, it should be done by a method 
that does not force one group of individ- 
uals to subsidize another group, © ‘nor 
through a method that forces. the “bad 
guy” BIA employee into such an unten- 
able position. : 


(Recommended Decision at 2). 


In the absence of any persuasive 
authority that the term “fair annual 
return” as used in 25 CFR, Part 151 
is not the same as “fair market 


. value,” the Board does not under- 


stand why the Administrative Law 


J udge was constrained to treat these — 


terms differently, leading ineluc- 
tably to a degree of subsidization of 


ranchers by the landowners. In the 
-Board’s: view, of varying possible in- 


terpretations which can be given to 


regulations, an interpretation which 


places the rulemaker. in an “unten- 


able position” ought to be. avoided, | 
- not adopted. | 3 


Counsel for the Bureau. soeeue 
es in our opinion, that the. rec- 
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ommended decision misconstrues 25 
CFR Part 151 in such a way “as.to _ 
diminish the trust responsibility of 
the United States to the Indian 


_ landowners by the creation of a so- 
called trust responsibility to the 


cattle operator” (Govt: Brief, filed. 


Nov. 10, 1980, at 3). 

The poten provisions of 25 CFR 
151.3(b) are quoted and relied upon 
in the recommended decision. We 
concur with the Bureau that the 


language of sec. 151.3(b), which re- 
cites_as one of the objectives of 25 


CFR Part 151 the need to “promote 


use of the range resource by Indians — 


to enable them to earn a living, in 
whole or in part, through the graz- 
ing of their own livestock” must, by 


| necessity, refer to some other ete | 
_od.than the reduction of fees due. 


the Indian landowner for the use of 
his land. | 

‘The objective of sec. “451. 3(b) 
may be met in a number of ways 
under the regulations without de- 
priving landowners of fair annual 
_ return or fair market value for their 
land. See, for example, 25 CFR 151.5 
(establishment of range units for 


more effective utilization of the. 
range resources); 25 CFR 151.10 » 


(allocation of range units to Indian 
corporations, Indian associations, 
and adult tribal members) ; and 96 
CFR 151.11(a) (5) (Indian prefer- 
ence to adult tribal members, In- 


dian corporations, and Indian asso- 


ciations in meeting high bids under 

competitive: sales for grazing 

privileges). —_ 
The Secretary’s trust responsibil- 


ity to Indian landowners to insure’ 


protection of their economic interest 
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through the permitting of Indian 


lands for. grazing was specifically 


addressed in Coomes v. Adkinson, — 
414 F. Supp. 975, 992 (D.S.D. 1976). 


The court stated : 


The B. I A. officers are. not landowners 


“with free choice in dealing with this 


land, but rather are servants of the 
Indian people. The Secretary’s failure, | 
through B.I.A. subordinates, to recog- 
nize and give serious. consideration in 
their written decisions to the stated eco- — 
nomic interest of the Indian landowners 
constitutes a serious breach of the Sec- — 
retary’s. fiduciary duties. 


Establishing Fair M arket Value | 
- From its own review of the evi- 
dence adduced at the hearing of 


July 24, 1980, the Board is satisfied 
that the Bureau’s increase of the 


minimum grazing rental onthe 


Fort Berthold Reservation to $57 
per year per animal unit for the pe- 


riod Nov. 1, 1979, to Oct. 31, 1980, 


was renconable: 

_ A starting point ie evaluating 
tHe reasonableness of the $57 fee is 
the recommendation of Judge Bur- 


rowes that a reasonable rate, albeit 


below “fair market vere oe be 
$52 peryear. - 

The basis for ae B57 ate! sal by ? 
the Bureau predominantly rests on 
the independent market survey per- 
formed by Darre] Rasmusson. (See . 
Tr. at 38; Recommended Decision at 
3.) Although Mr. Quackenbush, the 


Fort Berthold range conservationist 


who endorsed the survey’s findings, 
testified to the consideration of other 
factors in addition to the report in 
proposing the foregoing rate, these 
other factors appear to have served 
merely as an informal check on the 
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| validity o of the data contained in the 
‘survey.® 

Although the evidentiary hearing 

- commenced with a presentation by 


the Government. as to how the Bu- 


reau set the disputed rental rate, the 
burden of proof in this appeal is on 


: appellant to show that. the Bureau’s. 


action was unreasonable. Cf. Hazel 


Hawk Visser v. Area Director, Port- 
land Area Office, 7 TIBIA 22 (1978). 


Appellant sought to invalidate 
the independent. study in three ma- 


_ jor ways: (1) ‘By contending that 


the survey improperly looked to fair 
market value instead of fair annual 
return; (2) by various challenges to 
the. “comparable tracts” considered 
in the report; and (3) by the opin- 
ion testimony of its own expert. wit- 
ness, Mr. Vern Englehorn. We have 


already disposed of the first argu- 


ment by holding that fair annual re- 
turn signifies the same thing as fair 


market value under the provisions — 
of 25 CFR Part 151. We turn to 


appellant’s other ae conten- 
tions.’ a 


6 For example, Mr. Onaeieatuak stated that 


he considered the following: The effects of in- 


flation on the grazing market; knowledge ac- 
quired from conversations with various farm- 


ers and ranchers; and personal knowledge de- 


tived from observation of his father’s cattle 
operation in Canada. Appellant’ managed to 


show deficiencies in each of the foregoing 


considerations, however. 


7A fourth line of attack on the increased — 


‘rental was attempted by appellant through 
the testimony of various members of the asso- 
clation. The Board has reviewed this testi- 


mony and concludes that it amounts to self-— 


serving proclamations that the increased 
rental was unjustified. For reasons set forth 
in this opinion and from consideration of the 
record as a whole, the Board does not agree 
that the increase was unjustified. 


[2] Rati sibaute ‘iat thei in-. 
dependent study should have ex-— 


cluded most, if not all, “comparable 


tracts” located off the reservation... 


Of the. 37 comparables examined, 
only 9 were located on the reserva- 


tion. The survey does reflect a lesser 


average value for on-reservation. 


tracts as compared with off-reserva- | 
tion tracts.® 


‘The Board does not agree ene off: 


reservation transactions have little oe 
7 bearing on the fair market value. of 


grazing privileges on the reserva- 


tion. It is obvious to us that a cattle 


operator who has.a choice of obtain- _ 
ing the use of grazing lands-on or — 
near the reservation will consider, — 
among other things, the respective 
cost of obtaining such rights. 
Higher off-reservation. fees could 
and apparently have led to higher 


-on-reservation fees. There is no evi- 


dence of record. to contradict this 


| BE emise. 


Ina dispute over a lease effected 
under the provisions of 25 CFR 
Part 131, this Board rejected a rec- 
ommended decision of an Adminis-— 
trative Law J udge who eliminated | 
comparables from a market ap- - 
praisal which were of generally | 
higher values. Byrd v. Comanis- 





sThe average for the nine on-reservation — 
comparables was found to be $4.50 per AUM 
and the median $4, 29. For the 28 off-reserva- 
tion transactions, the average was $6. 14 and 


the median $5.89, Combining the two areas, 
the average was $5.78 and the median $5.62. 


The average of the latter two figures is $5.70 
from which a 10-month “annual” rate of $57. 
was suggested. See Recommended Decision 


— ata. 
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sioner of Indian Affairs, 7 IBIA | 
142, 145 (1979), appeal pending 


sub nom. Byrd v. Andrus, C T9-229 


(ELD. Meee filed June 21, le : 


We stated: 


In comparing and reviewing the an- 
prisals we disagree with J udge Clarke’ s 


removal from consideration of compara- 


bles Nos. 50 and 54, two of the compara- 
bles used by Swanson in arriving at the 
fair rental value. It appears that the fore- 


going comparables were dismissed merely 
because they were of greater value than. 
the other comparables. We do not: agree 


that only tracts of identical or lesser 
value should be used as. comparables in 
an appraisal. co] : 


Consistent with ihe ae we do | 
not think off-reservation compara- 


bles should be excluded from an ap- 
praisal of grazing transactions in 


this case merely because they have 


a higher average value. 


Appellant: challenges the use of . 
~ off-reservation comparables in the | 
independent. survey because they — Leno. 
_ sought to discredit the independent 
opposed to grazing privileges ob- — ee : a 


are generally lease transactions as 


tained by permit. According to ap- 
_ pellant, reservation permit transac- 
‘tions are less costly than lease 
transactions because “permits can 


be revoked at any time, a grazing 
permit gives no interest in the land, 
lenders more readily provide funds 
to operators who have an interest in 
the grazing lands, [and] reserva- 
tion grazing lands are less well im- 


apEoveds there being less s fencing a and 


 8The Byrd adcsion’ is of additional. signif. 
ieance wherein it shows that the Bureau of 
Indian Affairs regards the. term “fair annual 
rental,” as found in 25 CFR Part 131, to be 
synonymous with “fair market value.” 
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| less sone and ‘Aste: and relate: : 


ness from markets” (Appellant’s 


Posthearing Brief at 6-7). 


The Department's rules define a | 
grazing permit as a “revocable priv- 


ilege granted in writing limited to 


entering on and utilizing forage by | 


domestic livestock on a specified a 
tract of land.” 25 CER 151. 1(k). . 


The revocability of the privilege i is 


strictly regulated, however. It may 


not be revoked until after due no- 
tice and only on the. following 
gTO ounds: Termination of the trust 


status of the land; violation of 
terms; allocation to Indian use; or — 
allocation for grazing exempt from 


permit pursuant to 25 CFR 151.8. 
The latter two revocations may be 
accomplished only after 180 days 
written notice. See 25 CER ol. 15 
(b) and (c).° 

Through its own expert ieee : 
Mr. Vern Englehorn, appellant has | 





10The Government argues that a grazing 


- permit under Part 151 is usually more certain 


in duration than a lease under Part 181: “In 
actuality because Indian preference is. imple- | 
mented in the allocation and bid preference — 


systems provided in obtaining grazing permits, 
which do not exist in obtaining farm and pas- 


ture leases, there is much longer considered. 
use of Indian lands. by the same permittees 
than the same lessees” (Govt.. Brief, filed 
Nov. 10, 1980, at 9). The administrative record 
igs insufficient to support a finding or conclu- |. 
sion on this allegation one way or the other. _ 
We. would observe, however, that while the 
stability. of grazing permits held by non- 
Indians on Indian land is affected by the pro- - 
vision of 25 CFR 151.15(c) which permits can- 
cellation or modification of permits for conver- 
sion to Indian use, Indian permittees, such as 
in the case at bar, are apparently on better 
than non-Indian .permittees. This 
would surely be true if the phase “allocation 
to Indian use’. 1s nor intended to mean 
“Indian landowner use.’ 
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; survey prepared es the Bureau by) 


7 distinguishing many of the “com- 
parable tracts” included in the sur- 
vey. In apparent acceptance of Mr. 


Englehorn’s testimony and narra-- 


_ tive report, the Administrative Law 


Judge held in the recommended de- © 
cision that 10 of the 87 tracts sur-._ 
veyed are not comparable.’ 11 Specific 


reasons were not given by Judge 
Burrowes for the elimination of 
any of these tracts. The recom- 
mended decision states in general, 
however, that comparable tracts 
possessed. of improvements, hay 
land, or performance promises from 
the jess? should not be considered 
unless the value of such factors is 
removed to arrive at straight oraz- 
ing value (Recommended Decision 
at.4). 

Neither J tidze Burrowes nor ap- 
pellant’s: expert witness attempted 
to factor out such: “extra” values in 
their assessment of the comparable 
tracts relied upon by the Bureau.” 


1 The tracts found unacceptable by the Ad- 
ministrative Law Judge are: 17, 21, 25, 28, 29, 
30, 32, 33, 34, and 87, all of which are. located 
off the reservation. 


Tn addition, appellant’s expert witness of- 


fered no opinion as to the reasonableness of. 
the fees set by the Bureau. In light of thig. 


fact, the Government has moved that his en- 
tire testimony be stricken (Govt. Brief, filed 


Nov. 10, 1980, at 14). The foregoing motion is’ 


without merit. It is clear that the. purpose of 


ness was to show that. the Bureau's fee in- 
crease was unreasonable and that it was based 


_. on invalid data. Had the Board accepted this 


opinion an appropriate order would ‘be to set 
aside the decision and remand the case to the 


Bureau for a new appraisal to establish fair. 
rental value. Cf. Junction Oil Co., Ine., 21 - 


IBLA 78 (1975). 


conservationist with the 


Tee the Ssipariis allegedly ; ; 


overvalued. because of improve- 


— mgents or other factors were com~- 
pletely removed. from considera- 


tion. Among © ‘other. things, this. 

approach overlooks the fact. that 

lands permitted for grazing on the 
reservation have also received im- 
provements and possible lessor- 
management assistance. For exam- — 
ple, Quintin Sulzle, an area range 
BIA’s 
Aberdeen Area Office, testified that 
the Bureau has invested $160,000 
in various range improvements on 


the Fort Berthold reservation (Tr: 


130). 
‘In collecting a which would: 


give an indication of the fair mar- 


ket. value of grazing privileges in 
the Fort Berthold area, the Bu- 


reau’s independent appraiser sought _ 
_ to provide a complete picture of the 


market, as the Government's brief 


summarizes: 


There is testimony about how certain 
highs and lows were eliminated from the 
report because in the appraiser's trained 
judgment, the information was unrelia- 
ble. (Tr. p. 8 L. 7. to 8). Data was tested 
and reconfirmed (Tr. p. 25 L. 1 to 31). 
Data that reflected some compulsion and 
was not “arms-length” was. tested. for 


family or relative involvement (Tr. p. 29 — 


. L..8 to 18). Other information was elimi- 
the testimony given by appellant’s expert wit- ae de. 8). er 


nated by. the expert because it didn’t 
make sense based on his financial judg- — 


ment (Tr. p. 8-9 L. 20-4). As much data | 
as possible was selected within the ap-— 


propriate geographic distribution to ob-. . 
tain a. “common basis. - os p. 9 L. 5, 
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by the. independent. appraiser was 


used by the Bureau to arrive at a 


fair market value for grazing priv- 
ileges on the reservation. The Bu- 
reau arrived at a figure which it 


considered reasonable. In our re-. 


view of that determination, the 


Board’s requirement is to. overturn 


the decision only if it is found to 


be unreasonable. It is possible that 
we could set a different rate from 
the evidence adduced as could any-. 


one else. However, as long as the 
Bureau’s action is supported in law 
and by substantial evidence, it 


would be an inappropriate intru- 


sion into the Bureau’s function for 


- this body to substitute its judgment 7 


for the agency’s.? 


Our holding in this case is that 
the rental increase ordered by the — 
Area Director was not. unreason- 
able, contrary to law, or unsup- | 
ported by substantial evidence. The. 
Area Director’s decision is there-. 


fore affirmed. . | 
This decision is final for the 
Department, "s 


We. Pure Horton. 
Ohie af Administrative J i 


IT CONCUR: 


FRaNKrin ARNESS _ 
Administratwe Judge. . 


%In.this regard, Departmental regulations 


preclude the Board of Indian Appeals from | 
exercising discretionary authority delegated by | 


the Secretary to the Commissioner of Indian 
Affairs, except as otherwise allowed by the 
Commissioner on a case-by-case basis. See 46 
FR 7334, 7387 (Jan. 23, 1981). 
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[3] The extensive data satis 7 


bidder is 
finds that it has no jurisdiction over bid - 


88 LD. 


(Govt. Brief, filed Nov. 10, 1980, at APPEAL OF DAKOTA TITLES & 


RECORDS, A JOINT VENTURE 


TBCA-1420-1-81 s* | 
Decided February 24, 1981 : 


ae of Indian eae 


Dismissed. 


‘Contracts: Contract Disputes Act. of 


1978: Jurisdiction—Contracts: Dis- 
putes and Remedies: Jurisdiction 

A protest of award by an tinsricGedatiil 
dismissed where the Board . 


protest under either the disputes clause 
or. the Contract Disputes Act of 1978. 


APPEARANCES: David C. Humph- 
rey, Attorney at Law, Yankton, — 


South Dakota, for Appellant; Roger 


W. Thomas, Department Counsel, 
Aberdeen, South Dakota, © - — 
Government. 


OPINION BY CHIEF 
ADMINISTRATIVE JUDGE . 
| McGRAW - 


INTERIOR BOARD OF” 
CONTRACT APPEALS 


The Government has moved to 


dismiss the instant appeal on the | 

round that the Board is without 
jurisdiction over the subject matter 
of the appeal. The appellant has 


filed an opposition to the granting — 
of the Government’s motion to dis- 


miss asserting that “the Defendant 
and Appellee has, by its own appli-- 


cation of the procedures: available, 


did select and apply those proce- 


dures in the Solicitation, Award, 


and Appeal process surrounding 


RFP Nos. A-00147 and A-00149 re- 
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_ “spectively” (“Resistance to Motion 
to Dismiss,” p. 2). In the complaint 
filed in these proceedings, the ap- 
_pellant undertakes to show that the 

contract covered by its protest was 

awarded contrary to the evaluation 


procedures set forth in the solicita-. 
tion request. It also alleges preju-— 


dice by reason of the contracting of- 
ficer having advised the appellant 
of its right to protest the award 
made by taking an appeal to this 


Board. Included among the prayers 


for relief in the complaint is “5) 


That the Contract be awarded to 


the Plaintiff” (Complaint, p. 8). 
Nowhere does the appellant ad- 
dress the question of what author- 


ity this Board has to resolve pro-_ 


tests of award. Jurisdiction over 
protests of award has always been 
considered to lie. with the Comp- 
troller General. On many occasions 
in the past this Board has held that 
the jurisdiction conferred by the 
disputes clause only extends to reso- 


lution of disputes between. the par- 


ties to the contract. under which the 


appeal | was taken or their lawful 


successors or assignees. See, for ex- 
ample, MacDonald Construction 
@o.,, TBCA-572-5-66 (Mar. 17, 


1967 ), 67-1 BCA par. 6,202; Déwide © 


Constructors, Ine, Subcontractor 
to Granite Construction C@o., 
IBCA-1134-12-76 (Mar. 29, 1977), 
84 LD. 119, 77-1 BCA par. 12,480; 
and Zurn Engineers, TIBCA-1176- 
12-77 (July 20, 1978), 85 LD. 279, 

78-2 BCA par. 13,385. 

While the jurisdiction of the 
Board has been greatly enlarged by 
reason of the enactment of the Con- 


tract Deca dee of 1978. ( PL. 


95-563, 92 Stat. 2383, 41 U.S.C. _ 


§ 601 ef seg. (Supp. I '1978)), the 
Act‘has been interpreted as not. ex- 
tending the jurisdiction of boards 
of contract appeals to protests of — 
award. Addressing this question in 


the recent case of James L. Jones, 
-PSBCA No. 778 (Feb. 28, 1980), 
80-1 BCA par. 14,292, the Postal 
Service Board of Contract Apres 


stated at 70,373 : ; 
The facts ‘clearly establish that ree 


-pellant’s appeal pertains to the formation 
of a contract and not an existing contract 
_ to which it is a party. 
Hawin T. Noyes, III, PSBCA 652, July 12, 
1979, and subsequent decisions has con- 


sistently held that the Board does not 
have jurisdiction over claims filed by dis- 


appointed bidders pam the award of 


contracts. 

The copellan hae alleged that it 
has been wronged by reason of the 
actions taken by the Government in 


_ awarding a contract to another bid- 


der. 


‘It has not shown that it has 
any standing to bring its protest of 


‘award to this Board for resolution. 


Absent jurisdiction over the subject 
matter, this Board is without au- 
thority to provide relief even if the 
appellant were to prove its case. 
For the reasons stated and in re- 


lianee upon the authorities cited, 


the. appeal is dismissed as beyond 
the ay of our jurisdiction. 


Wye F. McGraw | 
Mes Administrator Judge 


T concur: 


Russet C. Lyncw 
Administrative Judge: 


This Board in | 


- ; 1 Gantrectse 
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: APPEAL OF FRANKLIN INSTRU- 
MENT 00., INC. | 


‘TBCA-1270-6-79 : 
| aoe February 26, 1981 


Contract No.  14-08-0001-16295, 


+ ——e Survey | 


; Denied. 

Performance or De- 
fault: Excusable Delays : 
‘Where a prime contractor’s delayed 
performance of its contractual obliga- 
tions was caused by its sole source sub- 
contractor’ Ss failure to perform, the 
prime “eontractor assumed the risk of 
such nonperformance by its subcontrac- 


tor, ‘and the. prime contractor’s delayed 
performance was not an excusable cause 


of delay cognizable under the default 


| clause. 


2. Contracts: ‘pe aaaatine or De- 


fault: Waiver and Estoppel 


“Where the Government’s conduct con- 
stituted encouragement to a contractor 
to proceed with performance of the con- 
tract work after the delivery date had 
passed, and where such a contractor in- 
curred performance costs in reliance 
thereon, the Government has waived the 
delivery schedule. — 


oe Contracts: 
dies: 
erally 


Disputes and Reme- 
Termination for Default: Gen- 


Where the contractor delivered contract 
items which failed to substantially con- 
form with the contract specifications, 
and where = the contracting officer 
terminated the contractor’s right to pro- 


ceed with performance of the contract | 


work because of the contractor’s non- 
conforming delivery, the Government's 
termination for default was proper. 


_ APPEARANCES: James M. Marsh, 
Esq., La Brum & Doak, Philadelphia, 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


ee . 


Pennsylvania, for Appellant; Ross W. 
Dembling, Esgq., Department Coun- 


sel, Washington, D.C., : for the 

Government. | = 

Pe OPINI on BY . 
ADMINISTRATIVE JUDGE: 

ot DOANE | 


INTERIOR BOARD OF 
CONTRACT APPEALS 


Factual and Procedural. 
Background Statement 


This appeal 1s concerned. with 


whether the contracting officer 


properly terminated for default a 
firm fixed price indefinite quantity 
supply contract. 

Appellant, Franklin ‘Instrument 
Ca: Inc., entered into contract No. 
14-08-0001-16295 with the U.S. 
Department of the Interior, Geo- 
logical Survey, on July 14, 1978. 


The contract, executed on. Standard es 
Forms 30 and 32, was subject to the 
Government’s issuance of delivery 


orders from the date of the contract. 
award. It called for the delivery of 
minute and hour timers with — 
quartz crystal controlled movement _ 
within 120 days after the date of | 
the Government’s delivery order. . 
The Geological Survey uses the 


timers. to program its digital re- 


corders to collect hydrologic data 
for various governmental agencies. 

In the instant case, the contract- 
ing officer partially terminated 
appellant’s right to proceed for 


default for the stated reasons that _ 


appellant: (1) failed to make de- _ 


-livery within the period of per- 


formance of the contract and 
delivery order No. ER-66320; (2) 
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failed to ae spcaptable progress - 

did the Government still have the 

right to terminate appellant’s right _ 

to proceed with performance if — 


in the performance of the contract; 


and (3) failed to respond to fhe 
Government’s letter of Apr. 19, 


1979, within 10 days after receipt 


of such letter. However, the con-— 


tracting officer’s primary reason for 


terminating appellant’s right to 


proceed was based on appellant’s 
failure to deliver the contract items 


in accordance with the — 


specifications. 


Appellant alleged _ m its com- _ 
plaint that the Government had _ 
_ waived the original delivery sched- ° 
ule and that the delays. were. 


_ chargeable to the Government. Ap- 
pellant also alleged that the Gov- 


ernment’s improper termination of. 


its contract, together with the Gov- 
ernment’s refusal to accept com- 
; pleted items, had caused appellant 
to incur substantial damages. In its 


prayer for relief, appellant asked 
the Board to vacate the termination 
for default and to reinstate its con-— 
tract. At the prehearing conference, 


however, appellant asked the 
Board to convert the termination 
for default into a termination for 
the convenience of the lara: 


The I sswes 


ot Was appellant i m default of its : 


contract ? 

2. Did. appellant experience ally 
excusable cause for delay of its 
_ contractual performance beyond 

the original delivery date? 


3. Did the Government’s actions 
after the delivery date constitute — 


a Waiver of the delivery schedule? 
4: Even - if the: 
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waived the original delivery an - 


appellant failed to deliver contract 
items in accordance with the con-. 
tract specifications? = 

5. Did the Government’s | cece 


ance of all units delivered by appel- 
lant deny appellant both the right 
and opportunity to. correct any al- 


leged deficiencies? 


| Discussion. 


7 A EXOUSABLE DELAY. 


It is undisputed. in this appeal a 
that at the time the contracting offi- 
cer terminated. appellant’s right to” 
proceed for default, appellant had 


not yet delivered 582 timers as re- — 
quired by delivery order No. ER~ 


66320. Appellant argues, however, 
that the purported termination was — 


unlawful because its lack of deliver- : 


ies was caused by the failure of a 
Government designated sole source 
supplier to deliver essential compo-_ 
nents. The Government rebuts this’ 
areument and argues that appel- 


lant’s delayed Personen: was not : | 
| excusable. , | 


- The Armed Forces Board of Con- | 
tract Appeals (ASBCA) consid- 
ered the issue of whether a contrac- | 


tor’s failure to deliver was excusa-— 
ble if its sole source supplier failed 
to perform in the appeal of Aero- 


hits, Ine., ASBCA No. 12324 (Mar. 
11, 1968), 68~1 BCA par. 6917, mo- 


tion for reconsideration denied, - 
68-2 BCA par. 7088. In that case, at. 

~ page 31,996, the. Board. explained a 
Government : 


the contractual obligations: of a 
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Government contractor involved i in 


a sole 
follows: 


source procurement as 


“Appellant contracted with. the Govern: 
ment to furnish all of the designated kit 
parts, some of which were sole source, 
others unrestricted source. Appellant’s 
‘price included a charge. for procuring 
sole source items just as for procuring 


unrestricted source items. Appellant’s — 
obligation to the Government to supply. 


the sole source items was no different 


from its obligation to supply the remain- 


ing items. The limitation on the appel- 
 lant’s ability to select its suppliers be 


cause of the sole source designations was - 


an inherent condition of the contract. Ap- 
pellant agreed to this limitation when it 
entered into the contract; it was not im- 


posed by the Government after the con- - 


tract was made. The latter would present 
a wholly different problem. In making 
this type of contract appellant was well 


aware that a sole. source procurement — 


might cause greater difficulties than an 
unrestricted source procurement. Appel- 
lant clearly assumed the risk. that non- 
performance by a sole source supplier 
_ entails. There is no basis on which appel- 


lant can now be relieved of the contrac- 


tual obligation which it assumed. 


[1] In the instant appeal, it is 
clear that. appellant, Franklin In- 
strument Co., Inc., contracted with 
the Government ie furnish 1,035 
quartz crystals timers, all of which 
required a sole source Cannon 
connector. It. is also clear that the 
| limitation on appellant’s ability to 
select its suppliers because of this 


sole source designation was an “in- 
herent condition” of this contract; — 


that appellant agreed to such a 
limitation when it entered into this 
contract with the Government; and 


that appellant “assumed the ris ‘ea 
that nonper formance might entail. _ 
Therefore, as in Acrokits, there 1 is 
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no ‘basis on which ie can. 
-now be relieved of the contractual 


obligation which it. assumed. al 
Tab. 7, Art. 18, par. 4.2). 


B. WAIVER OF THE DE 


, LIVERY SCHEDULE. 


Appellant argues that the pur- 


“ported termination was unlawful 


because the Government had 
waived the delivery schedule. It is | 
well settled that where the Govern- | 
ment waives the delivery schedule, 
a, contractor’s delivery after such 


date is, in effect, timely. ‘The Gov- 


ernment argues, however, that 


appellant failed .to deliver the sup- 


plies in a timely fashion and that 
the Government did not. waive the 
delivery date. 

The ASBCA was confronted 
with the i issue of whether the Gov- 
ernment ‘had waived the delivery 
schedule in the appeal of General 


Products Corp., ASBCA No. 16658 


(Aug. 7, 1972), 72-2 BCA par. 


9629. In this appeal, at page 44, 981, 


the Board held, inter alia, that 


waiver of the delivery achedule by acts 


or conduct of the Government represent- 


atives ordinarily requires at least two 
basic elements, (1) conduct on the part 


of the Government which is reasonably 


believed by the delinquent contractor to 
constitute encouragement to proceed with 
performance of the contract after the 
delivery date has passed, and (2) incur- 


“ rence of performance costs by the de- 


linquent contractor in reliance thereon. 

[2] On these facts it is obvious 
that the Government “encouraged” 
appellant to proceed with perform- 


~ ance of this contract after the deliv-. 


ery date had passed, since after such 


“date the Government not only sent 
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| a Spalluat ‘approximately 200 Can- 
non connectors with which to man- 
ufacture the timers, but the con- 
tracting officer also indicated that 


he would accept appellant’s late de- 
liveries (Tr. 187, 188). It is also ob-- 
_ vious that appellant incurred per- 


formance costs in reliance on such 
encouragement (Appellant’s | Exhs. 


5, 6, and 7). Since appellant has 


proved the elements of waiver are 
present, it follows that the. Govern- 


ment has waived the delivery sched- 


ule. Therefore, the contracting offi- 
cer’s termination cannot be upheld 


on the basis that appellant failed to 
deliver within the period of per- 


formance of the contract and the 
delivery order since. the Govern- 


ment: had waived the delivery date. | 
C. GOVERNMENT ACCEPT- 


ANCE AND DENIAL OF THE 


CONTRACTOR'S RIGHT TO 


CORRECT THE. DEFECTS. 


Appellant. argues that the pur- 
ported termination was unlawful 
because the,Government had ac- 
cepted all units delivered by appel- 
lant and had denied it any oppor- 
tunity to correct any alleged defi- 
ciencies in those units or in the 582 
- remaining unshipped units. Appel- 


lant states that the Uniform Com- 


mercial Code (U.C.C.) has been ap- 


plied to Federal Government con- 
tract. ‘disputes for many years. We 


agree that the U.C.C. has-been ap- 
plied to such disputes. See, for ex- 
ample: Federal Pacific Electric Co., 
IBCA No. 334 (Oct. 23, 1964), 1964 
BCA 4494. As legal upper for its 
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rts appellant cites U: C C. 
§ 2-508 entitled “Cure by Seller of 


‘Improper Tender or Delivery; Re- 


placement” which reads as follows: 


(1) Where any tender : or delivery by. 
the seller is rejected. because non-con- 
forming and. the time for performance ) 


: has not yet expired, the seller may sea- 


sonably notify the puyer of his intention 
to cure and may then within the contract 


time make a conforming delivery. =... 


(2) Where the. buyer rejects a non- 


conforming tender which the seller had 


reasonable grounds to believe would be 


| acceptable with or without money allow- 


ance the seller may if. he seasonably no- 
tifies the buyer have a further reasonable 


_ time to substitute a conforming tender. 


[Italics supplied. ] 

A perusal of this section of the 
Code reveals that it applies only 
where the buyer has “rejected” the 
seller’s tender or delivery. However, 
under these facts, the Government 
did not “reject” the timers. Instead, 
the evidence in the record reveals — 
that the Government “accepted” 
such units in spite of their defects 
(Tr. 172). Furthermore, appellant 
must agree with the Board’s posi- 


tion since it has couched its argu- 


ment in terms of. the Government’s 
acceptance, rather than the Govern- 
ment’s rejection, of the 503 deliv- — 
ered units. Since this section clearly 
requires that the buyer first “reject” 
the seller’s tender or delivery, and 
since appellant failed to prove that 
the Government rejected the deliv- — 
ered units, it is clear that UC. C. 
pee does not apply. — 

- Appellant also argues that it was 
denied an opportunity ‘to: correct . 
the alleged: deficiencies in the 532 
remaining unshipped units, even 
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thotgh time for pettonaanes bad | 


not yet expired, apparently because 


of the Government’s waiver of the | 
delivery date. As was earlier stated 


in this opinion, the Government 
contends that appellant’s: right to 
proceed was terminated primarily 


‘because appellant failed to deliver : 
timers in, accordance with the con- 


tract specifications. The ASBCA 


was faced with a similar problem in | 


the appeal of PAdl Rich Fan Manu- 
facturing Co., Inc, ASBCA No. 


12770 (Jan. 29, 1971), 71-1 BCA, 


par. 8694. In this appeal, at page 


40,387, the ASBCA held, inter ee 


that: 


When the Government waives the Te 
date and then waits until the contractor 
delivers the supplies, the Lumen or 
DeVito.type of decision is not likely to be 
relevant. The problem is more akin ‘to 
that in Radiation Technology, Inc., v. 
US. [11 CCF par. 80,702], 177 Ct. Cl. 
227, 366 F.2d 1008 (1966): Because of 
the due date waiver the delivery is, in 


effect, timely, in the way it would have 


been if made at the end of the original 


delivery schedule. But the Government | 


may then make a summary termination 
for default if the | supplies _ ie 
nonconforming. a 

We think that, this was the Seis 
tion here. It is clear that the Gov- 
ernment “waived” the original 
delivery date. It is also clear that 


appellant delivered nonconforming 
supplies (‘Tr. 172). Thus, the Gov-_ 


ernment could have made a sum- 
mary termination for default since 
the supplies were nonconforming: © 

We also think that. the instant 
appeal is akin to Radiation Tech- 
nology, supra. There, the Court of 


Claims of the United States. was 
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confronted with the question of the: . 
prop riety of the Government’s . 


termination. of 2, contract. without 


granting the plaintiff. an oppor- 
tunity to repair the defective scaler- 
timer high voltage systems. In that — 
case, the contracting officer had 


terminated appellant’s right to 


proceed because of its failure “to 
deliver the systems in accordance 
with the specifications” under sub- 
paragraph (a)(i) of the default 
clause. The court concluded, at page 
932, that the Government had an 
absolute right to terminate for non- 
eel and stated 3 in relevant part 
that © ve 


rajader the view which. we espouse, the 
contractor is entitled to a reasonable pe- 
riod in which’ to cure a nonconformity 
provided that the supplies shipped. are in — 
substantial conformity with Rica: 
specifications, . | . . 

In order to meet this be aaienent it. . 
ig incumbent at the outset that the con-_ 
tractor demonstrate that he had reason- 
able grounds to believe that his delivery 
would conform to contract requirements. 
Shipment alone is not-an adequate badge 
of proof. Further, the right to cure as-_ 
sumes that the defects complained. of are. 
minor in nature and extent and are sus- 
ceptible to correction within a. reasonable 
time. Where extensive repair or readjust- 
ment: is necessary ‘in order to produce a 
fully operable product, | substantial. per- 


formance cannot be found and summary 


termination would be. warranted. Other 
relevant considerations bearing upon the 
question of compliance involve the usa- 
bility of the items, the nature of the prod- 


uct involved (whether it: involves com- 


plex precision instruments as opposed to 


a route production item), and. the ur- 
~ gency of the Government’s demand. The 
greater such urgency the greater the re- - 


quirement that performance approach 
the over all level of strict no 
[Italics supplied.] | 
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[3]. Under —— circumstances, 


- appellant failed to show that the — 
timers — “substantially conformed” 


with the contract — specification. 
First, the record is devoid of any 
“evidence that appellant had “rea- 
sonable grounds to believe” that its 


| delivery would conform to the con- 


- tract requirements. Nor is there any 
evidence that the defects com- 
plained of by. the Government are 
_ minor in nature and extent. (Gov- 
_ernment’s Answer, par. 15; AF Tab 
4(B), Tab 6(A); Tr. 114, 118, 121- 
- 28, 128- 80, 133, 149, 150, 153- 4, 

“159, 190- 91, 195, 209, 910). The evi- 
dence in the oo ‘clearly reveals 
that the timers were “ynusable” be- 
cause of the defects and unreliabil- 
ity (Tr. 123, 183, 159) ; that exten- 
sive readjustment by the Govern- 


ment. was necessary in order to pro- 


_ duce a fully operable timer (Tr. 
129, 158, 195, 210); and that the 
: Government: “urgently needed” the 
timers (Tr. 125). Thus, appellant 
_ was not entitled to a reasonable pe- 


_. riod of time in which to cure any 
~. nonconformities.- since the timers 


did not “substantially conform” 
with the performance requirements 
_ of the contract. Since appellant had 
no “right to cure” the nonconformi- 


% | es and since the timers did not 


| “substantially conform” with the 
contract requirements, the Govern- 
ment not only had the right to sum- 


= - marily terminate appellant’s con- 
_ tract, but it also follows that the 


Government had the right to termi- 
nate such a contract after issuance 
of its second show cause letter. 
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Based upon the foregoing igen: | 


sion of the evidence, we make the - 
following findings of fact and con- i 


clusions of law: 


1. Delivery order No. ER-66320, . 
issued on Sept. 25, 1978, required. : 
appellant _to deliver the timers 


within 120 days. after. the. date of 
the said order (AF Tab 7). 


2, Delivery was required to be 
made on or before Jan. 23, ee 
(AF Tab7). | 
8, Appellant. did not daliver: on 
said date, and the contracting officer 
issued a show cause letter (AF Tab 
4(C)). : 
4. The reasons set forth In ap- | 


pellant’s letter, dated Feb. 12, 1979, 


do not constitute an excusable. cause - 


of delay cognizable under the de-.— | 
fault 
(Aerokiis, Inc., supra). 


clause of the contract 


5. The Government: aed ‘the 
original delivery schedule since: 


(a) it-encouraged appellant to pro- 


ceed with performance after the. 
delivery date; (b) it indicated that 
it would socopt appellant’s late de-- 
liveries; and (c) appellant in- 
curred. performance costs in 


reliance on such encouragement 


(General Products Corp., ASBCA 
No. 16658 (Aug. 7, 1972), 72-2 — 
BCA par. 9629; Tr. 187, 188; ; 
Appellant’s Exh. 5, 6,7). : 
6. The contracting officer issued a 
second show letter on Apr. 19, 1979, 
and set forth several reasons for the 


timers’ failure to comply with the 
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DECISIONS OF THE 
contract requirements (AF Tab 
4(B)). 


%. The timers that appellant sub- 
sequently delivered did not sub- 


stantially conform to the contract. 


specification (Tr. 114, 118, 121-28, 
128-80, 183, 149, 150, 153-54, 159, 
190-91, 195, 209, 210; AF Tab 
4(B), Tab 6(A) 5 Government's 


: _ Answer, par. 15). 


8. The contracting officer * prop- 


~ erly terminated appellant’s right to 
proceed with performance for de- 


fault because appellant failed to 
deliver the timers in accordance 
with the contract specification 


(see citation in ane of fact 


No. 7). 


Decision 


We find thee where a prime. con- | 


tractor’s delayed | performance © is 
caused by its sole source subcontrac- 
tor’s failure to perform, the prime 


contractor’s delayed performance. 


is not excusable. Thus, the Board 
denies appellant’s claim for relief 
based upon excusable delay. 
We also find that the Govern- 
ment waived the original delivery 
date and that appellant’s deliveries 
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after that date were, in eiteas: 
timely. Thus, the Government im- 


properly terminated appellant’s 


right _ to proceed — based - eee 


untimely deliveries. © 


We also find that appellant was 
not entitled to a right to cure the 
timers’ nonconformities since ap- — 
pellant . delivered timers 


with the contract requirements. 


‘Thus, the Board finds that the con- 


tracting officer properly terminated 
appellant’s right to proceed with 
performance for default because 
appellant failed to deliver ‘the tim- _ 


ers In accordance with the contract | 
: specifications. 


Finally, since we agree with the 
Government that appellant failed 
to deliver contract items in accord- 
ance with. the contract specifica- 


"tions, the Board hereby denies the 


instant appeal, 


Dian Dokve ie 
Administratwe Judge 


I concur: 


G. Herserr Pack woop 


Admunustrative Judge 
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INDIAN COUNTRY STATUS OF 
MISSISSIPPI CHOCTAW SCHOOL 
_ LANDS * 
| M_36933 

oe January 19, 1981 
Indians: ‘Criminal Jurisdiction 


Six parcels of Bureau of Indian. Affairs 


School land adjoining land held in: trust 


for the Mississippi Band of Choctaw In- 
dians are Indian country within the 
meaning of 18 U.S.C. §1151(b) (1976). 


OPINION BY OFFICE : 
OF THE SOLICITOR | 
To: ASSISTANT Ssonmnany—Ivoran 


- AFFAIRS _ 
f From: SoLicrror 


Suszrect: Inpran Country Sra | 
OF MissIssIPP1 ee ScHOOL | 


Lanps | 


Pursuant to a caieet a coun- 


sel for the Mississippi Band of - 


7 Choctaw Indian, this office has re- 
viewed the question whether six par- 
cels of BIA school land which ad- 
join lands held in trust for the 


band ? are. ‘dependent Indian com-. 


munities and therefore Indian coun- 
try within the meaning of 18 U.S.C. 
§ 1151(b). For the reasons discussed 
below, we conclude that the school 
lands are dependent Indian com- 
munities, . 

The school lands were purchased 
under authority of several appro- 

priations acts, beginning with the 


*Not in chronological order. — 
1The six school land pareels are located 


in the Mississippi Choctaw communities of _ 
Pearl River, Bogue Chitto, Conehatta, Tucker, 


Red Water, and. pe StRB OMe: ee: | 


“Act of May 25, 1918, 40. Stat. 561, 7 
- 573, which appropriated funds, in 


terms similar or identical to those 
of the 1918 act, “for [the] educa- 
tion [of full-blood Choctaw Indians 
of Mississippi] by establishing and 
maintaining day schools including 
the purchase of land and construc- 
tion of necessary buildings.” Act of 
May 25, 1918, supra. These lands 
were not among the lands declared 
to be in trust for the Mississippi. 


Choctaw Indians by the Act of - 


June 21, 1939, 53 Stat. 851.2 The - 


legislative history. of the 1939 act — 
- indicates that the lands intended to — 
be declared in trust were those lands 
purchased under other provisions of 


the above-referenced appropriations 
acts. Those provisions authorized 


expenditures “for the purchase of. 


lands, including | improvements 
thereon, not exceeding eighty acres 
for any one family, for the use and _ 


occupancy of [full-blood Choctaw 
Indians of Mississippi], to be ex-. 


pended under conditions to be pre-— 


scribed by the Secretary of the In- | 


terior for its repayment to the 


- United States * * *.” (The Act of 


May 25, 1918, 40 Stat. 561, 573, is — 


2 The questions whethéf these Indian school 
lands may, notwithstanding the absence of a 
formal declaration of trust, be properly classi- 
fied as a part of the Choctaw Indian Reserva- 
tion under other principles of law, or whether 
the Mississippi Choctaws may have claim to a 
beneficial interest in or use rights to these 
school lands, is not addressed in this memo- 
randum,. and no opinion on those questions is 
expressed herein. See Acting Solicitor’s 
Memorandum, July 9, 1940 (whether or not 
lands purchased by the United States for 
Indian schools and hospitals constitute an 
“Indian Reservation’’), 1 Op Sot. on Indian 
Affairs 964 (B. S.D.1.. 1979). 
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eee The provisions of other oe 


propriations acts are similar.) See 
S. Rep. 108, 76th Cong., 1st Sess. 
(1939) ; ELR. Rep. 194, “6th Cong., 
Ist Sess. (1939). 

Moreover, the gahicol ‘anda were 
omitted from the 1944 proclama- 


"tion, 9 Fed. Reg. 14907, which de- 


scribed the lands held in trust 
under authority of the 1939 act and 


those taken in trust under the 


Indian Reorganization Act, 25 
U.S.C. § 461 ef seg., and which, 


further, proclaimed a an Indian res- 


ervation.? 


In Onited States. v. woe. 437 
US. 684 (1978), the Supreme 


Court held» that the Mississippi 


Choctaw trust lands. are Indian 
_ country because they are an Indian | 


reservation within the meaning of 
18 US.C. § 1151 (a).4 However, it is 


doubtful that the reservation hold- . 


ing in John may be said to encom- 
pass the school lands, because the 
‘Immediate bases for the- Court’s 
conclusion were the 1939 act and the 
1944 proclamation, (See 487 U.S. 
at 649), neither of which included 
the school lands. 

Other considerations relating to 
the history and present uses of the 
_ School lands, however, indicate that 


8The memorandum of the Solicitor trans- 
mitting. the proclamation to the Assistant 


Secretary, after noting that complete title 


to the school lands was in the United States, 
stated that they could not, under existing 
law, be brought within the scope of the 
proclamation. Solicitor’s Memorandum, Nov. 
29, 1944, 


“The Court, accordingly, found it unneces- | 
sary to reach the question whether they are a _ 


dependent Indian community under 18 U.S.C. 
§ 1151(b). 437 U.S. at 648, n. 17. : 
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the lands may ptemeely be consid: 
ered, dependent Indian communi- 


ties. Recent federal court decisions 
indicate that no one factor is de- 
terminative of whether a particu- 
lar area is a dependent Indian com- - 


‘munity but, rather, that various — 


factors must be taken and con- 


sidered together. United States -v. 


Martine, 442 F. 2d 1022 (10th Cir. 
1971) ; United States v. Mound, 477 | 
PF’. Supp. 156 (D.S.Dak. 1979). Fac-. 


tors considered relevant by the 


Tenth Circuit Court of Appeals in 
Martine were “the nature of the 
area in question, the relationship of 
the inhabitants of the area to 
Indian Tribes, and to the federal 
government, and the established 


practice of government agencies 


toward the area.” 442 F. 2d at 1028. 
The district court in Mound made 
similar factual inquiries. 

It is evident that the school lands 
have historically been integral 
parts of the Choctaw communities. — 
Prior to the institution of appropri- 
ations for the Mississippi Choctaws 
in 1918, the Choctaws had grouped 
themselves into. natural communi- 
ties, with respect to six of the seven 
presently existing communities.’ 
The seventh, Bogue Homa, was ap-" 
parently not a pre-existing com- 
munity but was formed through 
efforts of the BIA to gather. to- 


5 See Indian Office Handbook of Informa- 
tion: Mississippi Choctaw Reservation, 
September. 1935 (hereafter cited Handbook) at 
10, 24; Memorandum of the Commissioner of 
Indian ‘Affairs to the Secretary of the Interior | 
about the Pearl River Indian Community, - 
Apr. . 21, 1965 (hereafter cited Commis- 
sioner’s Memorandum) at ete 9, 15 and Exhibit 
A thereto at 2 5 
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, gether scattered tenant ene in 
Jones County, Mississippi.° — 


~The lands purchased for ciel 
purposes were chosen for their loca- — 


tions within the already existing 
communities, and the lands pur- 


. chased for resale to Choctaw Indi-. 


ans were also selected for their 
location within the communities 
and their proximity to the school 


sites." BIA documents, often refer 
to the communities as the. “day 

- school communities.”® These and 
other. sources indicate that the 


schools were expected to : serve 
and have served general com- 
munity purposes in addition to 


- their primary educational function. | 
The 1935 Handbook, citing. an 


earlier report, states, with reference 
to the schools, “ [T] he object | was| 


to establish a center of education | 


for the children and to make the 
- Day School a center for developing 


the small farms and providing 


limited education for the adults.” 
Handbook at 7. Quoting a-19385 ver- 
bal report of the Director of Edu- 


Es tare the Handbook states, at page 


, “We are building the entire 


| community needs, whether they be 
economic, social, health, sanitation, 


health conditions j in the hone’ food, 


nutrition, or care of babies.’ ae 


87d. The Bogue Homa school is now closed - 
and is not further considered in this mem-— 


-orandum. In 197 5, the Bogue Homa land was 
placed in trust. for the Mississippi Band of 
Choctaw Indians. See 41 Fed. Reg. 10114 
(1976). 
7 Commissioner’s Memorandum at 8, 15. 
8 Handbook at 10, 24, 40; COMBNNSIONEE 
Memorandum at 9. 


A Comprehensive Plan prepared 
for the Mississippi Band of Choc- 


‘taw Indians by a private firm in 
1974 attests to the continued central — 
role of the schools within the com- 
munities. For instance, at page 46, 


the Plan states, “The focal point of 
Community life in Bogue Chitto, as _ 


in all seven communities, is the 
| Bureau of Indian Affairs Schools | 


* * # The school has historically 
been the community meeting place, — 


due to the youth residing there and _ 


attending class, ‘and due to the last. 
[sic] of any other community focus 


as well.” At page 76, it states, “The 


Choctaws do have a strong sense of _ 
community, * * * and accordingly 7 


hold to the idea of “identity pres-— 


ervation’ in development strategies. 


The community school is‘tradition-. 


ally the force of community life, 


and, unless an alternative commu- 


nity center is provided, should be | 
miaintained as such.” a 

‘Information supplied by the Mis- | 
sissippi Choctaw Agency covering — 


the period of 1970-1979 shows that, - 


in 1979, Indian families resided on | 


ck a program around. the local | each of the six school parcels, rang- - 
ing from one family each at Tucker | 


and Standing Pine to fourteen fam- | 


ilies at Pearl River. There have been | 


_ Indian families residing on-most of _ 
the parcels throughout the 10-year 
period. There were also 152 dormi- 
tory residents at Pear River and 10 


dormitory residents at Bogue Chitto _ 
in 1979. Another dormitory at Cone- _ 


hatta was closed in 1974. It housed 


o7 students in its last year. 
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| Moreover, the Choctaw Court of 


- Indian Offenses has ‘since its estab-. 


lishment in 1968 regularly exercised 


_. jurisdiction over civil and criminal 


~ matters involving Mississippi Choc- 


taws arising from incidents taking 


place on the school lands. Likewise, 
BIA law enforcement officers patrol 
these areas and make arrests as war- 
ranted. (Most arrests occur at the 
Pearl River school site. Only rarely 
are arrests made at the other school 
sites.) | 

Since the late 1960's, the Missis- 


sippi Choctaws through their tribal a 


government have operated a large 


‘number of community educational 


programs from facilities located on 
the school lands and have in several 
- instances constructed tribal facili- 


2 ties on these lands with BIA con- 


currence.? Perhaps most significant 


in terms of illustrating tribal use. 


of these school lands and facilities, 


| has been the Band’s joint operation ; 
with BIA of grades K-8 in all six | 


. of the BIA day schools pursuant to 
a HEW Followthrough contract 
begun in 1969. That program served 


410 students during the 1979- 1980 


school year.?° 


A further example of Choctaw - 


community use of the school lands 
is the annual Choctaw Indian Fair. 
For each of the past 31 years, the 
Band has conducted its fair on the 
Pearl River School site. This fair is 


an annual celebration of the Choc- _ 
taw culture which has yearly since 


®°#H.g., the tribal arts and crafts building 
and an administration building for the tribal 
Headstart program, both at Pearl River. 


0 Information supplied by counsel for the 


Band. 
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1950 brought thousands of tourists 7 


to the Choctaw Reservation." | 

Two arguments might be raised 
against a conclusion that the school | 
lands are dependent Indian commu- 
nities. The first is that the lands 
were purchased for ‘institutional 
purposes and not for the use and 


occupancy of the Choctaws. The sec- 


ond is that the number of permanent 
residents on the school lands, in 


‘some instances at least, may be in- 
sufficient to constitute © ou puae 
ties.” 


With respect to ‘the. first argu- 
ment, we note that, while the lands 


were purchased for school purposes, 
they were purchased for the educa-. 
tion, specifically, of the Mississippi 


Choctaws and hence for their spe- 
cific benefit. “Moreover, while per- — 
haps’ originally | intended to serve | 


only an educational function of the 


BIA, i.e. the delivery of educa-— 
tional services to the Mississippi — 


Choctaws, they have in fact for 


many years been “used” by the — 
Choctaws for general community 
and educational purposes, with the 


Band in recent years taking on an 
- increasing degree of policy and 

operational control over the use of 
_these lands and facilities; consistent 


with the present federal policy of 
tribal self-determination and In- 


dian control of education. See, ¢.g., 


25 U.S.C. § 450a; 25 U.S.C. § 2010. 

The situation of the Choctaw 
school lands is thus clearly distin- 
guishable from that of a BIA school 
unattached to any Indian reserva- — 
tion and used for education of In-| 


174. 
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dian Gace in general, rather | 
than children of.a particular tribe. 


That was the situation addressed in 
an Acting Solicitor’s memorandum 
of July 9, 1940, which held that the 

_ Phoenix Indian School was. not 

Indian country.?? — | 
With respect to the small number 
of permanent residents on some of 
the parcels, we note that no court 
has yet directly addressed the scope 
of the term “community” as an ele- 
ment of “dependent Indian commu- 

nity” or determined whether a 


dependent Indian community must 
itself be a self-contained community © 


or simply. a. part of a larger com- 


munity. A relationship between the 


community and an Indian tribe has, 
however, been considered an ele- 
ment of an area’s Indian country 


status. Martine at 1023, Mound at 
_ 159. In our view, where there are, 


as here, some permanent Indian 


residents and where tribal members 


regularly. use the lands for general 


community purposes, the relation of | 
the school lands to the larger Indian 


community is sufficiently integral 
and vital to render them dependent 
Indian communities. 


In our view, when all the. nites | 


* concerning the school lands are con- 
_ sidered together, it becomes evident 


_ that they inny properly z —— 


12 Acting Solicitor’s Memorandum, July 9, 


1940, supra, n. 2. One state court has held, 
however, 
_ boarding school,.on land not used or occupied 


- . by any Indian tribe, is a dependent Indian 
community. O.M.G. vy. Oklahoma, 594 P.2d . 


798 (Okla. Cr. 1979), cert. denied, aan US. 
992 (1979). . 


that just such -an off-reservation 


ered dependant dian communitics. 


Of particular importance are the 


following elements: 


(1) The existence of the Choctaw 
communities, at approximately 
their present locations, prior to in- 
stitution of federal services and 


purchase of the pau lands 3 in paner - 
midst. | 


(2) The fact that the lands, al- . 
though purchased for educational 


_ purposes and held in fee, were in- 


tended for the specific benefit of the 


Choctaw communities, 


(8) The present: location of the . 
land parcels immediately wae 


to Choctaw trust lands. 


(4) The historical role. of ie 
schools as focal points of Choctaw _ 
community life and their regular 


use by the Mississippi Choctaw 


tribal government for operation 


of tribal educational and other : 
‘programs. . 


(5) The residence of iain fami- - 


> lies on a relatively permanent basis | 
: on the lands. = 


(6) The established practice of 


the BIA, the. Band, and the. Choc- 
| ‘taw Court of Indian Offenses to re- 

gard the school lands as part of the 
, Choctaw communities and as within 


BIA jurisdiction for law enforce-_ 


; ment purposes. 


_ Taking the Stith: of ities factors, 2 


‘we conclude that the school lands — 
are dependent Indian communities | 
and Ghen ek Indian country. - 


Cavs 0. Marrs 7 
Solicitor: 
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DECISIONS 


INDIAN TRIBAL STATUS UNDER 
THE BALD. EAGLE PROTECTION 
ACT * 


M-36934_ 


Bald Eagle Protection Act—Indian 
Tribes: Federal Recognition 


Only those groups which have received 
Federal acknowledgement of their Indian 
tribal status constitute Indian Tribes, for 


purposes of sec, 2. of the Bald Hagle Pro- 
tection Act. | 
OPINION BY OFFICE = = = 
: _ which are included in the annual list 

of Indian tribes published in the 


SOLICITOR 


To: “ASSISTANT Sucrerary, Fisu & 
WILDLIFE AND Parks © 
ASSISTANT SECHNEARY, INDIAN 
AFFAIRS 
Att Regionar 
SoLicITors | 

From: Deruty Souicrror 


SUBJECT: Inprian TripaL Stratus 
UNDER THE Bat Eaciz Protec- 


Trion Act 


| “My: opinion has been requested on 
7 the criteria to be applied in deter- 
mining whether a group constitutes 


an Indian tribe whose members are. 
eligible to possess bald eagle feath- 
ers for religious purposes under sec. _ 

9 of the Bald Eagle Protection Act, 


16 U.S.C. § 668a. In particular, Mr. 
William M. Tayac has sought a per- 
- mit to acquire eagle feathers under 


the Act on grounds that he is a mem- 
ber of the Piscataway Indian Tribe, - 
Maryland, and that he requires these © 


feathers to participate in tribal re- 
- ligious ceremonies. 


*Not in chronological order. 


OF THE DE PARTMENT 


‘ees 26,1981 


AND FIeLp 


There is no- 


OF THE INTERIOR [88 LD. 
group known as the “Piscataway 
Indian Tribe” which has been -ac- 
knowledged as maintaining a gov- 
ernment-to-government _relation- 
ship with the United States, A list 
of acknowledged Indian . tribes 
maintaining government-to-govern- 
ment relations 


7285 (1979) and 45 FR 27828 


(1980). 


For the reasons which follow, T 
conclude: that only those groups — 


Federal Register (or in supplements 


thereto) constitute Indian tribes for 


purposes of qualifying for the ex- 
emption in sec. 2 of the Bald Eagle 
Protection Act, 16 U.S.C. § 668a. 
The Bald Eagle Protection Act, 
16 U.S.C. -§§ 668-668d, iaolndes 
broad prohibitions against the tak- 
ing, possession, sale, or other uses of 


the bald or golden eagle or any parts 

thereof. Sec. 2 of the Act, however, 
creates a number of limited excep- 

tions to the prohibitions of the Act; 


it reads in pertinent part as follows: 


Whenever, after investigation, the Secre-. 


tary of the Interior shall determine that 


it is compatible with the preservation 
of the bald eagle or the golden eagle to 
permit the taking, possession, and trans- | 


portation of specimens thereof eee for. . 


the religious purposes of Indian tribes — 


* * * [the Secretary] may authorize the 


taking of ‘such eagles pursuant to regu-— 


lations which he is hereby ea _ 
to prescribe, [Italics added.] 


The regulations governing the ap- 
plication procedures and issuance © 
criteria for permits for religious © 


with the United — 
States is published annually in the 
Federal. Register. See e.g., 44 FR 
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February 26, 1981 


| purposes are ‘coditied as 50 CFR 


— § 29.99. Sec. 22.29(a) (5) of the reg- 


ulations requires that an applica- 
tion for feathers be accompanied by 
“s, certification from the Bureau of 
‘Indian Affairs that the applicant 1 is 


an Indian.” | 
The issue to be determined is 


| whether the Piscataways exist as an 
“Indian tribe” within the scope of 


_ the Bald Eagle Act and whether 


members ‘of this alleged tribe -are 
entitled to eagle feathers. 
An “Indian tribe” constitutes far 


more than a group or voluntary as- © 


sociation of individuals who share 
a common Indian ancestry. In order 
to constitute a tribe as opposed to 
an ethnic association, a group must 


have continuously exercised a de-- 


gree. of political control: over its 
members. Thus, in the leading case 
of Montoya v. United States, 180 
U.S. 261, 266 (1901), the Supreme 


- Court defined “ ae tribe” = 


follows: 


By. a “tribe” we ‘andenatand a body of - 
. Indians of the same or a similar race, _ 


united in a community under one leader- 
ship or government and inhabiting a par- 
ticular though sometimes ill-defined ter- 
-Titory * * *. [Italics added.] 

Many cases have followed Mon- 
_ toya in recognizing that a group of 
individuals of common Indian de- 


- scent must continuously exercise at. 


least some attributes of sovereignty 
in order to constitute a tribe, ¢.g., 


 - United States v. Sandoval, 231 US. 


(28, 46 (1918); Mashpee Tribe vw. 
New Seabury Corp., 592 F.2d 575 
_ (st Cir. 1979), cert. denied | 444 | 


U.S. 866 (1979) ; United States v. 


Washington, 476 F, Supp. 1101.(W. 


D. Wa., 1979). The necessity of the 


continuous exercise of sovereignty 
to tribal status has also been recog- 
_ nized by previous opinions of the 


Solicitor of this Department; e.g. 
Opinions of the Solicitor of the De- 


partment of the Interior Relating éo 


Indian Affairs 724 (opinion of Feb. 


8, 1937), 774 (opinion of. July 29, 
| 1937 ), and by the leading commen-- 
‘tator on federal Indian law, Felix. 


Cohen. Handbook of Federal Indian 
Law 268-272 (1942). | - 

Whether a, particular group: con- 
stitutes an Indian tribe has gen- - 


erally been held to be a matter for 
the determination of Congress.or of 

the Executive branch. United States 
w. Holliday, 70 U.S. (8 Wall) 407, 


419 (1865) ; United States v. Sando- 
val, 231 U.S. 28, 46 (1913). In some 
cases and ander certain limited cir-. 
cumstances determination of the 


tribal status of a group has been | 
made judicially. Mashpee Tribe v. 


New Seabury Corp., supra, United | 


States v. Washington, supra. De- 


lineation of the circumstances in 
which this determination has been | 
made judicially is beyond the scope — 


of this opinion. As the authorities 


cited above show, however, ac- 


. knowledgment by Congress, the Ex- 
ecutive branch or in some instances | 


by the courts that a particular 
group exists as an Indian tribe rests" 
upon a determination that the group 


constitutes a political rather than 


simply a, racial neuulty See generally : 


840 
Morton v. Wincor. 47 US. 536, 


551-555. (1974). 
Neither Congress, the Executive 


- branch, nor the judiciary has ever 


_ acknowledged that the Piscataways 


exist as an Indian tribe. This lack 
of acknowledgment means that the 
Piscataways are not now considered 
_to be and are not now treated as 


existing as an Indian tribe by the 
federal government. 


~The Fish and Wildlife Service’s 


; own. regulations implementing the 
Indian tribal exemption of sec. 2 of 


the Bald Eagle Protection Act re- 


quire that applicants for eagle 
feathers secure a certification from 
the BIA of their status as Indians. 


50 CFR § 22.22(a) (5). Clearly, the 


BIA is in no position factually or 
legally to certify the Indian status 
of a member of a group with which 
the BIA does not deal as an Indian 
tribe. | 

By regulations set forth. in 25 
CFR Part 54, this Department has 
established a procedure under which 
_ groups claiming to be Indian tribes 


can secure a determination of their 


tribal status. The Department pro- 


mulgated these regulations so that 


the claims of the many groups seek- 
ing tribal status could be deter- 
mined in an orderly and rational 


manner by a body with expertise in 
the 


making such determinations: 
Federal Acknowledgment Project 
(FAP). Pursuant to the regula- 


tions, groups seeking tribal status 
are required as an initial matter to — 


file a documented petition with the 
FAP which shows that the group 


ae ae OF THE » DEPARTMENT OF THE INTERIOR 


[88 LD, 


eis the specified criteria entitling 


it to tribal status. 25 CFR § 54.7. — 
The Piscataways have not. yet sub- 
mitted a documented petition to the 
FAP, and they cannot secure a de- 
termination of their claim to tribal 
status without complying with the 


procedures set forth in 25 CF R Put ‘ 


54, | 7 
The | carefully — seed ac- 
knowledgment: process of 25 CFR 


Part 54 cannot be circumvented by | 
an attempt to secure feathers “for 


the religious purposes of Indian 
tribes” under sec. 2 of the Bald 
Eagle Protection Act, 16 U.S.C. 
§ 6682. A group is eligible for the 
benefits and services available to 
Indian tribes only after it has se- 


- cured federal acknowledgment as : 


an Indian tribe under 95 CFR Part 


_ 54. These benefits and services in- _ 
clude eligibility for eagle feather — 


permits. It is my opinion that only 
those groups which have been fed- 
erally acknowledged as Indian 
tribes are entitled to eagle feathers 
under the Bald Eagle Act.. 

This opinion was prepared by the 


Division of Indian Affairs of the 


Office of the Solicitor, Acting As- 
sociate Solicitor, Hans Walker, Jr., 
Scott. Keep, Fran Ayer, and Anita 
Vogt of the Division participated 
in the :preparation of this opinion. 
The principal author was Robin . A. 
Friedman. 


Freperick N., FEreuson | | 
| Deputy Soliettor 
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WwW. KEITH HOWARD — 
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Decided u arch 2, 1981 


‘Appeal from eer of New Mexico | 


State Office, Bureau of Land Manage- 


ment, rejecting oil and gas lease offers 


NM-38076 and NM-38081, 


W. KEITH HOWARD 
March 2, 1981. 


: sa / 


Ww. Keith Howatd or tet 7 


a aie ee of the New Mexico State 


Office, Bureau of Land Manage- . 
ment (BLM), dated Feb. 1 and 


Feb. 7, 1980, rejecting his oil and 


gas lease offers NM-38076 and NM- 


| 88081. 


- The record. shoes hint ihe simul- 
taneously filed drawing entry cards- 


_ (DEC’s) of .W. Keith Howard 


Affirmed. 


“1, Oil and Gas ee li 
_ Attorneys-in-Fact or Agents—Oil and 
Gas Leases: Applications: Drawings 
438 CER 3102.6-1 sets forth the statements 


and evidence required when an attorney-_ 


in-fact or agent signs a simultaneous oil 
| and gas lease drawing entry card on be- 
half of the applicant. Where an offer is 
‘signed and completed by a father acting 
as agent for his son, and where the father 
advises the son as to the selection of the 


_ parcel, the applicant cannot be considered 
“qualified” and the offer to lease drawn. 


with first priority accepted, unless the 
statements required by 48 CFR 3102.6-1 


have been filed with the drawing enery 


~ @ard. 


2, Notice: Generally Regulations: 
Generally—Statutes | 


All persons dealing with the GoNeaaiaie | 
are presumed to have knowledge of rele- 
vant statutes. and duly promulgated 


; ee 


APPEARAN CES: W. Keith Howard, 
pro se. 


OPINION BY 
ADMINISTRATIVE JUDGE 
LEWIS 


| INTERIOR BOARD 
OF LANDS APPEALS 


Applications: 


were drawn first by the New Mexico 


State Office, BLM, in a drawing 


held Aug. 7, 1979, to determine the 


_ priority for awarding oil and gas 


leases covering parcel. Nos. NM- 


1065 and NM-1074. The DEC’s 


were signed manually with the sig- 
natures — reading “We ae 
Howard.” _ : § 
On Aug. -30, 1979, BLM iemaad 
its decisions requiring appellant to 
submit additional evidence by 
answering questions - surrounding | 
the circumstances of his offers. By — 
answering the questions, appellant - 


informed BLM that his father, 


Charles H. Howard, had filled out 
the blanks on appellant's DEC’s; 
that appellant’s father had signed 


the cards for appellant and had been 


given authority to sign on appel- 


 lant’s behalf as his agent; that his 
- father had signed the cards acting 
as his agent, in appellant’s absence, 
7 with his consent and instruction ; 
_ that no one furnished him with: in- 
- formation or assisted him in filling 
out the. cards; that. there was no 
agreement between him and his: 

_ father. | | 
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: BLM issued its decisions on Feb. 

1 and Feb. 7, 1980, which read in 
pertinent part: | 


By decision dated August 30, 1979, we 
requested additional information from 
Warren K. Howard. The information was 


DECISIONS OF THE 


received September 17, 1979, and Warren 


K.- Howard states that he did not per- 
sonally sign the entry card. He states 


Charles H: Howard signed it on his be- 


_ half. Since Charles H. Howard signed 


on behalf of Warren K. Howard, compli- 
ance with 48 CFR 3102.6-1 is manda- — 


tory. Our records do not show that 
Charles H. Howard filed evidence of his 
authority to sign on behalf ‘of Warren 


‘K. Howard as required by 43 CFR 3102. 


6-1 (a) (1). Furthermore, the statements 


required by 48 CFR 3102.6-1 (a) (2) did ~ 
not accompany the oe eee attached 


Cireular 2357, 


In his statement SF. reasons appel- 
lant contends that his father was 


given “full legal authority” to sign. 


appellant’s name on the DEC’s, He 
contends that no fraud or breach of 
the regulations was intended and 
that the technical breach arose from 
the fact that he was unable to mem- 


orize 24 pages of Circular 2357. Ap- 
pellant adds that only a law school | 
graduate would be able to interpret _ 


43 CFR 3102.6-1 and enter the 
simultaneous oil and gas: lease 
drawings. | 

By order of Nov. 28, 1980, the 
Board requested additional near: 
mation. In his response appellant 
stated that he did not personally 
select the parcels listed on the 
DEC’s and that he was advised by 
his father. | 

[1] The DEC’s which Sepa 
filed in the Aug. 7, 1979, drawing 
contain instructions which, inter 
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alia,. provide that “compliance 
must also be made with the pro- 


visions of 43 CFR .3102.” This regu- 


lation defines the qualifications of 
lessees, and 43 CFR 3102.6-1 more. 
specifically sets forth the state- 
ments and evidence required when — 
an attorney-in-fact or agent signs 
an offer on behalf of the applicant. 


‘That regulation, 43 CFR 3102.6-1, 


provides in part that: 


(2) If the offer is sighed by an waptoe: 
ney-in-fact or agent, it shall be accom-— 
panied by separate statements over the 
signatures of the attorney-in-fact or agent 
and the offeror stating whether or not 


there is any agreement or understanding 
_between them or with any other person, 


either oral or written, by. which the at- 
torney in fact or agent or such other per- 


- gon has received or isto receive any 


interest in the lease when issued, includ- 
ing royalty interest or interest in any 
operating agreement under the lease, giv- 
ing full details of the agreement or under- 
standing if it is a verbal one. 


‘Tf an offer is signed by an agent or 
attorney-in-fact, it is well settled 


that the applicant cannot be con- | 
sidered “qualified,” and the offer to 

lease drawn with first priority can- 
not be accepted, unless the state- 
ments required by 43 CFR 3102.6-1 - 
have been filed with the drawing en- 


try card. Rebecca J. Waters, 28 


IBLA 881 (1977) ; Southern Union 
Production Co. 22 TBLA 379 
(1975) ; Husky Oil Co.,. A-30440_ 
(Oct. 27,1965). 

The issue before us is whether the 
offeror’s father acted as an “agent” 
within the meaning of the regula- 
tion by completing and signing the 


DEC’s for his son, or whether the 


a 06060C——~<—s—ss:*~—<—~s:S*CS, KT HOWARD 


March | * (198L 


father was functioning merely, as 
the son’s amanuensis.. 
We find that he was s acting as his 


 son’s agent within the meaning of © 


43 CFR 3102.6-1 (a) (2). In answer- 


ing the Board’s questions, appellant. 


revealed that he did not personally 


_ select the parcels in question and 
- that his father advised him. From 


these facts it is evident that the 
father exercised discretion in this 


_ matter. Where a person exercises’ 


discretion in selecting the land and 
- filing the offer on behalf of: the 


offeror, that person is acting as.the 
_ offeror’s agent, and the separate 
_ statements required by 438 CFR 


 8102.6-1(a) (2) must be filed, fail- 
ing which the offer must be rejected. 
See Lorenz K. Ayers, 50 IBLA 240 
(1980) ; D. E. Pack (On Reconsid- 


eration), 38 IBLA 23, 85 ILD. 408. 


| (1978), aff'd t in part, revid % in part. 
sub nom. Stewart Capital Corp. v. 
Andrus, Civ. No. C~79-123K (D. 
_ Wyo. Apr. 24, 1980) and Runnells 
y. Andrus, Civ. No. C 77-0268 


— (D.C.D. Utah, Feb. 19, 1980); . 
Ray H. Thames, 31 IBLA 167 
(1977), afd sub nom. McDonald v. 


Andrus, Civ. No. S 77-0333(c) 
(D.S.D. Miss. Jan. 29, 1980) ; Rod- 
ert C. Leary, 27 TIBLA 296 (1976). 


Only in the event that the role of | 
_ the father was limited to that of a | 


1The Board’s decision was affirmed by the 
District Courts in Mississippi, Utah, and 
Wyoming as to its interpretation of what the 
regulation required, and reversed by the 


District: Courts in Wyoming and Utah only 


as to its retroactive application of the inter- 


_ , pretation. 


‘-mere 


scrivener, OF amanuensis, 
would the necessity for the com- . 
pliance with the regulation be 


avoided.? See frebecca J. wager? 
supra. | 


It is: “ibe cuennats that + appellant - 
was confused | by the regulations. — 


‘Such confusion, however, cannot ex- — 
-cuse appellant’s failure to file the 
required documents. 


All persons _ 
dealing with the Government are 


presumed to have knowledge of rele- 


vant statutes and duly. promulgated 
regulations. 44 U.S.C. §§ 1507, 1510 


_ (1976); Federal Crop Insurance 


Corp, v. Merrill, 332 U.S. 380. 
(1947) ; Dale E. Henkins, 52 IBLA — 
9 (1981) ; John J. Chege, 50 
IBLA 50 (1980). 

_ Therefore, pursuant to ihe au- 
thority delegated to the Board of 
Land Appeals by the Secretary of — 


the Interior, 43 CFR 4. 1, the deci- | 
- sion appealed from is affirmed. 


Awnn Pornpexter Lewis 
scsi ci Judge — 


Wer CONCUR: 


‘BERNARD V. Digepens 


| Ohief Administrative Judge 


James L. Burst 


Administrative Judge 


-2 Under revised regulation 43 CFR $112.2— 
1(b), published on May 23, 1980, 45 FR 35156 
and 35164, effective June 16, 1980, applica- 


tions signed by anyone other than the appli- 
cant must be rendered in such a manner so 
as to reveal the name of the applicant, the . 


name of the signatory, and epee Peeper tive 


- relationship. 
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| ‘PEABODY COAL C0. Inc. 


7 8 IBSMA 32. 
Decided Mt arch 8, 1981 


een by the Office of Surface Mining 


Reclamation and Enforcement (OSM) 


from the Sept. 30, 1980, summary de- 
cision of Administrative Law Judge 
Frederick A. Miller, in Docket Nos. IN 
0-37-R and IN 0-88-R, vacating 


Notices of Violation No. 80-3-11- -16 
and No. 80-3-11- 17 on the ground 


that OSM failed to answer Peabody 


Coal Company’s application for review 


of these notices within the time pre- 


scribed in 43 CFR 4.1165. 
Reversed and remanded. | 


1. Surface Mining Control and Recla- 
mation Act of 1977: Administrative 
Procedure: 
ing Control and Reclamation Act of 
1977: Hearings: Procedure | 


An Administrative Law J udge. has dis- 
cretion to determine appropriate action to 


correct the late filing of an answer in a 


proceeding to review a notice’ of viola- 


tion; however, vacation of the notice of 
‘violation is not appropriate action when — 
the applicant has shown no - prejudice: 


resulting from a late answer. be, oo" 


APPEARANCES: Myra P. Spicker, 


Esq., Office of the Field Solicitor, 


Indianapolis, Indiana, Marcus P. Me- 


Graw, Esq., Assistant Solicitor for 


Enforcement, and Susan A. Shands, 


_ Esq,, Division of Surface Mining, Office 


of the Solicitor, Washington, D.C., for 


the Office of Surface Mining Reclama- 
tion and Enforcement. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Generally—Surface ~Min- 


[88 ED. _ 


OPINION BY THE BOARD 
OF SURFACE MINING AND’ 
REOLAMATION APPEALS 


This appeal was brought: by the 


- Office of Surface Mining Reclama- 


tion and Enforcement (OSM) from — 


the Sept. 30,1980, summary decision — 
of the Hearings Division which va- 
cated Notices of Violation No. 80-3- — 


11-16. and No. 80-3-11-17. The | 


‘Administrative Law Judge deter- 


mined that the language of 48 CFR 
4.1165 (a), providing that “LW, here 
an application for review is filed by 
a permittee, OSM * * * shall file 
an answer within 20 days of service 


of a copy of such application,” is 


mandatory, and held that the no- 
tices of violation issued to Peabody 
Coal Co. (Peabody) must be va- 
cated because OSM failed to answer 


' Peabody’s applications for review 


of the notices within the time speci- 


fied in that regulation. We reverse 
_ the summary decision and remand 


this case for further proceedings. 


Factual and Procedural ; 
_ Background — 


On July 3, 1980, Peabody filed — 


applications for review of Notices _ 


of Violation No. 80-3-11-16 and 


No. 80-3-11-17 pursuant to 43 CFR | 
4.1160-4.1164.1 OSM was served 
1The notices of violation were (ance 


pursuant to sec. 521 of the Surface Mining . 
Control and Reclamation Act of 1977, 91 Stat. 


445, 504, 30 U.S.C. § 1271 (Supp. II 1978) © 


and the Department’s regulations at 30 CFR 
Part 722. Peabody was charged with violating 
30 CPR 710.11(a) (2) (i) which provides: “A 
person conducting coal mining operations. 
shall have a permit if required by the State © 
in which he is mining and shall comply with 
State laws and regulations that are not in- 
consistent with the Act and this. chapter.” 
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with these ee on J uly 7%, 
1980, and answered them on Aug: 4, 
1980, a week after the time pre- 
seribeas in 43 CFR 4.1165 (a). 
Peabody moved for summary va- 
cation of the notices of violation on 
Sept. 22, 1980, arguing that the lan- 


guage of 43, CFR 4.1165 1s manda- 


tory and imposes a jurisdictional 
constraint. The. 


reply. | 
| Discussion — 


‘The Board recently rej iected beat: 


ing the language of 43 CFR 4.1165 
as mandatory. William Francis 
fice, 3 IBSMA 17, 88 LD. 269 
_ (1981) 5 see also Lake Coal Co., Ine., 

3 IBSMA 9, 88 I.D. 266 (1981). In 


Rice it was acknowledged thai 


 OSM’s answer may be important to 
focusing the issues and, thus, a tardy 


answer may disadvantage the appli- 


~ cant or inconvenience the Adminis- 


trative Law Judge. 3 IBSMA at 22, 


88 LD. at 272. In accordance with 


that decision, however, action in re- 
sponse to such a circumstance “must. 
address the prejudice shown and | 
may not, except in extreme circum- 
stances, include vacating a notice ~ 


of violation or cessation order. See 


Badger Coal Co., 2 TIBSMA 147, 87 


LD, 319 (1980). »3 TBSMA at 22, 
88 1.D. at 272. 


[1] Peabody showed no sprejudios 
resulting from OSM’s 1-week delay 
In answering the. applications for — 
review. Indeed, Peabody allowed 45 
days to lapse prior to filing its mo- | 


Administrative 
Law Judge granted. Peabody’ S mo- 
tion. OSM timely appealed and sub- 
mitted a brief. Peabody did not | | 


by. regulations. 


tions to vacate the HOHees of Hole: 


tion.? Thus, in accordance with the 


decisions above, we hold that it was 
improper to vacate the notices of 


violation under the cireumstances of 
this case. 


For the : Hetoting reasons the 
summary decisions below. are re- 
versed and the case is remanded for 
further proceedings. | 


Wi A. Tawi 
| Ohie of Administrative Judge | 


- Newrow Tene mone 
ener anee Judge 
ALLEN DUNCAN 


53 IBLA 101 oh 
- Decided M arch i 1981 | 
Appeal ih decision of the Wyoming - 


State Office, Bureau of Land Manage- 
ment, rejecting simultaneous oil and © 


gas lease offer W-70179. 


| - Appeal dismissed, Bo Bese 

1 “Attorneys—Practice Before the | 
Department: Persons Qualified to 
Practice = ae 


Qualifications to practice batons the De- 
partment of the Interior are prescribed 
Where an appeal is 
brought by a ‘corporation that does not — 
appear to fall. within any of the cate- 


gories of persons authorized to practice, 
3 ae appeal is subject to dismissal. 


-2Tt- would not be inappropriate. to ques- 
Hon: the timeliness of . -Peabody’s: motions, — 
even had they » ‘included allegations of | prej- 
udice caused by. OSM’s delay... See 43 CFR 


4,1112(e), which provides that “[fJailure to . 
_ make a timely motion * * *. may. be construed . 
as a waiver of objection.’ Bt see ra 
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APPEARANCES: Richard A, Wil- 
liams, of Commonwealth Management 
| Corp. Dallas, Texas, for apella, 


OPINI ON BY 


ADMINISTRATIVE J UDGE 


LEWIS — 


INTERIOR BOARD OF 
LAND APPEALS 


Allen Duncan has appealed from 
a. decision of the Wyoming State 
Office, Bureau of Land Manage- 
ment (BLM), dated May 8, 1980, 
rejecting his noncompetitive oil 


and. gas lease offer W-70179. The | 


offer was rejected because appellant 


failed to include his zip code in his" 


address on the drawing entry card 
(DEC). 
[1] The appeal is brought by 


Commonwealth Management Corp., — 


of Dallas, Texas, on behalf of the 
appellant, who authorized the cor- 
poration to represent him:in this 


ulations governing practice before 


the ne codified under 43, 


CFR Part 1. 
It cannot be disputed that the ap- 


: pearance of the corporation before 


us In a representative capacity con- 
. stitutes “practice” as that term is 
defined in 43 CFR 1.2. It is not 
alleged that the corporation is a 
professional | 
torneys licensed to practice before 


any of the states or any possession . 
or territory of the United States. 
43 CFR 1.8(b) (1) and (2). Nor do. 


any of the special provisions of 43 


CFR 1.3(b) (3) apply.. Moreover, | 
438 CFR 4.3 and 43 CFR 1812.1-1 - 
representatives of 


require that — 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


association of at-. 


88 LD. 


: parties in proceedings before ap- 


peals boards of the Office of Hear- © 
ings and Appeals must be qualified 
under 48 CFR Part 1. These regu- 
lations were promulgated pursuant 
to statute, 43°U.S.C. § 1464 (1976), 
and have the force and effect of law. 
Rodway v. US. Department of 
Agriculture, 514 F. 2d 809 (D.C. 


Cir. 1975); G.S.A. v. Benson, 415 


F. 2d 878 (9th Cir. 1969) ; W hatt- 
off v. United States, 355 F. 2d 473 
(8th Cir. 1966); A. WV. Deringer, 


Ine. v. United States, 447 H. Pape 
451 (Cust. Ct. 1978). 


The fact that appellant author-— 
ized the corporation to represent — 
him in this appeal does not alter the 
situation. This Board has repeat- 


edly held that an appeal filed for an 


appellant by an attorney-in-fact 


who is not qualified to practice be- — 
fore the Department under 43 CFR 


1.3 is subject to summary dismissal. — 


aaa ate tas aate - Haruyuki Yamane, 19 TBLA 320 
matter. This is violative of the reg- — 


(1975) ; Thomas P. Lang, 14 IBLA 
20 (19738); Henry Z. Sr a 18 
IBLA 356 (1973). - | | 
The authority of the Sa to 
promulgate these regulations was 


judicially recognized as early as 70 


years ago. In Phillips v. Ballinger, 
37 App. D.C. (1911), the Court held 
that the right to appear before the — 
Department of the Interior is not 
an inherent right, but a privilege 
granted by law, and subject to such 


limitations and conditions as are 


necessary for the protection both of 


the Department and the public. 


In Haruyuki Yamane, supra, this - 


Board dismissed appeals filed by 
one who was not authorized to prac- 


BARBARA a; NIERNBERGER 
| _ | March 4 1981. 


tice on . behalf of Sefer oil and gas 
lease applicants. In affirming the 
Board’s decision, sub nom. Burglin 
_y. Secretary of the Intertor, Civ. 


No. A 75-133 (D. Alaska, Jan. 4, 


1977), the Court said: 


(N jor is the regulation arbitrary or ca-. 
-. pricious or otherwise in. contravention of 

‘plaintiffs’ Constitutional rights. Parties. 
in interest are expressly permitted to 


practice before the Department on their 
own behalf, or to have any qualified per- 
- gon so designated under the regulation 


appear for them. Plaintiffs have failed to | 


show that their Constitutional rights of 
due process were in any way violated. 
The Secretary’s motion for summary 
judgment is granted. - | 


The District Court’s decision was” 
subsequently affirmed by the Court — 


of Appeals in Burgin v. Secretary 
of the Interior, No. 77-1655 (9th 
Cir. Aug. 18, 1978), saying, inter 
alia, “The eepellante attack on the 
Department of the Interior’s regu- 


lations prescribing standards for. 
_ those who practice before its ad- — 


ministrative bodies are: [sée] simi- 


larly without merit. See Federal 
— Communications Commission — v. 


Schreiber, 381 U.S. 279, 290-91 
(1965). - ee 

For a more extensive eer of 
the regulations and cases relating 
to practice before the Department, 
see cases collected in United States 


v. John Gayanich, 36 IBLA a 


(1978). 


Tn an almost identical: case to che 


one at bar, W. Duane Kennedy, 24. 


_ IBLA 152 (1976), a corporate leas- 
ing service attempted to appeal the 


. rejection of one of its client’s of- 


fers. The Board held that the cor- 
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poration. was ner quatiaed to prac- | 
tice before us and had no standing : 


to appeal in its own right in light 


of the offeror’s declaration that he 
was the sole party in interest. In the 
present circumstances. Common- 


‘wealth Management Corporation — 
has also failed to make a necessary 


showing that it is qualified to prac- 
tice before the Department. 
Accordingly, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the ae 
peal. is dismissed. 


ANNE een oe 
| Administrative Judge 


WE conctr: 


Brrwarp V. Parrerre — ono 
Chief Administrative Judge 


-Epwarp W: Sage | 


Administrative Judge 


BARBARA J. NIERNBERGER, 
‘THOMAS H. CONNELLY 


| 58 IBLA 112 


_ Decided March h 1981 


Appeal from decision of Colorado State 


Office, Bureau of Land Management, 


_rejecting oil and gas lease offer C- 
27901 and denying approval of assign- 
ment of interest in this lease, 


Set aside and remanded. | 


L, Oil and Gas Leases: Assignments or 
Transfers—Oil and Gas Leases: First-— 


. Qualified Applicant—Oil and. Gas 
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Leases: ‘Noncompetitive Leases—Oil 
and Gas Leases: Unit and i Cooperative 
Agreements | 

A noncompetitive oil and gas lease may 
only be issued to the first qualified ap- 
plicant therefor. An extension of time 
may be granted to supply necessary evi- 
dence of joinder in a unit agreement prior 
to.lease issuance and a lease offer will 
not. be rejected.in favor of a junior of- 
feror where an extension is timely re- 
quested and the requested evidence. is 
provided in good faith and without un- 
reasonable delay thereafter. 


| APPEARAN CES: Maurice T. Reidy, 
_ Esq., Denver, Colorado, for appellants. 


ms OPINION BY | 
ADMINISTRA TIVE JUD GE 
LEWIS 


INTERIOR BOARD OF — 
LAND APPEALS. 


Barbara J. -Niernberger 


decision of the Colorado State Of- 
fice, Bureau of Land Management 
(BLM), dated Jan. 16, 1980, reject- 
ing Niernberger’s offer to. lease 
 C-27901, because she: failed to fur- 


nish a joiner or attempted joinder | 


within the time required. BLM also 
rejected Niernberger’s assignment 


of hér interest in the lease to . 


Connelly. 

Barbara Niernberger’s siaultaine: 
ously filed drawing entry card 
(DEC) received first priority for 
parcel CO-196 in a drawing held on 
Mar. 22, 1979. On Mar.. 27, 1979, 
Niernberger executed an assignment 
of her interest) in the lease to 
Connelly, which assignment was 


filed with BLM on Apr. 10, 1979. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


In) | assignee | Connelly’ s 


a 
Thomas H. Connelly appeal from a _ 


[88 LD. 


_ request 
for approval of assignment dated 
Apr. 10, 1979, he signed and 
thus agreed to be bound by the fol- 
lowing statement: “ASSIGNEE 
AGREES to be bound by the terms | 
and provisions of the lease described 


here, provided the assignment is ap- 


proved by the Authorized Officer of © 
the Bureau of Land Management.” 

BLM issued.a decision on Apr. 23, 
1979, stating that the land within 
the offer is within the Fireplace 
Rock Unit Area. BLM stated that 


under 43 CFR 3100.6-1 the offeror is 


required to file evidence with the 


BLM office that an agreement has 


been entered into with the unit op- 


erator, Anadarko Production Co. 


(Anadarko), for the development 


and operation of the lands within 


the unit area pursuant to the terms 
and provisions of the approved unit 
agreement, or file a statement giving 
satisfactory reasons for failure to 
enter into such agreement. BLM al- 


lowed Niernberger 30.days from re- 


ceipt of the decision in which to file _ 


the required information. 


On Apr. 27, 1979, Connelly sent a. 
letter to Anadarko requesting Ana- 
darko “to send me the necessary pa- 
pers in order that I may put this 
lease in the Fireplace Rock Unit.” 
This letter was filed with BLM on 


Apr. 80, 1979. On May 21, 1979, 


Connelly filed with BLM evidence 
of attempted joinder to the unit. On 
this date he also requested a 60-day 
extension for approval of the .join- 
der. On July 10, 1979, BLM re- 
quested further information from 


3 Niernberger which she submitted on 


a, BARBARA J. 


NIERNBERGER 
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July 24, 1979. On Aug. 22, 1979, 


Niernberger filed evidence of at- 


tempted joinder. The final joinder 
instruments, which required the ap- 
proval of the working interest own- 


ers, were accepted by Geological 


_ Survey on Dee. 11, 1979. 
_ BEM issued its decision dated 
Jan. 16, 1980, rejecting the tease 
| offer. There it sinied a in part: 


On May 21, 1979, evidence of attempted 
joinder to. the unit was furnished by 
: Thomas H. Connelly. However, no evi- 
dence of joinder or attempted joinder by 
the offeror was received until August 22, 
1979. Thomas H. Connally [sic] has no 
interest in the land, as an assignment 
cannot be approved before a lease issues. 
_. The April 23, 1979 decision is consid- 
ered final. and the offer of Barbara J. 
_ Niernberger is rejected. The time allowed 
for appeal of that decision has expired. 
Regulation 43 CFR 1821.2-2 provides 
that when a document is required tobe 
filed within a specified period of time, the 
filing of the document after the expira- 
tion of that period cannot be accepted if 
the right of a third party has intervened. 
The drawing entry card receiving next 
priority for parcel CO-196 must now be 
considered for lease issuance. 

_ Since Barbara J. Niernberger will re- 
ceive no interest in the land, the assign- 
ment: to Thomas H. Connelly is of no 
effect and approval of the assignment is 
hereby denied. Advance rental will. be 


- authorized for refund to Thomas H. 


7 Connelly, 


In their statement of reasons, ap- 
: pellants contend that the Govern- 
- ment recognized that the assignment 
had been filed because it sent a copy 
of the Apr. 23, 1980, decision to the 


assignee; that Connelly met all the 


requirements listed in the decision 
of April 30 within the 30-day pe- 
riod; ‘that. no action was taken on 


344-570 0 - 81 - 2 


Connelly’ S resiest for an n extension o 
of time; that appellants’ efforts, — 


under the direction of the unit oper-. 


ator and its agent, constituted an 
“attempted joinder” in accordance: 
with the decision of Apr. 23, 1980; 
that the unit operator, having | been - 
informed that..Connelly was as- 


signee, did not request a joinder_ . 


from Niernberger; that. no action — 
was. taken by BLM until after all. 

parties required to execute the ] join- — 
der had been approved by Geologi-_ ‘ 
cal Survey; that the Government | 
should not be allowed to rely upon 
its own unclear decision of Apr. 28, 


1979, to effect a final rejection as of 


Jan. 16, 1980, without even acting _ 
on the request for extension and_ 
with all requirements having been 


: satisfied prior to the decision of 
, Jan, 16, 1980. “i 


[1] Depscenental regulation 43 
CFR 3106.3-4 provides that a trans- 
fer of an offer may be approved as _ 
incident to the assignment of. the 
lease. The regulation states: 

§ 310634 Transfer of offer. 


A transfer of the whole interest. in all 
or any part of the offer may be approved 


as an incident to the transfer, by assign- 


ment or otherwise, of the whole interest 
in all or any part of the lease. A transfer 
of an undivided fractional interest in the 
whole offer may be approved as an in- - 
cident to the transfer of an’ undivided © 
fractional interest in the whole lease, An 
application for approval of a transfer of: 
an offer must include a statement ‘that 
the transferee agrees to be bound by the 
offer to the extent that it is transferred 
and must be signed by. the transferee. . 
In other instances transfers of an offer — 
will not be approved prior to the issuance 
of a lease for the lands or deposits 
covered by the said transfers. | 


850 


The case file shows the transferee 


: did sign the application for ap- 


proval of the transfer, as required 


by the regulation and he did agree 
to be bound by the terms and pro- - 


. visions of the lease. Although the 
form utilized by the offeror and the 
assignee for submission of their 
assignment to BLM for approval is 
entitled “ASSIGNMENT AF- 


FECTING RECORD TITLE TO 


OIL AND GAS LEASE” and ap- 
pears to be appropriate for assign- 
~ ments of leases already issued, there 
is no apparent reason why the same 


form should not suffice for approval 


of assignment of a lease offer. The 
express agreement of the assignee 


- to be bound by the terms of the lease — 


necessarily constitutes an adoption 
by the assignee of the terms of the 
_ assignor’s lease offer. BLM offers no 
explanation why, despite the word: 
ing of the regulation which con- 
templates approval of assignments 
of offers prior to lease issuance, 
such approval was not granted in 
this case. In any event, BLM recog- 
nized Connelly’s interest as an 
assignee and referred to him as such 
when it sent him a copy of its de- 
cision of Apr. 23, 1979. He then 


complied with the requirements of. 
that decision in a timely fashion. 


_ It appears from the record that the 
offeror believed that the actions of 


_ the assignee in providing BLM with | 
evidence of his joinder in the unit — 


agreement constituted compliance 
with the decision of Apr. 28, 1979 


(copies of which had. ‘been sent to 


both the offeror and the assignee), 


7 ae evidence of Joinder. The | 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[88 LD. 


record fails to disclose any effort by 


BLM to-notify the offeror that this 


was not the case until the decision 
of Jan. 16, 1980, peeing the lease | 


‘ofter. 


The decision. ile is In error to 


_ the extent it rejected the lease offer 


on the ground that the offeror’s evi- 
dence of joinder was filed after the 
deadline. A noncompetitive oil and 
gas lease may be issued only to the 


first qualified applicant. 30 U.S.C. 


§ 226(c) (1976) ; Cotton Petroleum 
Corp., 388 IBLA 271 (1978). How- 
ever, there is no suggestion here 
that appellant Niernberger’s lease 

offer was defective so as to require — 
disqualification of the offer. Good 
faith delay in compliance with the 
regulation and decision regarding 
evidence of joinder or attempted 
joinder in the unit may be dis- 
tinguished from noncompliance 
with the regulations regarding 
such matters as. proper form of 
lease offers, evidence of qualifica- 
tions, and timely payment of rental 


and filing fees. A violation of the _ 
_ latter has the effect of disqualifying | 


the offer from receiving priority, 
and the intervening rights of the of- 
feror receiving next priority pre- 


clude allowing time for cure of the 
defect. Cf. Donald E. Jordan, 35 
IBLA 290 (1978) (failure to file 


rental within 15-day deadline es- 
tablished by regulation) ; Cotton — 
Petroleum Corp., supra (lease offer 
not accompanied by evidence of au- 


thority of agent to sign). 


Accordingly, in light of the good 
faith effort of appellants Niernber- 


ger and Connelly to provide the re- __ 


{a a on BARBARA. J. NIERNBERGER 
im oo | Mare 4 1981 | 


quested evidence of adee which 


has now been supplied, the request 


for extension of the deadline made 
by Connelly, and the apparent ac- 
- quiescence of BLM in extending the 
deadline for providing the evidence, 
_it was improper to hold that the in- 


tervening rights of a third party. 
_ preclude acceptance of the evidence 
and require rejection of -the lease 
offer. The extension of time re-. 
quested by Connelly, whom BLM 
knew to be the assignee of offeror’s 
interest and whom BLM treated as’ 
the -offeror’s representative in this 


matter, was sufficient to preclude ré- 


jection of the offeror’s evidence on : 
the ground it was not filed within. 


the 30-day deadline. 
_ Therefore, :pursuant to the au- 
thority delegated to’ the Board of 


Land Appeals by the Secretary. of 


the Interior, 43 CFR 4.1, the deci- 


sion appealed from is set aside and. 
_ the case is remanded for action con- | 


sistent. with the - decision aici 


ANNE eee Tape 
_ Administrative Judge 


I concur: 


Bunwanp v. PARRETTE. | "o 
| Chie} Admansatratine Judge. : 


ADMINISTRATIVE JUDGE. STUEB- | 


ING CONCURRING :. 


While j in full po peer with the | 


_ majority opinion, I think. it impor- 


tant to express my analysis of 43 
CFR 3106.34, which is a significant 


element contributing tomy view of 


the case. 


As noted in the majority opinion, | 


the regulation stated : 


§ 3106.3-4 Transfer of offer. 


A transfer of the whole interest in all — 


or any part of the offer may be approved 


as an incident to the transfer, by assign- 
ment or otherwise, of the whole interest 


in all or any part of the lease. A transfer — 


of an undivided fractional interest in the | 
whole offer. may be approved as an in- 
cident to the transfer of an undivided 


_ fractional interest in the whole lease. An 


application for approval of a transfer of | 


an offer must include a statement that — 
the transferee agrees to be bound by the 


offer to the extent that it is transferred — 


‘and must be signed by the transferee. In _ 
other instances transfers of an offer will . 
not be approved prior to the issuance of a 


lease for the lands. or. deposits . covered 
by the said transfers, - 


Note that the. regule ation | states, 


A transfer of the whole interest in | 


all * * * of the offer may be ap- 


| proved as an incident to the trans-. 
fer, by assignment * * * of the — 


whole interest in all * * * of the | 


[potential] lease.” (Italics added.) 
_ Since this contemplates approval of 


the transfer of the offer, no. lease 
could then exist. So the only ra-_ 
tional way to read this sentence of © 


. the regulation is to imply the modi- _ 
fier “potential” before the word 


“lease.” The regulation also states, 


_ “An application for approval of a 


transfer of an offer must include a 


statement that the transferee agrees 


to be bound: by the offer * * *.” 


(Italics added.) The meaning of 
this is obscure. An offer is not bind- 


ing. It. should read “the lease,” re- _ 
ferring, as the first sentence of the 


regulation must, to the lease that 


will issue in response to the offer. 
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BLM had the executed assign- 


ment, signed by the assignee, and 
stating in the text of this BLM 
printed form. that he agreed to be 
bound by the dease. To conform this 
statement on the BLM assignment 
form with the regulation, the as- 
signees would have had to cross out 
the word “lease” and write in the 
word “offer.” That would have made 
no sense, because an offer is not 
binding on anyone, pending its ac- 
ceptance, which in BLM practice is 


signified only by the execution of the - 


lease on behalf of the United States. 
Mobil Oi Corp., 35 IBLA 3875, 85 


ID. 225 (1978); Raymond N. 


Toeckel, 29 IBLA 170 (1977). 
The last sentence of the regula- 


tion 1s also. ambiguous. What “other | 
instances” are there where the trans- 
. fer of the offer will not be approved | 
prior to. the issuance of the lease, | 
and what are the “Gnstances” where - 


it will be? 

~ Tconclude that BLM. shouldac. 
cept oil and gas lease offer C-27901 
of ‘Niernberger and grant approval 


of assignment of her interest in the - 


lease to Connelly for the following 
_ reasons: There was substantial com- 
~ pliance with the requirement of the 


decision by the assignee, who acted. 


in good faith; the action of the 
assignee was subsequently ratified 


by the offeror; the apparent purpose. 


and spirit of the regulation was 
_ satisfied by the assignee’s signed 


agreement to be bound by the terms | 


of the lease; and, finally, the am- 
_ biguity of the regulation must be 


resolved in the appellant’s favor i in - 


_ accordance with the rule in Bill Ne 


DEPARTMENT OF THE INTERIOR 


Rights: Generally 


Maddow, 34 TBLA 978 (1978); 


Mary I. Arata, 4 TBLA 201, 78 I.D. 
397 (1971); A. M. Shaffer, 78 LD. 
293 (1966). 


‘Epwarp W. Srursine 
eae Judge 
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Decided March 9, 1981. 


Agnes from Decision: of the Alaska 
State Office, Bureau of Land ea | 
‘ment AA-6680-A. | 


“Reversed in part and remanded. 


1. Alaska Native Claims Settlement 


Act: Alaska Native Claims Appeal 


Board: Appeals: Jurisdiction 
Where ‘a> ‘decision by ‘the BLM involves _ 


the effect of the Alaska Na tive Claims 


Settlement Act upon an interest, or pend- 
ing application for an. interest derived’ 
under the public land laws, including the. 
general mining law and mineral. leasing 


acts, any appeal from such decision shall 
‘be directed to the Alaska Native Claims 
_ Appeal Board. Where the decision by the 


BLM involves the validity of an interest, 
or pending application for an interest, 


asserted under the: public land laws, in- 
cluding the general mining law and min- 


eral leasing acts, any appeal from’ such 
decision shall be directed to the Interior 
Board of Land Appeals. 

2, Alaska Native Claims Settlement 
Act: Conveyances:: Valid Existing 


A right-of-way under 48..U.8.C. | § 959: 
(1976), issued before conveyance under 


ANCSA of the underlying land, would be °. 


a valid existing ‘right protected. under 


_ §14(g) of the Act. 


[88 LD. 


ag) si“‘i‘é‘é lw NELBRO PACKING CO. 
re a e March 9, 1981 


7 3. Alaska Native Claims Settlement 
Act: Administrative pre aue 
Applications | 


4 Where conveyance of land to. a Native 
corporation under ANCSA would effec-. 


- tively deny a pending application for. a 


right- of-way. across such land, the appli- | 


; cant ‘is entitled to a decision expressly 
granting or denying the right-of-way and 


a stating the reasons therefor. 


at APPEARANCES: E. Michele Moquin, 


| Esq. Tones, Grey and Bayley, and 
ar Edward G. Burton, Esq., Burr, Pease, 
~ and: Kurtz, Inc., for appellant; David 
 @. Crosby, Esq.,. Wickwire, Lewis, 


Goldmark and. Schorr, and Robert S. - 


Spitzfaden, Esq., Smith and Gruening, 
for Appellee Paug- -Vik, 
Bruce Schultheis, Esq... Office of the 
| Regional Solicitor, for the Bureau of 
_ Land Management; Thomas Gingras, 
| Esq., for Bristol Bay Native Corp. 


OPINION BY ALASKA 
NATIVE OLAIMS APPEAL 
BOARD | 


| o A Summary O f Appeal 


The Appellant, Nelbro Packing 
-_Co., seeks a right-of-way for a water 
pipeline over land approved for 
conveyance to Paug-Vik, Inc., Ltd., 


a Native corporation organized pur-— 
suant to ANCSA for the Village of © 


Naknek. The pipeline carries water 
from a lake to a cannery. | 
Nelbro Packing Co, applied to 
the Bureau of Land Management 
for a right-of-way 17 years ago, in 
1963, and has used the water pipe- 
line continuously in its cannery 


_. Operation pending action on the 
right-of-way application. No final | 


lands. - 
The Bureau of. ‘Land. ‘Manic: 7 


Inc., Ltd.;. 
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action on the right-of-way applica- | 
tion has been taken. Intervening 
events have included obtaining field 


' reports and appraisals by the Bu- | 


reau of Land Management for the 
purpose of setting an annual rental, 


a 1967 Native protest, and Paug- 


Vik, Inc., Ltd.’s selection, pursuant — 
to ANCSA, of - eee | 


ment in 1980 issued. a Decision to . 


Issue. Conveyance approving the 


affected lands for conveyance to _ 
Paug-Vik, Inc., Ltd., without either — 
reserving the right-of. way sought | 
by the appellant, or denying the ap- _ 
pellant’s. right- -of-way: application. | 
- The Board on appeal reverses — 
aaa remands to the Bureau of Land _ 
Management for adjudication. of - 
the appellant’s right-of- any appli 
cation. | 
Jurisdiction | 


The Alaska Native Cleins Ape 
peal Board, pursuant to delegation - 
of authority to administer the 


Alaska Native Claims Settlement 7 


Act, 85 Stat. 688, as amended, 43 — 

US.C. 8§ 1601-1628 - (1976 and | 
Supp. I 1977), and the implement-— | 
ing regulations in 43 CFR Part _ 
2650 and 43 CFR Part 4, Subpart’ ; 
J, hereby makes the following find- az 

ings, conclusions and decision. eo 


C hronology | 


In 19638, the Apa Nelbro | 
Packing Go. (Nelbro), filed appli- 
cation. A-060591 for a right- of-way 
pursuant to 43 U.S. C. -§ 959 (1976), 


which provided in pertinent part: 
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The Secretary of the Interior is au- 
thorized * * * to permit the use of rights 
of way through the public lands * * * 
for canals, * * * pipes and pipelines, * * * 
or other water conduits, and for water 
plants, dams, and reservoirs used to pro- 
mote irrigation or mining or quarrying, 
* * * or the supplying of water for do- 
mestic, public, or any other beneficial 
uses. * * * provided * * * That any per- 
mission given by the Secretary of the 
Interior under the provisions of this sec- 
tion may be revoked by him or his suc- 


cessor in his discretion, and shall not be | 


held to confer any right, or easement, or 


interest in, to, and over any. ere land, 


reservations or park. 


(These provisions were siiniaii ie 
$706(a) of the Federal Land 


Policy and Management Act 
(FLPMA), 43 U.S.C. § 1701 (note) 
(1976). FLPMA in 48 U.S.C. 


§ 1761 (a) (1976) contains the fol- 


lowing proven for rights-of- 


ways: 


. The ‘Secretary, with respect to the 
public lands and,.the Secretary of Agri- 


culture, with respect to lands within the | 


National. Forest. System. * * * are au- 
_ thorized to grant, issue, or Tenew nee 
of-way * * * for— _ 

_(1) reservoirs, canals, ditches, flumes, 
laterals, pipes, pipelines, funnels, and 
other facilities and systems for the * * * 
transportation, or distribution of water; 

Application A-060591 was for a 
right-of-way extending from an ex- 
isting right-of-way, already granted 
to Nelbro (A-031271), to Monsen 
Lake, which is Nelbro’s main water 
source for their fish processing fa- 
cllity at Naknek. 

The land involved in this appeal 
is a parcel: underlying one end of 
Nelbro’s application A-060591. 

_ In 1964, at the Bureau of Land 
Management’s (BLM’s) 
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request, 
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‘Nelbro ainenided their spplibation 
making it subject to certain regula- 
tory terms and conditions. 

‘BLM, in a letter of January of 
1967, advised Nelbro’s. engineer, 
“The Nelbro Packing Company 
right-of-way application Anchor- 
age serial number 060591 is await- 
ing an appraisal. * * * We hope to 
be able to grant the right-of-way 


soon.” In April, Native Protest 


AA-872 was filed by Bristol Bay, | 

Kodiak, and Alaska Peninsula Na- 
tive associations. The protest op- 
posed disposal of lands which in- 
cluded the tract underlying the 


right-of- way sought by Nelbro. 


In February and March of 1968, 


-Nelbro again wrote to BLM to in- 


quire about the status of their appli- 
cation. BLM again responded that — 


they were waiting for an appraisal 
_in order to set the annual rental for 


the right-of-way. | 
In May of 1968, Nelbro sabinitesd | 
to BLM a copy of Alaska DL Form 


288, Declaration of Water Appro- 


priation, filed with the State pur- 
suant to the Alaska Water Use Act 
(§1Ch 50 SLA 1966, AS 46.15.010- 
46.15.270 (1980)). 

In a letter of Oct. 16, 1968, re- 
sponding to Nelbro’s inquiry, BLM 
explained that lands in Nelbro’s ap- 
plication were within Native Pro- 
test AA-872 and the right-of-way 
could not be granted until the pro- 
test was resolved or the Natives 
granted a release. BLM stated that 
they were awaiting a field report 


and appraisal and would “contact 


the Native groups to attempt to se- _ 


cure a release from them so that the | 
right-of-way may be granted.” 


a 


In J anuary of 1969, BLM. advised 
- Nelbro that the status of the appli- 
cation had not changed, except that 
in addition to the protest, the Bu- 
reau of Indian Affairs had applied 


to withdraw all unreserved lands 


for the protection of Native rights, 
so that BLM could not act on the 


-right-of- -way application until final 


action on the withdrawal. 


A formal land freeze was imposed. 
in 1969, preventing land disposi- 
tions pending settlement of Native 


claims. (P.L.O. No. 4582, 34 FR 
1025 (Jan. 12, 1969).) Enactment 
of ANCSA in 1971 ended the land 
freeze, but also resulted in with- 


drawal of the disputed land for se- | 


lection by the village of Naknek. | 
In May of 1976, BLM advised 
_. Nelbro that Native protests were 
cancelled by enactment of ANCSA 


but that Naknek. Village (Paug- 


- Vik) had selected the land under- 
lying the disputed right-of-way. 


Therefore, pursuant to regulations. 


‘in 43 CFR 2650.1 (a) (2) (i), Native 
comments on Nelbro’s application 
were required to be considered. _ 


Meanwhile, in related -proceed-_ 
ings, Paug-Vik opposed Nelbro’s 


application to the Alaska Depari- 


ment of Natural Resources for a_ 
permit for water use, and Nelbro de- 


fended its application. | 
In December of 1976, BLM ad- 
vised Nelbro that they must submit 


a certificate of water use from the» 


State. | 
In January of 1977, Paug-Vik 


wrote to BLM objecting to Nelbro’s- 
right-of-way application. Paug- Vik 


asserted that Nelbro’s appropriation 
of water from the lake had caused a 
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decline in water level, “detracting 
from the scenic and recreational. 


value of the lake and threatening — 
destruction of spawning grounds. 
Nelbro’s water appropriation per- 


mit was approved. by the Depart- 


ment of Natural Resources:in No- 


vember. In August. of 1977, BLM 
made a field examination. | 
In March of 1978, the District 


Manager, Anchorage District Office, 


BLM, concurred in a report made 
for the purpose of determining. if 
the right-of-way should be granted 
which recommended issuance of 
the right- of-way to en as fol- 
lows: 


_ The subject eae have béerr used by - 


- Nelbro for many years to transport water 


from Monsen Lake to their cannery. Al- 
though Nelbro did not have legal au- 
thority to do this, their actions were | 


prompted by the fact that Allen Nelson 


Pump Lake proved to be.inadequate for 
their needs. In order to keep the can-- 
nery operating at full capacity, it was 
determined necessary to tap the water ; 


_ source at Monsen Lake. 


The operation of the cannery is ae. 


nomically important to both the local. 


and the State economy... The company © 
pays a substantial amount of money out © 
in the form of taxes, licenses, fees and — 
payroll to workers and. fishermen. Over 
half of those on the payroll are resi- 
dents of Alaska and many are from the 
immediate Naknek area itself. — 

Paug-Vik, Ine. strongly opposes the 


7 right-of-way and the appropriation of 


water from Monsen Lake. Their objec- _ 
tions are based on the claimed environ- 

mental impacts caused by the draw-down 
on the lake and they- also question the 
State’ s authority to adjudicate water 
rights on native lands. The appropriation 
of water from Monsen Lake has affected 


the lake’s resource values but the re- 
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sulting impacts have been negligible (see. 


EAR). The issue concerning. the State’s 
authority to adjudicate water rights on 
native lands is very important ‘to the 
State of Alaska. That State has issued 
a. ‘decision, to grant a permit to Nelbro 
for the appropriation of water from 
Monsen Lake. 


until the subject right-of-way case is re- 
solved, and if the case is resolved in 
Nelbro’s favor, then a certificate of ap- 
_propriation will be issued to the company. 


- Evidence was submitted at the fact- 
finding hearing on October 14, 1977, con-- 


cerning the appropriation of water from 
Monsen Lake that Paug-Vik at one time 
proposed to sell water to canneries in 
the area, Nelbro has’ indicated they will 
not buy water from: Paug-Vik nor do they 


wish to purchase the ead from 


Paug-Vik, 
There are no existing land. use con- 
flicts concerning the proposed right-of- 


way. It appears that the present use of 


the subject land is the highest and best 
use. 7 se 
In view of the above conclusions, it is 


recommended that the subject right-of-— 


| way be granted, as provided in 43 CFR 
2873 subject to the terms and condi- 


_ tions in 43 CFR 2801.1-3 and 2801.1-5 
and. the attached stipulations. It is fur- 


ther recommended that the right-of-way 
be renewable and the granted width be 


_ ten feet on each side of the centerline. — 


BLM Land Report, Feb. 16, 1978. 

No action was taken on this 

recommendation. 

- In August of 1978, ihe State 

issued a water use permit to Nelbro. 
On May 15, 1980, BLM issued the 


— decision ete appealed, approving 


7 lands. for conveyance to Paug-Vik 
without reserving the right-of-way 
sought by Nelbro and without issu- 
ing a formal decision denying Nel- 
bro’s application. 7 


OF THE DEPARTMENT OF THE INTERIOR 


This permit will give. 
Nelbro the right to’ appropriate water — 
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Té should be noted that. Nelbro 


and Paug-Vik are litigating: several 
related matters in the courts:a quiet 


title action involving the entire 
right-of-way claimed by 1 Nelbto 


pursuant to 48 U.S.C. § 661, (Wel- 


bro v. United States, et al., Civil No. 
A80-188, District of Alaska) and 
an action contesting issuance of a 
water use permit and certificate of 
appropriation to Nelbro by the 


State (Paug-Vik v. Leresche, An- 


chorage Superior Court No. 3AN- 
78-5846). Nothing in the record 
indicates that the issues in litigation 


are identical to, or controlling on, _ | 


on issues in this eee 


Decision 7 


Nelbro. eer that BLM be re- 


quired to render a formal decision 


on its right-of-way application, 
A-060591, and that the Board direct 
BLM to grant the right-of-way. 

Nelbro argues that. BLM is required 


to give notice of any decision on an 
_ application, and that the decision 


must be based. on a reasoned | 
conclusion. 
In support of requiring » BLM to - 


grant the application, . Nelbro 
argues, first, that its compliance — 
with all requirements compels 


BLM, in their exercise of discretion, 


to grant the right-of-way. In fact, 


Nelbro argues, BLM’s conduct indi- 


cates that they have already exer- 
_cised their discretion by indicating 


to Nelbro that the right-of-way ap- 
plication was informally approved, | 


and refusal to grant the right-of- 


way now would be an impermissible 
ee of ee 
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 Seeenae N bes contends. that. 

; BLM is estopped: to deny the. appli- 
~~ cation because of its representation 

to Nelbro, because of its prejudicial | 

delay in granting what Nelbro re- — 
fers to as “formal” approval, and — 


because of Nelbro’s expenses in- 
curred in perfecting water rights to 


Monsen Lake. Nelbro asserts that 


_ BLM?’s actions constitute | affirma- 
tive misconduct such as to invoke 
estoppel against the government. 


Paug-Vik agrees. that BLM’s de- 


cision, if upheld, would effectively 
deny Nelbro’ s pending application. 
However, Paug-Vik argues that, 
since. Nelbro has a right of appeal 
from BLM’s decision, which it has 


exercised here, it is not pre} judiced. 


-Paug-Vik asserts that the Secretary 
is under no obligation to act on an 
application within a specified time, 


particularly when the application | 


impacts pues Native protests or 
claims, 
Paug-Vik asserts that BLM prop- 


erly exercised its discretion: i in re- . 


: jecting Nelbro’s application, in 
view of Congressional and Secre- 
tarial policy on economic exploita- 
tion of Native-selected lands prior 
to conveyance. 


-Paug- -Vik denies Nelbro’ S nanan ts 


tion that BLM is estopped to deny 
the right-of-way application. Paug- 
Vik asserts that BLM never made 
representations, or took an incon-- 
sistent position on Nélbro’s applica- 
tion, that could - invoke estoppel. 

| ‘Paug-Vik further contends that, 

even if the elements of estoppel 


7 were © present, estoppel cannot be in- 
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| yoked against the government with- | ‘ 
‘out: afiirmative. misconduct: by gov- a: 


ernment officials, and no action of _ 


: BLM constituted. aifiymatiye, mis- a 


conduct. a 
Bristol Bay Native Corp., . (Bris. . 
tol Bay) concurs with Paug-Vik. 

BLM takes the position that Nel- — 


bro has no valid existing rights pro- 


tected under ANCSA because the 


mere filing of an application creates _ 
no such right; an application with- 
in the Secretary’s discretion to | 
‘grant confers no right; and, even 
if granted, a right-of-way ander 43 


U.S.C..§. 959 (1976) is revocable and 
on its face cannot be held to oe i 


any right or easement. 


BLM has moved to transfer this : 


appeal to the Interior Board of 
Land Appeals (IBLA),. because 


the issue raised by Nelbro. is 
whether BLM can be required to 
issue a right- of-way under 43 U.S.C. 


- $959, and this.is a matter within 
| IBLA’s jurisdiction. 


Nelbro concurs with the ecotion: 


in that the substantive right they — 
claim would have beer the subject. 


of an appeal to IBLA if BLM had 
issued a separate decision. _ | 
Paug-Vik and Bristol Bay op- | 
is the motion. . 
It must be noted at the eee 3 
that this appeal raises issues which — 


are not within the jean of. 


this Board. 
Regulations i in 48 CFR 4, 1(b) (5) 
outline the Board’s jurisdiction ; 
Alaska Native Claims Appeal Board. 
The Board considers and decides finally 
for the Department appeals to the head 
of the Department from findings of fact _ 


BBB 


or decisions rendered by Dapaetmental 


officials in matters relating to land selec- 
tion | arising under the Alaska Native 
‘Claims Settlement Act (85 Stat.. 688), 


. -and orders and conducts hearings as 
necessary ; except the Board shall not | 
consider appeals relating to enrollment. 
of Alaska Natives; and with respect to- 


appeals from Departmental decisions on 
village eligibility under Section 11(b) of 


the Act, decisions of the Board shall be. 


. submitted to the Secretary for his per- 
sonal approval before becoming final. 


~ The jurisdiction of the IBLA is” 


set forth in 48 CFR 4.1(b) (8): 


decides finally for the Department ap- 


peals to the head of the Department from 


- decisions rendered by Departmental of- 


ficials relating to the use and disposi- | 
tion of public lands and their resources 


and the use and disposition of mineral 
resources in certain acquired lands of 
the United States and in the submerged 
lands of the Outer Continental Shelf. 
| - Appellants from land selection 
decisions under ANCSA frequently 
assert valid existing rights and in- 
terests which are in conflict with 
conveyances under ANCSA, 
seek protection for such interests 
under the Act. Such asserted rights 
are frequently derived from deci- 
sions of Departmental officials on 
the disposition of public lands and 
resources under the public land 
laws. The status of such an interest 


as a protected right under ANCSA. 
may depend upon a determination | 


of that interest’s status or validity 
under the public land laws. 


Thus, an appeal from a convey- . 


ance under ANCSA may raise is- 


sues within the jurisdiction of both 


Boards. Accordingly, this Board's 


procedural regulations provide for 
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Appeals Boards of the esaakeisi 
to certify issues on appeal to each . 


other for determination. (43 CFR 
4.901(c) (1979).) | 


[1] Where a Moasion by the BLM | 


involves the effect of the Alaska Na- 
tive Claims Settlement Act upon an 


interest, or pending application for 
an interest, derived under the pub- 
lic land laws, including the general 
mining law and mineral leasing 


acts, any appeal from such decision 


shall be directed to the Alaska Na- 


Board of Land Appeals. The Boar rs tive Claims Appeal Board. Where 


the decision by the BLM involves 


the validity of an interest, or pend- 


ing application for an interest, as- 
serted under the public land laws, _ 
including the general mining law 
and mineral leasing acts, any ap- 
peal from such decision shall be di- 
rected to IBLA. : | 

The Appellant, Nelbro Packing 
Co., claims to be entitled to a right-_ 
of-way, predating enactment of 
ANCSA, for its water pipeline un- 
der public land law (48 U.S.C. 
§959, and FLPMA, supra. They. 
also claim that such right-of-way 
would be entitled to protection un- | 
der ANCSA. The former claim is. 
clearly within the jurisdiction of 
IBLA; the latter is clearly within 
the jurisdiction of this Board. The 
Board will rule on the latter claim 
and will then address the former 
claim from a procedural standpoint. 

[2] The Board finds that a right- 
of-way under 48 U.S.C. § 959, is- 
sued before conveyance under 
ANCSA of the underlying land, 


would be a valid existing right pro- 
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tected under § 14(g) of the Act, 
which provides in pertinent: part: 


Where, prior to patent of any land or | 


- minerals under this chapter, a * * * per- 

mit, right-of-way, or easement * * * has 
been issued for the surface or minerals 
- covered under such patent, the patent 


= shall contain provisions making it subject 


to the * * * right-of-way, or. easement, 


and the right of the * * * permittee, or 


grantee to the complete enjoyment of all 


rights, privileges, and benefits: thereby _ 
_ granted to him. i 


43 U.S.C. § 1613 (¢g) (1976). 
~The Board recognizes that such 


an interest is revocable by the Sec- 
retary in his discretion, and does 


not, within the terms of 43 U.S.C. 
§ 959, constitute “any right or ease- 
ment, or interest in, to, or over any 


public land, * * *.”. However, such | 


an interest would be, at the least, a 
permit granted by the Secretary 
under a Federal statute and, as 


until actually revoked. 


Nelbro’s claim of saitlemant to 
the right-of-way raises both proce-_ 


dural and substantive questions. 


The first procedural issue raised is _ 
whether or not: BLM is required to 
| provide Nelbro with a formal deci- 

- .sion on their right-of- -way applica- 


_ tion A-060591 before conveying the 


underlying land to Paug-Vik in 
such a manner as to preclude ever 


granting 


. ‘Tight-of-way to 
ie Nelbro. | 


the | 


[8] The Board finds that BLM 


must issue such a decision. ‘Where 
conveyance of land to a Native cor- 
poration under ANCSA. would ef- 


 fectively deny a pending applica- 
tion for a right-of-way across such’ 


land, the applicant is entitled to a 
decision expressly granting or deny- 
ing the right-of-way and stating the 


‘reasons therefore. — 


It- is questionable whether Nel- 
bro’s application under 43 U.S.C. — 


§ 959 1s entitled to due process, since 


granting of the application is dis- 


‘eretionary with the Secretary and 


that statute recites on its face that. 
such a grant would not constitute 


- an interest in land. In any case, as 


Paug-Vik points out, Nelbro is pres- 
ently participating as appellant in 
the Departmental appeal process, - 
and cannot be found to have been 
deprived of that right. | 
Nelbro has cited Ashbacker Radio 


Corp. v. Federal Communications 


Commission, 326 U.S. 327 (1945) 


for the proposition that BLM could 


not impliedly deny their application - 


fora right-of-way by approving the 
such, would be protected by § 14 (g) 


underlying lands for conveyance to. 


Paug-Vik, without reserving the — | 
right-of-way and without issuing a 


formal decision rejecting Nelbro’s 
application. — | > 
The Board notes that the facts i 1i.** 


| Ashbacker are distinguishable from | 
those of the present appeal in that — 
 Ashbacker -involved a statutory 
right of hearing, which had “as a 
practical matter been substantially | 


nullified” by the grant of the com- 
peting application. _ (Ashbacker. 


_ Radio Corp. v. Federal Communica- | 


tions Commission, ss at 327, 334. 
(1945).) 3 


However, the Board: sends : 


that as a matter of elementary fair 
dealing between a Federal agency 


and citizens, a principle similar to _ 
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that. expressed in Ashbacker must 
be applied. BLM’s discretion to 
grant or deny rights-of-way is not 


completely unbridled or quixotic, 
but must be exercised in a fair and 


reasonable manner. To deny an ap- 
plicant the opportunity to know the 
reasons for an implied denial of his 
application, after action on the 


application has been delayed 17 
‘years, borders on the arbitrary and 


capricious. 
The circumstances underlying 
this appeal are not unlike those 


_ where a person tenders a bid at a 


competitive oil and gas lease saie 
and BLM simply rejects the bid as 
“inadequate” and does not issue’ a 
_ decision supportable on a rational 


basis. In those and similar cases, 
- TBLA has remanded to BLM for — 


readjudication. In the case of 


Charles E. Hinkle, Chevron, U.S.A., 
Ine., 40 TBLA 250 (1979), the 
Board found that while it had re- 


_. peatedly upheld the authority of the 


- Secretary to reject oil and gas bids 


for inadequacy of the bonus offered, 


such rejection must have a reason: 


able basis in fact. Gerald 8. Ostrow- 


skit, 84 TBLA 254 (1978); Frances — 
J. Richmond, 29 IBLA 137 (1977) ; 


Yates Petroleum Corp., 27 IBLA 
994 (1976); 1 & W Ol Co., Inc., 22 


~ IBLA 818, 315 (1975): 


Further, the Board held hat. - 7 


[w]here high. bids ‘which are not 
clearly spurious or irresponsible are re- 


jected solely on the basis of a statement ; 


by an Official ‘that. the bids are inade- 
quate and no rational or substantial basis 
for that conclusion appears in the case 


. records, the decision will be set aside and 


the cases remanded for compilation: ot a 


proper. record and readjudication of the. 
acceptability of the bids. Frances J. -Rich- 
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mond, supra, at 304; Ojai Oil Co., 39 


IBLA 178 (1979) ; Arkta Haploration Co., 


25 IBLA 220 (1976). 


40 IBLA at 253. 

While the Board does not attempt 
here to reconcile the various simi- 
larities and differences between oil 
and gas bid rejection situations and — 
those raised in this case, it never- 
theless concludes that the same 


basic tenets of fairness required in | 


the oi] and gas cases should apply . 
in the facts of this case. 
Accordingly, the Board will. re- 
mand this appeal to BLM for issu- 
ance of a formal decision on appli- 
cation A-060591. This procedure is 
consistent. with the Board’s ‘ruling 
in Appeal of the State of Alaska, 
1 ANCAB 281, 83 LD. 685 (1976) 
[VLS 75-8], in which the Board, 
at’ BLLM’s request, remanded an ap- 
peal to BLM for adjudication of a 
Native corporation’s land selection — 


under ANCSA, which had been the 


basis for rejection of a selection by 
the State of Alaska. | 
Substantive issues relating be Nel- 


bro’s entitlement to the claimed - 


right-of-way, including the. ques- 
tion of whether BLM 


are within the. 
IBLA.. 

The Board notes that pursuant to 
provisions for interim administra- 
tion in ANCSA and implementing - 


gunacen of 


regulations (483 U.S.C. § 1621(i) 23 
(1976) ; 48 CFR 2650.1(a) (1979)) 


withdrawal of the disputed land for 
selection by Paug-Vik does not in 
itself prevent BLM, in the exercise 
of its discretion, from granting the 
right- -of-way sought by Nelbro. 


is now | 
estopped to deny the right-of-way, 
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- BLM’s motion to transfer this 

appeal — directly | to the Interior 
- Board of Land Appeals is denied. 

The Board’s order of segregation 
dated Feb. 9, 1980, was in error and 
is hereby vacated: It is in general — 
the Board’s policy to segregate 
those lands affected by an appeal so 


~~ that the remainder of the lands pro- 


- posed. for conveyance, and not. 
affected by the appeal, may:be con- 


veyed. However, it appears to be > 
difficult to describe adequately the 
land underlying Nelbro’s right-of- 
_ way applictaion in order to segre- 


gate that land and convey the 
remainder of the 30-acre tract. pro- 
posed for conveyance. Paug-V ik has 
not requested segregation in this. 


appeal. Accordingly, the Board will © 


_ not attempt to segregate the land 
affected by this appeal. | | 
_ The Board remands to BLM fei a 
decision on application A-060591.. 
This represents a unanimous deci- 
- sion of the Board. 


aed UDITH M. Brae 
Administrative Judge 
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the jobsite caused by runoff from a severe | 

rainstorm) is denied where the. Board 

finds that if all of appellant’s factual al- 
Jegations are accepted as true neither the 


differing site conditions clause nor any 
other clause in the contract. provides. a 


basis for granting the ‘appellant relief 
for the claim asserted. os a 


Hear- 
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A Government motion for summary judg- "4 
ment is granted and an appellant’s re- 


quest for.a hearing is denied in a case 


where if all of appellant’s factual alle- 


gations are accepted as true, there would a 
still be no basis for granting the appellant 
relief for the claim asserted. The Board 


finds that to hold a hearing in such cir- _ 
cumstances would not’ secure the just — 
-.and inexpensive determination of ‘the ~ 


appeal without unnecessary delay. — 
APPEARANCES: Dan J. Peterson, | 
McCutcheon-Peterson (JV), Arcadia, 
California, for Appellant; Gerald A. 


| "Wesley, Department Counsel, Boulder 
‘City, Nevada, for the Government, 


| OPINION BY CHIEF — 
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; McGRAW — | 


IN TERI OR B OARD OF 
CONTRACT APPEALS 


The Government. has filed a mo- 
tion for summary judgement on the ~ 
claim covered by the instant appeal 


on the ground that no genuine tri- 


able issue of material fact exists _ 
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with respect to the alleged differing 

site conditions attributed to a severe 

rainstorm creating unusual weather 

conditions at the worksite. After as- 
serting that for the purposes of the 
motion it may be assumed ‘to be true 
that the damages claimed were 
eaused by an unusually severe rain- 
storm, the. Government states: “3. 
As-a matter of law, abnormal 


weather, such as that alleged by Ap-. 


pellant, is not a changed condition 
within the meaning of clause 4 of 
- the General Provisions” (Motion 
for Summary Judgment, p. 1). In 
support of this position the Govern- 
ment has submitted a memorandum 
of law in which are cited decisions 
of this Board considered to be con- 
trolling with respect to the issues 
i: presented by this appeal. 

By order dated Dec. 5,.1980, dis 
appellant was given 30 diye froin 
the date of receipt of the order to 
file an opposition to the Govern- 

-ment’s motions for summary judg- 
ment. Several attempts by the 
_ Board to serve a copy of the order 
_ upon the appellant by certified mail, 
- return receipt requested, were un- 
- successful. In a letter to the Board 


under date of Jan. 8, 1981, however, 


_ the appellant states: 


We take exception to Mr. Wesley’s re- 
quest not to have a hearing on its Motion. 
We do wish to have an oral hearing in 
this matter with oral argument. 

It is respectfully requested that Mr. 
Wesley’s request be denied and that a 
hearing be arranged as soon as possible 
in this matter. ‘i 


1This is the first and only communication 
from the appellant to the Board since the 
filing of the notice of appeal ABGeE date of 
Sept. 9, 1980. 
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Summary Findings of Faet 


1. Contract No. 9-07-30-C0488 
was entered into between the con-_ 
tractor and the Bureau of Reclama-_ 
tion? under date of Aug. 20, 1979, 
in the estimated amount of $6,642,- 
350, The contract calls for relocat- 
ing and lining of main canal, | 
Station 0+00 to Station 3534.43.37 


in accordance with the specifica- 


tions No. 30-C0483 ae File’ 
Exhibit No. 3).° 


2. The contract: work was to be — | 


completed within 600 calendar days 

from the date of receipt of the no- — 
tice to proceed. As the notice to pro- 
ceed was received by the contractor 
on Sept. 18, 1979, the date initially 
established for completion of the 
contract work was May 10, 1981. By 
“Findings of Fact” dated Mar. 26, 
1980,* the contractor was granted a 
time extension of 28 calendar days 
by reason of unusually severe 
weather in the form of excessive 
precipitation between Dec. 20, 1979, 
and Mar. 2, 1980 (AF 2c and 4). | 


3. The contract was prepared on = 


standard forms for construction 
contracts and included the General 
Provisions appearing in Standard 
Form 23-A (Apr. 1975 ed.) and 
those contained in Supplement to 
General Provisions. Particularly 
germane to the questions presented 


4The Bureau of Reclamation issued the 
‘specifications and is administering the con- 


tract on behalf of the Bureau of Indian . 


Affairs. The Bureau of Reclamation has been 
renamed the Water and Power Resources 
Service (Government Answer, pp. 1, 2}. 

3 Hereafter simply AF followed by the 


exhibit number. 


- 4No appeal was taken from this “Finding — 
of Fact.” _ 
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are the following. General Provi- 
sions from Standard Form 93-A : 
4, DIFFERING SITE. CONDITION S 


(a) The Contractor shall promptly, and 
before such conditions are disturbed, 


soa the Contracting Officer in writing 7 
(1) Subsurface or latent. physical 


in at the site differing materially 


from those indicated in this contract, or” 


(2) unknown physical conditions at the 
site, of an unusual nature, differing mate- 
- pjally from those ordinarily encountered 
and generally recognized as inhering in 
_ work of the character provided for in this 

contract. The Contracting Officer shall 


_ promptly investigate the conditions, and — 


if he finds that such conditions do mate- 


rially so differ and cause an increase or _ 
' decrease in the Contractor’s cost of, or 


_ the time required for, performance of any 
part of the work under this contract, 
whether or not changed as a result of 
such conditions, an equitable adjustment 


- shall be made and the contract modified 


in writing accordingly. 


(b) No claim of the Contractor under 


this clause shall be allowed unless the 
Contractor has given the notice required 
in (a) above ; provided, however, the 
time prescribed therefor may be extended 
by the Government. 
(c) No claims by the Contractor for an 


- equitable adjustment hereunder. shall be 


allowed if asserted after final payment 
- under this contract. a 


* 2 * 7 a + ae * 


12. PERMITS AND RESPONSIBILI- 


TIES . | | 
. The Contractor shall, without addi- 
| tional expense to the Government, be 
responsible for obtaining any necessary 
licenses and permits, and for complying 
with any applicable Federal, State, and 
municipal laws, codes, and regulations, 
in connection with the prosecution of the 


work, He shall be similarly erponstble | 


See: also cues 4A, Administration of the 
Differing Site Conditions Clause (Supplement 
to General Provisions, Standard Form 23-A, 
Apr. 1975 ed.). ; 


gs all. damages to persons or property 
that occur as a result of his fault or neg- 


— ligence. He shall take proper safety and. 
- health precautions to protect the work, 
the workers, the public and the property 


of others. He shall also be responsible for 
all materials delivered and work per- 


; formed until completion and ‘acceptance 
of the entire construction | work, except 
for any completed unit of construction 


thereof which theretofore may have been 
accepted. [*] 


4, By letter dated Feb. 20, 1980, 


‘the contractor submitted a clin. 


under Clause 4, Differing Site Con- 
ditions, in the estimated amount of 


$250,000. With respect to the claim © 


the contractor asserts that on Febru- © 


_ ary 19 or 20, a severe rainstorm had 
occurred 20 to 50 miles east of the © 


project and that the water runoff 


from this storm had severely dam- 


aged the canal work by breaking the 
contractor’s protective ditches and 
by flooding the excavated canal. The. 


damage to the work was attributed — 


to. unknown physical conditions of — 
an unusual nature which differed — 
materially from those ordinarily en-- 
countered and generally recognized 
as inhering in work of the character _ 
provided for in 1 the contract = 
2a). 

5. In the letter of J une 30, 1980, 
the contractor asserts that the de- 


tailed cost breakdown submitted _ 


shows that the damages sustained by — 


reason of the Feb. 19, 1980, storm — | 


were in the amount of $287,348.60. 


Citing Clause 6 of the General Pro- : 


8The Supplement to General Provisions 


| (n. 5, supra), adds the following language at 
_ the end of Clause 12: 


“Upon completion of the. 
contract, or final acceptance of any completed. 
unit thereof, the work shall be delivered com- 
plete and undamaged. . 
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visions, the letter states: “I certify 


that the claim is made in good. faith, 
that the supporting data is accurate 
and complete to the best of my 


knowledge and belief, and that the 
amount requested accurately reflects - 
the contract adjustment for which > 
McCutcheon-Peterson believes the 


- Government is liable” (AF 2g). 
6. In denying the differing site 


_ send dons claim the contracting of- | 
 ficer stated (i) that it has been con- 
_ sistently held that neither of the two 
categories of changed conditions — 


comprehends storms, floods, or other 
forms of abnormal weather, and 
(ii) that it is well settled that where 
work is damaged before completion 


and acceptance by an Act of God or 
by other forces of nature, without 
the fault of either party, and in the 


absence of a contract provision 
shifting the risk of such loss to the 


| Government, the contractor is obli- 


gated to repair the damage at. its 
"own expense. Immediately there- 
- after he found : “13. The work dam- 
aged had neither been completed 
‘nor accepted by the Government at 


_ the time the damage was sustained, 


and there is no clause in the contract 
shifting the risk of such loss to the 
- Government” (AF Q) 7. 

7. In the notice of appeal dated 
. Sept. 9, 1980, the appellant states: 


_ [T]he clause “Differing Site Conditions” 


found in Paragraph 4 of the General 


Provisions (SF 23—-A ) is being interpreted 


™The “Windings of Fact” also states: ‘15. 
Based on the rationale of this decision, the 
_ Contracting Officer has not addressed in the 


decision the questions of the severity of the 


‘storm or whether the damages have been 
_ adequately described and documented” 
(AP 2), © a ‘ 
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nporvactig and that the severe storm 


which affected the project site caused an 
increase in the Contractor’s cost in the 
amount of $287,348.60 due to the condi- 
tions of the site as a result of said storm. 

The percentage of precipitation—354% 


over average for February, 1980 certainly 


created a jobsite of an unusual condition 
and an equitable adjustment should be 


made and the | contract. modified in 
writing, ce 


(AF 1)2 


— Discussion 


The appellant states that precipi- 
tation in February of 1980 was 354 
percent above the average over a 70- 


year period. The contracting officer 


has found that to. be the case (n. 8, 
supra). The appellant asserts that 
the severe storm which affected the 
project site resulted in an increase 
in the contractor’s cost in the 


amount of $287,348.60 (Finding 


7). The Government says that for 
the purposes of the motion for sum- 
mary judgment, it may be assumed 
that all the damages claimed by the 
appellant were caused by an un- 


usually severe rainstorm. The con-_- 


tracting officer found that the work © 
damaged had neither been com- — 


‘pleted nor accepted by the Govern- _ 


ment at the time the damage was 
sustained and that there is no clause 
in the contract shifting the risk of 
loss to the Government (text accom- 
panying n. 7, supra). The contrac- 
tor has not disputed the findings 





8The “Findings of Fact” of Mar. 26, 1980 
(AP 2c), shows that in the general vicinity 
of the jobsite in February of 1980, precipita- 
tion was 354 percent above the average over | 
a 70-year period from 1894. through 1963 
(AF 2c) (“Findings of Fact” by the contract- 
ing officer, p. 2). 
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| and the besbed before us clearly sup- 
ports the findings so made.® : 

| : ‘Except for the request for a hear- 
ing by the appellant, the issues 
raised by the instant appeal are in- 
distinguishable in principle from 


. those confronting the Board in The 


Holloway Companies, IBCA-1182- 
8-78 (Feb. 11, 1980), 87 I.D. 56, 80- 
-1BCA par. 14,264. There the Board 
noted that no issues of fact was pre- 
sented and that the only issue of 
law involved was whether a con- 
struction contractor was entitled to 
an equitable adjustment under the 
Differing Site Conditions clause for 
the additional costs allegedly in- 
curred as a result. of the adverse 
weather conditions, after which it 
stated (87 I.D. 58-59, 80-1 BCA at 
70,264) : 

[T]he law is well settled: that a con- 
tractor may not recover increased costs 
which result from adverse weather con- 
ditions, absent a contract provision 
which allows it; and, that weather con- 
ditions, whether normal or unusually 
severe, do not constitute a differing site 
condition under Clause 4 of the General 


Provisions of the standard construction 
contract. 


® The Permits and Responsibilities clause 
(quoted in the text, supra) clearly makes the 


contractor responsible for the work until it . 


has been completed and accepted. Construing 
a substantially similar clause in Charles T. 


Parker Construction Ce., IBCA-335. (Jan. 29, 


1964), 71 I1.D. 6, 10, 1964 BCA par. 4017 at 
19,792—793, the Board stated: “It is well 


settled by the courts and by opinions of this. 


Board that. where work is damaged before 
completion and acceptance by an Act of God 
or by other forces of nature, without the fault 
of either party, and in the absence of a con- 
tract provision shifting the risk of such a loss 
to the Government, the contractor is obli- 


gated to repair the damage at its” own 


i a (footnotes omitted). 
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In olloway, the Board notied 
that in Arundel Corp. v. United — 
States, 103 Ct. Cl. 688 (1945), cert. — 
denied, 326 U.S. 752 (1945), the © 
Court of Claims had held that the _ 
action of a hurricane was not a 
changed condition within the mean- 
ing of Article 4 of the contract. In 
the recent case of Turnkey Enter- 
prises, Inc. v. United States, — 
Ct. Cl. (1979), 597 F.2d 750 
(involving the lack of surface and 





subsurface flow in a river resulting © 


from inadequate rainfall in the 
river’s watershed), the Court of 
Claims found that the plaintiff had 
failed to establish either a “Cate- 
gory One” or a “Category Two” 
changed condition. Citing and quot-. 
ing from Arundel, supra, in sup- 
port of the decision reached, the 
Court states (579 F.2d 754): 0 


[T]he flow of the river and rainfall are. 
so intertwined as to make it impossible to 
separate the river conditions from the . 
weather. The record demonstrates clearly 
that weather was the dominant factor 
which actually determined the nature of | 


‘river conditions during the period in 


issue. Weather, as indicated previously, 
is not a risk which is shifted to defend- 
ant via the changed conditions clause. | 
Hardeman-Monier-Hutcherson v. United 


. States, 458 F.2d 1364, 1370-71, 198 Ct. Cl. - 


472, 485-86 (1972). 


In this case the appellant has re- 
quested an oral hearing on its ap- 
peal with oral argument. It has not 
undertaken to show or even to say 


what useful purpose would be served 
by holding a hearing. If it were to 


prove its central allegation that the © 
damages for which claim has been 
made were attributable to a rain- 
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storm oceurring on or about Feb. 19, 
1980, it would still have failed to 
show that the conditions at the job- 


site as a result of such rainstorm | 


constituted differing site conditions 


_. within the meaning of the Differing 


Site Conditions clause. 

Although its discretionary au 
thority to refuse to grant hearings 
has been exercised in only a com- 
paratively few number of cases, the 
Board has denied requests for a 
hearing in a variety of circum- 


stances. For example, it has done so’ 


where jurisdiction over a particu- 
lar claim was patently lacking 10 or 


where there was no genuine dispute | 


as to material facts.4 


The rules of practice applicable 
to the instant appeal’? vest the 


Board with a considerable amount, 
of discretion. Rule 4.105 ( dismissal 


= lack of jurisdiction ) states i in es- 





10 American Cement Copa. is IBCA—496—5-65 _ 


and IBCA-—578-7-66 (Sept. 21, 1966), 73 
ILD. 266, 273-78, 66-2 BCA par. 5849 at 27, 
154-157 (claim for loss of commercial busi+ 
ness dismissed without a hearing), aff’d on 
reconsideration, 74 I.D. 15, 18-27, (66-2 a 
‘par. 6065 at 28,065-073. . 

1 See Desert Sun Engineering Corp., IBCA— 
725-8-68 (Dec. 31, 1968), 75 I1.D. 424, 482, 
69-1 BCA par, 7431 at 34,512 in which in 
connection with its refusal to approve the 
Government’s request for a. hearing, the 
Board stated: “[I1]f every finding made by 
the contracting officer, and every conclusion 
or allegation made either by the contracting 
officer or the Department Counsel were to be 


substantiated at an oral hearing, the Govern-. 


ment nonetheless would fail before the Board, 


because the Government is improperly. at-. 


tempting to collect both actual and liquidated 
- damages”? (footnote omitted) ; see also Lioyd 
BE. Tull, Inc., IBCA-~574—6-66 (Feb. 15, 1967), 


67-1 BCA par. 6137 (contractor's claim de-_ 


nied without granting the requested hearing 


where the Board found ‘that there were no 


material facts in dispute). 


4 Interim Rules of Practice arora: the 


Interior Board of Contract ‘Appeals. — 
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“TT |he 
Board has authority to raise at any 
time and on its own motion the is- 
sue of its jurisdiction to conduct 
a proceeding | and may afford the 
parties an opportunity to be heard 
thereon.” (Italics added.) The gen- 
eral guidelines presently governing 


appeals before this Board state un- 


der Rule 4.100(e) (4) : “These rules 


will be interpreted so as to secure 


a just and inexpensive determina- 
tion of appeals without unnecessary 
delay.” Virtually identical lan- 
guage appearing in an earlier ver- 
sion of our rules has been inter- 
preted as providing the Board with 
authority to grant SUMIaEY. judg- 


“ment. 18 


| Decision 


[1, 2] The Garsanenes motion 
for summary judgment squarely 
raises the question of whether the 
Differing Site Conditions clause of 
the standard form of construction 
contract provides any basis for re- 


14 See Zurn Engineers, IBCA~-1176—12-77 
(July 20, 1978), 85 I.D. 279, 287, 0.24, 78-2 
BCA par. 13,335 at 65,192; and Armatrong. 
é& Armstrong, Ine., IBCA-1061-3-75 and 


IBCA-—1072-7-75 (Apr. 7, 1976), 83 LD. 148, - 


157, nu.28, 76-1 BCA par. 11,826 at 56,464. 
See also Ingalls Shipbuilding Division, Lit- 


ton Systems, Inc., ASBCA No. 22645 (Oct. 22, 


1979}, 79-2 BCA par. 14,147, in which the 
Board stated at page 69,627: 
“Our jurisdiction to entertain summary 

judgment motions is no longer in doubt. Such 
motions here acquired a deserved respecta- 


pility in our practice (in appropriate cases, of 


course) that they may not have enjoyed in 
earlier years. H.g., Lockheed Shipbuilding € 
Construction Co., ASBCA No. 18460, 77-1. 
BCA par. 12,458 at 60,380 (and authorities 


-elted) ; ; SanColMar Industries, Inc., ASBCA 


Nos. 15339, 16277, 16477, 738-2 BCA par. 
10,086. - 
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lief to a contractor who sustains 
serious damage to the contract work 
prior to completion and acceptance 


3 as a result of a severe rainstorm.. 
The appellant has not alleged and 

_ there is nothing in the record to — 
suggest that any action the Govern- 


ment took or failed to take con- 


| tributed in any way to the damages 
to the jobsite for which claim has. 


been made. There is no provision in. 
the contract contravening the Per- 
mits and Responsibilities _ clause 
which expressly makes the contrac- 
tor responsible for. work performed 


~ until completion and acceptance of | 


the entire construction work, 
While the appellant has requested. 
a hearing, it has not undertaken to 


show or even allege that any facts 
are in dispute for which the testi-. 


mony of witnesses might be of mate- 
rial assistance to the Board in its 


role of. fact-finder. Assumed to be > 


true by the Government for the pur- 
poses of the motion is that the dam- 
ages claimed were caused by an un- 


usually severe rainstorm. The Board 
finds that to convene and hold a 


hearing in such circumstances would 
not secure a just and inexpensive de- 
termination of the appeal without 
unnecessary delay. | 


If all of appellant’s silepations : 
are accepted as true, neither the Dif- 


fering Site Conditions clause nor 
any other clause contained in the 
contract provide a basis for grant- 


ing the appellant relief with respect 


to the claim asserted.1* For the rea- 


4 Although the instant contract is subject 


to the proyisions of the Contract Disputes 


sons stated and in reliance upon the 
authorities cited, the appellant’s re- _ 
quest for a hearing is denied, the . 


Government’s motion for summary 


judgment in granted, and the ap- 
peal is ACCOLUIE SY: denied. | 


Waren F. MoGraw, 
Che t Administrative J inaege 


IT CONCUR: 


G. Hinsuee Piveweos 
Administrative Judge 
TOPTIKI COAL CORP. 
(ON RECONSIDERATION) 


| a IBSMA 40 


‘Decided March 46, 1981 


Reoonsiders ion. of. the . cestion of 
July 28, 1980, in Toptiki Coal Corp., 
2 IBSMA 173, 87 LD. 331 (1980), 


reversing the decision of Administra- 
. tive Law Judge Tom M. Allen (Docket 


Nos. NX 9-69-R and NX 9-43-P) 


which vacated a notice of violation 
issued to. Toptiki | 
allegedly placing spoil. on the down- 


Coal Corp. for 


slope of its permit area in violation of 


30 CFR 716.2(a). 


Act of-1978 (P.L. 95-563, 92 Stat. 2383, 41 . 


U.S.C.A. § 601-613 (West Supp. 1980), our 
greatly. enlarged. jurisdiction under the Act. 
is of no benefit to the. appellant: in the circum-- 
stances present here. ‘This is.so because the 
decisions of the boards in this area reflect the 
rule enunciated in such cases as Arundel 
Corp. v. United States, 103 Ct. Cl. 688 (1945), 


cert. denied, 326 U.S. 752 (1945), and recently | 


confirmed as still the rule by the Court of 
Claims in Turnkey Enterprises, Inc. v. United 
States, Ct. CL __ (1979), 597 
F.2d 750. = 
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Decision of Hearings Division af- 


‘firmed as modified; notice of violation | 


vacated. 


. Surface Mining Control and Recla- 
oa Act of 1977: Spoil and Mine 
Wastes; 


Words and Phrases. 


“Downslope.” The deeunions ina multi- 
‘ple seam mining operation is the portion 
of the permit area below the actual] and 


projected outcrop of the lowest § seam be-. 


ing mined. 


_ APPEARANCES: Randolph L. Jo ones, 
- Jv, Esg., and Joseph W. Craft III, _ 
Esq., MAPCO, Inc., Tulsa, Oklahoma, 
and Richard McMillan, Jr., Esq., and 


David R. Case, Esq., Crowell and 


Moring, Washington, D.C., for Toptiki 


Coal. Corporation; John P. Williams, 
_Esq., Office of the Field Solicitor, 
Knoxville, Tennessee, and Marcus P. 
McGraw, Esq., Assistant Solicitor ae 


- Enforcement, Washington, D.C., 


tne Office of Surface Mining Redan 
tion and Enforcement. 


OPINION BY THE usin 
BOARD OF SURFACE MINING 


AND RECLAMATION 
| APPEALS . 


_ Toptiki Coal Corp. (Toptiki) has 
petitioned the Board to reconsider 


its decision in Toptiki Coal Corp., 
2 IBSMA 172, 87 I.D. 381 (1980). 


The Board granted reconsideration 
on Sept. 10, 1980; the parties have 
filed briefs; and oral argument was 


held on Dec. 5, 1980. In its earlier. 


_ decision, the Board held that down- 


slope is the area below the projected 


DEPARTMENT OF THE INTERIOR 


Downslope—Surface Mining © 
Control and Reclamation Act of 1977: 


[88 I.D. 


outcrop of the lowest coalbed 
(seam) on.a mountain being mined 


rather than the area below the pro- 


jected outcrop of the lowest coal . 


_ seam under permit, as was held by. | 


the Administrative Law Judge. In — 
accordance with its holding, the 
Board reversed the decision of the 
Administrative Law Judge and re- 


instated the notice of violation 


issued to Toptiki by the Office of 


Surface Mining Reclamation and 


Enforcement (OSM) for allowing 


‘spoil on the downslope portion of 


its permit. area. | 

In our original decision | we con- 
cluded that of the four seams within 
Toptiki’s permit area, the lowest | 


being mined at the time of inspec- 


tion was the next-to- highest. In 


making that determination we di- 


rected our attention solely to the | 
fact that there was no mining di- 
rectly below the mining on that 
seam. A re-examination of the rec-_ 
ord discloses that conclusion to have 
been correct. It also reveals, how- 
ever, that. mining of the next-to- 


lowest seam was occurring at two 


places some 600 feet apart on either 


side of the site of the violation 


alleged by OSM. 


The Board is thus presented with 
the question whether the term 
“downslope,” as defined in 30 CFR 
710.5 and as used in 30 CFR 716.2 
(a), means the entire area directly 
below any portion of the lowest 


seam being mined in a particular 
section of a mountain, or only so 


much of that area that is below the 
projected outcrop of the lowest — 


869) | LYNN KEITH 
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March 17, 1981. 


seam being mined within the entire 
permit area. 

(1) Toptiki argues that the 
former interpretation is broader 
than is necessary to serve the pur- 
pose of the regulation. prohibiting 
spoil on the downslope, namely, to 
protect natural areas that would 


otherwise not be disturbed by. min-— 
ing operations because they are — 


below the projected. outcrop of the 
lowest coal seam being mined. We 


agree both with Toptiki’s statement. 
of the purpose of the subject regu- 


lation and with the interpretation 


of the regulatory definition of 
“downslope” that it asserts on that 


basis. We hold, therefore, that 


“downslope” means only the por- 


tion of the permit area below the 


actual and projected outcrop of the © 


lowest seam being mined ? and that, 
under the facts of this case, Toptiki 


did not place spoil on the down- 


slope portion of its. permit area. 
Our decision is changed in accord- 


ance with the above. The decision 


of the Administrative Law Judge is 


1Tfhe following cross section depicts the 


placement of spoil alleged to be in violation . 


of 30 CFR 716. a(a). Note, it is not drawn to 


Scale. . i Sana * 
‘Senet ede ee ee 7 et 
(highest) ee eee 
‘Seam 2 —. ee Gath Sk ae Prt Sy 
| | mining ; *” -nining 
Sean 3 poe lee iE she ee _ a ee ie 
_ a site of alleged violation 
. Seam 4 a ee a ee 


. (lowest) 


2Unless the entire projected length of a 


_ lower seam is coextensive with or longer than 
the higher one, there could be situations 
where the downslope suddenly shifts. from a 
lower to a higher plane. 


affirmed and the notice of violation 
is vacated, not, however, because the 
area of the alleged violation was 
above the projected outcrop of the 
lowest seam permitted to be mined, — 
as was held below, but rather be-- 


cause it was above the projected out- 


crop of the lowest § seam octually be- 
ing mined. | 
‘“Mrvin J. cues | 
Adminisiratwe Judge 
Newton FRIsHperc 
Admimsiratiwe Judge 


LYNN KEITH 


53 IBLA 192 
Decided M arch 17, 1981 : 


Appeal from ‘the decision of the 
Montana State Office, Bureau. of Land 


‘Management, declaring — 87 mining 

claims abandoned and void. M MC 

47859. | : 
‘Affirmed, 


AG ‘Federal Land Policy and Manage- 


ment Act of 1976: Recordation of | 


‘Affidavit — of Assessment Work or 
Notice of Intention to Hold Mining 
_ Claim—Mining Claims: Recordation 

‘Under sec. $14 of the Federal Land Policy 


and Management Act of 1976, 48 U.S.C. 
§ 1744 ART0), the owner of a mining | 


This does not mean that Toptiki 1s im- 
Imune to any regulatory mechanism govern- 


ing the disposal or maintenance of spoil. Like- | ~ 


wise, it remains subject to all applicable post- 
mining reclamation requirements, no matter 
how much more difficult those may become due | 


to the spoil handling peeves se ar has 


voluntarily che sen. 
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claim located before Oct. 21, 1976, must 
file a notice of intention to hold or evi- 
dence of performance of annual assess- 
ment work on the claim on or before Oct. 
- 22, 1979, and prior to Dec. 31 of each year 
thereafter. This requirement is manda- 
tory and failure to comply is deemed con- 
dusively to constitute an abandonment of 
the claim by the owner and renders the 
claim void. 


2, Federal Land Policy and Mane: 
ment Act of 1976: Recordation of Min- 
ing Claims and .Abandonment— 
Mining Claims: Abandonment 


The conclusive presumption of abandon- 
ment which attends the failure to file an 
instrument required by 43 U.S.C. § 1744 
(1976) is imposed by the statute itself. 
A matter of law, it is self-operative and 
does not depend upon any act or decision 
of an administrative official. In enact- 
_ Ing the statute, Congress did not invest 
‘the Secretary with authority to waive or 
excuse noncompliance with the statute, 
or to afford claimants any relief from 
_ the statutory consequences. 


3. ‘Administrative Procedure: Adjudi- 


cation — Evidence: Generally — Evi- 
dence: Presumptions—Federal Land 
Policy and Management Act of 1976: 
Recordation of Affidavit of Assessment 


- Work or Notice of Intention to Hold 
Mining Claim—-Mining Claims: Aban- 


donment 

Although at common law, abandonment 
of a mining claim. can be established 
only by evidence demonstrating that it 
was the claimant’s intention to abandon 
it and in. fact did so, in enacting the 
Federal Land Policy and Management 
Act of 1976 (48 U.S.C. § 1744 (1976) ) 
Congress specifically placed the burden 
on the claimant to show that the claim 
has not been abandoned by his compli- 
ance with the Act’s requirements, and 
- any failure of compliance produces a con- 
clusive presumption. of abandonment. 
Accordingly, extraneous evidence that a 


2 DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[88 LD. - 


claimant intended not to abandon his 
claim may not be considered in euch 
cases, 


4. Administrative Authority: Gener-_ 
ally—Constitutional Law: Generally— 
Federal Land Policy and Management 


Act of 1976: Recordation of Affidavit 
of Assessment Work or Notice of In-— 


tention to Hold Mining Claim—-Min- 
ing Claims: Recordation | 


Department of the Interior, as. an agency | 
of the executive branch of Government, 
is without jurisdiction to consider 
whether the mining claims recordation 
provisions of the Federal Land Policy 
and Management Act of 1976 are 


— eonstitutional, 


D. Estoppel—Federal Employees and 
Officers: Authority to Bind Govern- 


ment 


Reliance on incomplete information pro- 
vided by Federal employees cannot create 
any rights not authorized by law. 


APPEARANCES: Lynn Keith, pro se. 


OPINION BY 
ADMINISTRATIVE JUDGE 
STUEBING 


INTERIOR BOARD OF 
LAND APPEALS — 


By its decision dated Oct. 14, | 
1980, the Montana State Office, 
Bureau of Land Management 


(BLM), notified Lynn Keith and 


Art Neils that their 87 lode mining 
claims, location notices for which — 
previously had been recorded with 





- 17The claims are listed by name, serial 
number, and date of location in BLM’s de- 


Cision of Oct. 14, 1980, to which reference is 


here made. 


ae | LYNN KEITH 
> ae: March 17, 1981 


BLM, were deemed to be abandoned 
and void because of the failure of 
the claimants to file with BLM 
either affidavits of assessment work 
performed or notices of intention to 
hold the claims. As all of the claims 
had been located prior to Oct. 21, 


1976, either such affidavits or notices 


of intent were required to be sub- 
mitted to BLM on or before Oct. 
22, 1979, as provided by statute and 
regulation. 43 U.S.C. § 1744 (1976) ; 

43 CFR 38383.2-1(a). On Oct. 28, 
1980, BLM issued an amended de- 
cision to correct an error in the 
original so as to show that location 
notices for each of the claims had 
been recorded on 


in the original decision. 


Lynn Keith has appealed? 2 from _ 
BLM’s finding that the claims must 


be deemed abandoned and void. Ap- 
pellant does not deny that no affi- 
davits of the performance of assess- 
ment work or notices of intention to 
hold these claims were filed. Instead, 


appellant contends that the regula- 
_ tions are arbitrary, capricious, un- 


constitutional, inequitable, unrea- 
sonable, preemptive, and subject to 
continuously revised interpretations 
which are applied retroactively. Ap- 


pellant also argues that the regula- 


tions are not being used by BLM 
_ for the purpose intended by the stat- 
ute, but to burden claimants’ with 
unnecessary obligations. Moreover, 
_ appellant says, BLM failed to ade- 
quately inform the public of the new 
- requirements in that the notices dis- 


2 Art Neils, the other party in interest, did 
not appeal. 


Oct. 22, 1979, 
_ rather than on the date Pientioned 


37 _ 


tributed Age BLM. noid incom-_ 
plete information. As an example, 
appellant has submitted an informa- | 


tion “flyer” or “broadside” which — 


BLM prepared and distributed to 
explain where, when, and how loca- 
tion certificates must be recorded. 
This publication makes no reference 
to the need to file evidence of as- 


: sessment work or notices of ‘inten- 
tion to hold claims. | 


_ Although appellants arguments 
in support of these various conten- 


tions are well presented and clearly 


understood, they do not establish a 
basis for reversal of BLLM’s decision. 

[1] Under sec. 314 of the Federal 
Land Policy and Management Act 
of 1976, 43 U.S.C. § 1744 (1976), the 
owner of a mining claim located on 
or before Oct. 21, 1976, must. file 
notice of intention to hold the claim, 
or evidence of the performance of © 
annual assessment work on the 
claim, in the proper BLM office on | 
or before Oct. 22, 1979, and prior to 
December 31 of each year thereaf- 
ter. This requirement is mandatory, 
not discretionary, and failure to 
comply is deemed conclusively to 
constitute an abandonment of the 
claim by the owner, and renders the 


claim void. Jones V. Brady, 51 
IBLA 361 (1980). 


[2] The conclusive presumption 
of abandonment which attends the 
failure to file an instrument re- | 
quired by 43 U.S.C. § 1744 (1976) is 
imposed. by the statute itself, and. 
would operate even without the reg- 
ulations. See Northwest Citizens for 
Wilderness Mining Co., Ine. v. Bu- 


-rean of Land M piagonent Civ. No. 


B72 © 
4 8-46 M (D. Mont. June 19, 1979). 
A matter of law, the conclusive: pre- 


‘sumption is self-operative and does © 


not depend upon any act or decision 


of an administrative official. In en-— 
acting the statute, Congress did not 


invest the Secretary of the Interior 


with authority to waive or excuse 


noncompliance with the statute, or 


to afford claimants any relief from 
the statutory consequences. Thomas 


fF. Byron, 52 TIBLA 49 (1981). 


| [8] Appellant also argues that the 
‘intention not to abandon these 


claims was apparent, saying, in es- 
sence, that the act of filing the cer- 
tificates of location for record in 


- BLM and the payment of recording 
_ fees on the last day on which notices 


of intention to hold, or evidence of 
| assessment work could be submitted, 
clearly indicated that the claims 


were not abandoned. At common: 


law, evidence of the abandonment 


of a mining claim would have to. 


establish that it was the claimant’s 


intention to abandon and that he in: 


fact did so. Farrell v. Lockhart, 210 
U.S. 142 (1908); 1 Am. Jur. 2d, 
Abandoned Property 8813, | 

(1962). Almost any evidence tend- 
Ing to show to the contrary would 
be admissible. Here, however, in 
enacted legislation, the Congress 


has specifically placed the burden 


- on the claimant to show that the 

claim has not been abandoned by 
complying with the requirements of 
the Act, and any failure of compli- 
ance produces a conclusive pre- 
sumption of abandonment. Accord- 
ingly, extraneous evidence that a 


- claimant intended not to abandon | 


_ Inay not be considered. 
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4] Appellant's challenge of ‘iis ; 


‘statute and regulations cannot be 


sustained here. Essentially, the reg- 
ulations merely mirror the statute 
and, to the extent that they have 
been considered by the courts, they 
have been upheld. See Topaz Beryl- 
lium Oo. v. United. States, 479 F. 


Supp. 309 (D. Utah. 1979) (appeal 


pending); Northwest Citizens for 
Wilderness Mining Co., Ine. v. Bu- 
reau. of Land M bngeneal SUPTQ. 
In any event, it has frequently been 
held that an appeals board of this 
Department has no authority to de- | 
clare a duly promulgated regulation — 
invalid. Hawon Co., 
IBLA 313 (1980) ; ef. Garland Coal 


and Mining Co., 52. IBLA 60 


(1981). Nor may such a regulation 
be waived by the Department. Mar- 
vin EB. Brown, 52 TBLA 44 (1981), - 
and cases therein cited. With refer- 
ence to the statute, this Board ad- 


heres to its earlier holdings that the 


Department of the Interior, being 


an agency of the executive branch — 


of the Government, is not the 


proper forum to decide whether an 
act of Congress is constitutional. 
Alew Pinkham, 


52 IBLA 149 
(1981), and cases therein cited. 
Jurisdiction of such an issue is re~ 


served exclusively to the judicial _ 
branch, 


[5] Appellant asserts that the — | 
failure to file the required docu- 
ments is attributable to inadequate 


and incomplete information sup- 


plied in BLM publications and | 


orally by BLM personnel. However, — 
all persons dealing with the Gov- — 
ernment are presumed to have — 
knowledge of relevant statutes and 


(88 LD. _ 


USA. 45° — 


a = Oe UNITED STATES v. FLYNN 
ow 4 7 March 18, | 


_ aie proniulaatsd regulations. Ped- 


eral Orop Insurance Corp. v. Mer- - 
Edward 


rill, 382 U.S. 380 (1947) ; : 
W. Kramer, 51 IBLA 294 (1980). 
- Therefore, reliance upon erroneous 


or incomplete information provided 


by BLM employees cannot. relieve 
the owner of a mining claim of an 
obligation imposed by statute; ‘or 
create rights not authorized by law, 
or relieve the claimant of the conse- 


. quences imposed by the statute for 


failure to comply with its require- 
ments. Parker v. United States, 461 
F.2d 806 (Ct. Cl. 1972); Montilla 
_ v. Onited States, 457 F. 2d 978 (Ct. 
Cl. 1972) ; Atlantie Richfield Co. v. 
Hickel, 432 F. 2d 587 (10th Cir. 
1970); ; Northwest Citizens for 
Wilderness Mining Co., Ine., 38 
IBLA 317 (1978). In the absence of 
_a showing of affirmative misconduct 


by. a responsible Federal employee, 
an estoppel will not lie against the 
Government because of reliance on 


erroneous or inadequate informa- 
tion given. United States v. Ruby 
—-Co., 588 F. 2d 697 (9th Cir. 1978). 

Accordingly, pursuant to the au- 
thority delegated to the Board: of 


Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the de- 
cision - appealed from, as supple- 


mented, is affirmed. 


 Epwarp W. Sromsma —~ 
EE eG pak 


Wr CONCUR: 

James L. Bursk1 
Administrative Judge 

oO C. Ranpab Grant, JR. es oe 
_ Acting Administrative Judge 
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‘UNITED STATES v. DONALD E.. 
FLYNN AND HEIRS OF HENRY 
- _ OROCK, DECEASED 


(83 IBLA 208 
| Decided March 18, 1981 


Appeal. from a ae ision of Administra- 


~~tive Law Judge E, Kendall Clarke re- 


jecting the Native allotment applica- 


tion of Henry Orock, AA-5841, to the 
extent that it conflicts with the trade 


and manufacturing site application of - 


Donald Flynn, AA-4545, and approv- 


ing the Flynn application. 
Affirmed as modified. 
1. Alaska: Native Allotments 


An Alaskan Native allotment applicant is 


required to make satisfactory proof of. 


substantially continuous use and. occu- 


pancy of the land for a minimum period 


of 5 years. Such use and occupancy con- 


templates substantial actual possession 
or use of the land, at least potentially ex- 


clusive of others, and not merely inter- — 
mittent use.. While qualifying use must 


be. substantially continuous, there is no 
requirement that the 5-year use be in a 
consecutive 5-year ee 


2, - Alaska: ‘Native Aitctneute — 
Alaska: Possessory Rights 


The right to a Native allotment vests only 


upon the completion of 5 years’ use or oc- 
cupancy of land and the filing of an ap- 
plication therefor. Absent the timely filing - 
of an allotment application, where a Na- 


‘tive, who has completed the requisite 5 . 


years’ use, ceases to use Or occupy the 


land and permits the land to return to | 
an unoccupied state, the right to an al- 
-lotment of that land also terminates, re- 


gardless of the subjective intent of the 


_ Native. In a similar fashion, all posses- 
sory rights afforded by the Act of May 17, 
(1884, 28 Stat. 24, 


26, and other similar : 
Acts, terminate upon the cessation of | 
actual use or occupancy. Such lands then 
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become open to the initiation of rights 
by others. 


63. Alaska: Native Ativenente nates 
of Practice: Government Contests 


The provisions of 25 U.S.C. § 194 (1976) 
relating to the placing of the burden of 
proof do not apply where the Govern- 
ment contests the qualifications of an al- 
lotment applicant. An allotment applicant 
in such a situation is the proponent of 
the rule and must show his or her entitle- 
ment to the land sought. 


Lucy §. Ahvakana, 3 IBLA 341 
(1971), and Wilbur Maxtin, Sr., A- 


25862 (May 31, 1950), overruled to 
extent inconsistent. 


APPEARANCES: Joel Bolger, Esq., 
and David B. Snyder, Esq., Alaska 


Legal Services Corporation, for the 
heirs of Henry Orock 
ston, Esq., Cranston, Waters, Dahl & 
Jarrell, Anchorage, Alaska, for Donald 
E. Flynn. 


OPINION BY nen 4 
ADMINISTRATIVE JUDGE 
| BURSKL 


INTERI OR BOARD OF 
LAND APPEALS | 
The heirs of Henry Orock ap- 
peal from the decision of Admin- 
istrative Law Judge E. Kendall 


Clarke rejecting the Native allot- 
_ ment application of Henry Orock, — 


AA-5841, to the extent that it con- 


flicts with the trade and manutfac- . 


turing site application of Donald E. 
Flynn, 
Flynn’s application. 

On. Dec. 4, 1968, Donald Flynn 
_ filed a-notice of location for a trade 
and manufacturing site near. the 


DEPARTMENT OF THE 


; Charles Cran- 


AA-4545, and approving 
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Dog Salmon River. Henry Orock | 
filed a Native allotment applica- 
tion on. Dec. 22, 1969, for lands. 
which conflicted as to 35 acres with 
Flynn’s site. Orock claimed use since 
1945. Following Flynn’s. filing an 
application to purchase in Janu- 
ary 1972, BLM issued a complaint 
alleging that Flynn had attempted — 
to appropriate occupied and im- | 
proved lands claimed by an Alaska 

Native. That complaint was dismis- 
sed on Oct. 27, 1976, and BLM pre- — 
pared to issue a patent to Flynn. 
The heirs of Orock filed a complaint 
with the United States District 


Court for the District of Alaska 
_ seeking to enjoin BLM from issuing 


a patent to Flynn and requesting 
that a patent to the disputed lands 
be issued to them under the Native 
Allotment Act. By order dated Dec. 
17, 1976, the District Court directed 


that the Department of the Interior 


hold a hearing covering all conflict- 


> ‘ing issues between BLM and the two 


applications. The hearing was held 
in King Salmon, Alaska, on Oct. 21 


and 22, 1977. 


Judge Clarke’s ‘decision provides 


a detailed summary of the testimony 


and evidence adduced at the hear- 


ing, and we set forth here: 


Gerald Yeiter, a BLM realty specialist 
and trespass investigator, was called as 
a witness for the Government. (Tr. 6). 


He testified he conducted a field investi- 


gation of the disputed land on June 11, 
1973. A helicopter flight was made over 
the entire 160 acre allotment. During the 
flight, Mr. Yeiter saw a small cabin, 
which. was later determined to belong to - 
Donald Flynn, on the site. (Tr. 8). The 
site is situated on a butte in an area that 
is very good for hunting aud netne 
(Tr. 9).° 


i UNITED 


An earlier field report. concerning 
Henry Orock’s native allotment (Ex. 9) 
prepared by William E. Ireland and Mr. 


.Yeiter recommended that the allotment 


be rejected. (Tr. 11).: The report. con- 


- eluded that the applicant, Orock, had. 
‘ abandoned use of his allotment. several . 
years prior to the field examination. (Ex. 


8) A supplemental investigation on Jan- 
uary 20, 1975 ‘and report dated April 2, 
1975 was made by Mr. Yeiter. He con- 
cluded that ‘it is likely a cabin could 


have been there, however, possibly too | 


_ deteriorated. to be. recognized.” In. addi- 
- tion he determined, “If a cabin was there 


ag alleged, it had definitely been aban- 


doned since 1961.” (Tr.18, Ex. 10). An- 
other supplemental report dated Febru- 
ary 14, 1977 prepared by Mr.. Yeiter 
_ Teaffirmed his earlier recommendations. 
(Tr. 14, Ex. 11). In, particular the FEPOEE 
States: 

“It is the fivestl cutewe opinion that 
a cabin was constructed in 1942 as Moses 
Taongnok has stated. ‘The roof had caved 
in, in 1952 as stated by Tom Riley. Fur- 


ther, that due to age, the cottonwood 
logs were in an aggressive state of decay © 


| and the applicant left the area in 1952 not 
to return, with no further use of the land. 


approximately four miles up river were 
_ abandoned and _ only. utilized in a tem- 
porary manner. That the applicant. (ac- 
cording to his brother-in-law, Nick 


Meticgoruk). stated. that Orock left Pilot . 
Point in December 1959 because of ill 
health not to return. It appears to this 
7 investigator from the best evidence sub- 
mitted by Orock in the land in question 
had been segregated by Flynn’s use and- 


occupancy since 1965, which was four 


years prior to Orock’s: ane an applica-. 


_. tion for an allotment. . Further from 
the best evidence cipplietto this investi- 


gator by Henry Orock (sic) heirs there — 


was no real proof that Orock ever occu- 
pied and used the Jand | in question as 
| required. “ : 

On -cross-examination’ by counsel for 
~ Henry Orock, Mr. Yeiter stated in inves- 
tigating a Native Allotment Application 
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he would attempt to talk to all the people 
‘who may have knowledge concerning an ~ 
applicant’s allotment. (Tr. 17). However, 
he only contacted the people on the Pilot 
Point and Ugashik village councils during 
his investigation in 1978. (Tr. 18). The 


allotment is 11.2 air. miles from Pilot 


Point. (Tr. 18). Mr. Yeiter: also had res- 
ervations about the BLM’s. decision to— 


grant 125 acres.of land adjacent. to the 


disputed area to the Heirs of Henry 
Orock, (Tr. 19), When asked what “aban- — 
donment” meant to him, Mr. Yeiter ex- 
plained, “. . ..[I]f I went down to the _ 
Dog Salmon River, and decided to leave 
my job and go trapping for a couple: 
months, and cut me a log cabin, and just 
take: off and leave and never return.” 
(Tr; 20). | 

During a third visit to the allotment, 
Mr. Yeiter did discover some old logs be- 
hind Flynn’s cabin.. (Tr, 22). He stated 
these logs could have been overlooked 
earlier since they were covered with moss 
and vegetation, (Tr. 23). The logs were 
ten feet away from Flynn’s cabin. An- 


-other site-was discovered upriver approx- 


imately four miles east of the allotment. 
(Tr. 21). A cabin found on this site is sun 


- recognizable. (Ex. 11). 
The site plus one other which is located 


On further rapa by counsel for 


Mr, Flynn, Mr. Yeiter asserted he has 


a forestry background | that would allow 
him to determine the age. of cottonwood 
trees. (Tr. 172). A sample of a. cotton- 
wood log that was found -lying near 
Flynn’s cabin was taken on October 8, 
1976. (Hx. H). Mr. Yeiter estimated the 


- log to be over twenty years old and pos- 


sibly up to thirty years old (Tr. 175). 
Likewise, he determined: the log had been | 


on the ground for that amount of time 


also. (Tr. 176)..In his opinion, the logs 
have been part of a disintegrating cabin 
for about twenty years. | 

A field examination report dated Octo- _ 
ber 18, 1976, prepared by Carl F. Ehelebe, — 


a BLM natural resource specialist, con- 


firmed the discovery of deteriorating cot- 
tonwood logs that had been part of a _ 
small cabin 10 feet away from Flynn’s ~ 
cabin. (Flynn Ex. I). The report con- 
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eluded it had taken many years for the 
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cottonwood logs to disintegrate into the | 
* 81). The affidavit also. stated that Mr. 
-Condardy last saw the cabin standing on 


condition that it was found in. Although 
the logs could have possibly been part of 


a.cabin that Henry Orock contended was — 
on the allotment, the report opined that 
the logs are highly unlikely to be the re- 
mains of any structure that was alleged . 
to. have been standing in 1964, Moreover, 


since the degree of deterioration is so ad- 
vanced, it is also unlikely that the logs 
were part of a cabin that was built in 
' 1947, The logs found were 20 to 30 years 
old... | : ee ue 
Another field examination report also 
dated October 18, 1976, involving the Dog 
Salmon River area was introduced into 
evidence. (Flynn Px. J.). This report also 
acknowledged there were several cotton- 
wood logs found behind Flynn’s cabin. 
The report stated “[T]he logs were all 
in an advanced state of decomposition, 


suggesting that the structure has been | 


collapsed for 10 or more years.” Although 
rusted cans, glass fragments and pieces 
of decayed roofing paper were found, no 
personal belongings were uncovered. In 
addition, this report disclosed there is 
‘another structure of more recent con- 
struction four miles upstream from 
Flynn’s cabin site. This structure had 
collapsed at least several years prior to 
its discovery by the field examiner. 


Arthur Condardy, Sr., was called as a 


witness on -behalf of Henry Orock. He 


has resided in the Pilot Point-Ugashik 
area for the past fifty years. (Tr. 26). In — 


addition, he has known Henry Orock since 
he was a “kid.” He visited Oreck at the 
eabin on the Dog. Salmon River. in the 


late forties and early fifties. The visits | 


were made during the winter when Orock 
was trapping. The cabin was made out of 


logs. (Tr. 27). Mr. Condardy. estimated — 
Orock trapped near the vicinity of the. 


cabin for 10 years. Orock also hunted for 
caribou up near the cabin. (Tr. 28). Mr. 
' Condardy testified Orock moved to An- 


‘chorage in 1968 or 1969. However, Orock 


made trips back to the cabin ouring trap- 
ping season. (Tr. 29). 

On cross-examination, Mr. Condardy 

admitted: he had stated Orock left for 
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trapping in 1959. (Tr. 58). | 
would go back and forth to Pilot Point 


built his, 
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Anchorage in the early 1960’s in an affi- 
davit made October 8, 1976. (Hx. A, Tr. 


the allotment in 1952 or 1953. (Tr. $1). In» | 
addition, he asserted Orock would not 


- leave his rifle at the site but would take it 


with him in the dogsled. (Tr. 33). He has 
never seen Orock on the allotment after 
1960, although Orock was back at Pilot » 


| Point eonstantly ‘during: the. 1960's. (Tr. 


34). | 
Valentine Supsook, a former pestdent of 
Pilot: Point, also is acquainted with Henry 
Orock..He has visited and stayed at 
Henry Orock’s cabin near the Dog Sal- 
mon River in the 1950’s. (Tr. 40). Accord- 
ing to Mr. Supsook, Orock allowed other 
residents of Pilot Point use of the cabin. 


Mr. Orock also owned a house in Pilot — 
Point. (Tr. 42). When Mr. Orock became | 
ill, he stopped going up to the cabin. (Tr. | 


43). 
On cross-examination, Mr. Supsook tes- 


tified the area near Orock’s cabin is a 


customary hunting ground for all of the 
people in the Pilot Point area, (Tr. 45). 
However, it is customary that no one goes _ 
near another person’s trapline. Orock’s 
traplines could have extended for more 
than five miles. (Tr. 46). 

Mary Beth Toms, one of Henry jets 


daughters, testified she recalled her fa- 
ther going trapping in 1956. (Tr. 52). 


Furthermore, she believes her father went 
Mr. Orock 


from Anchorage during the 1960’s. (Tr. 


—«). At times he was forced to stay in 


Anchorage because of his failing health. 
(Tr, 56). Ms. Toms contended her father 


always wanted to go back to his land on 
the Dog Salmon River. (Tr. 56). 


Moses R. Taongnok, from Ugashik, tes- 


tified he helped Henry Orock build his 


cabin out of cottonwood on the Dog Sal- 
mon. River. (Tr. 638). When Mr. Taong- 
nok visited the allotment in the 1960's, he 
found that Mr. Flynn had built a cabin 
right over the area where Mr. Orock had 
(Tr. 67). The last time Mr. 
Taongnok went trapping with Mr. Orock 
at the allotment was in the 1960's. (Tr: 
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Z 70). Mr. Sa iaiense has a cabin eight miles 
downriver - from the disputed site. (Tr. 


TH). 


Mr. ‘Taongnok admitted . on CTOSS-€X- 
- amination he did not see Mr. Flynn tear 

‘down Mr. Orock’s cabin. (Tr. 76). An affi- 
davit signed by Mr. Taongnok indicated 
he had helped Mr. Orock build the eabin 
in 1942. Furthermore, Mr. Taongnok 
‘stated he did not know when Mr. Orock 


last used the cabin or land. (Flynn, Ex. 


iB). However, Mr. Taongnok denied that 
the affidavit accurately states his testi- 
mony. He testified he does not know when 


. he last saw the cabin. (Tr. 81). 


Martha Lonsdale, another one of Henry 
Orock’s daughters, also testified that her 
father built a cabin on the Dog Salmon 


River. (Tr. 84). After Ms. Lonsdale had - 


moved to Anchorage, Mr. Orock would 
visit her annually. Mr. Orock moved to 
_ Anchorage from Pilot Point in 1967. (Tr. 
87). Ms. Lonsdale has no knowledge as 


to whether her- father went back to his 


land on the Dog Salmon River after 1963. 
. (Tr. 88). However, a letter dated Novem- 
ber 14, 1965, signed by Henry Orock, 
stated he was going back to Pilot Point 
the next day. (Orock Ex. K). She visited 
‘the eabin in 1970. (Tr. 92). | 
_ During her visit to the allotment in 
1970, Ms. Lonsdale discovered that a new 
cabin had been built near the site of 
Orock’s old cabin. The only evidence of 
_ the old cabin were logs that were stacked 
_ three. or four logs high. (Tr. 94). She 
also found nets and traps stacked against 


_ these old logs. According to Ms. Lonsdale, 


the traps were old. An old rifie was found 


: hanging on the door of the new cabin. 
(Tr. 95). She took the rifle in belief that . 


it had belonged to her father. She also 
returned to the site every year until 1976. 


' In 1971, she found that. the remaining ~ 


portions of the old, cabin had been re- 
moved and a snowmobile shelter built on 


that site. (Tr. 96). However some of the 


old logs still were on the ground near the 
~ new cabin, Some of the logs were stacked 
behind the new cabin. (Tr. 97). 

On crogs-examination, Ms. Lonsdale 
maintained me old logs were stacked 


‘tion, Mr. | 
took the photos in 1949 (Tr..120). He — 


.Mr,. Flynn. 


two and a half feet high Stari she 
visited the allotment in 1970. (Tr. 100). 
She discovered the new cabin had two 
rooms. The floor in one of the rooms in 
Flynn’s cabin appeared to have been. com- 
pacted as if someone had walked on it for. 
years. (Tr. 101). She also contended that 
the new cabin was built over part of the 
site of the old cabin. (Tr. 108, Ex. D). 

Nick Meticgoruk, who has known 
Henry Orock for many years, testified 
he visited the Dog Salmon River. cabin 
site and took photographs of it sometime 
in the 1950’s or later. (Tr.. 108, Orock 
Ex. C, D and E). He did not visit Orock — 
at the cabin site after he took those 
photos. (Tr. 112). Mr. Meticgoruk is a _ 
resident of Pilot Point. He stated that 
Mr. Orock trapped for furs every year. 


(Tr. 113). A photograph of Mr. Orock 


standing in front of a log cabin was in- | 


troduced into the record. (Ex. C). He 


also contended that a rifle found during 
the 1970 inspection he made with Ms. ° 
Lonsdale belonged to Henry Orock. (Er. 


114, Orock Ex. N 1-6). In addition, he © 


confirmed Ms. Londale’s [sic] contention 
that the Flynn cabin was built on top of 
Orock’s old cabin, (Tr. 115). a | 
An affidavit signed by Nick Meticgoruk 
indicated that the photos of the Orock 
cabin, (Orock Ex. C), were taken in 
1949. (Flynn Ex. E). On cross-examina- 
Meticgoruk coneeded that he 


also stated that Mr. Orock did not go 
back to Pilot Point after 1959. (Tr. 121). 

Another one of Henry Orock’s daugh--- 
ters, Jane Stephenson, was called as a 
witness. 
trapping near the Dog Salmon River in 
1957. (Tr. 126). She also testified that 
Mr. Orock was forced to go to Anchorage 
because of his failing health. (Tr. 127). 


According to Ms. Stephenson, Mr. Orock. 


always intended to go back to the cabin — 
on the Dog Salmon River. (Tr. 128). _ 

Orin D. Sebert was called on behalf of | 
Mr. Sebert is a pilot for 
Peninsula Airways which is headquarter- 
ed in Pilot Point and King Salmon. (Tr. 
184). He has been flying out of Pilot’ 


She stated Mr. Orock went _ 
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Point since 1954. In addition, he has re- 

sided in Pilot Point since 1949. He flew 
Mr: Flynn into the Dog Salmon River 
area on August 8, 1965. (Tr. 186). How- 


ever, Mr. Sebert did not go up to the - 


cabin site at that time. From the land- 
ing site, he could not see the cabin site. 
(Tr. 187). During a later visit he went 
up to the cabin. -He could not recall ob- 
serving any remnants of an old cabin 
near Flynn’s cabin, (Tr. 187). Signifi- 
cantly, Mr. Sebert was aware that there 
was a cabin at the disputed allotment 
earlier. But, the cabin was no longer 
_ there when he took Mr. Flynn there. The 

old cabin was used up to 1959. (Tr. 138). 
Mr. Sebert announced that other people 
from the Pilot Point area trapped near 
the Flynn cabin. He contended four or 
five other people he knew did. (Tr. 139). 
Although he lacks any records concern- 
ing air travel in 1960, he believed Mr. 
Orock did not go back to the Dog Salmon 
River after 1960. (Tr. 140). On the other 
hand, Mr. Sebert acknowledged that. Mr. 
Orock made visits back to Pilot Point 
during the 1960’s. (Tr. 41). Moreover, 
Mr. Sebert denies that Mr. Flynn had 
ever asked him about the prior use of 
the disputed land in question. (Tr. 142). 
But upon further questioning, Mr. Sebert 
. changed his testimony and stated, “I 
think he did,-yes.” (Tr. 142). 


Robert W. Gruber stated he flew Don. 


Flynn into the Dog Salmon River area 
in June, 1965. During a thirty minute in- 
spection of the area at that time, he did 


not discover a cabin or any remnants of - 


one. (Tr. 146). However, the inspection 
was a general one of the area. If the re- 
mains of a cabin were hidden under the 
trees, he would not have seen them, (Tr. 
151). 
— ‘Robert Piatt, a former: assistant hunt- 
_ ing guide for Mr. Flynn, stated he worked 
at the Dog Salmon cabin site in 1966. He 
saw. an. outline of an old cabin behind 
Flynn’s cabin. The outline was. covered 
- with vegetation. (Tr. 153). During the 


three years that Mr. Piatt was at Flynn’s 


-eabin, he saw no one else come up to the 
area and use it. (Tr. 155). However, he 
never was at the cabin during the winter 
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months. (Tr. 156). Additionally, he never 
uncovered any nets or traps near the old 
cabin. (Tr. 157). Likewise, he never 
found any part of Flynn’s cabin to be 
constructed from any old cee TORR: 


(Tr. 158). 
Roger B. Briggs, a ‘digherman: from 
Ugashik, Alaska, testified he visited. 


Flynn’s cabin in the fall of 1965. (Tr. _ 
161). At that time the cabin was nearly 
completed. He was at the site for three 
hours. However, he did not find any signs 
of any old cabin. He also insisted that 


‘Mr. Flynn's cabin was constructed out 


of plywood and no part of it used any | 
cottonwood logs. (Tr. 162). He does not | 
know Mr. Orock. (Tr. 163). | 
Donald Flynn, a guide and commercial 
fisherman from Homer, Alaska, stated he 


' began conducting guided hunting expe- 


ditions in the Dog Salmon River area in 
1965. (Tr. 188). Mr. Flynn declared: 
“In the—in the summer and fall of ’65. 
I think the first trip was done with Bob 
Gruber, when I definitely had in mind to | 
find a site for my cabin. We circled the 
Dog Salmon River area. And I had 
already established that that was an area 
that I would like.. We were looking for a 
place where we could land safely for a 


‘plane operation, and where we could 


build a dry camp above the swamp. 
There’s quite a bit of swamp in that area. 
So we stopped at what is now the—my > 
established camp, where there is a rock 
ridge that juts out into the river, with 
tree protection and good possibility of 
building a permanent area.” (Tr. 189). 
- When asked if he was interested to 
know if there were any other claims to 
the site he initially occupied in 1965, 
Mr. Flynn responded: 

“As a guide, I naturally was, because | 
first of all, guides don’t encroach upon 


each other. And secondly, I wouldn’t build 


a camp in a large area where there were _ 
possibilities of building other camps, if I’ 
knew. there would become a one 
later.” (Tr. 190). 
Mr. Flynn contends: he asked Orin 
Sebert in 1965 if there had been any prior 
occupancy or use of the disputed land. 
Mr. Sebert indicated there were no pre- 
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vious occupants but stated other people 
had trapped there. (Tr. 190). Because 
Mr. Flynn had no knowledge that anyone 
also had been on the cabin site and be- 
cause there was no visible construction 
of any cabin or other dwelling, he decided 
to build his cabin there, (Tr. 191). The 
area was in a complete natural state at 
that time. Grass had grown to two to 
three feet in height. (Tr. 192). 

In August of 1965, Mr. Flynn began 
constructing a plywood cabin on the dis- 


. puted land. (Tr. 192). While building his 


cabin, Mr. Flynn discovered some old logs 
ten feet behind his cabin site. (Tr. 198). 
Ten to twenty logs were scattered on the 


ground. He also found an old rusted rifle 


near his cabin. (Tr. 196). 

Mr. Flynn denies that any part of his 
cabin was built with any of the old logs 
found near his cabin. (Tr. 199). However, 
he admitted it is possible that he did use 
some of the old logs to build a ramp to 
run his snow mobile through. (Tr. 200). 
_ The floor of Flynn’s cabin is all plywood. 
(Tr. 203). Mr. Flynn had never heard of 
Mr. Orock until he found a native allot- 
ment tag on one of as monument stakes 
in 1971: (Tr. 206). 


When Mr. Flynn filed his location no- 


tice on December 4, 1968, he was un- 
aware of any native allotment claim to 
. the disputed land. (Tr. 206). He also 
filed an application to purchase a Trade 
and Manufacturing Site which corrected 
the inaccurate description of his earlier 


location notice. (Tr. 207, Ex. 3). The area | 
has been used in conjunction with Mr. — 


Flynn’s hunting operations. (Tr. 207). 
However, several trappers have been us- 
ing. Flynn’s cabin during the winter 
months. (Tr. 208). Several traps were 
found near Flynn’s cabin several times. 
(Tr. 208). He also is aware that the area 
has been used for trapping in the past: In 
1978, there appeared to be evidence of 
someone using a net to fish in the river. 
(Tr. 212). 

Mr. Flynn believes there are no other 
available sites to conduct his hunting 


trips outside of the site he currently 
_ Claims. (Tr. 218). He denied ever tearing» 
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down any cabin or destroying any signs | 
of one. (Tr. 214). ee 
On eross-examination, Mr. Flynn stated 
he talked to Moses Taongnok about the 
disputed land once but he did not consult 


with any other person from the area. (Tr. 


223). When Mr. Flynn completed the 1972 
application for a Trade and Manufactur- 
ing Site, he thought the questions on the 
form related back to his earlier 1968 
location notice. (Tr. 227), In particular, 
he thought that the question asking if the 
disputed land had any other claims to it 
referred to the events arising in 1968 and 
not subsequently. (Tr. 227). 

In rebuttal, Alec Gretchen, an air taxi 
operator from Pilot Point was called in 
behalf of the heirs of Henry Orock. (Tr. 
230). Mr. Gretchen has known Henry 


-Orock for a long period of time. In 1948, 


Mr. Gretchen flew Orock up to the Dog. 
Salmon River to trap and hunt. Mr. Orock 
did not have. a cabin there at that time. 
(Tr. 231). Over a span of ten years, Mr. 
Gretchen took Orock up to the Dog Sal- 
mon River a dozen times. Mr. Gretchen 


learned there was a cabin there in the — 


mid-1960’s. (Tr. 282). He saw a cabin © 
there but cannot recall when. The last 
time Mr. Gretchen saw Orock was in 1970 
at Pilot Point. (Tr, 284). Mr. Gretchen 
denies Mr. Flynn ever asked him about . 


Mr. Orock. (Tr. 285). 


_ Moses Taongnok contended that bears — 
had gotten into Orock’s cabin and had 
torn down several of the walls. (Tr. 238). 
Subsequently, he examined the cabin in 


1964. It was still standing then. (Tr. 241). 


However, in an earlier affidavit, Mr. 
Taongnok admitted he did not know 
whether he inspected the allotment in 
1964, (Flynn Ex. B). 

The deposition of Robert L. Haynes 
was introduced into the record in behalf 
of Donald Flynn. Mr. Haynes is a com- 
mercial fisherman from Homer, Alaska. 
(Depo. 2). He has known Mr. Flynn since 
1968, (Depo. 3). In July of 1970, he ac- 
companied Mr. Flynn on a visit to the 
cabin site on the Dog Salmon River. 
(Depo. 5). Mr. Haynes found a two-room 
plywood cabin there but found no other - 
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cabin. However, he did find several rotted 
old cottonwood logs on the ground next 
to Flynn’s cabin. The logs possibly could 
have been part of a corner of an old cabin. 

(Depo. 7). He estimated the logs were 
ten years old. (Depo. 8). 

_ Over the next three years, Mr. Haynes 
was Mr. Flynn’s assistant guide, During 
this time, Mr. Haynes made annual trips 
to the cabin site. (Depo. 10). The cabin 
remained in the same condition during 
that time. (Depo. 10). Significantly, Mr. 
Haynes has never heard of any claims to 
- the disputed land by Mr. Orock. (Depo. 
12). 

On cross sPaitiaiends Mr. Haynes de- 
posed he had initially heard about the 
conflicting claim to the land in 1975. 
(Depo. 15). Mr. Flynn had mentioned 


that there appeared to be signs of an old 


_ fallen down eabin on the Dog Salmon site. 
In addition, Mr. Flynn choose [sic] the 
Dog Salmon site because it was the first 
_ good shelter near available timber under 

a rock cliff. (Depo. 20). Mr. Haynes de- 
elared he did not find any hunting or 
trapping equipment near the old logs. 
_. (Depo. 25). | 


In his decision, J sas Clarko 
made various rulings. First, he ap- 
plied the Federal common law of 
“abandonment” and held that the 
record did not establish that Orock 
intended to abandon his claims (De- 


cision at 12-13). Second, he held 


that the heirs of Orock had failed 


to submit satisfactory proof of a 


substantial continuous use and occu- 
pancy of the land for a period of 5 
years. J udge Clarke stated : 


Although the record is replete with testi- 
mony alleging Orock has trapped in the 
Dog Salmon area since 1948, there is no 
_ clear and credible evidence that Orock 
trapped and used the allotment site for 
a 5-year period. I find the testimony of 
Nick Meticgoruk’ vague and imprecise. 


Even though he contends Orock trapped 


_ every year, he fails to indicate where and 
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when Orock did so. Arthur Condardy — 
merely estimated that Orock trapped in 
the vicinity for ten years during the late 
1940’s and early 1950's. (Tr. 28). He gave 
no specific dates when he saw Orock use 
the cabin or trapped near it. The most — 
favorable view of Orock’s evidence re- 
veals use only for a period of four years 
from 1956-1959, (Tr. 52, 59, 126). Conse- 
quently, this period of use will not sup- 
port a finding of substantial continuous | 
use. and occupancy of the allotment for a 
period of five year. 48 CFR irs aa) 


(Decision at 13). 


Third, Judge Clarke held that 
appellants had failed to prove that 
Orock ever had “substantial actual 
possession and use of a cabin” near — 
the site of Flynn’s cabin. Noting 
that this Board had held in a num- 
ber of prior cases that a long period 
of nonuse vitiates the effectiveness 
of any prior use, the Judge held 
that, as the record disclosed no use ~ 
of the cabin after 1960, this period © 
of nonuse would vitiate any prior 
qualifying use (Decision at 14). 
Judge Clarke accordingly found 
that no preference right had been 
vested in appellant with respect to 
the land embraced by the trade and 
manufacturing site application. 

With respect to Flynn’s trade and 


‘manufacturing’ site, Judge Clarke 


expressly found that Flynn had no 
knowledge of any prior occupancy 
when he initiated the claim and 
found, therefore, that his trade 
and manufacturing site should be 
approved (Decision at 14-15). 

In their statement of reasons, 
appellants argue that Orock did sat- 
isfy the use and occupancy require- 


ments of the Native Allotment Act 
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of 1906, as. aed. 43 U.S.C. 


§§ 270-1 to 270-8 (1970) (repealed 
- subject to pending applications, sec- 

tion 18a, Alaska Native Claims Set- 
tlement Act, 43 U.S.C. § 1617 


(1976) ). Appellants assert first that : 
the requirement that 5 years’ use 


and occupancy be shown applies 


only to land within a national for- | 
est. We have previously rejected 
that argument. Jack Gosuk, 22 

Heldina . 


IBLA . 32 (1975) ; 
Eluska, 21 IBLA 292 (1975). Ap- 
pellants then contend, nevertheless, 


that the 5-year requirement has. 
been met. They argue that. Judge 


Clarke did not correctly apply the 
standards for use and occupancy 


found in 43 CFR 2561.0-5(a) and. 


urge that a more favorable applica- 


_ tion of the regulation be made. They 


invoke the “often repeated canon of 


- construction that Federal statutes 


_ relating to Indian Affairs should be 
liberally construed to give maxi- 
~ mum benefit. to Indians.” In addi- 
tion, they assert that 25 U. S.C. § 194 
(1976) requires that the burden of 
proof be placed on Flynn to estab- 


lish that Orock did not occupy the 
-- sufficient testimony to establish that 


land for the required 5 years. _ 
[1] The first question which we 


must examine is whether appellants | 


showed that Orock had used the 


Jand in such a manner and for a 


sufficient period of time so as to 
establish use, qualifying under the 
Native Allotment Act, supra. 

Judge Clarke’s 
premised on a finding that appel- 


lants had not clearly established a 


continuous 5-year period of use and 
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occupancy ie Or ock. Pasian ce ; 


_ ject specifically to this fi inding. Our 


review of the record supports appel- 
lants’ contention that Judge Clarke 


| erred i in his ruling on this question. 


In the first place, this Board has 


never ruled that all 5 years of the 


use and occupancy contemplated by . 


the regulations must be consecutive. 


Indeed, such a construction could — 
lead to the rejection of an applica- 
tion where a Native had lived on the 


land 16 out of 20 years, but had been 


required, for various reasons, to be 
absent every fifth year. The concept 


of “substantially continuous” use is 
one seen best at. cxtreme points. 


Thus, no one would contend that a _ 


use of 2 years followed by the pass- _ 
age. of 10 years of no use and then 


followed by a 3-year period of use 
would constitute substantially con- 
tinuous use. On the other hand, our 

first hypothetical of 16 years’ use in 
a 20-year period does evince such ~ 
substantially continuous use. No one 
would really contend that this lat- 


ter situation merely established = 


termittent” use. 
Moreover, there was more than 


§ years’ consecutive use had, in fact,. 
occurred. There was uncontradicted 
testimony that Orock trapped in the 
area, for over 10 years (Tr. 26-97, 
40-49, 232). Given the existence of 
a cabin on the site (a matter to 
which ‘we will turn infra) it seems 
safe to assume that Orock would 
have made use of the same during 
the period in which he was 
trapping. | oe | 


—6 B82 
As to wiethae or not Oneats 


cabin was actually located within 
the land embraced by Flynn’s trade — 


and manufacturing site application, 
we must agree with appellants that 


the evidence is overwhelming that 


‘Orock’s cabin was located at one 
time within the boundaries. of 


Flynn’s site. In actuality, however, 


Judge Clarke’s decision was not 
premised on a view that the situs of 
Orock’s cabin was someplace other 
than Flynn’s site; rather, his ruling 
was clearly predicated on his belief 
that the subsequent nonuse of the 
site vitiated the prior use. 


[2] Examination of the isto: 
of what period of nonuse is sufficient 


to render nugatory prior qualifying 
use requires a detailed analysis of 
both the history of the Native Allot- 
ment Act and subsequent Depart- 
mental proceedings. At the outset 


we note that all parties apparently 


proceeded upon the assumption that 
upon completion of 5 years’ use and 


occupancy a preference right would | 


vest in the Native occupant. This is 


not correct, as we will explain more. 
fully below, Initially, however, it 
1s crucial to distinguish between two. 


separate types of uses which gave 


rise to different types: of Native - 


rights. 


The first source of Native rights 
arose from sec. 8 of the Act of May 
17, 1884, 23 Stat. 26, which provided 


that Alaska N atives “shall not be 
disturbed in the possession of any 
lands actually i in their-use and occu- 


pation or now claimed by them.” 1 


1Of similar purport was sec. 27 of the Act 
of June 6, 1900, 31 Stat. $21, 830. 
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This provision accorded no perma- 


nent rights in the lands to the Na- 
tives, being only designed to protect 
their occupancy until such time as 
Congress should act further on the 
question of title to such lands.? See 
Tee-Hit-Ton Indians v. United 
States, 348 U.S. 272, 278 (1955). 

Moreover, the right of occupancy 
was deemed to provide no rights as 


against the United States. See 
United States v. Atlantic Richfield 
Co., supra at 1029-31; Alaska Com- 


mercial C'o., 89 L.D. 597 (1911). See 
also Edwardsen v. Morton, 369 F. 


Supp. 1359, 1870 (D.D.C. 1973). 


In order to more fully protect the 


rights of Alaska Natives, Congress 
adopted the Act of May 17, 1906, 34 


Stat. 197, originally 48 U.S.C. 


-§§ 270-1 to 270-8 (1970), generally 


referred to as the Native Allotment. 


- Act. That Act. provided, in essence, 


for the allotment of up to 160 acres 
of land and granted a preference 
right as to such lands as were actu- 


- -28ec. 8 of the Act of May 17, 1884, supra, — 


Was construed to apply only to lands occupied 
as of the date of that Act, and was not appli- 


cable to lands subsequently occupied. See 
Heckman v. Sutter, 119 F. 83 (98th Cir. 1902) ; 


contra, Young v. Goldsieen, 97 F. 308, 308 


(D. Alaska 1899) (All persons had a right 


to expect protection from Congress if they 


were first to go upon. the public domain and 
_ occupy and improve the same, even though 


they went there after May 17, 1884.) 
. However, as various public land laws. were 
made applicable to Alaska, most notably the 
Act of Mar. 3, 1891, which provided for trade 
and manufacturing sites, these Acts expressly _ 
excepted lands then occupied by Natives. See 
sec. 14, Act of Mar. 3, 1891, 26 Stat. 1095, 
1100. Thus, most entries under the public 
land laws required that the land not be used 
or occupied by Natives as of the time of the 
entry or application. See United States v. 
435 F. Supp. 1009, | 
1014-15 (D. Alaska 1977), aff'd, 612 F.2d 
11338 (9th Cir.1980). : 


1887, 24 Stat. 
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a ally occupied by the Native. : ‘Thus, 


under the original Act, occupancy 


was only required in order to gain 
a preference right. See generally 


: Acquisition of Title to Public Lands” 


in the Territory of Alaska, 50 
LD. 27, 48-49 (1923). By Depart- 
mental decision, however, allot- 
ments within national forests could 
only be granted where they were 
based on occupancy prior to the 
establishment of the forest or alter- 
natively, where the land was classi- 
fied by the Secretary of Agriculture, 


under 43 U.S.C. § 270-2 (1970), as 


agricultural. See Shields v. United 
| States, No. A 77-66 Civil . (D. 
Alaska, Jan. 9, 1981); Zouwés P. 
Simpson, 20 IBLA 887 (1975); 
Yakutat and Southern Railway v. 
Harry, 48 L.D, 362 (1921). As early 
as 1935, however, the Department 
_ required 5 years’ use and occupancy 
prior to the issuance of any allot- 


ment certificate. See Allotments of — 
Publie Lands in Alaska to Indians 
and Eskimos, 55 I.D. 282, 285 


(1935). By the Act of Aug. 2, 1956, 
70 Stat. 954, Congress amended the 


Native ‘Avloument Act to expressly 
require 5 years’ use and occupancy | 
- as a prerequisite to the grant of any 
allotment, thereby ratifying the 


earlier Departmental regulations. 
— See Medina Flynn, 23 TBLA: 288 
8 The General Arisetent Act, Act of Feb. 8, 


tat. 388, 25 U.S.C. §§ 331-349 
(1976), was originally deemed not to apply to 


. Alaska since the native inhabitants were not 
until: ‘the | 


officially classified as “Indians”. 
Indian Reorganization Act of 1934, Act of 
June 18, 1934, 48 Stat. 984, 988, 25. U.S.C. 
$479 (1976). See, ¢.g., John Brady, 19 L.D. 
323 (1894). 
191. -F. 141 (9th Cir. 1911); 
Alaskan Natives, 53 LD. (593 (1982). 2 


«(June 27, 1956). | 
- quently reversed in Allotment of Land. to. 


But. see Nagle v. United States, 
_ Status of 
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(197 6); Heldina Hluska, supra, at - 
294 (1975) ; Zerza Hopson, 3 IBLA 
1384, 144n.5 (1971). | 
There are certain critical differ- 
ences between these two separate 


sources of Native rights. Thus, the © 


rights of occupancy protected un- — 
der the Act of May 17, 1884, supra, 


and subsequent such Acts, extended | 


to lands used communally, as well 
as individually, and was possessed 
of no gross acreage restriction. The 
right to an allotment, however, 
was limited by regulation since 1935 
and by statute since 1956, to lands 
use by an individual Native by 


_ himself or in conjunction with his — 
dependents and was limited to a 


total of 160 acres.* What was not 
different, however, was the nature © 
of the use involved. Though 
phrased in differing parlance, the 
type. of appropriation contem-— 


plated under. both statutes was the | 


same. Thus, permissive Native oc-_ 
cupation under the various Acts 


was required to be ‘ ‘notorious, ex- 


clusive and continuous, and of such 
a nature as to leave visible evidence. 


thereof so as to put strangers upon . 
: notice that the Jand is in the use or 
7 occupancy of another, and the ap- _ 


parent extent thereof must be rea- 


-sonably apparent.” United States Vv. 


10.95 Acres of Land in Juneau, 75 


F. Supp. 841, 844 (D. Alaska 1948). 


- 4Initially, the Department also required 


that the allotment be of.one contiguous tract 
M-36352. . 


of land. See Solicitor’s © Opinion, 
This holding was subse-' 


Alaska Natives, 71 I1.D. 340 (1964), on the 


basis that it failed to take into consideration | 


the seasonality of use euctomary to the Native ; 
way of life. 
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See also United States v. ‘State of 
Alaska, 201 F. Supp. 796 (D. 


Alaska 1962); Kittie Cleogeuh, 28° 


L.D. 427 (1899); A. S. Wadleigh, 
18 L.D. 120 (1891). 

In the area of Native civencals 
while it has been recognized that 


occupancy or use must only be “sub-. 


stantially continuous” (See Frank 


St. Clair, 52 L.D. 597 (1929), on 


petition, 53 LD. 194 (1980) ), such 
occupancy or use must, at a mini- 
mum, be “potentially” exclusive, See 


48 CFR 2561.0-5 (a). In Herbert H. 


Hilscher, 67 1.D. 410 (1960), the De- 
_ partment was faced with both the 
question of “occupancy” sufficient to 


establish a preference right under. 


the Native Allotment Act and the 


existence of “occupancy” sufficient _ 
' Stevens, had lived on the land from 


1906-1910 until sometime between 
1988 and 1944 “when he moved else- 


_ to serve as a bar to the initiation of 
rights by non-Natives. Appellants 
have focused on the following sen- 
_ tence in that decision. “In the in- 

stant case, the preference right for 


an allotment resulting from occu- 


pancy on a portion of this tract by 


Mrs. Smith’s [the Native allotment 


applicant] family was presumably 
extinguished when, sometime be- 
tween 1938 and 1944, the family left 


the tract with the intention of Ber | 
elsewhere.” 


 manently — residing 3 
(Italics supplied.) Jd. at 415. Ap- 
pellants argue that Hilscher stands 
for the proposition that an allot- 


ment can be abandoned only under — 


traditional common law principles 


which require an “intent” to aban- 
don. Read in its entirety, however, 
Hilscher does not pupportt the aoe, | 


ment appellants advance, 


The. Hilscher case involved con-| 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[88 LD. 


flicting policacane: The first was 
filed by Herbert H. Hilscher on 
June 1, 1954, for a soldiers’ addi- 
tional homestead entry, and the sec- 
ond was filed by Maria M. Smith on 


May 24, 1956, seeking a Native allot- 


ment of the same land. Hilscher con- 
tended that at the time he had made 
application for the land he had ex- 
amined the land and found no traces 
of present or recent ‘habitation on 
any portion and no evidence of oc- 


-cupancy or use, though there were 


certain “old ruins” on property im- | 
mediately adjacent. Further, he — 
stated that he had been informed 
that no one had lived on the land for 
at least 15 years. 

On the other hand, it was uncou- 
tested that Smith’s father, Skar 


where permanently.” The decision 
noted, however, that _* 


it appears that when the [Hilscher’s] ap- 
plication was filed no one had lived on 
the tract for approximately 10 years, the 
only evidence of former occupancy being 
fallen timber crossbars and pieces of roof- 


ing from cabins, rusty tins and. similar — 
debris in several places on the ground 


overgrown with brush. 


Ld. at 419-18. Smith also: stated that _—_ 
- she had stored a boat on a beach area 


bordering the tract since 1950. _ 
The Acting Director, BLM, re- 


jected Hilscher’s application not be- 
cause of the preference right of — 


Smith, but because the tract of land 
was “claimed” by a Native and thus 


‘unavailable for’ entry under the 


soldiers’ additional homestead regu-_ 
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ations citing 43 CFR 61.7 (1954). 5 
In. Hilscher, Solicitor 
initially noted that there was noth- 
ing either in regulation or. statute 


which required rejection of an entry | 


because the land applied for is 


| “claimed” by a. Native. Cf. United 
| States v. 10.95 Acres. of Land in 
Juneau, supra at 844. Rather, the 


regulations merely required appel- 
lant to state whether or not the land 


was claimed. Inasmuch as the Smith 
allotment application was not filed | 
until almost 2 years after Hilscher’s’ 
application, failure to identify the 


allotment claim could not serve as 
‘a predicate for rejection of Hil- 
scher’s application. : 
Solicitor Stevens then turned to 
the related question of the existence 
of a perference right in Smith or, 
failing that, the existence of a Na- 
tive occupancy right such as would 
defeat _ Hilscher’s' application.® 
With reference to Smith’s asserted 


preference right to an allotment, the 
Solicitor made the statement, set: 


forth supra, that Smith’s preference 
right was “presumably extinguished 


when, sometime between. 1988 and - 


1944, the family left the tract with 
the intention of permanently resid- 


SWhile this specific regulation no longer 
exists, its provisions are replicated, in rele- 


vant part, in 43 CFR 2562.3(d) (2) (trade and 


‘manufacturing sites}, and 43 CFR -2563.1-1 
(a) (6) (homesites and headquarters}. 


As this Board has had occasion to recog- 


nize, situations may arise, such as in com- 
-Inunal use, where an individual Native allot- 


ment applicant would be unable to qualify. 


for an allotment but such use as was shown 
would prohibit other forms of disposition. 
See Lucy SB. Ahvakana, 

Ee): 


Stevens © 


3 IBLA. 341, 343. 


ing elsewhere. 2 (Italies sapeted ): 


67 I.D. at 415. Two points must be | 
raised ‘concerning this statement. 


First, though the~ statement ex- 
pressly notes the existence of an “in- 


tention” to reside elsewhere, there is — 


nothing in the decision which would — 


provide a basis for the conclusion - 


that Skar Stevens “intended” to | 


abandon the land. Rather, the origi- Ns 


nal statement, set forth at 67 LD. 


412, merely notes that Skar Stevens” 
lived on the land until 1938 to 1944 
“when he moved elsewhere. perma- 


nently.” This was. not a statement — 


of his intent: but was rather one of 
fact. The subsequent reference to 
“Intention” appears to be a conclu- 
sion derived from the fact of Skar 
Stevens’ actions, not an observation. 
of his state of mind: 

Second, and-:more importantly, 
this statement; must be read in con- 
junction with the two succeeding 
paragraphs of the decision. Thus, 
Solicitor Stevens noted that there 
was no reason to construe the occu- 


‘pancy contemplated by the Native 


allotment preference provisions any _ 
differently from the occupancy of 
the Natives which prevented subse- 
quent disposals of land to third 
parties. Solicitor Stevens then 
stated : | | 


- Occupancy implies some substantial 
actual possession and use of land, at least 


potentially. exclusive of others, such as 


necessarily results from. residence: on or 


cultivation of land. Such slight and spo- 
adic use of land as shown by the allot- 


ment applicant’s storing a beat thereon is | 
neither exclusive nor substantial, and, by: 
itself, amounts to actual pena of : no . 
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lavees an area dian is. nenaieed for de- 
positing a boat (about 15 feet long) on 
the ground. In the instant case there is 


evidence that no one has resided on 
the land for many years: and that 


only a small area along the beach on 


this tract has been even casually used or 
cecupied for at teast 15 years. This evi: 


dence will not support a conclusion that 
in 1954 the tract was occupied, within the 


_ meaning of the provisions here relevant, 
either by the Indian families who form- 
~ erly resided on it, or by Mrs. Smith, with 


the exception of that small area on the 
beach on which she allegedly stored her — 


boat since approximately 1948. Conse- 


quently, to the extent that the decisions | 


of the Acting Director and the manager 
held that the appellant’s application must 


be rejected because the tract was occu- 


‘pied by an Alaskan Indian or natives, the 
decisions were erroneous. 
plied. in 


Td. at 416, (footnote omitted). 7. 


‘We wish to emphasize particu- | 


larly that Solicitor Stevens’ refer- 
ence to use and occupancy applies 
equally to use and occupancy under 
the Native Allotment Act, as well 


as to occupancy contemplated by the © 
Act of 1884 and its progeny. Sup- | 


status in the public domain, and is sub- 


port for this construction is readily 


seen by comparing early Depart- 
mental decisions involving Native. 


allotment preference applications 
(see, €.9., Frank St. Clair (On Pe- 
tition), supra; Yakutat and South- 


"We would note that to the extent that 
Hilacher indicated that residence and culti- 
vation were prerequisites to use and occu- 
pancy, its scope was restricted by a subsequent 
Solicitor’s opinion which noted 


be made “to the natives’ mode of life and the 
Climate and character of the land.’”? Allotment 


of Land to Alaska Natives, aupra at 359. This . 


latter opinion, however, expressly noted that 
the requirement of substantial actual] posses- 
“sion and use of land, at least potentially ex- 
clusive of others “had received judicial ap- 
probation.” Id. at 358. 
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| that . in* 
determining use and occupancy reference must _ 
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ern Ry, v. H arry, supra), with those 
relating to the occupancy protection 
afforded under the 1884 Act (see, 
e.g., Point Roberts Canning Co., 26 
L.D. 517 (1898); Fort Alewander 
Fishing Station, 23 L.D. 335 
(1896); A. S. Wadleigh, Supra). 

Thus, the preference right of allot- 


ment attached only to the lands oc- | 


cupied or used (Frank St. Clair (On 


Petition), supra), just as the 1884 


Act extended only to lands presently 


under “actual occupation or use.” 


Naval Reservation, O° LL.D, 212 .- 
(1897); A. 8S. Wadleigh, supra. 

It is equally clear that a cessation 
of occupancy could nullify rights 
acquired by prior occupancy under 
the 1884 Act. Thus, in Carroll v. - 
Price, 81 F; 187 (D. Alaska 1896), 
Judge Delaney charged the j jury, in 
part, as. follows: : 


A> possessory right acquired in public 
‘lands may be lost by abandonment, and 


where a party, having once acquired this 
right, surrenders his claim, goes off the 


ground, or gives up his possession in the 


sense of abandoning his right, the piece 
of land becomes restored to its original 


ject to occupation and possession by any — 


-other citizen. But if the original occupant, 


after such abandonment takes place, and 
before any other person acquires any 
rights thereon, goes back on the ground, 


“reassumes possession, makes additional 


improvements, his vight to the piece of 
land becomes restored, and the tract is | 
again segregated from the public domain 


- to such a degree as to enable him to hold 


it against anybody except the United 
States. There is some evidénce in this case — 
tending to show that the possession and | 
occupancy of the plaintiff and his grant: 


‘ors were not continuous from 1881, but 
although such possession may have been 


interrupted, if you find that it Was re- 


sumed prior to the location and occupancy 
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claimed by the derenaonte. then the platn- 


tiff has the better right. [Italics supplied. ] . 


Td. at 140-41. While Judge De- 
_ laney’s charge employs the term 


“abandonment” it 1s contextually 
clear that this “abandonment” was 


not dependent upon a subject state 


of mind, but rather related to phys- 
ical acts in relation to the land. 
Under the original instruction 


for processing. Native allotments, | 


published on Feb. 11, 1907, 35 L.D. 
437, it is clear that occupancy to the 
date of application was a prereq- 
uisite for the assertion of a prefer- 
ence right to an allotment. The in- 
structions included a requirement 
that the allotment applicant pro- 
vide an affidavit which “must be 
sworn to by the person applying, 
and if claiming under the prefer- 
ence right clause the date of the be- 
ginning of his occupancy must be 
given, and its continuous nature.” 


35 LD. at 437. This requirement is — 


clearly reflected in the affidavit form 
which accompanied the instruc- 
tions. The preference allotment ap- 
plicant was required to swear, in 
relevant part, “that I have occupied 
| the land so applied for since 

? .” Id. at 4389, 
clear that the exercise of the pref- 
erence right was preconditioned on 
present occupancy or use as of the 
time of application. | 


With this in mind, we return to’ 


- our origina] statement that comple- 


tion of 5 years’ use or occupancy did 


not vest a mere preference right to 
an allotment. Rather, it was only by 
application, together with the. req- 
_uisite use or occupancy, that the 


Itis- 


tichoaté premeiuce ight matured 
into a vested right. The preference 
right was not an in praesenti grant — 
of land.2 On the contrary, it re-— 
quired clear identification of the 
land sought by an applicant before | 
it could be exercised. Indeed, the 


system of allotment could proceed 


on no other basis. A Native could 


clearly use or occupy in excess of | 
160 acres In a manner consonant 


with the Native Allotment Act. 
Prior to his or her application, the 
Native’s use and occupancy would 
be protected against. outside en- 
croachments, save for that by. the 
United States. By application, how- 
ever, the Native would receive a 


preference right to an allotment of 


up to 160 acres. See Arthur R. 
Marti, 41 IBLA 224 (1979); ef. 


. Florence May Ree, 17 LL.D. 142 


(1898) (application for allotment 
under General Allotment Act, Act 
of Feb. 8, 1887, 24 Stat. 388, may be 
confirmed to hens). Death of a 


Native, invested with an inchoate 


right to apply for an allotment, 
but who had not applied in his or 


her lifetime, terminated the incho- _ 
ate right and no allotment could © 
be predicated based. on- 


such: 
Native’s use on occupancy. Louis 
P. Stmpson, supra at. 391-92; 
Larry W. Dirks, 14 IBLA 401, 
403-04 (1974). 7 
It is recognized that eee ee 


. 8 See jeneraiy New York Indians y. United 
States, 170 U.S. 1, 15-24 (1898). In New 
York Indians, supra, inasmuch as the Supreme 
Court found that the Treaty of Buffalo Creek 
did constitute an in praesenti grant of 
specific land, the Court examined whether sub- 
sequent ‘actions. constituted an “abandon- 


ment’ as known in common. law. 
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| ment” as teed in legal terminology 


requires not. only a relinquishment — 


of occupancy or a failure to proceed 
- with a claim, but also an intent to 
abandon. New York Indians v. 
United States, supra at 35; United 


7 States v. Wheeler, 161 F. Supp. 193, 


198 (W.D. Ark. 1958). We think 
Judge Clarke was clearly correct in 
finding that there was no “abandon- 
ment” of the claim within the con- 
text of Federal law. The problem, 


however, is that the concept of 


“abandonment” is simply not appli- 
cable to the facts of this case. 
What is involved herein is not an 
abandonment of a claim, but the ces- 
sation of use and occupancy. At the 
time Orock ceased returning to his 
cabin he had no “claim” to the land 
since he had not filed an application. 
for an allotment. When an applica- 
tion was filed in 1969, the evidence 
clearly indicates Orock had not been 
using the land for at least 9 years. 
Until 1969, therefore, there was 
simply no “claim” which Orock 
could abandon. In contradistinc- 
tion, had Orock filed his application 
in 1959, having at that time com- 
pleted 5 years’ use or occupancy, 


and then removed himself, for 


_ whatever reason, from the land, the 
question of “abandonment” would 
properly be raised, and proof of his 
subjective intent to abandon would 
be prerequisite to nullifying his 
claim. Moreover, had Orock filed his 


application in 1959, or at any time 
prior to Flynn’s settlement, that 
would have segregated the land in © 


his favor, pending adjudication. 48 


_ CFR 2561.1(e) ; Zvelyn Alexander, 


45 IBLA 28, 35 (1980). Absent an 
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ILD, 242 (1965). 
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application, Tewsens Seno: 
from land once occupied does not 
implicate legal concepts of 


Indeed, any other system of anal- 
ysis would. create insurmountable _ 
problems in administering the pub- — 
lic land laws in the State of Alaska. 


Inasmuch as Alaska was expressly — 


excepted from the purview of the 
Taylor Grazing Act (sec. 1, Act of - 


June 28, 1984, 48 Stat. 1269, 438 


U.S.C. § 815 (1976) ), land claims in 
Alaska have continued to be capable 


of initiation by settlement, Ver- 


nara EB, Jones, 76 I.D. 133 (1969).° 
It was not until the Act of Apr. 29, 
1950, 64 Stat. 94, 95, 43 U.S.C. 


§ 687a-1 (1976), that settlers initi- 


ating occupancy claims in Alaska 
were required, in all cases, to notify 
BLM of the initiation of their claim 
within 90 days of establishing set- 
tlement. Failure to so notify BLM 
did not, ipso facto, nullify. the 
claim, but it did prevent the settler 
from obtaining any credit for such 
occupancy as occurred prior to the 
filing of a notice of the claim or 
application to. purchase." 

9 Pursuant to sec. 1 of the Taylor Grazing 
Act, all vacant public lands, with certain ex- 
ceptions, were withdrawn from entry, selec- 


tion, and location under the nonmineral land 
laws by various Executive orders. Under sec. 


7 of the Taylor Grazing Act, the Secretary of | 


the Interior has the authority to classify and 
open lands to entry. Absent such classification, 


however, no such entry can be permitted. 


10 The mere filing of a notice of occupancy 
of land for a trade and manufacturing or 
homesite vested no rights absent occupancy. 
See Peter Pan Seafoods, Inc. vy. Schimmel, 72 
Moreover, under the pro- . 
visions of the Act of Apr. 29, 1950, supra; 


' Taere occupancy of a settlement claim, absent ~ 


the timely filing of a notice of location or an . 
application to purchase, afforded the occupant 


“no rights such as would prevent a withdrawal 
from attaching. ‘See Kennecott eae Ot 8 


TBLA- 21, 79 I.D. 6386. (1072). 
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To the extent that prior use , and 


occupancy by Natives, and other 
settlers at least until 1950, afforded » 


specific protections absent any ap- 
plication to acquire title. it was es- 
sential that acts of appropriation 
occur which would disclose to an ob- 
server on the ground that the land 
was under active development or 
use. Sandra L. Lough, 25 IBLA 96, 
105 (1976), und cases cited.42 Such 
occupancy or use would serve as 


notice to all subsequent persons that 


the land was under appropriation 
and thus not available for the u initia- 
tion of other claims. ~— | 

Thus, requiring that the occu- 
pancy or use be of a continuous na- 
ture was essential to the entire struc- 


ture of Alaskan settlement claims, 


for the only notice to the world of 
prior occupation or use would be 
present occupation or use. In the in- 
stant case, the evidence indicates, 


and Judge Clarke so found, that 


there was no standing or visible 
cabin on the site when Flynn ini- 
tially occupied the land in 1965, nor 
_ were there signs of prior use '(Deci- 


sion at 14). No application for an 


allotment had yet been filed by 


Orock. Judge Clarke found that 


Orock did not use the land after 


While these cases arose under the trade 
and manufacturing and homesite laws, the 
animating concept applies ‘with equal, if not 
greater, force to Native use and occupancy. 
Inasmuch as the Act of Apr. .29, 1950, supra, 
did not affect either permissive occupancy of 
Natives under the 1884 and subsequent Acts, 
or occupancy with a view towards acquiring 


an allotment under the 1906 Act, the only 
possible way for any individual to be put on . 


notice that the land was used or occupied 


‘by a Native would be through physical evi- - 


dence on the land that it was under the prior 
appropriation of another. 


. 1950, supra. Moreover, 
“ment application been filed prior to the filing 
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1960, and ‘epesiteally found that 
Flynn. did not have knowledge of 
prior occupancy or use of the claim. 
To require Flynn to somehow be- 


come aware of the existence of a 


prior claim which is neither evi- 
denced on the land nor noticed in 
the BLM records, at the peril that 
at some future point in time, his own 
claim would be subject to invalida- 
tion, would enforce a standard of 
omniscience totally inconsistent 
with the entire history of land law 
adjudication in Alaska. See Evelyn 
Alexander, supra? 

We hold,: therefore, that absent 
the filing of an. application for al- 


lotment, cessation of use or occu- 


pancy for a period of time sufficient — 
to remove any evidence of a present 
use, occupancy or claim to the land, 
terminated all protected rights 


under both the allotment and per- 


missive occupancy statutes and re- 


122 We are fully cog Aipane that Fiyna, by fail- 
ing to provide notice of his settlement within 
90 days, lost credit for all prior use and occu- 
pancy, under the Act of Apr. 29, 1950, supra. 
Thus, had the land which he used been in- 
cluded in a withdrawal prior to the filing of 
his notice of location in December 1968, the 
land occupied would have been subject to the 
withdrawal and that would preclude recogni-— 
tion of any right in Flynn. See Edwin William 
Seiler, 16 IBLA 352 (1974) ; Kennecott Cop- 
per’ Co., supra. This was a risk to which 
Flynn subjected himself by failing to notice 
his settlement pursuant to Act of Apr. 29, 
had a Native allot- 


of Flynn’s. notice of settlement, Flynn’s right 
to the land would have been defeated by the 
segregative effect which occurred upon the 
filing of an acceptable application, unless he. 
could subsequently show that the allotment 
applicant had “permanently abandoned oc- 


-cupancy of the land.” 43 CFR 2212.9-1(g) 
. (1967). In the instant case, however, Flynn’s 


notice of location preceded Orock’s allotment 
application by almost a year, and thus, the 
dangers to which Flynn had subjected him- 
self by failing to timely notice his occupancy — 


did not come to fruition. 
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stored the land to its original status 
of vacant and unappropriated land, 
regardless of the existence of any 
“imtent” to permanently abandon 
such use or occupancy.’* Such prior 
use or occupancy does not serve as a 
bar for the initiation of rights in 
the lands by other individuals. 

In the context of the present case, 
we hold that Orock’s cessation of 
use and occupancy in 1960 and the 
subsequent, if not coterminous dis- 
Integration of the cabin on the site, 
terminated such inchoate rights to 
an allotment of which Orock may 
have been possessed, and rendered 
the land subject to the initiation of 
rights by Flynn. 

Nothing in Pence v. “leppe, 529 
F.2d 185 (9th Cir. 1976), militates 
against this view. By its nature, the 
Pence litigation involved Native 
allotment oak cants. The decision 
noted that an applicant who meets 
the statutory requirements is en- 
titled to an allotment which may 
not be arbitrarily denied. 529 F.2d 
at 141-42, Thus, to the extent that 
applicants allege compliance with 
the statutory mandate they are en- 


titled to notice and an opportunity _ 


for hearing on disputed issues of 
fact prior to rejection of their appli- 


18 We would make one final point on this 
matter. The regulations permit the perform- 
ance of the requisite use and occupancy with- 
in 6 years after the filing of an application. 
See 43 CFR 2561.2. But the regulations also 
require that the Bureau of Indian Affairs 
certify “that the applicant has eccupied and 
posted the lands as stated in the application.” 
(Italics supplied.) 438 CFR 2561.1(d). Thus, 
the present regulations, while recognizing 
that absolutely consecutive use need not ensue 
to warrant the granting of an allotment, 
clearly presuppose the existence of “present” 
use. 
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cations. See Donald Peters, 26 — 
IBLA 235, 241-42, 83 LD. 308 
(1976), reaff’d, Donald Peters (On 
Reconsideration) , 28 IBLA 153, 88 
I.D.. 564 (1976). The Pence case, 
however, did not purport to examine 
substantive questions concerning 
the nature of qualifying use and 
occupancy. 

In the instant case, a ree 
directed by the District. Court, has 
been held. The full due process 
rights mandated by the Ninth Cir-— 
cuit have been afforded appellants. 
All sides have had full opportunity 
to be heard and the dictates of the 
Pence case have been observed. 

There are two Departmental 
cases which arguably conflict with 
our above analysis. The first is 
Wilbur Martin, Sr., A-25862 (May 
31, 1950). Appellant, a Klamath 
Indian, had purchased a prior 
homestead entry of one Arthur Bell 
in 1922 and moved onto the land, - 
subsequently building a house, 
woodshed, barn, and smokehouse. 
Martin resided on the land with his 
family, from 1923 to 1928. After 
1928, the opinion notes “Mr. Martin 
lived in logging camps, as he was 
working in the timber industry be- 
cause of his inability to make a 
living on his homestead, but he 
never had any intention of aban- 
doning his settlement.” The land 
embraced in his settlement was 
withdrawn in 1934, but Martin did 
not apply for an allotment under | 
sec, 4 of the Act of Feb. 28, 1891, 26 


| Stat. 795, 25 U.S.C. § 336 (1976), 


until 1946. Examining, inter alia, 
the question whether by absenting 
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himneclt from the. land from 1928 
until the time of application in 1946 
Martin had forfeited his right to 
an allotment, ‘Solicitor 
stated : a | 

It is to be noted, in this connection, that 
there 18 nO requirement in the control- 


ling statute or in the regulations quoted 
above that after a legal: right to an al- 


lotment. has been acquired, residence — 


must be continuously maintained on the 
- land up to the time of the filing of an 
application for the allotment. In view 
of the statements made by the Acting 
Area Director of the Bureau of Indian 
Affairs, upon the basis of a thorough 
investigation, that Mr. Martin left the 
land (after maintaining his residence 
there for six years) only because of 
econonic necessity, 


in 1940, 


of a branch office in his locality, for 
assistance in getting a patent to the 
land, and in view of. the flewibility 
which is permissible under the perti- 
nent statutory provision and depart- 
mental regulations in. making determi- 
nations respecting Indian settlement 
cases of this sort, I have reached the 


conclusion that Mr. Martin did not lose 
his right to an allotment of the land be- — 


cause of his long absence from the land 


and his delay in filing an application for 


the allotment. [Italics supplied. ] 


While this opinion: apparently — 


holds that once residency has been 


established, the right to an allot- 
ment vests, regardless of subsequent 


acts of the applicant (absent: an in- 
tent to abandon), the fact situation 


which is described in the decision is 
not clear. Thus, though it seems 


likely that the structures. con- 


structed during Martin’ S residency | 
remained intact, the opinion is silent 


White 


that he. never in-. 
tended to abandon his settlement, and 
- that he = asked the Bureau 
reasonably soon. after the establishment 


ings. 
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on this | question. ‘Similarly, while | 
the opinion implies that Martin’s 
family remained on the lands sought 


from 1928 to 1946, this crucial fact 


is not really stated. Moreover, the 
decision is related only to Martin’s 


actual residency and does not dis- 


cuss whether, regardless of where he 
was actually living, the land was 
still under his use. 

The second case which appears to 
conflict with our analysis herein is 
this Board’s decision in Lucy 8. Ah- 
vakana, supra. Ahvakana involved 
a conflict between a State selection 
filed by the State of Alaska in 1964, 
and a subsequent Native allotment 
application by Ahvakana, filed in — 
1968. Ahvakana alleged that she had 


established occupancy on.the land at 
various intervals between 1929 and 


1945, and that various 1mprove- 
ments, consisting of a two-room _ 
house ‘with storm porch and a two- - 
room store building with storm — 
porch had been placed on the land, 
presumably at that time. The Fair- — 


banks District Office, BLM, rejected 


the Ahvakana application, but the 


‘BLM Office of Appeals and Hear- 
‘ings vacated that decision and: re- 
-manded the case for investigation of 


Ahvakana’s allegations. The State 


of Alaska thereupon appears to the 
‘Secretary. 


The Board, in Lucy 8. Ahwakana, 


supra, affirmed the decision of the 


BLM Office of Appeals and Hear- 
The Board first noted. that 

“even if the Indian allotment appli- — 
cation is not found to be allowable, 


the Indian use of the land may be. 


sufficient to bar: the state selection 
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application pro tanto.” 3 IBLA at 


344, The opinion then went on to 
say: | ae 


If in fact, it is ultimately determined 


from the investigation that the native has 
_ established substantial occupancy prior 
to the time of the state selection, the land 
was not vacant and unappropriated and, 


selection. As to the charge of abandon- 


ment whether a native has permanently © 
abandoned oceupancy of claimed tand to 


the extent that he has forfeited any 
claim he may have established under the 


Native Allotment Act, depends upon his 


reason for leaving the land and the in- 
terest and relationship he thereafter 
maintained with the land. See Wilbur 


Martin, Sr., A~25862 (May 31, 1950). Here © 


again, a native’s intent in such a matter 


can only be determined after a thorough _ 


investigation of the facts. If, however, no 
positive proof is developed which -estab- 


lishes substantial continuous occupancy - 


for a five-year period prior to the state 
selection or it is clear that the native had 
abandoned the land prior to the selection, 


the allotment will not be allowed and the - 
[Italics | 


application will be rejected. 
_ supplied. ] | 
Id. at 345. These two cases, thus, can 
arguably be said to represent a view 
contrary to that set forth in our 
analysis. It is interesting, however, 


that Ahvakana cited only Martin 
proposition 


as support. for its 
and Martin cited no epee 
whatsoever. In~ view of all 


| have said above, we cannot find 
that Ahvakana or Martin, to 
the extent that they hold. that 


upon completion of 5 years’ use or 
occupancy, the right to an allotment 
vests so that only a legal abandon- 
ment can defeat such a right, cor- 
_ rectly reflect the law. Accordingly, 
we hereby expressly overrule Lucy 
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S. Ahwakana, supra, and Wilbur 


Martin, Sr., supra, to the extent that 
they are inconsistent with the views 
expressed herein. 14 


[3] We now turn to appellants’ 
remaining argument. Appellants’ 
apphiation of 25 U.S.C. § 194 


| I ec. 
thanafores aor @ronery-aabject46-a-Ntte (1976) is misplaced in this case. S 


194 reads: | | 


In all trials about the right of property | 
in which an Indian may be a party on . 
one side, and a white person on the other, 
the burden of proof shall rest upon the 


-white. person, whenever the Indian. shall - 
Imake out a presumption of title in him- 
self from the fact of previous possession 
- or ownership. 





14 We also note that in the early case of 
Burr v. House, 3 Alaska 641 (1909), judge 


- Overfield stated that “abandonment of posses- 


sory rights upon the public domain is a ques- 
tion of fact, as well as intent.” Jd. at 643. 


. In that case, However: J udge Overfield found 
that 


sufficient notice given the 
by the physical condition 
of the lot in question on June 8th, to have 
put him on his guard that it was claimed hy 
others, and in their occupation and use. In 

addition to such physical evidence as plainly — 
showed the segregation of this let from the 
public domain, there were admittedly, by the 
testimony of House himself, two signs posted 


“there was 


- on the said above-mentioned building, referring 


would-be purchasers in one instance to the 


agent, Waldron, and in the other to a real 
estate firm in Valdez.’ (Italics supplied.) Id... 


at 646-47. 

In order to possess something one need. not 
have actual residential occupancy. In Burr v. 
House, supra, Judge Overfield found that the 
building on the land, which was standing at 


‘the time of House's entry, clearly evidenced 


present possession. In such a_ situation, 
abandonment, as a legal term, is properly ex- 


amined. Our decision is consistent with this 


approach. Thus, had Orock’s cabin been in a 
state of repair at the ‘time of Flynn’s entry, 
his continued ‘possession’ would have served 
as a bar to the initiation of rights by Flynn. 
Because, however, the evidence indicates as 


| Judge Clarke found, that there was no physical 


evidence evincing 4a possessory right, ‘the 
land was properly deemed to have been re- 
stored to the status of vacant and unappro- 


- priated land. 
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A iinaes urge that Flynn cheuld 
have the burden of showing that the 


required use and occupancy was not 


accomplished. However, on the issue 


of use, occupancy, and entitlement ~ 


_ to the allotment, the adverse parties 
are not Orock and Flynn, but rather 
_ Orock and the Department of the 


Interior which issued the complaint. 


against Orock’s application.* Re- 
gardless of Flynn’s involvement, the 
Department could not issue a patent 
to the heirs of Henry Orock until 
_ the requirements of.the Native Al- 
lotment Act, supra, have been met. 
As noted by Judge Clarke, the bur- 
den of meeting the use and occu- 
pancy requirement by clear and 
credible evidence -rests with. the 
_ Native allotment applicant. In any 
event, regardless of where the bur- 

den of proof 1s determined to rest, 
it is clear from our review that 
Orock’s. application for the 35-acre 
parcel must be rejected. , 
In closing, we wish to make men- 
- tion of a matter which, while it sur- 


faced briefly at the hearing, was not. 


subject to briefing by either party, 
viz, the question of how the use and 
occupancy of Orock on the parcel in 
— conflict with Flynn differed from 


the use and occupancy of the adja- - 
cent 125-acre tract which had been - 


approved for allotment by the State 


- 15In this regard, we would note that the 


' gtatement of the Regional Solicitor that the 


Government was merely a “stakeholder” (Tr. 
3) was not necessarily accurate. It is possible 
that the evidence developed at the hearing 
would show the subject land had been under 
prior communal use by neighboring Native 
communities. Had that eventually transpired, 
Judge Clarke would have properly rejected 
both applications. 
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Office decision of Mar. 24, 1977 fea 
Tr. 19-21). Inasmuch as the State 
Office granted this part of the allot- 


ment, Orock’s use and occupancy. 
of this adjacent land was. not os 


examined, | 
It is clear, however, chad to ane 
extent which we have held that 


Orock’s cessation of use and occu- — 


pancy vitiated his right of allot- 
ment to the land upon which his — 
cabin had formerly been located, — 


the cessation of use of the surround- _ 


ing land should equally have re- 
sulted in the rejection of his appli- 
cation for the 125-acre parcel. 


While this matter is not part of the 


instant appeal, the courts have long 


recognized the continuing author- _ 


ity of the Department to investi- 


gate all claims to land until the ~ 7 
actual issuance of patent. Schade v. 
Andrus, Nos. 78-3700, 78-8703 (9th 


Cir. Feb. 2, 1981). Accordingly, 


absent the issuance of the patent. 


during the pendency of this appeal, . 
we would normally direct BLM to 
initiate a contest against the re- 
maining 125-acre tract. a 
Congress, however, in the Alaska 
National Interest Lands Conserva- 
tion Act, Dec. 2, 1980, P.L. 96-487, 
94 Stat. 2371, 2485, in essence has. 
provided for approval of all Native 


allotment applications, which were — 


pending on or before Dec. 18, 1971, 
in the absence of specified conflicts. 
See sec. 905(a) (1). ‘The only con- | 


flict of record apparently involves. 


the Flynn application for the 35 


acres. Thus, in the absence of any _ 


protests from parties identified in — 


394. 
sec, 905(a) (5), the allotment of the 


remaining 125 acres will be ap- 
proved as provided for in the Act. 
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Of, Alyeska Se Co., 52 IBLA 


999, (1981). 
-Therefore, pursuant to the au- 


thority delegated to the Board of. 


Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 


sion appealed from is affirmed as 
modified for’ the reasons stated 


herein. 


JAMES L. Bursx1 
Administrative J wage 


| Ws CONCUR: 


Douenas EK. Hanes 
Administrative Judge — 


: ‘hewaao Ww. ‘Cumned 4 
Administrative Judge 


COUNCIL OF THE SOUTHERN 
MOUNTAINS, INC. 
OFFICE OF SURFACE MINING 
‘RECLAMATION. & ENFORCEMENT 
3 IBSMA 44 a 
Decided March 28, 1981 


Petition for award of costs and ex- 
penses, including attorneys’ fees, filed 
_ with the Board under the ced of 
43 CFR 4. 1290. | 


Petition denied. 


1. Surface Mining Control and Recla- 
‘mation Act of 1977: Attorneys’ Fees/ 
Costs and Expenses: Final Order 

A qualitative analysis of any order as- 


_ serted to be a final order of the Office of 
Hearings and Appeals which is a prere- 
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quisite to an award of costs and expenses 
under the Act must be done before such | 


an award may be considered further ; the 


regulations contemplate that such a quali- 


fying final order will. have been issued : 


by OHA setting forth a judgment on the 
merits of the resolution of the adminis- 
trative proceeding. Here no such order 
has been issued and an award would thus 
be inappropriate. 


2, Surface Mining Control and Recla- 
mation Act of 1977: Attorneys’ Fees/ 
Costs and Expenses: Substantial Con- 
tribution a, 


Where, largely due to what may have 


earlier appeared to have been a Board | 


indication that it had resolved the com- 


pensation issue in petitioner’s favor, peti- 
_tioner made a substantial contribution to 


the determination of the standards to be 
used in cases for award of costs and ex- 
penses, it would be grossly unfair not. to 
compensate Dep uoner for that contri- 
bution. 


8, Surface Mining Control and Recla- 
~ mation Act of 1977: Attorneys’ Fees/ 


Costs and Expenses: 
Award 


The Office of Hearings and Appeats wilt, 
follow the standards for award of costs 


Standards for 


_and expenses including attorneys’ fees set 


out by the D.C. Circuit Court of Appeals 
in Copeland v. Marshal, I. 2d 
(1980). 2 


APPEARANCES: L. Thomas Gallo- 
way, Esq., and Richard L. Webb, Esq., 
Center for Law and Social Policy, for 
petitioner, Council of the Southern 
Mountains, Inc.; Mareus P. McGraw, 
Esq., Assistant Solicitor for Enforce- 
ment, Mark Squillace, Esq., and Arlene 








Robinson, Esq., Office of the Solicitor, 
— United States Department of the In- 


terior, for respondent, Office of Sur- 
face Mining Reclamation and Enforce- 
ment. 
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INC. v. 


OF SURFACE MINING RECLAMATION & | 
_. ENFORCEMENT | 


_ March 28, 198i 


OPINION BY THE INTERIOR 
BOARD OF SURFACE 


MINING AND RECLAMATION 7 


APPEALS — 


This case is before the Board on 


a Petition for Award of Costs and 
Expenses filed under the authority 


of 43 CFR 4.1290 by Council of the | 


Southern Mountains, Inc. (Coun- 


cil), on Mar. 7, 1980. Named as re- - 


spondent in the petition is the Office 
of Surface Mining Reclamation and 
Enforcement (OSM). The factual 
and procedural context of the pet 
tion follows. 

Council is an Appalachian-based 
membership organization whose 
concerns. include the various issues 
surrounding strip mining in central 


Appalachia. Several of Council’s 


members live in the vicinity of a 
mountaintop removal project in 
Ogden Creek Hollow, Knott 
County, Kentucky, operated by 
Highland. Coal Co. (Highland). 
These members allegedly had been 
affected and were upset by certain 
alleged violations of the Surface 
Mining Control and. Reclamation 


Act of 1977 (Act) in Highland’s 


operation.t Mr..Dan Hendrickson, 
Coordinator of the Council, commu- 
nicated the members’ complaints by 
telephone to the Hazard, Kentucky, 
OSM office on May 29, 1979, follow- 


ot Specifically reported by the members were, 
among other. things, excessive and unsched- 


' uled blasting, interference with ground water, . 


lack of sedimentation control, improperly 
constructed access and haul roads, improper 
disposal of “ and failure to salvage top- 
Roll, 


| ing that up ah a written report on 


June 1, 1979.? | 
On 3 days in the aidate of J une 
1979, OSM inspectors visited the | 


7 Highland site, made some recom- 


mendations for: improviding sedi- 
mentation control, but took no 
enforcement action. _ | 

On July 6, Council made a ssieatl 
complaint. OSM inspected the 
Highland site on July 10, appar- 
ently in response to this ao la 


but (according to Council) only 
with regard to the grade of the ac- 
cess road. On July 11, OSM in- 


formed Council by letter that a com- — 
plete investigation had been made 
and that Highland had been found 
to be in full compliance with the © 
Act. | 
Prior to the J aly W eters Coun- 
cil, exercising its right to informal 
eouiew of an adverse OSM decision 
under 80: CFR 721.13(d), had re- 


quested such review regarding the — 


OSM reaction to the first (May- 


June) complaint. In that request 


Council further asked for a meeting 
with OSM Regional Office personnel 


to discuss the issues involved. The 


OSM Regional Director replied to 
that request, first orally and later in 


 2The regulation at 30 CFR 721.13 makes 
provision for the filing of a report by a citt- 
zen(s) when such believes that there is a 
violation of the Act by a mine operator. It . 


- also requires OSM to conduct an investigation 


based on the report unless it bas reason to 


' .. believe the information in- ‘the FRBON to be 
-ineorrect. | 


- 3 The conditions Sa: -of in the July 


complaint were spoil on downslopes, lack of 


sedimentation control, unacceptable road. con- 


‘ditions, spoil in unauthorized areas, and blast- . 
ing at times other than those » on company 


records. 
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a letter dated J Gly 23, 1979, and 


thereby informed Council that he 
had reviewed the Highland inspec- 
tion and found it proper. He further 
informed Council that the requested 
meeting was not required by the 
regulations but that the Regional 
Office would handle any future, 
properly made complaint regarding 
the Highland site. (Council has al- 
leged that the foregoing informa- 
_ tion related to an asserted oral com- 
- munication it received from OSM to 
the effect that the Regional Direc- 
tor’s decision represented his belief 
that Council’s purposes would best 
be served by the filing of another 
complaint with informal review as 
" necessary.) - 

Acting upon the Regional Direc- 
tor’s asserted suggestion, Council 
prepared yet another complaint 
- (contained in a letter) and pre- 

sented it in a meeting with OSM on 
July 27, 1979. It included a detailed 
list of suspected violations along 
with documents and maps.‘ 

_. On the same date Mr. Hendrick- 
- gon accompanied OSM inspectors 
on another visit to the Highland 
site. According to Council, the in- 
_ spectors did not inspect a number of 
conditions and practices, failed to 
take certain quantitative and sam- 
_ pling measures, failed to make an 
- adequate photographic record and. 
though the inspection report noted 
conditions and practices constitut- 

4 The suspected violations contained therein 
included sedimentation control problems, 
failure to divert certain runoff through a 
sedimentation pond, failure to. meet grade, 


durability and drainage requirements on 
various roads, improper spoil handling, im- 


- proper handling of toxic materials, failure. to 


salyage topsoil, and various blasting 


improprieties. 
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ing violations and recommended en- 


forcement action, took no such ac-_ 


tion, all of this despite Council’s 
express requests in favor ae such 
action. 


On Aug. 7, 1979, Council pre- 


sented the Regional Director with « — 
request for informal review of 
OSM’s response (described in. the - 
last paragraph) to its July 27 com- 
plaint. The Regional Director’s de- 
cision on that request was issued on 
Sept. 7, 1979, Therein he reported © 
that OSM had taken enforcement 
action in some of the areas com- 
plained of and promised action in 
others. Expressing his satisfaction — 
that the action taken plus that 
promised adequately addressed 
Council’s concerns, the Regional Di- 
rector denied Council the opportu- 
nity for any formal review of his 
decision. ae 

Council has claimed that two con- - 
cerns, namely placement of spoil in 
unauthorized areas and failure to 


- salvage topsoil, were not addressed 


by the decision, although it appears 
to be satisfied with the position, set 
out in the decision, that OSM was 
unable to determine whether there 
was a violation as to the latter cir-_ 
cumstance. It then prevailed upon 
the Regional Director to reverse his 
decision on formal review, which he 
did on Sept. 28, 1979. 

After the Regions Director gave 
Council the right to appeal, Council 
filed its notice of appeal with this — 


Board on Oct. 18, 1979. That notice 


did not set forth any reason for the 
appeal. Instead, it stated that “ap- 
pellant will file a statement of rea- — 

sons for its appeal and a supporting 
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filing. ” 04 Oct. 30, 1979, Coen 
filed a motion for extension of time 
. within which to file the statement of 
reasons. One of the grounds for the 
extension request was that. Council 
was negotiating with the operator 
and that the course of the appeal | 
would depend on the results of those. 
- negotiations. On Nov. 5, 19% 79, the 


Board granted the motion aH ex- 


tended the filing date to Dec, 21,. 


1979. On Dec. 12, 1979, Council 
requested. an additonal, extension 


because the negotiations with the 


‘operator had not been concluded. 


_ On Dec. 19, 1979, the Board granted | 
_ the extension until Jan. 14, 1980. On 


Jan. 11, 1980, Council filed a motion 
entitled “Appellant's Motion for 
Voluntary Dismissal.” It stated that. 
the “negotiations have met with 
progress and * * * the purposes of 
the Act now are best served by dis- 
missal of this action.” It further 
stated that while Council was “en- 
titled to federal enforcement action 
to secure compliance with the law, 
such action will not be necessary to 
secure compliance and this appeal 
may be dismissed.” By a footnote, 
Council advised that it would sub- 
sequently be petitioning the Board 
- for costs and expenses. The motion 
was granted by order of Jan. 22, 


~. 1980. Council filed its petition for 
costs and- ee as noted, on 


a Mar. %, 1980. 
- Discussion 


~ Council seeks an saat ‘under 
regulations. that provide. for an 


344-5700 - 81-5 | 


award ‘for spate: expenses, and at- 
torneys’ fees when the petitioner 


has participated in a proceeding ~ 


under the Act which has resulted in 
a final order by the Office of Hear- 


ings and Appeals (OHA). 43 CFR” 


4.1290. The award is conditioned-on 


the petitioner’s having “madeasub- _ 


stantial contribution to a full and 


fair determination. of thei issues.” 43 


CFR 4. 1294(b). The regulations are 
silent. concerning whether informal 
proceedings such as were involved 


here. are included. ‘Council main- 


tains. they are. OSM urges us to de- 
clare that only formal proceedings 
are covered. 

[1] Regardless, though, of 
whether the regulations extend cov- 


erage to. informal administrative 
| proceedings, a preliminary determi- 


nation must: be made. about: the 
qualitative nature of the final order’ 


of OHA upon. which the claim is — 


based. 

Guidance for meee an of this 
issue is found in the requirement, 
set forth in the several subsections 
of 438 CFR 4.1294, of a finding that 
the claimant made.“a substantial. 


-coutribution to the full and fair de- 


termination of the issues.” For 


OHA competently to make such a 


finding, it must either have ren- 


: dered the “full and fair determina- 


tion of issues,” to which claimant — 
purportedly contributed, or have 


_ approved some agreement by which 


such a determination was accom- 


plished. In either circumstance it is 


contemplated that a final order will” 


have been issued by OHA setting — | 
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forth a judgment of the merits of | 
the resolution of the administrative 
proceeding. In the instance case, | 


- however, no such judgment was ren- 


dered by the Board or the Hearings 


Division regarding the determina- 
_ tion of issues in the administrative 
proceeding to which Council claims 


to have made a ‘substantial contri- | 


bution. 


Here, all of the issues were deter- 


mined — satisfactorily, either with 
OSM before it was deemed neces- 


sary to involve this Board® or by 


virtue of negotiations, occurring 


after the appeal to the Board, be- 
tween Council and the operator. 


OSM was not involved in the nego- 
tiations. Neither OSM. ‘nor the 
Board was supplied with whatever 
agreement was. reached, either for 
information or approval. All we 
_ know, a statement of reasons never 
having been submitted, 


it did and that Council’s negotia- 


tions with the operator resulted in | 
_ some kind of undocumented (and 
unapproved by OSM or OHA) sat-— 


isfaction to Council. That is insuf- 


| ficient involvement by Oa to sup- 





5 Only. OHA, not Gates has Cee 


to make the kind of award sought, and if a 


dispute between a- prospective petitioner | and 


OSM is resolved by that prospective petitioner 
and some third person, the regulations do. not: 
now provide for an‘award for that kind of. 


resolution. Although the Supreme Court has 
recognized that a party otherwise entitled to 
an award in a civil rights case does not lose 
that entitlement because the ‘party: prevailed 
through settlement rather than litigation, that 
settlement was presented to the court for 
approval. Maher v. Gagne, 448 U.S. ‘ 
100 S. Ct. 2570 (1980). In such a situation, 
.where no substantive involvement is required 
_ of it, OHA may not be used merely as a lever 
to pry a the cash box. 
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is that. 
Council believed that OSM should 
have done an unspecified more than 


of this matter, 
“well argued before and considered by this 
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port, under these regulations, an 
award of the type sought. 

[2] Nevertheless, we do believe 


_ that Council has made a contribu-- 


tion that is worthy of compensation 
and is compensable. Largely due to 
what may now appear-to have been | 
an indication by the Board in its 
order of July 2, 1980, requesting 
further briefing, that we had re- 
solved the question of compensation’ 
in favor of Council and required as- 


sistance only in establishing the 
standards, Council contributed sub- 


stantially to the establishment of 
those standards that we are about to - 


set forth. It would be grossly unfair 


not to compensate Council for that. 
contribution which, however, did 


not commence until July 2, 1980, — 
and is concerned solely with the ap-— 
plicable standards of award 1 inthose — 


situations where an award 1s 


as cea ig 


STANDARDS FOR AWARD OF 
COSTS AND EXPENSES 
INCLUDING ATTORNEYS’ 
: FEES . 


ene we cannot conceive of 
all the combinations and permuta- 
tions that might arise, the following 
includes the fundamental principles _ 
and standards to be applied by 
OHA in determining the amount of 
an award, 


° Although not essential to the resolution — 
those standards have been 


Board, and no good purpose would be served 


-py deferring their establishment until we 


have a case in which we find an award to be 
proper. Indeed, our decision to award Council 
for its participation in determining the 
standards would seem even to require their 
publication now. 
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1. Attorneys’ — 


| Recently, the United States Court. 
of Appeals for the District of Co- 


- lumbia . considered in depth the 
standards to be employed i in grant- 


ing attorneys’ fees in so-called Title 


VII suits against the Government. 
Copeland v. Marshall, — F.2d 
(No. 77-1851, Sept. 2, 1980). 








_. There is no reason. ee us to deviate. 


- from those standards. | 

As stated in Copeland, supra, the 
market value of the services ren- 
dered is the applicable measure. 
That means the actual fees char ged 


the client by the attorney are not. 
controlling. The attorney is to re- 


ceive what the services are worth 
measured by those standards extant 
in the community where the services 
are rendered. Those measurements 
are to commence with the “lodestar” 
fee : the number of hours reasonably 


expended multiplied by a reasonable ~ 


hourly rate. Our first task, then, is 


to determine the amount of time rea- — 


sonably expended. For us to do so, 
the petitioner should document the 
amount. of work performed so that 
OHA can segregate into categories 
the kinds of work performed by the 
various participating attorneys: 
The status of the attorney—Senior 
_ Partner, Junior Associate, ete., 
should be set forth along with the 


reasonable hourly rate prevailing in . 
the particular community for simi- — 
lar work.’ Before going on, OHA 


7 Whether true or_ not, the argument that - 
the particular bit of work was so novel that 


there is no similar work with which to com- 


pare it will not be accepted. The comparison © 
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| must detains Siatioe all of the | 
time was reasonably spent. After 
appropriate deduction for any un-— 


reasonableness, the total number of. 


hours is then to be multiplied by the — 


reasonable hourly rate of the com- 


munity. See McPherson v. School 
District #186, 465 F. Supp. 749 


(S.D. Ill. 1978) ; MeCormick v. At- — 
tala County Board of Education, 
494 F. Supp. 1382 (N.D. Miss. 
1976). The resulting total is the 
lodestar.®. 
The lodestar 1s figa to be ad- . 
justed, up or down, to reflect other 


factors such as the quality of the 


representation (Copeland deals 


with such matters in great detail 


and should be reviewed whenever 
adjustments are to be made). Of 
first importance in. this regard is 


. that the burden of justifying any 


deviation from the lodestar is upon 
the one urging it. 


2. Costs and Expenses 


Although some. authorities have -_ 
debated at length the differences 
and distinctions between costs and 
expenses, since both are compensable 
under our regulations we need not 
debate those fine points. Suffice. it 


' is similarity, not. exactitude, and if a peti- — 


tioner should persist in maintaining the 


uniqueness of the services rendered, we will — 
have to, reluctantly, hold that such singularity 
is not compensable by any coin of this realm. | 
rate subsumes -. 


&8The reasonable hourly 
ordinary overhead items such as rent, secre- 
tarial services, ordinary telephone charges, 


-and the costs of paralegals. In regard to 


compensation to paralegals, see Postow ve 
Oriental Bldg. Aasn., 455 F. Supp. 781 (D.D.C. 
1978) ; see contra, Parker Vv. Califano, de EF. 


SUBD, 789. (D.D.C. 1978). 
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that anything compensable as costs 
under 28 U.S.C. §1920 (1976) | 


would be compensable under 43 


CFR 4.1290. Other items, as well, 
might be payable under the “ex- 


pense” rubric. Some which come to 


mind are extraordinary postage, 
long distance telephone calls, travel, 
and housing for out of. town 


counsel.® 
After all of the calculations are 
made, before settling an award, 


OHA should take a final close look | 
to make sure that all of the items. 


and amounts claimed for costs, ex- 
penses, and attorneys’ fees are rea- 
sonable under the circumstances of 
the particular case. That means that: 
all stipulations as to reasonableness 
should be carefully scrutinized. 
The Board will entertain a proper 


petition from Council for what it. 


believes to be its compensable contri- 
bution to the establishment of the 
standards herein set forth. Greater 
Washington, D.C., shall be deemed 
the locality where the work was 
performed. | 

The petition’ is denied, with leave 
to file within 15 days another peti- 
tion as specified above. 


Menvin J. Mirgrn 


Administrative Judge 


CHIEF ADMINISTRATIVE JUDGE 


IRWIN DISSENTING IN PART AND 


CONCURRING IN PART: 


One of Congress purposes in 
enacting P.L. 95-87 was to “assure 


- Although counsel is to be compensated by 


local standards, we are not saying that where 


reasonable, counsel may not be sought from 


afar. In that event, such counsel's traveling. 


and living. expenses would be compensable, 
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that appropriate procedures are 


provided for the public participa- 
tion in the development, revision, 


and enforcement of regulations, 
standards, . reclamation plans, or 
programs established by the Secre- 
tary or any State under this Act.” 
The rationale for this purpose was 
set forth in the report of the Senate 
Committee on Energy and Natural 


Resources onS.7: 


The success or failure of a national coal 
surface mining regulation program will 


depend, toa significant extent, on the role 


played by citizens in the regulatory proc- 
ess. The State regulatory authority or 
Department of Interior can employ only 
so many inspectors, only a limited num- 
ber of inspections can be made on a regu- 
lar basis and only a limited amount of 
information can be required in a permit 
or bond release application or elicited at | 
a hearing. Moreover, a number of deci- 
sions to be made by the regulatory au- 
thority in the designation and. variance 
processes under the Act are contingent on 
the outcome of land use issues which re- 
quire an analysis of various local and 
regional considerations. While citizen 
participation is not, and cannot be, a sub- 
stitute for governmental authority, citi- 


zen involvement in all phases of the 


regulatory scheme will help insure that 
the decisions and actions of the regula- 
tory authority are grounded. upon com- 
plete and: full information. In addition, - 
providing citizen access to administrative 
appellate procedures and the courts is a 
practical and legitimate method of assur- 
ing the regulatory authority’s compliance 
with the requirement of the Act. | 

In many, if not most, cases in both the 


administrative and judicial forum, the 


citizen who sues to enforce the law, or 
participates in administrative proceed- 
ings to enforce the law, will have little 


or no money with which to hire a lawyer. 
If private citizens are to be able’ to Beeert 


18ec. 102(1), 80 U.S. C. §.1202(4) (SUBD: II 
1978). - 
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five rights granted hier = this bill, oo 


if those who violate this bill’s eequices 


ments are not to proceed with impunity, 
then citizens must: have the opportunity 
to recover the attorneys’ fees necessary 
_to vindicate their rights. Attorueys’ fees 
may be awarded to the permittee or S0v- 
ernment when the suit or participation is 
brought in bad faith. [7] 


Similar language appears j in the x re-- 


port. of the House Committee on 


Interior and. Sea Affairs on 
Fi Re? 


One of the provisions designed t to 
accomplish this purpose is sec. 525. 


(e).4 That section provides: 


‘Whenever an order is issued under this 
section, or as a result of any administra- 
tive proceeding under this Act, at the re- 


quest of any person, a sum equal to the 


aggregate amount of all costs and ex- 
penses (including attorney fees) as de- 


termined by the Secretary to have been © 
_ reasonably incurred by such person for or 
in connection with his participation in. 


such proceedings, including any judicial 


_ review of agency actions, may be assessed — 


against either party as the court, result- 


ing from judicial review or the Secretary, 


7 resulting from administrative proceed- 
‘ings, deems proper. [Italics added.] 
The Secretary ‘implemented this 

section in rules contained in 43 CFR 
4.1290. This rule differs. sl ightly 

_ from the statutory language empha- 
- -gized above in two respects relevant 


_to this case. Under 48 CFR 4.1290 a 


person may petition for the award 
3 costs and peepee if he has re- 


28, Rep. No. 95-128, 95th Cong., 1st Sess. 


09 (1977). 
4 SEL, Rep. 
Sess. 88 (1977). 

4A related provision, discussed. eneles is 
see. eet w): . ce, 


No. 95-218, 95th Cong., 1st 


ceived ¢ a Baia order in an ‘didininie 


trative proceeding before the Office 


of Hearings and Appeals (OHA). 


One might question whether the 


Secretary either. in theory could or 
in fact did limit the scope of sec. 525 
(e) by this rule, but that is not the 
Board’s responsibility. It is the 
Board’s responsibility, however, on 


behalf of the Secretary, to interpret — 


and apply rules in accordance with 
Congressional intent. This. my col- 


leagues have failed to do; indeed, | 
they have done the opposite. 


In my colleagues’ view, before a 


‘person may be awarded costs “a pre- 
| liminary determination must. be 


made about the qualitative nature 
of. the final order of OHA upon 

which the claim is based.” * No such 
determination is mentioned in either | 
the regulations or the comments ac- 


: companying them. Rather, the func- 


tion of issuing an order that sets 
forth “a judgment of the merits of . 


the resolution of the administrative — 


proceeding” is simply armoened to 


_the Board.* 


The comments | to 43 CFR 4.1290 


anticipated that. some cases for 


which awards would. be sought | | 


might be settled.” Those comments © 


state. that “awards will not be pre-- 


| cluded strictly because of the man- 
ner of disposition. 8 There is no. 


indication. that a settlement must 


be submitted to or approved by | 
OHA before an award may be 


5 ; Principal. opinion, aunne. at 397. 
- €7d, at 403. 


— 7 Comment 2, 43 FR. 34385 (Aug. 3, 1978). 
8d. . 
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aerated: Yet that is what. my col- 
leagues now impose as a requirement 


in this case. Otherwise, in their. 


view, OHA is “used merely as a 
lever to pry open. the cash box.’ ® 
By adding requirements not con- 
tained in the regulations, my col- 
leagues not only deny a lever. They 
also steal a key to effective partici- 
pation that the Congress clearly in- 
_ tended to provide the public. In ad- 
dition to being mistaken legally, 
this decision creates a barrier to the 
award of costs and expenses that 
_ will have at least two undesirable 
and unnecessary practical effects: 


(1) Participation by the public will » 


be discouraged, particularly by 
those members who cannot afford 
lawyers and witnesses; and (2) liti- 
- gation will be protracted in order to 
demonstrate | “sufficient 
~ ment” before OHA to be eligible for 
an award. r 
For these reasons I dissent from 
“my colleagues’ views concerning 43 


CFR 4.1290. Because I believe that. 


rule should be interpreted in accord- 
ance with Congress expressed intent, 
however, I join that portion of the 
principal opinion that authorizes 
- Council to petition for an award in 
accordance with the standards out- 
lined. 
There remains | oe question 
whether Council, had it been suf- 


4 ficiently involved before OHA, 


could be reimbursed for reasonable 
costs incurred before OSM. The 
principal opinion leaves this ques- 


tion for another day. The compan-. 
ion dissenting-and-concurring opin-- 


ion suggests the answer is “no.” It 


does so on the basis of a presumption 


_ °-Principal opinion, ‘supra at n.5. - 
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that Congress must have meant 
“agency proceeding” as defined in 
the Administrative Procedure Act 
(APA) when it wrote “any admin- 
istrative proceeding” in sec. 525 (€) 
of the Act. This presumption is con- 
venient at best. Nor is it strength- 
ened by citing references to the 
APA found elsewhere in the Act, 
references made for purposes of de- 
fining procedures applicable to those 


sections and not relevant to defining 


the substantive scope of sec. 525(e). 
Congressional drafstmen are per- 
fectly capable of using the language | 
of the APA if they wish to do so. 
In sec. 525(e) they did not. They 
chose novel language: “any admin- 
istrative proceeding.” | | 

One of the “administrative pro- 
ceedings to enforce the law’ *° is the 


kind involved in this case. Sec. 517 


(h) requires the Secretary to estab- 
lish procedures for informal review | 
of any refusal by a representative 
of the Secretary to issue a citation | 
with respect to any alleged violation 

of the Act which any person who is 
or may be adversely affected has — 

reason to believe exists at a surface _ 


TImining site and who notifies the 


Secretary in writing. These proce- 
dures are contained in 380 CFR 
721.18. As the circumstances of this — 


case indicate, they may Involve con- -. 
siderable time and effort. Congress 


intended citizens to be involved “in 
all phases of the regulatory 
scheme *.* * [z]n addition [to 
having] access to administrative 
appellate procedures.” (Italics 


added.)?* For this intent to be real- 
ized, awards of reasonable costs 


10 See text at n.2, supra. — 


urd. 
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must be available under Bop (e) for 
participation in the kind of admin- 


istrative procedures required by sec. proceedings under sec. 517(h) (80 


—517(h). In my view such procedures 


are within the meaning of “any ad- 


ministrative" proceeding” in sec. 
525(e). 


Wit A. Irwin 


Chief Administrative Judge — 


ADMINISTRATIVE JUDGE FRISH- 
BERG CONCURRING IN PART AND 


DISSEN TING IN PART: 


I concur with that pore of ti the 


principal opinion which concludes 
_ that petitioner has not qualified for. 


_ an award under the Surface Mining 
Control and Reclamation Act of 
(1977 (Act) or regulations. Accord- 

ingly, I must dissent from that por- 


tion of the opinion which authorizes . 
Council to petition for an award for 


its” contribution | to the determina- 
tion of standards relating to costs 
and expenses. This Board has no 
such authority. 


While the language c of sec. 525 (e) 


of the Act (30 U.S.C. § 1275(e) 
(Supp. IT 1978) ) is not completely 
bereft of ambiguity, it clearly con- 
templates a formal proceeding be- 


fore costs and expenses, including 


_ attorneys’ fees, may be awarded, and 


so it has been interpreted by the Sec- 


retary in the Department’s regula-_ 


tions. The section begins as follows: 
“Whenever an order is issued [1] 
under this section, or [2] as a result 


of any administrative proceeding 


under this Act.” Petitioner argues 
that the language of the second 


phrase encompasses a wide spectrum 
of activities, including informal 


U.S.C. § 1267 (h) (Supp. II 1978) ).2 
However, a reading of sec. 525 (e) in 
conjunction with the language of 
the Administrative Procedure Aci 


(APA)? leads to the conclusion that | 


only formal proceedings were con- 
templated. | 


1 Petitioner states on page 9 of its reply of 
May 5, 1980, to peabondenve answer, after 


_ quoting sec, 525(e) : 


“The major question concerning the eine 
of § 525(e) involves the meaning of the phrase. 
‘any administrative proceeding.’ The plain 


' language of § 525 (e) would allow awards for 


any administrative proceeding, whether it 
was informal, adjudicative, -quasi-adjudica- 
tive, or rulemaking. Thus, fee awards would be | 


_ allowed for such ecmienetre proceedings 


as: 
1) Designation of Lands Unsuitable 
2). Bond Release proceed mes (formal and 


informal). 


8) Permit Hearing (formal and. informal) 

4) Rulemakings 

5) Approval of State Programs 

6) Withdrawal. of Approval © 
Programs 

7) Review of Enforcement 


of State 


(formal - and 7 


informal) 


The. language of § 525(e) is clear and un- 
restricted. By its terms, it is the. broadest and 
most far reaching attorney fee provision ever 
passed by Congress.” 

But. sec. 525(e). is triggered Seenenaee 
an order is issued * * * as a result of any 
administrative proceeding under this Act.” 


~ Because ‘‘order” is defined in 5 U.S.C. § 551(6) 
(197 6) as a final: disposition in “a matter 
other than rulemaking,” petitioner is incorrect . 
in its contention that sec. 525(e) proceedings 
_include rulemaking and, 
rulemaking, 


(see subsecs 522(a) (4) (d). and (a) (5)), and 
approval of state programs (see sec. 503). — 
(See discussion in next paragraph of text re 
effect of definitions in 5 U.S.C. § 551 ree) 
on language in sec. 525(e)). | 

2 The Administrative Procedure’ Act was 


repealed as part of the general revision of 


title 5 of the United. States Code, and its pro- 


_ visions’ were incorporated into subchapter II 


of chapter 5. and chapter 7 of that title. P.L. 


89-554. However, the popular name will. be 
used herein for convenience. a 


if considered akin to. 
designation. of unsuitable lands — . 
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As pointed out by petitioner, “the 
major question concerning the scope 
of § 525(e) involves the meaning of 
the phrase ‘any administrative pro- 
ceeding.’ IT agree. The Act con- 
tains no definition of “administra- 
tive proceedings.” See sec. 701, 30 
U.S.C. § 1291 (1976)..The APA, 
however, defines “agency proceed- 
ing.” Pursuant to 5 U.S.C. § 551 
(12) (1976), “ ‘agency proceeding’ 
means an agency process as defined 
by paragraphs (5), (7), and (9) of 
this section.” Paragraph 5, 7, and 9 
define rulemaking, | ind ideation: 


_and licensing, respectively. 5 U.S.C. 


=§551 (5), (7), and (9) (1976). 
_ Moreover, Congress distinguished 
— between “agency proceeding” and 


“agency action,” which is defined © 


separately in 5 U.S.C. § 551(13) 
(1976): “‘agency action’ includes 
the whole ora part of an agency 


rule, order, license, sanction, relief, 


or the equivalent or denial thereof, 


or failure to act.” Since Congress _ 


selected its language in sec. 525(e) 
of the Act with knowledge of the 
definitions contained in the APA, 
it is reasonable to. presume that it 
meant the same thing by its use of 
similar terms.* 

No order was made here shee 
the first phrase of sec. 525(e), “un- 
der this section,” for that section 
applies expressly to 
orders, notices of violation, notices 


a See n.1, supra. 


4 While the presumption is tebuttable, gee, 


e.g., 2A Sutherland, Statutory Construction 
§ 51.01 (4th ed. 1973), it is buttressed by 


express reference to and application of the 
514 - 


APA throughout the Act. #.g., secs. 
(permits), 518 (penalties), 525 (cessation 
orders and notices of violation, referring to 
secs. 521(a)(2) and (3)), 526 (judicial re- 
_yiew), and 703 (employee protection): 
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or orders issued “pursuant to a 
Federal program or the Federal 
lands program,” sec. 525(a) (1), or 
to Federal enforcement of a state 
program, sec. 525(b). Nor was an 
order “issued * * * as a result of any 
administrative proceeding under 
this Act,” the second phrase of sec. | 
525(e), for, as defined in the APA, - 
“agency proceeding” refers only to 
rulemaking, adjudication, or licens- 
ing..The process initiated by peti- 
tioner under sec. 517(h) and 
concluded without participation by 
the Office of Hearings and Appeals 
was none of these. Had Congress 


intended the broad interpretation 


urged by petitioner, it would have 
used “administrative” or “agency 
action,” rather than “administra- 
tive proceeding.” The former term 


_is separately defined and applied in 


the APA toa wide range of agency 
activities, including “sanction, re- 
lief, or the equivalent or denial 
thereof,” which might encompass — 
an OSM response to a citizen’s com- 
plaint under sec. 517(h). 

Were all of the adjudicative or 
licensing proceedings in the Act 
addressed in sec. 525, petitioner’s 


argument would be more persuasive, 


for “under this section” would be 
the only language necessary, and 
the additional phrase, “or as a re- 
sult of any administrative pro- 


ceeding under this Act,” would 


have to be given a broader defini- 
tion than that in the APA or be 
held meaningless. However, as al- 
luded to above,® the Act requires a 
number of adjudicative and licens- 


ing procedures in ‘sections other 


® See n.4, supra. 
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than 525 and 521. For soaps per- 
- mit disapproval proceedings under 


sec. 514(c), civil penalty proceed- 
ings under sec. 518, and employee 
discrimination proceedings under 


section 703 are required to be con- 
ducted pursuant to the APA (5 


U.S.C. § 554. (1976)) ;. and notice 
and opportunity for hearing are 


given to persons aggrieved by un- 
suitability determinations under 


sec. 522(c) and by release of per-. 


formance bonds under sec. 519(f).° 
I am not unmindful of Congress 
intent to provide for an even en- 
courage public participation in en- 


- forcement .of the Act. It does not 


necessarily follow, however, . that 
Congress intended all public par- 
ticipation to be compensable. In 
drafting the regulations, the Secre- 
tary clearly and reasonably inter- 


preted the language in sec. 525(e) in | 
accordance with the definition of. 


similar language in the APA. 
The Board of Surface Mining 


and Reclamation Appeals (Board) : 
is given jurisdiction over “[p]eti- 


tions for award of costs - and ex- 


penses under section 525(e) of 


the Act.” °43 CFR 4.1101(a) (7). 
CFR Chapter VII) is OSM given 
similar authority, although public 


participation in monitoring OSM’s — 


enforcement is provided and Secre- 


> ®SThere is no direct reference to 5 U.S.C. 

$554 (1976) in secs. 522(c) and 519(f) of 
the Act: howerer, the regulatory authority is 
required. under sec. 519(h) to make a_ ver- 
' pbatim record of a hearing, which requirement 
makes operative the standards in 5 U.S.C. 
§ 554 (1976). 


tarial response iy OSM 1 is required 7 


_ by sec. 517(h). 


It was certainly contemplated by 
Congress that such participation 
would be successful much of the | 
time at the enforcement or infor-— 
mal (OSM) level without the aid of 
quasi-judicial or formal (OHA) | 
proceedings.’ Had the Secretary felt — 


that. costs and expenses involved in __ 


successful or constructive ; public 
participation before OSM under 
sec. 517 (h) should be. compensable, 


it is difficult to understand why he _ 


did not provide that such an award 


could be made by OSM. While it 


might not possess expertise equiva- 
lent to that of OHA regarding at- 


~ torneys’ fees, OSM could just as 
easily determine other costs and ex- _ 


penses. Since, due to its informal 
nature, participation under sec. 517 | 
(h) would: not ordinarily. involve 
legal repr esentation, why create a_ 


-need for such representation and 
thus add considerably to the Gov- 
~ ernment’ Ss or a permittee’s costs by 


requiring a petition to, and award 
by, OHA? The only logical answer 


‘is that the Secretary had no such 


intention, and that the regulations 
thus do not provide for compensa- — 
tion of sec. 517(h) costs and 


‘expenses. 


Only if a sec. -517(h) Bettioinant 
is aggrieved by an OSM decision 


7™The Act does not provide for administra- 
tive hearings, formal or otherwise, for un- 
successful public .participants under sec. 
517(h). Indeed, had the Secretary not pro- 


- yided for such review in 48 CFR 4.1280, . 


4.1281, disappointed members of the - public 
could have appealed directly to court pursuant 


- ~ to see. 520. 
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regarding sauaicemiene appesls to 


OHA, and makes a substantial con- 
tribution “to the full and fair deter- 


- mination of the issues” by OHA, 48 
CFR 4,1294(a) (1), may he be com- 
-pensated for those costs and ex- 
penses incurred in the appeal, 


whether the determination is by the - 
Hearings Division, the Board, or 


both. See 43 CFR 4.1295, 4.1296. - 


The language of the ropulations 


supports this conclusion. To file a 


. petition for an award, costs and ex- 
~ penses must be incurred “as a result. 
~ of that person’s participation in any 
administrative proceeding under the 


Act which results in—(1) A final 
order * * * by an administrative 
law judge; or (2) A final order 
_* * * by the Board.” 43 CFR 
4,1290.8 The costs and expenses in- 


_ curred in this case were not as a re- - 
sult of petitioner’s participation In» 


such a proceeding, nor was there 
such a result. Indeed, there was no 
proceeding. No issues were pre- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


-portion of the principal opinion — 


which authorizes compensation to 
petitioner for its contribution to the 
determination of the standards gov- 
erning awards. That such a result | 
may be unfair does not confer upon. | 
us authority we do not otherwise 
possess. 3 

It follows that there i is no founda- — 
tion for the principal opinion’s ex- 
position of standards for measuring 
the amount of an appropriate 
award. Were there such a founda- 
tion, however, I would concur with 
that portion of the principal opin- 


- ion which announces those stand- 


ards, and I do endorse them. 
Newton FRISHBERG» 
Administrative Judge 
THOROUGHFARE COAL CO. 
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sented to OHA, let alone joined. Pe- 


titioner’s mere filing and subsequent 


petition to dismiss a notice of appeal 


did not constitute a “substantial 
contribution to the full and ol de- 
termination of the issues,” as re- 
quired under 43 CFR 4.1294 (a) (1). 

The Board has no statutory or 
regulatory authority to grant an 
award under those circumstances.° 
Therefore, I must dissent from that 


8 See also.43 CFR 4.1291. 
 8If the Board had such authority, the 


costs and expenses, including attorneys’ fees, - 


of petitioner’s contribution to the Board’s 
determination of such an award might well 
be compensable. 


; Appeal: by Thoroughfare Coal Co, from 


the July 11, 1980, order of Administra- 


tive Law Judge Frederick A. Miller, in 


Docket No. NX 9-58-R, dismissing 


with prejudice the company’s applica- 
tion for review of Notice of Violation — 


No. 79-II-20-18 and upholding. the | 


notice i in its entirety. 


Affirmed, in part, as a anaiied 


1 Surface Mining Control and. Recla- 
mation Act of 1977: Administrative . 


Procedure: Generally—Surface Min-— 
ing Control. and Reclamation Act of 


1977: Hearings: Procedure _ 


(88 LD. 
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| An applicant for. review of a notice of 
violation who voluntarily failed to appear — 
at the scheduled review hearing was 
~ properly deemed to have waived its right | 
- toa hearing, and the Administrative Law — 


- Judge could accept as true the allegations 
of fact contained in the notice of ecard 


ae tion under review. 


APPEARANCES: Dick Adatis, Esa. oe 


| Adams, Massamore & Moore, Madison- 
ville, Kentucky, for Thoroughfare Coal 


Co.; John Phillip Williams, Esq., Office 


of the Field Solicitor, . Knoxville, 
Tennessee, for the Office of Surface 


Mining Reclamation and Enforcement. 


OPINION BY THE INTERIOR 
_ BOARD OF SURFACE .~ 
cs tail AND RECLAMATION 

_ _ APPEALS. 


| ‘This. appeal: was. + neuen by , 
Thoroughfare Coal Co. (Thorough-. 
_ fare) from the July 11, 1980, order 


of Administrative. Law Judge 
Frederick A. Miller dismissing with 
prejudice the company’s applica- 


tion for review ‘of Notice of Viola- | 
tion No. 79-IJ-20-18. The order re- 


sulted - from Thoroughfare’s s unex- 


cused failure to attend the hearing’ | 


scheduled for review of the notice. 
Back ground 


"Notice of. Violation No. 
20-18 was issued to Thoroughfare 
on May 18, 1979, following inspec- 
tions by oe Office of Surface Min- 
ing Reclamation. and Enforcement 


(OSM) of a tipple operation con-— 
ducted by Thoroughfare in Hop- 


notice : 
age from disturbed area to Paes a 


‘4 79-TI- i 


to sec. 502(e) of the Surface Mining Control 
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kins, Kentucky. A violation of 30 
CF R 715.17 (a). was charged in the 
“Failure to cause all drain- 


through silt structure.” ? e 
Thoroughfare applied for review 


of the notice of violation pursuant. — 


to 43 CFR 4.1160 through 4.1164, 


claiming, inter alia, that it.did not 


commit the acts alleged by: OSM and 
that OSM lacked authority to regu- 


late its tipple operation. Answers to 


interrogatories propounded by OSM 


- to Thoroughfare reveal that, from 


the beginning of 1979 through May 
1979, when the notice was issued, 


Thoroughfare used its tipple facil- 
ity for the crushing and loading of 


coal for shipments. During this pe- 
riod 26,568.15 tons of coal were de- 
livered to Thoroughfare’s facility. 
Of this amount, 46.5 percent was re- 
ceived from a mine operated by-the 
Owl Creek Coal Company, Inc.,. 


which was then partly owned by the 


owners of Thoroughfare, Lewis and 


Houston Vandiver. This mine is lo- 
cated. between 10. and 20 miles from 


Thoroughfare’s tipple facility. 
_ At the hearing scheduled for con- _ 
sideration of Thoroughtare’ s appli- 


cation for review, counsel for Thor- 


oughfare failed to appear. A state- — 
ment by the Administrative Law _ 


1 These inspections were conducted pursuant. 


and Reclamation Act of 1977. 30. U.S.C. 


§1267(a) (Supp. II 1978), and 30 CFR Part | 


721, The notice of violation was issued pure 
suant to 30 CFR Part 722. 

-. 280 CFR 715.17(a)- requires, in jacnent 
part, that “[a]ll surface drainage from the © 
disturbed area * * * shall be passed through a 
sedimentation pond or series of sedimentation 
ponds before leaving the permit area.” 
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Judge at the proceeding indicates 
that. counsel called his office in Lou- 


isville, Kentucky, at approximately 
9 a.m. on June 26, 1979 (the hearing 


was scheduled to commence at 9 a.m. 
on June 26 in Evansville, Indiana), 
to communicate his intention neither 
to appear at the hearing nor to con- 
test the alleged violation (Tr. 2). 
Counsel for OSM indicated that he 
was similarly informed by counsel 

- for Thoroughfare later on the same 
‘morning ( Tr. 3). | 

The Administrative Law Judge 
did not require OSM to present tes- 
timony from its witnesses assembled 
for the hearing or to adduce other 
evidence. Instead, counsel for OSM 
was instructed to propose an order 
upholding its. enforcement action 
against Thoroughfare and dismiss- 
ing the company’s application for 
review with prejudice. The order ul- 
timately issued by the Administra- 
tive Law Judge contains the follow- 
ing: — | 

It is therefore Ordered and adjudged : 

1.) That the applicant is deemed to 
have waived its right to a hearing for 
failure to appear in accordance with the 
notice of hearing. 

2.) That OSM had jurisdiction over 
the facility for which Notice of Violation 


No. 79-II-20-18 was issued. 
8.) That Notice of Violation No. 79- 


II--20-18 including the violation and the 


- remedial action to abate ‘the uoladion 
is upheld in its entirety. 

4.) That applicant’s application for re- 
view of Notice of Violation No. 79-II- 
20-18 be and is hereby dismissed with 
prejudice. 


organ tars filed a timely ap- 


peal from the order and requested a 
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a document captioned: 
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full evidentiary hears Both par- 
ties filed briefs.° 


Discussion. 


In upholding the notice of viola- 
tion, the Administrative Law J udge 4 


did not provide a statement of find- — 


ings of fact as required under the 
Department’s regulations at 48 
CFR 4.1127.4 We decline to remand 
the case on this ground, however, | 
because the record is unambiguous 
in material respects and supports 
the Administrative Law Judge’s 
order. Cf. Dean Trucking Co., Inc.. 
1 IBSMA 105, 86 I.D. 201 (1979) 
(case remanded for findings ol 
fact). 


’Thoroughfare also filed with the Board 
“Verified Motion for 
Temporary Relief.” This motion was not 
granted. 

443 CFR 4.1127 provides in sertinent part: 


“An initial order or decision disposing of a 


case shall incorporate—(a) Findings of fact. . 


* * * and the basis and reasons therefore on 
all material issues of -fact.” This requirement 
is based on 5 U.S.C. § 557(c) (1976) 
(formerly a provision of the Administrative 
Procedure Act). 

In the order under review there “4s the © 
statement that “[clounsel for applicant by . 
telephone informed both the [Administrative 


Law Judge] and counsel for respondent that 


it had been decided not to attend [the] hear- 
ing and [that] for various reasons the appli- 
cant no longer desired the hearing.’ There is. 


a further statement that counsel for Thorough- . | 


fare did not interpose any objection to OSM’s. 
proposed order reciting that “OSM had 
jurisdiction over the facility for which the 
* * © notice of violation was issued, that such 
notice of violation including the [alleged } 
violation and the remedial [order] to abate 
such violation be upheld in its entirety and. 
that the application for review [of the notice] 
be dismissed with prejudice.” These recita-_ 
tions, which were adopted by. the Administra- 
tive Law Judge (see text at 407), are 
ultimate conclusions of law and fact. They 
are not adequately supported in the order by 
a statement of underlying findings concern- 
ing the basis of OSM’s asserted authority over 
the tipple facility and of the notice of 
violation. 
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Alias, By its voluntary failure to 
appear at the scheduled review 


hearing, Thoroughfare waived its 


right to a hearing and, conse- 
quently, the Administrative Law 
Judge could accept as true the alle- 
gations of fact contained in the no- 
tice of violation. See 43-CFR 4.1156 
(c); see also 43 CFR. 4.1195(a).° 
From those. allegations we find the 
following. . 
1. On May. 16, 17, and 18, 1979, 


OSM conducted inspections of a tip- 


ple facility operated by Thorough- 
fare Coal Co. in Hopkins County, 
: es 3 

9, At the time of OSM’s inspec- 

“tions Thoroughfare was using the 
tipple facility for the processing, 

other preparation, and/or loading 
of coal for interstate commerce. 

_ 8. At the time of OSM’s inspec- 
tions the tipple facility was oper- 


_ 5 The cited regulations apply by. their terms 
to summary dispositions in civil penalty and 
permit suspension or revocation proceedings, 

respectively. Because OSM’s initial evidentiary 


burden is the same in these proceedings as. 


in a proceeding upon application for review of 
2 notice of violation or cessation order (see 
43 CFR 4.1155, 4.1193, 4.1171(a)), we take 
the provisions for summary disposition set 
forth in those regulations to be appropriate 
-models for summary disposition in a proceed- 
-ing on an application for review. Under 43 
CFR 4.1156 an Administrative Law. Judge 
may ‘aecept as true the allegations. of fact 
contained in a notice of violation or cessation 
order when an applicant is deemed to hare 
waived its right to a hearing. We note, how- 
“ever, that when counsel and witnesses for 
OSM are present, presentation of OSM’s prima 
facie case in regular fashion (under oath and 
-. on the record) would best provide the Board 
and the courts with an appropriate record 
in the event of an appeal. In any event the 
regulations contemplate a disposition on the 
merits, however summary, upon an applica- 
tion timely filed and not withdrawn. Thus, 
disnlissal below of Thoroughfare’s application 
for review was inappropriate. 
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ated by Thoroughfare in connection 


with and near a surface coal mine. 
4, At the time of OSM’s inspec- 


- tions there was surface drainage in 


the area disturbed by Thorough-. 
fare’s tipple operation and this — 
drainage was not being passed 


‘through a sedimentation -pond. be- 


fore leaving the permit area. 

On the basis of these findings we 
conclude that OSM made a prima 
facie showing that. it properly exer-. 


cised its regulatory authority in is- a 


suing to Thoroughfare a notice of 
violation of 80 CFR 715.17(a).° Ac- 


- eordingly, we hold that the order 


upholding the notice of violation — 
under: review is aeons by the. | 
record. : 

For the foregoing reasons the t 


_ July 11, 1980, order of the Adminis-~ 


trative Law Judge is affirmed, in — 


part, as modified to. include. our 


findings. - 


ewok: FRISHBERG 
Administrative J wdge 


Wu A. Irwin 
Chief Administrative Judge 


8 OSM's evidentiary burden in a proceeding 
upon an application for review is that. of. 
establishing a prima facie case in support of 
its enforcement action. 43 CEFR 4.1171(a). 
The Board has previously stated that “[a] 


prima facie case is made where sufficient evi- 


dence is presented to establish the essential 
facts and which evidence will remain suffi- 
cient if not contradicted.” James Moore, 1 
IBSMA 216, 223 n.7, 86 LD. 369, 373 n.7° 
(1979). 

‘The . general allegations of OSM’s . reguia- 
tory authority over Thoroughfare’s ‘tipple 
facility, in the notice of violation, are further 
supported by Thoroughfare’s answers (sum- 
marized in the text at 408) to the interroga- 
tories propounded by OSM. See Roberts 
Brothers Coal Co., Inc., 2 IBSMA 284, 87 I.D. 
439 (1980) ; Drianane Coat Co., 2 TBSMA 
189, 87 I.D. 347 (1980). 
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ESTATE OF VICTOR YOUNG BEAR | 


(SUPP.) 
8 IBIA 254 


- Decided M arch 26, 1 981 


a * Decision on reconsideration of Board’s 
order of July 24, 1980, declaring as 


invalid an adoption action taken by 
. the agency superintendent of the Fort 


Berthold Reservation pursuant to the 


Act of July 8, 1940, 57 Stat. 746. 
| “Reversed. 


1. Indian Probate: AAoption: Gener- 
ally 7 


- ‘The Act of July 8, 1940, 54 Stat, 746 (25 
gave limited 


U.S. C. —§ 372a 
~ authority to 


(1976) ) 


agency superintendents 


over the adoption of Indian children. § 


_ Ryaluated in light of its legislative his- 


tory, the Act must be read as allowing » 


superintendents to validate adoptions 


agreed to in writing by Indian parties — 


Bluhm, through souneel filed a pe- 
tition for reconsideration of the 


as well as Indian custom adoptions. _ 


2. Indian Probate: Adoption: Gener- 


ally—Indian Probate: pelopamn, __— 


Tribe _ 


The ‘Act ‘of Mar. 38, 1931, 46 ‘Stat. 1494, 


relating to the adoption of Indian chil- 
dren on the Crow Reservation in Mon- 


tana, vested the superintendent of the 


_ Crow Agency with adoption authority 


- .which served as a model in the drafts- 


rane of. the Act of July 8, 1940. 


Estate of Victor Young Bear, 8 IBIA 
130, 87 LD. 811 (1980), is reversed, 


APPEARANCES: Janet C. Werness, | 


_Esq., for petitioner Theresa Bluhm; 
James P. Fitzimmons, Esq., for re- 
-spondent Alice Young Bear; William 
_ Babby and Frances Ayer, Esq, for the 


Bureau of Indian Affairs and Office of 


the Solicitor, respectively. 


OF THE | DEPARTMENT OF THE INTERIOR 


OPINION BY CHIEF — 
ADMINISTRA TIVE JUDGE 
HORTON 


4 INTERIOR BOARD OF — 
INDIAN APPEALS 
‘On July 24, 1980, the Board ‘is- 


sued a decision in the above estate 
which, among other things, declared 


as invalid a purported adoption of 
Theresa Bluhm. by the’ decedent, 
Victor Young Bear, and his surviv- 
ing spouse, Alice Young Bear, ap- 


proved by the Superintendent ofthe _ 
- Fort Berthold Agency; Bureau of | 


Indian Affairs, on Dec. 26, 1945, 
under authority of the ee of 
July 8, 1980, 54 Stat. 746 (25 U.S.C. 
§ 372a (1976)).! Estate of Victor 
Young Bear, 8 TIBIA 130, of LD. 
8311 (1980). | 


On Sept. 12, 1980, Theresa | 


above determination pursuant to the 


_ provisions of 43 CFR 4.21(c). The 
Board agreed. to reconsider its. 
adoption ruling by .order dated 
‘Sept. 16, 1980. Interested parties, 
including the Bureau of Indian _ 
Affairs, were requested to file briefs — 

regarding the Board’s July 24, 1980, 


decision and petitioner’s objections 


thereto. Final comments were re- 
ceived in this reconsideration pro- 


ceeding on Dec. 8, 1980. 

Because the factual background 
to this controversy 1s not in dispute, 
no attempt will be made to summa- 
rize the Board’s findings of fact set 
forth in its decision of duly 24, 


1Ail further references to U.S.C. are to 


1976 edition. = | 
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1980. ‘(Bee 8 IBIA 180, 132-36; 87 
LD. 311-14 (1980). 2 | 


“Questions Presented 


‘The legal issues ‘raised with re- 
spect to the Board’s prior decision 
may be summarized as follows: 

as Did the Board err in interpret- 


ing the Supreme Court’s holding in. 


Fisher v. District Court of the Stx- 


teenth Judicial District of Mon- 


tana, 424 U.S. 382 (1976), as the 


equivalent of a pronouncement that — 


25 U.S.C. § 372a does not confer au- 
thority on agency superintendents 
to approve or grant ee of 
Indian minors? 


2. T£ 25 U. S.C. § 372a does author- 


ize agency superintendents to ap- 
prove or grant adoptions of Indian 
minors, what, if any, limitations are 
attached. to such: power and was this 
power properly invoked in this 
| case? 

8. If 25 U.S.C. §872a was im- 


properly relied upon in this case by — 
the agency superintendent in ap-— 
proving or granting the adoption of © 


‘Theresa Bluhm, may the Depart- 
- ment be estopped from treating the 


purported adoption as invalid in its — 


probate of Victor. Young Bear’s 
trust estate! | 


Disou ton | | , 7 
se and Conclusions of Lan - to the distribution of the estates of Indians 


In Fisher, the Supreme Court re-- 


viewed a decision of the Montana 


Supreme Court which held that a 


| 2 As necessary to the ultimate resolution of 
this case, certain findings are nepeated later 


in this. opinion. 


lower state court had jurisdiction 


over adoption proceedings arising 
on the Northern Cheyenne Indian 
- Reservation in which all parties 
were members of the tribe. The 
Montana Supreme Court read 25 - 
~—US.C. 


grant of jurisdiction over reserva- 


§ 372a as a congressional 


tion adoptions to state courts. ’ This 


$25 U.S.C. § 872a (1976) reads as follows : 
~ “§ 872a, Heirs by adoption 
“In probate matters- under the ezetncice 


jurisdiction of the Secretary of the Interior, 


no person shall be recognized as an heir of a 
deceased Indian by virtue of an adoption— 

.*(1) Unless such adoption shall have been— 

“(a) by a judgment or. decree of a State. 
court; 
~ “Cb) by a. judgment or decree of an Indian 
court ; 

“(e) by a written adoption aopeeved by the | 
superintendent of the agency having juris- 
diction over the tribe of which either the 
adopted child or the adoptive parent is a 
member, and duly recorded in a book kept by 
the superintendent for that purpose; or | 


“(d) by an adoption in accordance with a | 


procedure established by the tribal authority, 
recognized by the Department of the Interior, 


-of the tribe either of the adopted child or — 


the adoptive parent, and duly recorded in a 
book kept by the tribe for that purpose; or 
**(2) Unless such adoption shall have been. 


recognized by the Department of the Interior 


prior. to the effective date of this section. or. 


‘in the distribution of the estate of an Indian 


who has died prior to that date: Provided, 
That an adoption by Indian custom made prior 


to the effective date of this section may be 


made valid by recordation with the super- | 
intendent if both the adopted child and the 
adoptive parent are still living if the adoptive. . 


parent requests that the adoption be recorded, | 
_and if the adopted child is an adult and makes 


such a request or the superintendent on behalf 
of a minor child approves of the recordation. 
This section shall not apply with respect 


of the Five Civilized Tribes or the Osage Tribe 
in the State of Oklahoma, or with respect to _ 
the distribution of estates of Indians who 
have died prior to the effective date of this 
section. (July 8, 1940, ¢. 555 §§ 1, 2, 54 Stat. 
746.)” 


-The first and second paragraphs of 25 U. S. C. 


§ 872a (1976), codify secs. 1 and 2, _respec- 


tively, of the Act. 
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‘position was rejected by. the. Su. 
‘preme Court in the following 
words: 3 


25 U.S. C. §372a manifests. no congres- 
sional intent to confer jurisdiction upon 


state courts over adoptions by Indians. 


The statute is concerned solely with the 


_ documentation necessary to prove adop- 


tion by an Indian in proceedings before 
the Secretary of the Interior. It recog- 
nizes adoption “by a judgment or decree 
_ of a. State court” as one means of docu- 
- mentation but nowhere addresses the ju- 
risdiction of state courts to. render such 


judgments or decrees. The statute does 
_. not confer jurisdiction upon the Montana 
- courts. [Footnote omitted.] 


424 U.S. at 388-89. 


In its July 24, 1980, decision, the 


Board held that Fisher “makes it 
clear that 25 U.S.C. § 872a (1976) 
is not a statute which bestows au- 

thority to grant adoptions.” 8 IBIA 
at 189; 87 I.D. at 816. We went on to 
state : 


The Act simply seovidés that ee Secre- 


tary of the Interior may rely on adop- 
tions legally consummated under other 


specific authority in the course of per- 


forming the probate functions conferred 
on him by Congress. See 25 U.S.C. §§ 372- 


73 (1976). ‘For example, under the Act. 


of March 3, 1931, 46 Stat. 1494, the Super- 


intendent of the Crow Indian Agency is. 


specifically authorized. to approve Indian 
adoptions on the Crow Reservation in 
Montana. See 25 CFR 11.29C; Estate of 
Walks With A Wolf, 65 I.D. 92 (1958). 


In short, Indian adoptions accomplished. 
by the Superintendent of the Crow Agency 
pursuant to the Act of March 3, 1931, 


supra, or by any other superintendent 
pursuant to statute, typify the nature of 
- adoption referred to by Congress in sec- 
tion 1(1) (c) of the Act of July 8, 1940 


 [eodified at 25 U.S.C. § 872a(1)(e)]. 


ve omitted. J 
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The above giana was premised, | 


among other things, on the Board’s. 
perception that the Supreme Court 
had categorically declared sec. 1 of © 


the Act of July 8, 1940, as unrelated 
to the establishment of Indian 


adoption authority, notwithstand- 


ing that only the question of State 

versus tribal authority was at 
issue in Fisher, That the Court 
tacitly denied that a purpose of the 
Act was to vest new adoption pow- 
ers in the Secretary of the Interior 
was gleaned from its statement that 


“lt The statute is concerned solely | 


with * * * documentation necessary 
to prove adoption * * * in proceed- 
ings before the Secretary” and that 


the Act recognizes adoption by a 
decree of a state court “as one 
_ means of documentation” 424 U.S. 


at 389 (italics supplied). Reading 
25 U.S.C. §3872a(1) as a whole, 
three other means of documenta- 
tion, in addition to a judgment or 
decree of a state court, are cited, 
viz., by a judgment or- decree of an 
Indian court; by.a written adoption. , 
approved and recorded by an 
agency superintendent; and by an 
adoption in accordance with other 
established tribal procedure..See 25 
U.S.C. § 872a(1) (a) through (d). 

In addition to the above, the 


Board was struck by the existence - 
of only one Departmental regula- 


tion concerning the adoption au- 
thority of agency superintendents— 
that being 25 CFR 11.29C, which 


7 pertains to adoptions of Crow In-- 
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 dians.4 It was difficult for us baie con- 
ceive that the Department could 


view the Act of July 8, 1940, as a 
grant of jurisdictional authority to 
effect adoptions on Indian reserva- 


tions while not bothering to pro- 
mulgate any regulations subsequent 


to the Act to govern the exercise of 


this authority. a 

-We.also looked to the Bureau of 
Indian Affairs’ operations manual 
- for guidance. As noted in our initial 
decision, there are no manual pro- 
visions on adoption.® | 

Lastly, the Department’s legisla- 
tive history file concerning the Act 


_ of July 8, 1940, was examined by the — 
Board before it rendered its initial 
decision in this matter. Although — 
portions of this history are suppor- 


tive of the theory that the Act 
vested agency superintendents with 
_ jurisdiction to effect adoptions, as 


425 CPR 11, 29C states : 
“No future adoptions among or by the Crow 
. Indians shall be. recognized except those made 


in accordance with the Act of Mar. 3, ees 


(46 Stat. 1494). id 
The Act of Mar. 8, 1931, is discussed in this 
opinion at page 418. 


5 Manual provisions do exist on the subject 


of termination of parental controls. At 66 

TAM 3.2.5 D (2) (1957 ed.), it is stated: 
“Bureau employees acting in their official 

capacities shall not accept statements from 


parents designed to sever their parental con-. 


trols and responsibilities for their children. 
Such statements have no legal force or effect 
in divesting a parent-of his control of his 
child or of his duty to support him. Only by 


court action can ties between parent and child. 
be legally severed and only by court action 


can parental control and responsibility for a 
child be vested in another person or in an 
agency. Records of such court action or docu- 
_Ments issued by the court offer the only evi- 

dence of legal changes in status between a 
parent and his child.” | 


lative history 


discussed below, this atone was 
considered. irrelevant j in the face of | 
what we perceived to be a contrary 


ruling from the Supreme Court.® 


[1] The Board has carefully re- 
examined the Fisher opinion, the 
1940 Act and its legislative history. 
Based on this examination.and our 
review of the reconsideration briefs | 
filed with the Board, we are per- 
suaded that, contrary to our prior. 
holding, limited authority over the_ 
adoption of Indian children was 


bestowed by Congress on agency > 


superintendents through enactment 
of the 1940 adoption statute. 

In arguing that the narrow, evi- 
dentiary purposes of 25 U. S.C. 
§ 872a(1)(c), which pertains to 
state court adoption decrees, should | 
not be attributed, through.a read- 
ing of Fisher, to 25 U.S.C. 


~§372a(1)(c), which: pertains to 


written adoptions approved by 


agency superintendents, the Govern- 


ment’s brief in this reconsideration 
proceeding states: 


§ 872a(1) (a) describes a type of evi-. 
dence which is to constitute acceptable 
proof of an adoption in’ Indian probate 
proceedings. § 372a(1)(c) also describes 
a type of acceptable evidence and, in ad- 
dition, delineates the steps to be followed 
in producing a valid adoption. There is no 


6The Board also seview el published legis- 
of the Indian Child Welfare 
Act of 1978, 92 Stat. 3069, which is aimed at 
fostering tribal control over Indian adoptions 
and other child custody matters arising in 
Indian country, for any reference or discus- . 
sion of the Secretary’s authority over Indian 
adoptions. None could be found. See H.R. Rep. 
No. 95-1386, 95th Cong., 2d Sess. 6, reprinted 
in [1978] U.S. Code Cong. & Ad. News 7530- 


T5360. - 
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question that. 25 USC. §. 3720 aid not 


confer jurisdiction on the state courts 
if they did not already possess it. 
The Department and Bureau of Indian 
Affairs are not, however, on the same 
footing as a state. ‘Whereas a state has 


_jurisdiction over Indian matters only if 


Congress permits, the Bureau is that 
arm of the Federal Government charged 
with overseeing and implementing Con- 
gress’ policies. As such, it has authority to 


carry out those policies and procedures es- 
| tablished by Congress. 25 USC §§ 2, 9. 
In this instance Congressional policy, as 


: ‘shown by the legislative history of § 372a 


* * * was to assure that there would be 


a written record of all adoptions. The 
functions assigned by Congress to the 


DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


[88 I.D. 


Hipjeviatendetita were e specific mechanisms 
for effectuating that policy and were 
functions within the general authority of 


the Bureau to manage Indian affairs. 


Jomt Brief of BIA and Solicitor 


(hereafter, Government’s Brief) 
filed Oct. 27,1980, at 2,0 
The most detailed piece of legis- 


lative history in this matter is the 
virtually identical report submitted 


by Secretary Harold L. Ickes to the 
House and Senate on Feb. 8, 1940, 
requesting approval of draft legis- 
lation which became the Act of 


July 8, 1940. It is quoted at length 


(and I line numbered) as follows: 


The proposed bill provides that * * * no person 
. shall be held to be an heir of a deceased Indian by © 
virtue of an adoption unless the adoption is evidenced 
. by a judgment of a State or tribal court; or isa 
written adoption approved and recorded by the super- 


- Made prior to the effective date of the act and 
. recorded with a superintendent, or a recorded adoption - 
. made pursuant to a procedure established by tribal 


a 
2 
3. 
4 
+B. 
6. intendent of an agency, an adoption by Indian custom 
(¢ 
8 
9 
10 


. authorities * * *, The broad purpose of the billis | . 
11. to require that there be a written record of each 
12. adoption. The several methods recognized for making 
13. such an adoption are those which the administration of 
14, Indian affairs has shown to be desirable. The Depart- | 
15. ment now recognizes the decree of State courts and the © 
16. bill would continue this practice. Another presently 
17. recognized method of adoption is by tribal court action 
18. and this jurisdiction of tribal courts is continued. | 
19. However, the expense attendant upon an actionina 
20. State court frequently compels an Indian to forego a 
21. court proceeding and some tribes have not yet estab- 
22. lished tribal courts ; these difficulties the bill 
23. would meet by recognizing a third method of adop- 
24, tion, that of adoption by written recordation with the ._ 
25. superintendent of an agency. Recorded adoptions made 
26. in accordance with procedures established by recognized 
27, tribal authorities would also be valid under the provi- - 


28. sions of the bill. | 


380. Itis the present practice of this Department to 
81. recognize the so-called “Indian custom” adoption when- 
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32, ever sufficient evidence of the decedent's intention 

30. exists. At one time Indian custom adoptions were by 

- 84, formal ceremonies, but in most tribes this ancient 

35. practice has been relaxed and it is difficult to | 

36. determine whether or not an adoption was actually made. 
37. in a particular case. In none of the Indian custom 

38. adoptions is there a written record and the available 
39. evidence is often confusing, conflicting and of dubious __ 
_ 40. character. If the bill becomes law, adoptions made in 

41. accordance with practices by persons who died prior to 

42, the effective date of the act will be recognized by the 

48, Department. Indian customs adoptions made prior to the 
44, effective date of the act and participated in by per- 

45. sons who are still living can be validated by recorda- 


46. tion with a superintendent * * * 


48. On March 3, 1931, Congress enacted the “Crow” Act 
49. (46 Stat. 1494), covering adoption by the Crow Indians 
50. of Montana. The act has eliminated practically all. 
ol, dispute and administrative difficulty in adoption among 
52, the Crows. The proposed act is similar to the “Crow” | 

3 Act and'in addition recognizes decrees of tribal courts” | 
64, and adoptions made pursuant to tribal procedures, and 
BD. provides for the validation of “Indian custom” adop- - 
56. tions by their recordation oe the lifetime of the 


57. parties, 


59. The subject of adoption has been considered by 


_ 60. the tribal council, Government officials and Indian 


= 61. assemblies. All agree that a remedy must be provided. - 


_ 62, Expressed opinions ave (1) adoption should be left to 
~~ 63. the State courts; (2) it should be handled by. the tri- 
64. bal agencies ; and (8): Indian custom should be eee a 


65. nized and made of record. 


67. The instant Bropoeal deed not-conflict with any 


68. of these ideas. It embraces all of them and places . 
69. both the Indian and this Department ina position 
70. where in all probate cases a record Will be available 
71. that will amply protect the bona fide claimant and _ 


72. likewise eliminate the imposter. 


The above report is susceptible to 
several. interpretations... On one 
hand it clearly seems to state that 


the bill establishes a “method of 


adoption” by agency superintend- 
ents, supplementary to other rec- 


- ognized methods of adoption (lines 


29-25), Elsewhere, however, it: is 
said that the broad purpose of the 
bill is “to require that there be a 


written record. of each adoption” 
(lines 10-12). In fact, Secretary 
Ickes 
_adoption” to be followed by super- 


describes the “method of 
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mo intendents as one of “adoption by 
(line 24). — 
among 


- written recordation” 
These latter statements, 
others, suggest that what the Secre- 
tary actually proposed to Congress 
was, In essence, a procedure for 
recording adoptions at Indian 
agencies agreed to by interested 
parties or otherwise recognizable 
under Indian custom.’ | 


Supportive of the areuriiont that 


the Act of July 8, 1940, created no 
unique authority within agency su- 
perintendents to grant adoptions in 


a judicial sense is the legislative | 


preference to refer to adoptions ap- 


_ proved by agency superintendents. 
_ The terms “approved by” or “to ap- | 


prove” may have different mean- 


ings, depending upon the context in 


_ which they are used and the subject 


matter to which they pertain. City 


of Springfield v. Commonwealth, 
349 Mass. 


proval” is an action to commend, 
confirm, ratify, sanction, or to con- 
sent to some act or thing done by an- 
other. In re State Bank of Millard 


County, 84 Utah 147, 30 P.2d 211 - 


(19384). While in some statutes or 


texts, the act of “approval” implies _ 


the exercise of judicial action or dis- 


cretion, in other cases it may only | 


contemplate the doing of a purely 
ministerial act. Baynes v. Bank of 
Caruthersville, 118 S.W.2d 1051 
(Mo. App. 1938). Evaluated against 
the intended “broad purpose” of 25 
U.S.C. § 872a—that of providing a 


7 See, eg., lines 48-46 of the quoted report: 


“Indian custom adoptions * * * can be vali- 


dated by recordation with a superintendent.’ 


OF THE DEPARTMENT OF THE INTERIOR 


courts; | 
‘tribal agencies; and (8) Indian custom 
should be recognized and made of rec- — 


(267, 207 N.E2d 891 — 
(1965). Ordinarily the act of “ap-— 


[88 LD. 


written record for adoptions to fa- 
cilitate the Secretary’s probate func- 
tions—we hold that the adoption 
approval and recordation authority 
conferred by Congress on agency 
superintendents in the 1940 Act was 
ministerial, not judicial, in nature. 
If the proposal submitted by Sec- 
retary Ickes to Congress contem- 


plated the establishment of jurisdic- 


tion in agency superintendents to sit 
in judgment on adoption matters 
arising on. their reservations, the 
Secretary could hardly have con-: 
cluded in his report to both Houses: 

The instant proposal does not conflict 
with any of these ideas [t.e. that (1) 


adoption should be left. to the State 
(2) it should be handled by the 


ord]. It embraces all of them and places 
both the Indian and this Department in a 


‘position where in all probate cases a ae | 
ord. will be available. 


There was only limited substan- 


| tive debate of the Department’s pro- 
- posed adoption bill when it was con- 


sidered by Congress. It consisted of © 


an exchange in the House between : | 


Representative Rogers of Oklahoma, 
and Representative Case of South 
Dakota, following Mr. Rogers’ sum- 
mary of the bill (H.R. 8499): 

Mr. CASE: Does not the gentleman 
think it would be fair to have a 6-month 


period, at least during which the Indians 
might be given notice, and then adoptions 


that have been made in accordance with 


the tribal. custom may be put on record 
so that they may be protected? 

Mr. ROGERS: It does not affect any- 
thing that has been done in the past. It 
only provides for future cases. 

“Mr, ee Even there the gentleman 


 '$379a(1) (c), the 


brief appears to take conflicting 
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knows Indian families have taken chil: 


dren in and, to all-intents and purposes, 
have adopted them; but unless there is 


some way for these adoptions to be put — 


on record or to be recognized in some way, 
an injustice might be done. 


Mr. ROGERS: That may be true. It 


would not affect those who have been 
adopted in the past, because it is pro- 
vided that if it had been done by. a de- 


eree of an Indian tribe it shall be valid.’ 


The main requirement is that in the fu- 
ture there must be a record kept. The bill 


provided that the tribe itself shall keep 


the record, but we finally ‘decided to place 


this obligation on the: Indian Pane | 


86 Cong. Ree. 3009 (1940). 


_ The above colloquy does not pre- 


sent a penetrating analysis of the 
bill. It. does convey, however,. that 


the proposed legislation was repre-_ 
sented to the lawmakers. to be a ° 


recordkeeping measure. 

With respect to the type of. In- 
dian adoptions which agency super- 
-intendents were authorized to ap- 
prove and record under 25 U.S.C. 
~ Government’s 


stands, Its main contention appears 
to be that the Fort Berthold super- 
intendent was authorized in 1945 to 
approve the adoption of Theresa 


Bluhm by virtue of the 1940 Act, an 


action taken by the agency on the 
: basis of written statements received. 


by Theresa’s natural and adoptive 
On the other hand, the. 


. parents. : 
Government submits that “[t]he 
kinds of adoptions which the super- 


- intendents. were authorized to ap-— 


prove and record were, In essence, 


_ Indian custom. adoptions, for which 


_ jurisdiction, 7 
case an apparent indispensable party. to the . 


ceeding. There, 


have. been 
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written evidence sould henceforth 


be. required” (Government’s Brief. : 
ata). 


The Board eee er in its initial | 
decision that Indian custom adop- 
tions were not recognized by the — 


Three Affiliated Tribes of the Fort 


Berthold Reservation in 1945. 8 
IBIA at 142, 87 LD. at 317. Assum- 


Ing, in the light most favorable to 


the superintendent, that the govern-_ 
ing tribe of the reservation did not 
possess exclusive jurisdiction over. 
Indian | adoption matters arising 
thereon,’ it was nevertheless 3 ineum- 


8The Three Affiliated Tribes of. the Fort 
Berthold Reservation accepted the terms of 
the Indian Reorganization Act of 1934, 48 
Stat. 984, 25 U.S.C. §§ 461-79 (1976), and 
the Secretary subsequently approved the 
tribe’s Code of Laws, adopted Dec. 9, 1943, | 
which contains provisions concerning 200y 
tion. 

Without ruling on the question of. tribal 
we noted before that in this 


' proceeding, Theresa’s natural 
did not live on the Fort Berthold 


adoption 
mother, 


Reservation and was not a member of the 
‘Three Affiliated Tribes ; neither was Theresa’s _ 


adoptive mother, Alice Young Bear, a member 


of the Three Affiliated Tribes. 8 IBIA 141;. 
- 87-LD.. 816= 317. These circumstances differ 


from Fisher. in which the Supreme Court held. 
that the Northern ‘Cheyenne Tribe, possessed 
exclusive jurisdiction over. an adoption pro- 
the Court. noted that all 
parties were members of the tribe who resided 


on the reservation at all relevant. times, and » 
that none of the acts giving rise to the adop- 


tion proceeding occurred off the reservation. 
(Jurisdictional problems between states and 
tribes in Indian child custody proceedings 
substantially resolved for the 
future-as a result of the Indian Child Wel- 


fare Act of 1978. A Inajor feature of the Act 


is. that it secures to an Indian tribe. “jurisdic- 
tion exclusive as to any State over any child 


custody © proceeding involving an: Indian child. — 
_ who resides or is domiciled. within the. reser- 
vation of such tribe, except where such juris- 


diction is otherwise vested in the State by 


existing Federal law.” 25 U.S.¢. § 1911 (a). 


(Supp. II Asie The Act makes no attempt ® 
(Continued) 
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bent on the superintendent to ap-. 


prove and record an Indian custom 
adoption only if such adoptions 
were recognizable under tribal law.° 


We do not think 25 U.S.C. § 872a. 
(1) (c) authorizes superintendents 


to approve and record Indian cus- 
tom adoptions only. If this is what 
Congress intended, it is reasonable 
to. suppose that the term “Indian 


custom” would have been included 


in subparagraph (c). That it was 
- not intended is also evident from the 
inclusion of an independent para- 
graph (sec. 2 of the Act) devoted to 


the documentation of Indian custom. 


adoptions. 


_ Seeretary Ickes’ ak of Feb. 8, 
1940, also shows that Indian custom 
adoptions were viewed as a separate — 


_ (Continued) 
to resolve. 
tribes and agency superintendents. ) 
The Board avoided ruling on the question. 
whether the Three Affiliated Tribes Dossessed 


question here by invalidating 
“jntendent’s action on other. grounds. 8 IBIA 


at 140-41; 87 I-D. at 316. Since we are revers- 


ing our prior holding in this reconsideration 


proceeding, we are obliged to answer that we | 
- do not believe the state of the law in 1945 .. 
precluded the superintendent from approving © 


the adoption of Theresa Bluhm. We recognize 
that this is an important ruling and that it is 
rendered without the benefit of participation 
in this case by the Three Affiliated Tribes. AS 


interested as we are in putting this case to. 


‘rest, it is nevertheless appropriate in our view 
- to afford the tribe an opportunity to seek 


reconsideration of the foregoing’ opinion pur-. 
suant to terms set forth in the closing: order - 


_ of this decision. 

® As stated in our. initial decision, there ‘is 
no universal doctrine ‘of Indian custom adop- 
tion. 8 IBIA at 141; 87 I.D. at 317. The right 


to designate the customs that are to be ‘given _ 


recognition in. regulating matters that affect 
tribal internal and social relations rests with. 


' each tribe as an incident of its sovereignty, . 
7 A419 U.S. 544 - 
— , (1975), and such customs Inay vary among 


United States v. Mazurie, 


tribes. 
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jurisdictional conflicts petween ; 


at lines 48-57. 


kind of adoption subj ect to BIA ap- 


_proval. See report, ae, at lines 
1-10. 7 


For an adoption | to be sooo 
by an agency superintendent under 
25 U.S.C. § 872a(1) (c), the Act pro- 


vides that it be a “written” adop- 


tion. The recording of an adoption 
pursuant to subparagraph (c) does 


not, in our opinion, satisfy the re- 


quirement for an adoption in writ- 
ing.?° Consistent with our opinion 


that the approval power bestowed 


by Congress to superintendents was 
ministerial, not judicial, the nature 
of edo ction: ultimately subject to 
agency approval would be “adop- 
tions by consent” or other noncon-— 
tested. adoptions agreed to m “onit- 
ing by the parties. _ 
[2] Nothing in the Crow Rie 
tion Act (Act of Mar. 3, 1931, 46 


Stat. 1494), which the Department 7 


used as a model in the drafting of - 


the 1940 Act,* contradicts the above 


exclusive jurisdiction over the adoption in-- 
the super-. 


interpretations. Modifying our pre- 


_ vious assessment of the relationship _ 


of the Crow Act to the 1940 law, sec 
8 IBIA at 139; 87 I.D. at 316, we 


agree with the position of the Gor 
ernment. that “25 U.S.C. § 8720 is 
worded virtually indentically to the 

Crow Act and, as evidenced by the 


legislative history, was intended to 


become . general legislation Moe 4 


[applying] the ec adoption 


oan See: 372a~872a (1) (¢) reads, in sapinent 
part, be ! 
heir of 2a deceased Indian by virtue of an 


‘adoption * * * ‘[u]nless such adoption shall 
- have been +e by a written adoption approved 


by the superintendent * * * ang duly recorded 
* 4 -* by the superintendent.” (Italics added. ) 
ee Secretary . Ickes’ - report, 


[88 LD. * 


‘no person shall be recognized as an | 
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Sect ies in the Gin Act to all 
tribes” = (Government’s Brief at 5). 
In the case at hand, the Fort 


Berthold ‘superintendent was. fur- 


nished. written. and signed state- 


ments by petitioner’s natural and 


“adoptive” parents which satisfied 


: the superintendent that these par- 


ties were agreeable to the adoption 


= of petitioner, then age 5, by the- 


Young Bears. It is too ins for 


‘Theresa’s adoptive mother, Alice 


Young Bear, to challenge the regu- 
larity of consents obtained over 30 
years ago. See 8 IBIA at 137-38; 


87 I.D. at 315. Alice Young Bear’s 
contention that the superintendent, 


lacked “jurisdiction to approve 
Theresa’s adoption is rejected on 


- grounds that by virtue of the Act of | 
- July 8, 1940, 54 Stat. 746, Congress - 

vested agency superintendents with 
specific authority to approve and — 


- record written adoptions agreed to 


by Indian parties. The Fort Bert- 


hold superintendent was therefore 
acting within the scope of his au- 
~ thority and in accordance with Fed- 
— eral law by approving petitioner’: S 
| adoption i in 1945.43 


12-The Act of Mar. 8, 1931, states: 


_ “{Hjereafter no person shall be recognized 


as an adopted heir of a deceased Indian of the 


Crow Tribe of Indians of Montana unless said - 


adoption shall have been by a judgment or 
decree of a State court, or by a written adop- 


tion approved by the superintendent of the — 


Crow Indian Agency and duly recorded in a 


_ book kept by him for such purposes: Provided; . 
That adoption by Indian custom made prior 


to the date of approval hereof involving pro- 


bate proceedings now in process of consum- — 


mation, shall not be affected by this Act.” _ 


_ i33he Government’s Brief observes that © 
enactment of the Indian Child Welfare Act 


in 1978 reflects “a change in Congressional 
policy and may eliminate future euperniend: 
ent approved adoptions.” At p. 6. 


In accor danpe with: the above, the | 
Board hereby affirms in toto the 
Order Determining Heirs entered 
Aug. 8, 1979, by Administrative. 
Law Judge cone ‘V.. Fisher: in 


which he held that Theresa Bluhm 


is entitled to a one-fourth share of ‘ 


_ the estate of Victor Young Bear. 


In light of the above holding, we 


shall not attempt to answer peti- — 


tioner’s alternative contention that — 
the doctrine of estoppel should be > 
applied to uphold her adoption. We 


_ do observe that the Office of Hear- - 
ings and Appeals has previously 
acknowledged | the passing of the 


traditional rule that estoppel cannot | 


be invoked against the Government 


and has recognized. the elements of 
estoppel set forth by the Ninth Cir- 
cult in United States v. Ruby Co, 
588 F.2d 697 (1978), as the initial. 


test for determining whether estop- 
pel is appropriate. Dorothy Smith, 
44 IBLA 25 (1979); Edward L. 
Ellis, 42 IBLA 66 (1979); United 
_ States v. Larsen, 36 IBLA 130 - 


(1978) 4 Assuming we were to ad- 
here to our initial holding that the 
superintendent’s adoption action 


was unlawful, one possible bar to 


the er of a one 


14 The elements of ‘estoppel as identified in 
Ruby (and recited by petitioner) are: 

(1) The party to be estopped must know 
the facts; - 

~“(2) He must intend that his conduct shall © 
be acted on or must so act that the party 
asserting the estoppel has a right to believe: 
it is so intended ; 

(3) The latter must be ignorant of the 
true facts 3. 
. (4) He must rely on the former’ Ss rounder 


to his Baguty ” 588 FB. 2d at 703. 
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in this case is the recognized prin- 


ciple that estoppel is unavailable 


against the Government if its repre- 
sentative has not acted within the 
scope of his authority. Ruby, supra, 
at 701-7 04; Dorothy Smith, supra, 
at 31. 
7 The governing body: of the Three 
Affiliated Tribes of the Fort Bert- 
hold Reservation is hereby allowed 
30 days from receipt of this deci- 
_ sion in which to petition the Board 
for reconsideration. (See n.8.) If no 


such petition 1s timely: filed, this 


decision will then: be final for the 
Department. 


Wm. Puuie Horton , 
Chief Administrative Judge 


I CONCOR : 


Fran KLIN D. _ARNzss 
Administr ative Judge. 
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Decided March 26, 1981 | 


Appeal from a decision of the Utah 


State Office, Bureau of Land Manage- 


ment, denying a petition for reinstate- 
ment of oil and gas lease U-41028. 


Affirmed. 


1, Oil and Gas Leases: Termination 

Upon failure of a lessee to pay rental on 
or before the anniversary. date of the 
lease, for any lease on which there is 10 
well capable of producing oil or gas in 
paying quantities, the lease automati- 
cally terminates by operation of law. 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 
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2. Oil and Gas Leases: Termination— 
Oil and Gas Leases: Reinstatement — 


A lessee may be entitled to reinstatement 
of the lease if it is shown, among other 


things, that reasonable diligence was ex- 


ercise in mailing the payment, or that the 


. delay in remitting the rental is justi- 
-fiable. Where a lessee is unable to make ~ 
the requisite showing, a petition for rein- | 

3 statement i is properly denied. | 


3. Oil and Gas Leases: enniunion : 
Gil and Gas Leases: Reinstatement. 


Reasonable. diligence generally requires 
mailing the rental payment sufficiently in 
advance of the anniversary or due date to 
account for normal delays in collection, 


transmittal, and delivery of the mail. 


Mailing the rental payment 1 day before 
or on the anniversary date of the lease 
does not constitute reasonable diligence. 


4, Oil and Gas Leases: Termination— - 
Oil and Gas Leases: Reinstatement 


A late rental payment or an insufficient 


tender of rental may be justifiable if it 
is demonstrated that at or near the an- 
niversary date there existed sufficiently 


extenuating circumstances outside the 
lessee’s control which affected his or her 


actions in paying the rental fee. Instances 
of ‘simple forgetfulness, inadvertence, ig- 


_norance of the regulations, reliance on 


BLM courtesy notices, and similar occur- 
rences do not excuse a failure to exercise 
due diligence. 


APPEARANCES: Martin Mattler, pro 


: OPINION BY 
ADMINISTRATIVE 
JUDGE HENRIQUES 
INTERIOR BOARD OF 
‘LAND APPEALS 


Martin Maitler appeals from a 


decision of the Utah State Office, 
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Bureau 


appellant’s petition for pemistates 


ment of oil and gas lease U-41028. — 
The lease in question was issued ef- — 
fective Oct. 1, 1978, for a period of 


10 years.* 
[1]. Appellant’s oe tibn followed 


BLM’s notification to appellant on 
Oct. 7, 1980, that lease U-41028 had. 


terminated automatically by. opera- 
tion of law on Oct. 1, 1980, for fail- 
ure to pay in advance the rental due 
on this lease. This termination was 


in accordance with 30 U.S.C. § 188 © 


(b) (1976) which provides in part: 
“TUjpon failure of a lessee to pay 
rental on or before the anniversary 
‘date of the lease, for any lease on 
which there is no well capable of 
producing oil or gas In paying quan- 
tities, the lease shall automatically 
terminate by operation of law.” 
[2] Where a lease has been ter- 
- minated automatically by operation 
of law for failure to make timely 
payment of the full amount of rent- 


al due, but such rental was paid or > 
tendered within 20 days thereafter, 


the Secretary may reinstate the lease 


if, inter alia, it 1s Shown to the sat- 


isfaction of the Secretary that such 


failure to make timely payment was 
either justifiable or not due to a lack — 


ifn appellant Mattler’s ‘statement of rea- 


sons on appeal, Mattler states that he and 


Robert Gamble are the only two parties to 
the lease. BLM notes, however, that there are 
three record titleholders of oil and gas lease 
U-41028. They are Robert Gamble, Mel- 
bourne Concept, Inc, and appellant. The 


assignment of a one-third. interest from. 


Mattler and Gamble to Melbourne Concept, 


—- sIne., was approv ed bas BLM effective Nov. ui 


1979. 


of Land Management. 
(BLM), dated Jan. 8,1981, denying 
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of reasonable diligence on the part — 
of the lessee. 30 U.S.C. ote) 
(1976). _ 

[3]. In appellant’s case, a check 


; for the full amount of rental due 
was written on Oct. 1, 1980, and re- 
ceived by BLM on Oct. 6, 1980. Rea- 


sonable diligence generally requires 


mailing the rental payment suffi- 


ciently in advance of the anniver- 
sary or due date to account for nor- 
mal delays in collection, transmittal, 
and delivery of the mail. 43 CFR 
8108.2-1(c) (2). Appellant’s pay- 


-ment envelope, however, was post- . 
marked on the date payment was 
due. This Board has repeatedly held 


that mailing the rental payment 1- 
day before or on the anniversary 


date of the lease does not constitute 


reasonable diligence. See, ¢.9., 
Ronald C. Hill, 38 IBLA 315- 
(1978); J. R. Oil Corp., 86 IBLA 
81 (1978) ; Hubert W. Scudder, 36 
IBLA 191 (1978) ; David &. Smth, 
383 IBLA 68 (1977); Adolph F. 


-Muratori, 31 IBLA 89 (1977); 


Henry Carter, 24 TBLA 70 (1976). 
[4] A failure to make timely pay- — 


ment may be justifiable, however, 


if it is demonstrated that at or near 
the anniversary date there existed 
sufficiently extenuating circum- 
stances outside the lessee’s control 
which affected his or her actions in 


paying the rental fee. See cases here- 
_inbefore cited, Generally, this stand-. 
ard contemplates occurrences such 


as injury, David & irkland 19 TIBLA 


305 (1975) ; or illness, Billy Wright, 


299 IBLA "81 (1977); or death, 
Fredres FE’. Laubaugh, 24 IBLA. 306 
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. (1976). Instances of simple forget- 
fulness, inadvertence, ignorance of 


the regulations, reliance on BLM - 
courtesy billing notices, and similar 
occurrences do not excuse lack of 


diligence. Similarly, appellant’s ab- 


sence from the country and general | 
_ unfamiliarity with the leasing proc-. 


ess do not rise to the level of justi- 
. fication. Benjamin T. Hees. 38 
IBLA 291 (1978). | 
Accordingly, pursuant to the 
authority delegated to the Board of 


U.S. GOVERNMENT PRINTING OFFICE 


. PECISIONe OF . ace DEPARTMENT OF THE INTERIOR 


‘aad Appeals by ‘is Secretary of a 
the Interior, 43 CFR 4.1, the deci- oe 


sion 1 of the. State Office -is affirmed. 


eee E. aaeaidens 
Admunistratiwe J udge 


WE CONCUR: 


Berwarp V. oe 


Chief Administrative Judge 


~Epwarp W. SrurBine 
Administrative Judge 
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: APPEAT, OF DYNADYNE, INC. 
: TBCA-1920-1-80 


: Contract No. 
Mines. 


Sustained i in part, 


1. Contracts: ‘Construction aa Opera- 


tion: Allowable Costs—Contracts: Con-_ 


struction — and Operation: 


" hee 
— Clauses — oa 


_ Where a Reet plasHeed ths. alia oo 
_pressly provides for the payment of 


finally negotiated overhead rates not- 


7 withstanding the. foregoing - provisions 
_.. which include the limitation of cost. pro- 
vision, the Board finds that a claim for © 
: ‘additional overhead costs is not subject 
to the limitation of. the contract esti- 
mated costs.” 


_ Contracts: Consteucions and Opera- 


tion: Allowable Costs 7 


Uiider — a. cost-plus-fixed-fee contract 
where indirect costs are ‘disallowed. as 


excessive or not directly related to the. 
‘performance of the: contract, the Board 


finds © the determination of allowable 


costs to improperly apply the standard 


| for direct costs to. indirect costs and on 
— review of the costs in question finds en- 


titlement to a portion of the disallowed | 


costs. 


Counsel, Saale | D. C., for ‘the. 
| Government. a a 
OPINION BY | 
"ADMINISTRATIVE JUDGE 
LYNCH . 


‘Decided Apri 8, 1981 


0185033, ‘Bureau of fixed-fee (CPFF) contract. Appel- 


— lant was a small business concern in- 
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INTERI OR BOARD OF 
_ CONTRACT APPEALS 


In this appeal, ‘Dynadyne i _ 
to recover $32,261.70. in additional © 
indirect costs under a cost-plus- 


corporated in 1972 with 98 percent _ 
of the stock owned by the Presi-_ 


dent, Dr. Vennos. and his wife. In 
April 1973,. appellant, responded to. 
an aunpnne med in the Commerce 


Business Daily with a proposal to 


_ the Bureau of Mines for developing 


an improved coal mine respirable © 
dust sampler. The announcement 


contemplated a CPFF contract and 
on this basis, appellant proposed a 

_ total. cost’ and fee of $30, 858 
: (GE-A). | 


A preaward survey of appellant’s Ss 


facility; accounting methods and 
~- eredit rating resulted in the negoti- _ 
‘ation of an increased provisional | 
overhead rate of 7% percent, the ad- 


dition of a general and administra- 


tive rate of 18 percent, and a total 
CPFF of $65,754. This was the sec- _ 


ond contract to be obtained by ap- 


pellant.. The first contract. was a 
firm fixed price for $28, 600 with 


| Pe is another agency of the Federal Gov- 
- APPEARANCES: Donald A “Tobin, 


Attorney at Law, Sullivan & Beaure- 
_ gard, Washington, D.C.,. for Appel-. ; 
lant; Ross W. “Dembling, Department 


ernment (AE-F3). The instant 

CPFF. contract was awarded on- 
June 27, 1973, with the term of per-.- 
formance to cover the. succeeding - 
20 months. 


88 LD. No. 4 


“Modification. No. -1,. 
dated. June 29, 1979, extended the 
completion. date to June 30, 1976, 
increased. the fixed fee. to $4,983, — 
and increased the estimated:cost to 
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~ -$71,87 4 for a total contract amount 


of $76, 857 (AF-E). 

A final audit of the contractor’s 
costs of performance i is contained in 
a report dated Jan. 27, ‘1978 (AF- 


B6). The audit recomniended allow- 


ing all of the total direct costs, sub- 


¢ Costs fers - 
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mitted for reimibutsement” by ap- 
pellant. in the amount of $35,101. 
However, of the $61,568 of indirect — 
costs submitted for reimbursement, 
only $34,901 was recommended for 
reimbursement. $26,667 of indirect 
costs Wi were questioned, 2 as follows: 


7 ig “Costs for : aD Site Be oie ee 
es gr te Ga see. 2 F year. ending year ending | a oe 

- a ee haste 7 6/30} (fe oe) 75 “Total. * bimctnin | 
Rentes22 22222 oss aoe awe $5, 600°. $5, 600 - “$1Y, 203. “89, 266 
Accounting Soin iat es i ... 4,042.5. 4, 042 1, 042 
Devel Moo oe estes ease ae. 1,779. 2, 236 Br 015 4, O15 
Lab Supplies (R&D) _u. ee, 683” 1,209 ~—s 3, 892 8, 892 
Prof. Services eae ar 4 226; on &, e265" : ey 452 8,452 


The contracting officer’ S final de- 
cision dated J: an. 15, 1980, deter- 
mined that the seank for indirect 
costs:to be paid by the Government 


would be $36,773. instead of the 


$61, 568 theri claimed. by appellant, 
thus disallowing $24,795 in added 
indirect costs. The decision does 


not reconcile. the amount, allowed i 


and the category of costs for which 
the added $1587 2 was allowed. How- 
ever, it is noted that the indirect 
expénses allowed by the contracting 


officer added to the ‘direct. expenses. 


allowed equals the total estimated 
cost of $71,874. _ 
~-Appellant’s: ‘claim presented at 
the hearing on July 29, 1980, and 
_ the subsequent briefs claims $32, 261 
‘for indirect expenses in addition to 
the $36, 113: allowed by the contract- 
‘ing officer. “The total ‘of $69,034.70 
for indirect: expenses claimed repre- 
sents an increase of over $7,000 for 


costs not addressed by the auditor i in 


his | report. These costs are pri- 
marily indirect: wages and salaries 
and associated. payroll taxes. It is 


etod: that - 8 “summary . ‘entitled 


“Corporate auditing (paid & ac- 
crued)” prepared - by appellant’s | 


president. and dated Aug. 2, 1977, 
was forwarded to. the Government 
by letter of the same date (AF-C5). 


This summary of indirect expenses 


totals $61,568. It includes indirect 


wages and salaries totaling $10,186 
for the contract period, an amount 


allowed by the auditor and the con- 
tracting officer. The summary. also 
‘includes rent for the contract period 


in the total amount of $11,200. © 


stad Findings-Liability 


~ The Government. defends the dis- 
allowance id the claimed indirect 
expenses the grounds that 


claimed. oa oh the total. esti- 
_ mated. cost specified in the contract, 
and that appellant. failed to give the 
required - notice. of. an overrun. and 


secure the approval of the -contract-. 
ing officer for the added ‘expendi- 
tures as required by the Limitation 3 


‘of Cost Clause ( LOCC) of the : con- 


tract. The LOCC provision relied 
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on n by the Government i is ‘cbutened 
in Clause 21 of the contract entitled 
“Costs and. Payments.” 


The. “Costs and Payments” clause 
of the contract contains four major 
paragraphs AD through D, entitled 


respectively: “Estimated Costs,” 


“Limitation of Costs,” “Payments,” 7 
and. “Overhead Rates.” Under the. 
first paragraph, the Government. 
‘agrees to pay the allowable costs in 


accordance with the Federal Pro- 
urement — Regulations, provided 


that the total amount does not ex- 


_-eeed the estimated total shown in 


the schedule. The second paragraph 


requires: that the contractor give 


_~prior= notice | of. any impending 
overrun of costs and limits the 
a. Government. obligation to pay ‘for 


costs incurred i in excess of the esti- 
mated costs. in the contract. The 
third paragraph provides: for ‘pro- 
gress payments. The. fourth para- 


graph contains. the. following | 
- language - he designated 
naan: 


1) Notwithstanding - the foregoing 


provisions, the allowable. ‘indirect costs. 


under. this, contract. shall .be obtained by 
applying negotiated overhead. rates _to 
bases agreed upon by the parties. 

i ak ee ae ag es ae re : 


. 6) “Pending establishment of final 


overhead rates for any period, the Con- - 
tractor shall-be reimbursed either at ne-— 
gotiated provisional rates as provided in — 


the contract, or at billing rates as pro- 


vided: in the. contract,. or at billing rates" 


acceptable. to the Contracting - Officer, 


subject. to appropriate adjustment: when 
the final rates for that pent: are. estab- 
. lished. | 


| Rates” 
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The fourth and final Saeeh 
of the clause. entitled “Overhead — 
‘provides that “notwith- 
standing the foregoing provisions,” 
the overhead rates shall be su bject 
to a final negotiation and to appro- 


‘priate adjustment when the final 


rates are established. There is no 


reference in the “Overhead Rates” 


paragraph to any limitation on ‘the 
amount of such indirect. costs.so de- 


termined. The cases cited by the 
“Government have no precedential 
value in this instance because the 


cited cases contain the usual Armed 
Services Procurement Regulation 
clauses, without an overriding ‘ ‘“not- 
withstanding” provision to apply to 
finally determined overhead. rates. 
The clear meaning of the phrase 
“notwithstanding _ the _ foregoing 
provisions” is to make the. fore- 
going — provisions | - inapplicable | 
where there is a conflict with the 
overhead rate. determining _ provi- 
sion. In effect, the provisions made 
inapplicable include the limitation — 


of cost. provision, since it. precedes 


the overhead rate determining. pro- 
vision and necessarily conflicts with — 
it when the. rate determined. would 
result in costs 0 over the contract, esti- 
mated cost. x = 

maa Therefore, we. “find ‘that the 
contract. expressly. excludes: the 


claimed. overhead costs from the | 


cost limitation. of the contract: esti- 


mated. costs. 


Discussion ‘ond. Finding: -Quantum | 


Tn the. instant. case, the contract 


- does not. contain provisional: rates 
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‘for ocean and general and ad-— 
- ministrative expenses, 
final rates established. Instead, the 


~ auditors and the contracting officer 


treated each item of claimed indi- 
rect expense in the same manner as 
direct. expenses and disallowed all 
or a portion of each item considered 


to be excessive or not directly re- 


lated to the performance of the con- 
tract. In fact, the contracting 


officer’ s final dovecminnton! allowed 


an arbitrary total dollar amount of 
| overhead expenses without explain- 
ing the basis on which an increased 
allowance over that of the auditors 
was granted. The fact that the 


amount allowed exactly equalled. 


the total estimated cost of the con- 


tract indicates that the individual 


items questioned by the auditors 
were not considered in detail to de- 
termine whether any portion of the 
| questioned amounts 
allowed. 
| “Additionally, it it is noted iat the 
treatment of overhead and general 
and administrative expenses in the 
same manner as direct expenses 
— fails to accord any distinction be- 
tween the categories of cost. The 
direct expenses of performing the 
contract are those costs which can 
be identified specifically with a par- 
ticular final cost objective (FPR 1- 
15.202). ‘Indirect costs are those 


| which are incurred for common or 


joint objectives and therefore are 
not readily subject to treatment as a 
direct cost (FPR 1-15.203). The 
_ latter category generally includes 
such items as facility rental and 
utility costs which cannot be easily 


identified with each project, but. 
_ which are included in the overhead 
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| should be | 
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cost. pool and are distributed. over 


all projects as a percentage of the 


direct costs of the project. Here, 
a, fledgling | organization had a: 
single CPFF contract during the 
performance period, but the’ indi- 
rect expenses incurred were based 
upon ‘the hopes of acquiring and 
performing additional contracts in 
the same facility. The fact that the 
expectation of additional contracts 
did not materialize and the organi- 
zation ceased to exist due to health 
problems of the president, does not 
warrant the application of the di- 
rect cost. test to indirect expenses - 
for a determination of allowability. 

‘We now turn to a consideration 


of the disallowed costs. Respecting 
rental costs, the appellant claims 


that. discussions with the Govern- 
ment contract negotiators assisting 


in establishing the provisional over- 


head rate included an agreement 
that rent for half of his residence 
used for contract performance 
would be charged at $600 per year. 
The auditors considered this amount 
unreasonable and allowed only 


$1,934 for 24 months on the basis 


of depreciating the 50 percent of the 
residence used for performance. 
When the contracting officer was. 
queried about this method at the | 
hearing, he termed the resulting 


monthly rent of about $81 per 


month, “ridiculous” and indicated 
a willingness to negotiate further - 
(Tr. 141). The contracting officer 


testifying was the official signing — 
the contract with appellant. even. 
_ though he had not participated in | 
negotiating the contract. The Gov- 


ernment negotiators of the contract 
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were not available at the time of the 
_ hearing, and the contracting officer 


could only state that he was not 
aware of any advance agreement on 
rent and that the file does not dis-. 
close such an agreement. Contrasted 
with . this testimony, appellant’s z 


president stated that the negotia- 


- tors did not object when he offered . 


the rental figure of $600. per month 
(Tr. 23). He further testified. that 


the Government had requested that 


he obtain rental quotations in the 
immediate vicinity, and that this 


resulted in a, rate of $467 per month 
(or $11,200 for 24 months). As. 
noted, supra, appellant’s president - 
used the latter amount in accruing 


rent on his records (AF-C5). The 
$467 per month rental amount is 
shown on the Jan. 27, 1978, audit 
report as representing the amount 
appellant claimed for reimburse- 


ment. This amount appears . to be 

the amount. that was before the 

contracting officer in J anuary 1980 

. when he made the final decision on 
| appellant’s. claim. The claim of $600 


per month for rent was presented 


_at the hearing with the allegation of - 


an advance agreement to include 
- this amount in overhead ‘for rent. 
Appellant’s” testimony regarding 


the existence of an agreement on 


rent at $600 per month is refuted 


by his own actions to accrue rent on 
“his books at $467 per month. The — 
records of the appellant submitted 


to the Government for. audit and 


tothe contracting officer for decision 


are accorded. greater weight than 


. the uncorroborated claim of an ad- 
vance agreement for a higher rental 


amount, Therefore, we find that a 


reasonable rent for inclusion in the: — 


indirect. expenses is $467 per month 


for 94 months or $11,208. . 


Appellant contends that $1, 984 | in : 
accounting and auditing costs were 
improperly disallowed as occurring: 


after. the contract performance — 
period in 1976. Appellant argues 


that $1, 042 of such costs were a0. 


curred prior to.the end of June — 


1976, the extended completion date, 


and that all of such costs were di- 
rectly related to. this contract and 


incurred. solely to. substantiate ap- 
pellant’s | claims. Here _ appellant . 
cites Appeal. 0 of Recon Systems, ine, 
IBCA 1214-9-78 (Sept. 25, 1979), 


86 ID. 478, 79-2 BCA par. 14,058, 


reconsideration denied, 80-1 BCA. 
par. 14,245 to claim costs incurred 


subsequent to the | performance | | 


period because they were incurred — 
to satisfy demands of the Govern- 


“ment. The situation here is distin- | 
guishable, in that, the work re- 


quired in the Recon case was neces- 


. Sary to perform the contract. Here, — 


the accounting and auditing: costs 
are costs incurred to prepare and 
present a claim against the Govern- 


Ment, and are no-more allowable ee 
than attorney fees in. the prosecu- 


tion of a claim, In addition, all indi- 
rect costs claimed by appellant, | 
audited by the Government, and 
partially denied by the contracting . 
officer were incurred i in the 2 years 


of performance prior to June 30, | 
1975. For reasons not explained, ap- 
| pellant did not. claim. indirect. ex- 


penses for the year ending June 30, 
1976, during the performance of the 
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work required by modification. No. 
1 No ‘rental costs, wages and 
salaries, or other indirect expenses 
are claimed. We find no reason to 
‘exempt this one expenditure from 
-appellant’s apparent agreement to 
limit his claim for work in the year 


ending June 30, 1976, to direct costs. 


Appellant does contend that this 
expense 1s In the nature of a direct 
expense in that it would not have 


been incurred except for the exist- 


ence of the instant contract. How- 
; ever, the accounting and auditing 


expenses remain as indirect ex-_ 


‘penses incurred to prepare and pre- 
‘sent a claim. Such costs are disal- 
lowed (FPR 1-15. 205-31). 
Travel expenses of $2, 199 are 
claimed. as allowable indirect ex- 
pense. The contract required that 
appellant make a survey of similar 
instruments for review by the Gov- 
ernment before commencing to. de- 
velop the contract instruments. The 
contract” scope 1s’ therefore broad- 
ened ‘to’ encompass a need to keep 
abreast of concurrent developments. 


: Even if this were not SO, a reason- | 


able amount. of travel to enobla the 
principals of a firm to keep in- 
formed of developments in the 
- firm’s field of endeavor is properly 
considered as overhead expenses. 
| ‘The maintenance of current knowl- 
edge of expertise is a normal oper- 
ating cost and the travel costs ' are 
allowed (FPR: 1-15.206-46).. 
- Disallowed: costs for on 
_ supplies inthe amount of $3,892 are 
claimed ‘by appellant. Appellant 


‘described these supplies as small. 
-. components, 


screws, resistors or 
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Gunner machine lubricants, and 


‘similar materials necessary to the 


general running of a laboratory. 


Appellant stated that the laboratory 
was well stocked at the beginning | 


of the contract performance (Tr. 
46). The costs claimed are the costs 
of indirect materials purchased dur- 
ing contract performance. Various 
methods of charging the: cost of 


such materials to contracts are ac- 


cepted ‘accounting practices as. long 
as the method used does not result 
in an undue burden to Government 
contracts. The accounting practice 
should assure that each project will 
bear its fair share of the cost of the 
supplies. Appellant. testified that - 


about 20 percent of the supplies =< 


may have been used in independent 


research and development (Tr. 45). 


Additionally, when such quantities 
of supplies are purchased in addi- 
tion to the direct material, there is 
bound to be an unused portion. 


‘When a sizeable inventory remains 


or the contractor no longer has 


Government contracts to perform, - 


an inventory adjustment ‘may be 
taken. (See Accounting Guide for 
Defense Contracts, Paul MM. 


Trueger, 5th Ed., pages 202° and | 
203.) 
charged. all the purchases during 


Inasmuch. as. appellant 


the contract performance period to 


this contract and the entire amount 


was disallowed, the record contains - 
little information on which a deter- 
mination of an approprate: allow- 
ance. can. be based.. However, con- 


‘sidering the well-stocked bins shown — 


on appellant’s exhibit 16, and the 


other instruments. appellant: was 
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7 developing apart. on the contract 
work (AE-17-20),, we find that a 


reasonable allocation of laboratory. 
supply expense to the. contract to 


be one third of the total expenses. 


We allow $1, 298 for ay 
_ supplies. a, 

Appellant: claimed $7, 016 oA in- 
direct professional expenses. Ap- 


pellant’s president testified that a 
portion. of these costs were incurr red 
as expenses of the formation of Dy- 
nadyne (Te 108). Organizational 
expenses are ‘unallowable (FPR 1- 
15.205-23).. Still other costs were 
associated with the independent 1 re- 
search and development projects of 


appellant (Tr. 109-114). Such costs: 


nay be allowed, but are requir ed to 
be equitably applied. to all pr ojects 


of the contractor, including the in-. 


dependent research and develop- 
ment tasks (FPR 1-15. 205-31). Ap- 
pellant’s president testified that. re- 


garding the contract work, he was. 


virtually a one-man operation (Tr. 
| 32-35) doing the designing, draft- 


ing, machining,. assembly, admin- 


istration, and other tasks. The need 


for professional assistance costing 


approximately 20 percent of direct 
costs 1s not. explained sufficiently to 
permit. a determination. that all the 
costs were ‘reasonably 


cerning five or six other instru- 
ments developed with ‘the aid of 
_ others during the contract: period 
and charged to this category of 
costs (Tr. 54-62): These projects 
must bear a pro rata portion of 
these expenses. In view of the. dif- 
ficulty in identifying the costs asso- 


incurred. 
Also,» ‘the president testified con- 


ciated an organization. ‘and. con-- 


sidering the number of additional 
independent developments going on 
concurrently, we allow $1,000 of in- 


direct professional expenses. as a 
reasonable pro rata, portion of the 


~ allowable expenses. to be charged to 
the instant contract. | 
Appellant. claims. ‘$7, 286. 7 0. “for 
wages and payroll taxes. should be 
: allowed for indirect. expenses - in 


addition to the $10, 186 presented to 
the auditors for reimbursement. and 


allowed by the contracting. officer. 
Inthe posthearing brief, appellant’s 
counsel argues that. the president’s 


salary was agreed upon: at about | 
$25,000 per year and. that. reim- 


bursement. for. the 2 years. should. - 


total . over $50, 000. The brief notes 


that the reason for the. lower 


recorded costs, is that the president 
worked at many tasks other than 


president, and_ that these tasks of —— 


draftsman, machinist, etc., were 
charged. at. lower rates. ~The added 
costs are presented on appellant's 
exhibit 9 and. discussed by the presi- 
dent. at. Tr. 97-100 as time reflected 
on the time and attendance records 


for corporate management and, con- 


tract administration. It is noted 
that. exhibit 9. _was prepared with 
the assistance of an. accountant sub- 


| sequent. to the time for which the 
_ indirect. expenses are. claimed. Ap- | 


pellant. contends that: the auditors 
did not: consider. these expenses. -be- 


cause they did not. review the time 


and attendance’ records. Exhibit: 9g 


; shows. consistent. entries. of 44: hours | 
‘per. month for company ° 


man age- 
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ment and 24. hours per month for 
contract: administration. The ‘time 
and attendance records said. to be 


» the original: record supporting this 


Ms suromary: sheet are not in evidence. 


_-Such records were not examined by 

‘the auditors according to the presi- - 
dent; who states that he does not — 

~ know ‘how. the-auditors arrived at 
the indirect ae and ‘salaries 


- allowed. 


At the. he the Government 
made a motion to dismiss para- 


graph 25 of the complaint which 
contained. these -costs on the basis 
that the costs had not been presented 
_ to the contracting. officer for his 
consideration and were not properly 
7 before the Board. Appellant coun- 
= tered that the costs had been pre- 


a sented to the Government i in Febru-. 


vary. 1980 (after filing of this 


appeal). The motion was denied i in. 


order that the entire’ claim could 
be presented in one hearing, noting 
_ that the contracting officer could at 
any time before decision | by ‘the 
_ Board . reconsider and revise his 
decision. 

~~ Appellant’s - sredident” testified 
that his educational background in- 
cluded five degrees, including an 
-MBA in business administration 


"porn the: Wharton School: of Busi- : 


ness. He:did ‘not include these addi- 
tional: amounts in’ ‘his: corporate 


audit report. of Aug. 2, 1977, except. 


by reference to additional costs m 
an explanatory note. The Board is 


not’ persuaded that a knowledgeable 3 


- individual such as the president 
would 1 not preserit to the auditors i in 
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his claim for reimbursement the 
best evidence of these costs. These — 


~- records have not been offered into 
evidence, Instead, only a summary 
sheet is provided, which shows 
monthly entries of 44 hours and 24 — 


hours: respectively for company 


management and contract admin- 


istration. The president. - testified 
that he worked long hours i in his 


various roles of a, one-man opera- 


tion, with the result that he often 


got only 8 hours sleep (Tr. 35, 81). 
‘It is incredulous on the reoond be- 
fore us to accept that a single indi- 


vidual engaged in a multitude of 


business and operating tasks each 


day, maintained a methodical regi- _ 


men of spending the same number — 


of hours each day for company 


management and- contract admin- 
; istration. 


The fact that aoe of the presi- 


dent’s time was billed aS. draftsman 


or machinist’ at lower rates than 


that of president or engineer sinply 
shows that. the contract perform- _ 
-ance requirements dictated the use 
of his time in these capacities. The 
‘inclusion of a higher rate for en-— 
“gineer or president in the provi- 


sional ‘overhead ‘rate was not an 
assurance that he would be paid this 


full annual salary for the life of 
the contract. Instead,. ait permitted 


him to charge the contract at a 


higher’ hourly rate for the hours 


during which he was performing 


the higher paid function. We find _ 


that the additional costs claimed 
for indirect ‘wages and salaries are 


“not ee by the record, 


os) 


| = Summary and Conclusion | : 


[2] Upon appeal of a agciaans of 
the.contracting officer to the Board, 


the Board considers the issues pre- . 


sented. de novo and is not bound by 
the decision of the. contracting 


officer in any respect. Therefore, we 
| accept only: the direct and id See: 


Direct costs nigwed by audit eee etanees , 
- Indirect costs allowed by audit._-----_._- 


Rent $11, 208 less $1,934 allowed by. audit 
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_ ae allowed By the’ wut. before —_ 
' giving effect to our findings on the © 


claimed additional ‘costs. The 


amount arbitrarily allowed by the 


contracting officer in the final de- 


cision is not related to any specific 
: category of costs and is disallowed . 
as unsupported: by the record. Our _ 
findings are summarized « as 8 follows: 


Added accounting, and’ SsuCTne costs.2.2 Le 


Travel costs... -- ee eee ites stints 
- Laboratory ipl ee, 
Professional expenses___...__ ~~ eget : 
Added indirect. wages. and | salaries... . ae 


: Total indirect expenses. fe ae eee ee : 


_ Total direct and tnalrect costs. oes 
as Contract estimated costs- oe a 


| Added indirect oe allowed by Board. Paes eee ae oe asia 


icrecne: found. that ‘appellant’s 


fae for overrun costsisnot barred 


_ by the LOC provision: of the con- | 
tract, we find that appellant is en- 


titled to $11,899 for additional indi- 


rect. expenses. above the contract 
estimated costs of $71,874, plus 
_ interest to be computed oy the con- 
_ tracting officer in: accordance with 


ia the unnumbered clause of the con-— 


tract entitled “Payment of interest 


on contractor's claims.” 


“Rowena, c ‘Tawor 
Administrative J wage - 


used: a 


Gz Hurnerr Packwoop 
Administrative Judge 








See ea 835, 101 
wena nneem nee nent ns $34, 901" - 
a ee ee en ee ee ee . 9; 274 
Pee at) 
fiat ete lee 
ee gt ee ie 1,298 
a Semaine: Ay OO 
Pht cchincst aval eel cee Se oO : 
A Ter ae Ace oe Se aceon | 
Bo orn seen et oe 83, 773 
Oe es ee eae ee (71, 874 

- $11, 809 | 
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“Csaenak No. ‘8-07-DC-07292, Water 
cand Power Resources. penvacee 


- Dismissed. 


1 Rules of Prattine: ‘Appeals: Dismis- 


sal—Rules of Practice: Appeals: Mo- 
_ tions—Contracts: 
_ Operation: ‘Changes and Extras—Con- 
_ tracts: 
| Contracting Officer 


- Construction - and 


Construction and ‘Operation: i ; 


A claim | asserted under. the Changes’ 
. clause for increased costs’ resulting from 
| actions of the President in decontrolling 


~ the price of heavy crude oil is dismissed 
. as being | outside the jurisdiction. of the 
Board since the’ President’s action: ‘was a 
sovereign act taken as: part of. the. pro- 


gram to maintain or increase product tion. 


of heavy crude oil. 


APPEARANCES: ‘Je ess» ‘Myers, Vice 
President: & General Counsel, “Martin 
XK. Eby | Construction Co., ‘Ine., Wichita, 
Kansas, . for Appellant; William A. 
Perry, Department. Counsel, Denver 
| Colorado, for the Government, : 


OPINION BY 
| CHIEF ‘ADMINISTRATIVE 
JUDGE McGRAW - 


_INTERI On BOARD OF 
CONTRACT APPEALS 


| The Government has moved ye 
dismiss the instant ‘appeal on. the 
: ground that. the ‘Board is without 


4 authority to. allow claims for in- 


creases in the cost, of fuel required 
‘for the performance of the contract 
and ‘attributed to actions of the 
“President in decontrolling the price 
of heavy crude oil by the issuance 


‘of an ‘Executive’ order. The claims 


‘submitted by the ‘appellant on be- 
half of itself or on behalf of its sub- 


: contractor, S&D ‘Paving ¢ Co., ‘Inc., 


have been presented by the appel- 
lant’ as claims. cognizable ‘under 


‘General Provision’ 3. (Changes) of 7 


| ‘the’ ‘contract. 
“The appellant d aid not aaa itself 


tion-to the Government’s motion to 
_ dismiss and has made no request: for 
a ecanian Our ruling upon. the 
“a iphe ‘hotiee of’ appeal dated Aug. 25, 1980, 


. gtates-that: “[t] he. decision or findings of: fact 
is erroneous because : (Facts and circum- 


“stances ‘to: follow).” No Complaint ‘was filed : 


DECISIONS OF THE DEPARTMENT OF THE . INTERIOR 


[88 LD. 


motion has been made upon the 
basis of the written record. Refer- 
ence.to exhibits. are to those con- 
toned 1 in 1 the ‘appeal: file, 


"Discussion 


“The any was ee ae 


ae dee date of Noy. 93,1977, in the 


estimated amount of $22, 939 AOT. It 
calls. for the construction and. com- 


~ pletion of the modification of Grand 
Coulee Feeder Canal in. accordance 


with the terms of Specifications No. 
DC-7292, (Appeal File Exhibit No. 


_ 1, hereinafter referred to by the ab- 


breviation AF followed by refer- 


ence to the particular exhibit num- 
ber involved). Prepared: on stand- 


ard ~ forms for construction con- 


tracts, ‘the contract includes the 
General Provisions set forth in 
Standard Form 23-A (April 1975 — 


edition). By Order for Changes No. 


9, dated Aug. 10, 1979, the time for 
completion of the contract work has 


been extended to and including 
Apr. 30, 1981 (AF 8). | 

Ina letter to the Bureau ‘of Rec- 
lamation (now Water and Power 
Resources ' Service), under date of 


: J une: 19, 197 9, the contractor states: 


As you know, the President, by execu- 


tive. order, initiated the process of re- 


moving. price controls. on petroleum. prod- 
‘ucts, as of June:1, 1979. This. act of ‘the _ 
Government could: not have been antici- 


L 
of the opportunity’ to file | an opp osi- pated, (or). contemplated i in Section 5.1, 


Division i—General Requirements, when 
we ‘submitted our. bid. This act: of the 
Govertiment will directly. cause - an. in- 
crease . in. fuel. costs. for’ our, contract. 


ana the. ‘appellant: wee aot ‘otherwise: ‘advised 
the Board in any way. as to. the facts and 


celrcumstances it considers. pertinent to the is- 
sues od by the appeal. - 


‘the case, Government counsel states: 
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Aprit 8, 2968 | 


Our fuel costs eye. Ane been in- 


creased Dy our suppliers, since the Presi- 
dent announced his intended action, ‘by 
approximately .$.44° per ‘gallon, in an- 
ticipation of the actual act of the Govern- 


ment. We submit, therefore, that any and 


all increases in our. fuel eosts for this 
7 contract. since the date. of the President’s 
| announcement * are directly attributable 
to the act of the Government. 


| Please be advised that we regard this | 


act of ‘the Government as” a constructive 


change order to our eontract:: We will 


assert 2. daim under the provisions. of 
GP 3 of the contract as. soon asa reason- 
ably. accurate estimate of the equitable 
adjustment ¢ can be prepared. 
(AF. i ).: a. 

By a lettr tp the Biieae “anied 
J uly. cE 1979 (AF 6), the contrac- 
tor revised its letter. of J une 19, 
1979, by substituting the reference 


- GP 13 of the General. Provisions: 


for the reference to Sec. 1.5.1, 
Division I—General. Requirements 
in the June: 19, 1979, letter. The 
cited provision reads as follows: = 
1B. Conditions Affecting the. Work: - 


2 Except for the reference to the President's 
announcement in. the — contractor’s letter. of 
June - 19, 1979, .the. record does not: disclose 


what action the President may have taken 


with respect to. decontrolling ° the price. of pe 


troleum. products . prior to the issuance of. 


Bxec. Order No. 12153 on 1 Aug. 17, 1979, 44 
FR 48949. 

The action of the President referred to aie 
appellant ‘as ‘having. occurred on or about 


June -1; 1979, may have been an: announcement . 
by. him that. he contemplated decontrolling the 


price of certain petroleum. products within. the 
foreseeable. future. Concerning this aspect of 
“There 
‘was No executive order of which we are aware 


promulgated prior to.June 1, 1979, decontrol- _ 


ling: the price of . petroleum products. The 
President: did, however, on August . 17, “1979, 
promulgate ‘Executive Order 12153. ‘decon- 


trolling the price ‘of heavy erude oil. * * * | 


This point need not: be labored; however, be 


cause even if all of: Appellant's allegations: be. 


taken' as true, be ‘cannot recover” OioHon | to 
Dismiss, p. ) ; 


The ‘Contractor shall ‘be responsible 
for. having taken’ steps: reasonably. neces- . 
sary. to ascertain. the nature and location 
of. the work, and ‘the’ ‘general and local 


conditions ‘which can ‘affect. the work or | 
_-the cost. thereof. Any failure by the Con- 


tractor: to. do-So ‘will not: relieve him: from 


7 responsibility ; for successfully performing 
the work without additional expense. to 


the Government. -The ‘Government as- 
sumes: no responsibility for” any under- 
standing or. ‘representations. concerning 


| conditions. made: by. any. of.its officers.or . 


agents prior to.the. execution of this con- 
tract, unless” such - understanding . or | 
representations. by. the. Government, are 
expressly. stated | in. the contract. | 


(AF la)... | 
On’ Mar. 24, 1980, thet eoritractorn 


transmitted to the Water and Power 7 
Resources Service a letter. from. its. 

asphalt. paving. subcontractor, S & 
D. Paving Co.,. Inc.,, dated Mar. Bia 


1980, outlining. Dh. an for. ‘addi- 
tional costs due to what is deseribed 
by. appellant. as. “unforeseen. and 


unpredictable petroleum: ‘products 
cost, increases.”. The claim. submitted 


by. ‘the subcont tractor. was. in- the 
amount. of $57, 549, 24. With: the: con- 


; tractor’s. markup. added, chowever, 
; the claim as presented to the Gov- 7 


ernment. was. in.- the. amount, of 


‘$71,194.66 (AF 5). 


Ina letter dated. May 14, eat the 


‘Water and. Power Resources Service | 


advised the contractor. that. neither 


its claim nor that. of its stbcontrac-- 
tor. was considered to.be meritorious, 
since “[e]hanges made to ‘the -con- 
tract, under. Clause N 0. 3.0f the’ Gén- 


eral. Provisions - of. the: ‘contract. ; 
relate to. acts. of. the. ‘contracting 


officer: or ‘Government in‘.its«con- 
‘tractual capacity and, do. not, apply : 


e, to Praidental actions or other acts | 


| of the Government i in its sovereign 
capacity” (AF 4), ‘The same ration- 


ale was the basis for denying the 
contractor’ S claim and that. of its — 
i subcontractor i in the decision from 
which the instant. appeal was taken 2 


(AF 3)... 
“Addressiig tt this appellant's ce 


a the motion -to dismiss, Govern- : 
ment. counsel asserts. ( i) that the 


‘Executive order. upon. which the 
claims are based was a ‘sovereign 
act of the. President of the United 
States | exercising his powers under 
the Emergency Petroleum Alloca- 


tion Act of 1973, and (ii) that’ 


under well established principles of 
- Government. contract: law the Gov- 
7 ernment. ds. not liable. to ‘the con- 


o tractor for. any. increased. costs re- 
sulting from & sovereign. act of the - 


Government. Fundamental to. the 
Government’s | position is the asser- 
tion: that if all of appellant’s allega- 
tions are accepted as true and the 





- ‘3 In’ especially ravelank: Saae Exec, Order 
No. 12153, dated Aug. 17, 1979 (44 FR 48949), 
and captioned “Decontrol Of ae Oil,’ ee ‘reads 
ag shown below : 

-“By the authority vested in me “as: Prest- 
dent -by -the Constitution and statutes’ of: the 
- United States of America, inéluding the Emer- 


gency Petroleum. Allocation | Act ‘of 1973, as. 


- amended (15, U.S.C. 751 et seq.), and. notwith- 
: standing the. delegations: to the. Secretary of 


Bnergy in. Executive. Order No. “11790 , 


it: is hereby ordered 4s follows :. 
3 “1101. Effective ‘August. 17, “1979, “priees 
. charged: in the first sale of. heavy crude ofl are 


- _ exempted from price controls adopted pursuant 
to the ‘Emergency Petroleum | acacia ioe Act . 


of 1973, as amended. * * ®©. 

“1-102. The Secretary of Energy, or: his dete 
gate; shall expeditiously conduct a public in- 
‘quiry as to what: other types of ‘heavy . crude 
oil, if any, should be exempted from price con- 
- trols adopted. pursuant to the Emergency Pe- 
_ troleum -AHocation: Act of 1973, as amended, 
| in order to-maintain or. increase eprponction. of 
= ‘such etude oil.’ 


DECISIONS oF THE DEPARTMENT OF THE INTERIOR 


_ crease production of . crude oil. 
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assumption is made that the Presi- | 


dent’s actions in decontrolling the 


price of heavy crude oil resulted in. 
incréased fuel costs to the contrac- 
tor, the. appellant would still have 


- failed to state a valid. claim under 
- the contract. Elaborating upon this — 


portion, the Government states: 


[A] ppellant relies ‘solely on the acts of 
the President. The President. took’ the | 
step of decontrolling certain heavy crude — 
oil .as part of his. energy program to in- 
(EO 
12153 1-102). This was a public. and 
general act for the. general ‘good issued 
in the exercise of the sovereign power of 


the United States for which the Govern- _ 


ment. is not. liable. Anthony P. Miller ve 
United States, 161 Ct. Cl. 455, 472 (1963), 


cert. denied. 3 U.S. 879 (1963) * * *, — €i 
‘ (Government Motion to Dismiss, 


pp. 3,4). 7 | 
_ While the: cauouals for the sin | 
asserted has not. been. fully articu- 
lated, appellant’s position appears 


to be that the actions the President. a 


took in decontrolling the price of 


heavy crude oil could not have been 


anticipated at the time of bidding 
that such actions were.a ee 


from the basis of the bargain he- 


tween the parties; and that the | 
action of the President in decon- 
trolling the price’ of crude’ oil 
should be treated as a constructive 


change © order to -the contract. To 


support its contention that the 


action of the President could not 


have been anticipated at the time 


of. bidding, the appellant. points to 
~ Clause No. 13 (text, supra) of the 


General Provisions: In McNamara 
Construction of M anitoba, Lid: v. 
United States, 206 Ct. Cl. 1, 6. 


alia nner the Court, of ~~ 


ce MARTIN: K. EBY CONSTRUCTION €O., INC. 


April , aget. 


| Gian Sta a clause identical 
to Clause No. 13 of the instant con- — 
tract as placing responsibility upon 
the contractor to take steps reason- 
ably necessary to. ascertain the gen-- 
_ eral. and - local conditions. which — 
could affect the work or the cost : 


ieee 2 
- In the case e before ’ us “this contract 


was. entered into in. November ot 
197 7. or approximately 3 years after 


the enactment of the Emergency 
Petroleum Allocation Act of 1973 
providing for the imposition of 
price controls (n. 3, supra). The ap- 
-.-pellant has not even alleged that 


there was any. understanding or 


agreement, between the parties as to 
how long price controls applicable 
to heavy crude oil at the time. of 
bidding. would remain. in effect. Ab- 
sent a showing that an agreement 
of this nature was reached and then 
- breached by- the President decon- 
trolling the price of heavy crude oil 
with adverse consequences to the 
contractor, the’ Board’ concludes 
that the risk of mistake arising 
from the appellant’s investigation 
of the general and local conditions 


affecting the contract work. re- - 


mained with the. appellant. ei 4., 
supra). 

The eprolante: pelinhios. ‘upon 
the Changes: clause as the vehicle 
for recovery is also considered to be 


misplaced. That clause provides 


jg an equitibls bgt ustment: in. the 


4In. McNamara. (text, eigray. die Court of 


Claims stated at. p. 7: “TT ]he contractor. car-.. 


ries the risk of. ‘mistake ‘arising from -his in- 


vestigation. of. ‘general and. local conditions | 


- which ean. affect, the work or. the cost 
. thereot.’ a 


contract} price ' when the contracting - 


officer. orders changes: in the work 
within the general Scope | of the con: 
‘tract. The. contractor has 
alleged that: the contracting officer 
(or anyone. purporting: to act for 
him) gave an order, issued ‘a direc- - 
_ tive or took any other action which ~ 
increased the cost. of performing | the 
contract work; nor is there any al- — 
legation. that the costs” for which 
‘claim has been made arose as a result 


of the. contractor being required to 
perform ‘the contract. work in a- 


manner different. than was contem- 


plated at the time of bidding. - 2 
The Government concedes that 


the actions the President took in de- 


controlling the } price of heavy crude 
oil in the summer of 1979 did ma- _ 
terially increase ‘the amount ~ the 

contractor was required to pay for 
fuel required for’ the performance 
of the contract. The actions of the 
President upon. which. the claims 
are based involve or are related to 
the promulgation: of Exec, Order 


No. 19153, dated Aug. 17,1979, 


under the: authority of the Emer- 
gency Petroleum Allocation: Act of | 


1978.. The. appellant. has’ not. con: 
tended that the action of the Presi- 
dent in ‘decontrolling: the price of 


heavy: crude oil.was. other: than-a 


public and. general act, ‘for the gen- | 


eral good issued in the exercise of . 
the sovereign Bower's of ‘the. United. 


‘States.’ a 


Pe © See. TORY. Dewi. "Foods. Co. Ve. “United - 
‘States,. 209-Ct. Cl..31, 86,.87° (1976), in whieh pe 


the: Court of. Claims, stated : 
-“Plainttif’s. ‘failure. to. challenee” ‘the: ‘char: 


acter. of the Executive Orders. herein at issue 
' wendery, Unnecessary: an: extended . discussion of 


ae —Continued 


‘not ie 
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There i 18 hotline in the fedord be: 
fore us to indicate that the appellant 
distinguishes in any way between 
acts of the United States in a con- 
_tractual capacity and acts of the 
‘United States in a sovereign 
capacity or that.’ with- respect. to 


monetary claims it recognizes the 


legal consequences of a particular 
act of. the. ‘United States ‘being 
placed in one category | or the other. 
The distinction’ was recognized by 
the Supreme Court in Horowitz v. 


United States, 267 U.S. 458, 461 


elie pees where the Court 
stated : no ; 


St ‘has long been: ‘held: by the Goin ‘of 


Claims that. the. United : States when 
7 sued as a contractor cannot be held 
liable for an: obstruction to the perform-. 


ance. of. the- particular contract. resulting 
from. its . public and. general acts as a 
sovereign. Deming v. United. States, 1 
Ct.- Cls: 190; 1913 Jones: v. United States, 
1. Ct. Ols: B83,- ‘884:° Wilson v. United 
Bighess: “LL: Ct. Cis. 518; 520. ET 





their ‘public aaa general natiire or. : that’ hep 


were unquestionably. promulgated for ‘the. gen- 


eral good. Suffice it to. say that in McCrary Ve 


United States, 114 Cty Cl, “12, 84 F. Supp. 368 
| (1949), the: court: found: the Government im- 


mune from damages - resulting. to..a contractor 


from’ ‘the. ‘imposition of ‘an. ‘Executive Order 
labor freeze, 
Order: price freeze, ‘holding: such’ damages to 
be unrecoverable as damnum absque. infuria. 
McCrary v. United States, supra; 114 Ct. Cl. 
at 36, 84 F.. Supp. at. B71.".... 00: 


‘4 Immediately’ thereafter ‘the Supreme Court . 


‘stated at-p: 461°: 

In the: Jones: ae supra, ‘the. ean anid: 
“The two characters which the government 
possesses’ as a contractor and as a sovereign 
cannot -be thus fused; nor can: the. United 
States. while.’sued -in the: ole.: character. be 
made liable in ‘damages for their acts done in 
the other. ‘Whatever acts the’ government may 
do, be they legislative or executive, | so° long 
as they ‘be public and general, cannot be 
deemed specially to alter, modify, obstruct: or 
‘violate the particular contracts into which it 
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akin to the. ‘instant Executive . 


18s ED. 


"The rule of sovereign. aaaminit : 
is still followed by the Court of 


Claims and. has been applied by the 
- various boards of contract. appeals 


in. a variety of situations. See, for 
example, Granite Construction Co., 
IBCA-947-1-72 (Nov. 13, 1972), 
79 LD. 644, 72-9, BCA par. 9,762, 
where this. Board dismissed a con- 
tractor’s claim where it found that 
the act of the President in. impound- 
ing funds. appropriated by Con- 
gress. was a sovereign act for which 
no relief was available under. the 
Suspension. of Work clause. See 
also Blake Construction. Coy Ine. 
GSBCA. No. 4118 (May 98, 1975), 
q5-1 BCA par. 11,278, in which the 
General Services Board denied | a 
construction -contractor’s - claim 
under the. Change clause for the 
increased costs attributable to. the 
lifting of the wage and price con- 
trols on the ground. that the United 
States cannot be held liable for 
obstruction of a particular contract 


resulting: from its public acts as 


sovereign. 
In this appeal there are no ‘ma- 


terial facts in ‘dispute. For the pur- 


poses of the motion to dismiss the 
Government appears to concede that 
all of the additional costs for which 


claim has been made resulted from. 


the. President. decontrolling | the | 
price of heavy crude oil in the sum- 
mer of 1979. In support of the mo- 





cntana® with | neivate: persons... *°*.* In this 
court the United States appear simply as con- 
tractors; and they are to be held liable only 

within: the. same’ ‘limits that any other defend- 
ant would be in:any other court. Though their 
sovereign acts: performed. for the general. good 
may -work injury to some private contractors, 
such parties © gain nothing by tevin the 
United States as their defendants.’ 


a7 0 ESDRAS EK... HARTLEY 
7 | April 9, 1981 


tion, the Government. asserts. that 


the President’s actions in this case 
constitute public and. general acts. 
for the general good i in the exercise 
of the soveréign power of the 
| United. States for which the Gov-. 
- ernment is not liable. Although the 


assertions so made” were | -accom- 


panied by citations to authority, the | 


appellant has’ filed ‘no response. 
Nowhere in the record has the ap- 


pellant addressed the defense the : 


Government has raised of sovereign 
immunity. The text of the Execu- 


tive order decontrolling the price of | 


heavy crude oil indicates that the 


actions taken by the President 1 were 


of a public and general | nature for 
the general good in the exercise of 


the - sovereign power of: the United 


“States and that. they were ‘taken as 


part of. the energy program to main- 
tain or increase production of heavy | 
crude oil. ‘There i is nothing in. the — 


record: to indicate otherwise. 

| The contract. contains no price 
escalation | provision. Neither. the 
change c] ause nor any other clause 


contained. in the, contract. provide ao 
basis for. granting the appellant re- 


lief, Absent such. a, clause, the Board 
be no > jusipdiction “over: the 8B 


te: 7It is not. e anaipis: das Say. tines: ‘the ap- — 


pellant’s ‘claims may also be predicated upon 
the theory of mutual mistake of fact. Assum- 


ing this to-be the - case, the . appellant . has .. 
made no ‘effort to show that it ‘would. be. en- 


titled to relief. on that. ground.. See: i cNamara 
. Construction. . of. Manitoba, Ltd. Vv... United 
. States, supra at 4~13 (1975). AS. the. appel- 
lant has failed to. elect. to: have its. claims con- 


- sidered under the- Contract . Disputes Act of . 


1978 (P.L. 95-563,, 92 Stat..2383, 41 U.S.C,A, 
§§.601-613 (West Supp. 1980)), however, the 


Board would have. no jurisdiction . to. consider © is 
- a& mutual mistake ‘of fact claim in any event. 
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437 


os ee at, ade 


| peal. The appeal is therefore dis- 
eres nF : 


BR MoGaas 
| Ohief Administrative J Tuge 


: Concur: 
G. een. Pacrwoon 


Administrative 7 wilge’ 
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Appeal from dealsion’ of Abtbone’ State 
Office, . Bureau. of. Land. ‘Management, 


rejecting . oil and (Bas. aisiek sane | 


A hnbiea 


“Set aside and remanded. 


1. Oil and Gas. Leases: ener s Sahjeot 
to—Public Lands: :: Leases and Per- 


- mits—Withdrawals’ and Reservations: 


Effect. of | 


Public domain land withdraw or reserved 7 


is, presumed: to “be. available. for oil: and Le 


gas leasing’ unless the withdrawal or res- | 


ervation specifically provides. otherwise... 
bate deka 


2, rat and” Gas. Leases: Discretion. to 
Lease 


ik decision. of BLM. “refusing to. issue an 
oil and gas. lease in. the exercise : of: the. : 


discretionary: authority of ‘the Secretary 


of the. Interior | ‘over oil and: gas. leasing 5 


will be. affirmed. where. it sets forth. the: 
reasons. therefore and the facts of record 
support” ‘the. “conclusion. ‘that refusal ‘to - 
lease j is in the public interest, ae 


. ae cae : de ee 


re oil sai Gas Leases: Discretion és 
Lease—0Oil and Gas Leases: Stipula- 
tions 


| Rejection of an oil and gas (ere offer is: 
‘@ more: severe measure than the most | 


stringent stipulations and the record sup- 
porting a decision rejecting a lease offer 
in the publie interest should ordinarily 


reflect consideration of whether leasing 


subject to. clear. and reasonable stipula- 
tions would adequately protect the public 
interest concerns of the surface manage- 
Ment agency. | 


4, Oil and. Gas Tae: Consent-or- 


Agency—Oil and Gas Leases: Discre- 


and. Permits 


Where public domain land is with- 
drawn or reserved for administration by 
another agency for a particular purpose, 
BLM should properly consider the recom- 
mendations of the surface. management 
agency regarding lease issuance and any 
required stipulations, but this does not 
relieve BLM of the need to make an in- 
dependent determination supported by 
the record of whether and under what 


conditions a lease may issue in the public _ 
| interest consistent with multiple | use 


values. 


: APPEARANCES: Laura L. Payne 
Esq., Denver, Colorado, for. appellant. 


OPINION BY ACTING | 
ADMINISTRATIVE JUDGE 
% GRANT | - 


INTERIOR BOARD OF 
~ LAND APPEALS ; 


‘Esdras K. Hartley appeals frowi 


a decision of the Arizona State 
Office, ‘Bureau of Land Manage- 


ment (BLM), dated May 16, 1980, 


rejecting his noncompetitive oil and 
gas lease offer, A 12541, for sec. 10, 


DECISIONS. ‘OF THE DEPARTMENT OF THE INTERIOR 
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7. 4 S, R. 28 E., Gila and Salt 
River meridian, Arizong: ‘The land 


was reserved by Exec. Order No. 


2138 of Feb. 19, 1915, for use by the 
Arizona Nationel Guard. as a rifle 
‘range. The BLM decision was based — 
upon a determination by the Ad- | 


jutant General of the Arizona Na- 


tional Guard that it would not be 


in the best interest of the National 
Guard to allow mineral pecus on 


the rifle range. 


Appellant filed his oil and gas 
lease offer on Oct. 1, 1979, specify- 


tion to ‘Lease—Public Lands: ‘Leases. ing that “ [nJotwithstanding any-— 


thing contained in subject offer to— 


lease, offeror is applying fora sub-_ 
surface lease only inasmuch as the 
surface is reserved for military pur- 
poses for use of the National Guard 
of Arizona as a. rifle range.” On- 
Oct. 24, 1979, BLM issued its first 


‘decision. rejecting pppellants offer 
in which it stated : 


The Adjutant: General was contacted. 
for input. in regard to use of the lands 


for oil and gas leasing. A response to the 


request was received and we quote “It 
is determined by this Headquarters that 


- it would not be in the best interest of the 


National Guard to allow mineral Jeasing 


on the above-mentioned rifle range.” 


The BLM decision further recited 
that prior to issuance of leases, the 
Geological Survey must concur with — 
the stipulations attached to each 


| lease. BLM contended that. it is a 


practice of that agency to deny” re- 
quests for clearance on ‘stipulations 
excluding surface occupancy on 
the entire leasehold. BLM asserted 


In the decision that such a. stipu- 


lation would effectively preclude 


7) 0)0S—*~—s—”:*~*~— SRS DRA KARTLEY 
aa = * April 9, 1981 


| eel development and therefore 
the tract should not be leased. 
Appellant. requested . and “was 


granted extensions of time to, seek 


a change in the Adjutant General’s 


recommendation. On May 12, 1980, 
the Contract Officer, Office of the 
informed. ap- 
pellant that the Division of Military ‘ 
Affairs, State of Arizona, objected 
to oil and gas leasing of the lands 
in issue. He explained that the 


Adjutant. General, 


closest range that could be used by 


units currently utilizing the lands ~ 
in issue is about 60 miles distant. - 
He noted that such travel would 


be prohibitive with the fuel allow- 
ances. provided. On May 16,. 1980, 
BLM rejected. appellant’s oil and 
gas lease offer for the reasons stated 
in the decision of Oct. 24, 1979. 


On appeal, appellant nasere that. 


“issuance of an oil and gas lease on 
the subject lands, with appropriate 
protective stipulations, is not.incon- 
sistent with and will not materially 
interfere with use of the lands‘ for 
military purposes by the Arizona 


_ National Guard. as a rifle range. 


Appellant contends. in the state- 


ment of reasons: ‘for appeal that. 


_ where the surface of public domain 
lands is administered by an agency 
other than BLM, the recommenda- 


tion of that agency as to oil and 


gas leasing is advisory in. nature 
and the ultimate decision of 
whether or not. to ease remains 
with the Secretary. — 
Appellant 


to issue a lease if the record sup- 
ports the. conclusion that: the refusal 
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acknowledges ae 
proposition that BLM may refuse | 


“ 


to eee is ‘required j in the public’ in- 
terest. However, appellant contends : 


that there are no facts of record in > 
this case to support the conclusion | 


"that. leasing i is not in the public in- 
terest. and there is no. indication 


that. BLM. independently... deter- 
mined that rejection was required.:- 
“Appellant further contends that 7 


, BLM has improperly failed to give — | 
- any consideration to the. possibility | 


of accepting the lease offer. subject — 
to reasonable stipulations, Counsel | 
for appellant states that even if 
BLM determines that no accommo- 
dation can be made for ‘surface ‘ac- 
cess by the lessee without. interfer- 
ing with the use of the surface by 
the. National Guard, appellant. is 


willing to. accept a lease with a no 


surface occupancy. stipulation. -.. 
Accordingly, the issue Griconted 


by this appeal is whether a decision 


of the BLM rejecting an oil and gas 
lease offer in the exercise of the Sec- 
retary’s. discretionary. authority 
will be affirmed as not being arbi- 
trary,capricious, or an abuse of dis- 

cretion in the absence’ of reasons | 
supported by facts of record estab- 
lishing that. refusal-to. lease is re- 
quired in the public. interest and 


that clear and reasonable stipula- 7 
tions would not be sufficient to pro- 
tect. the public -interest™concerns - 


raised by the: surface eee 


| agency. 


ie5 Unless a withdrawal or reser- . 


vation of public domain’ ‘Jand. | 
specifically: ‘provides: ‘otherwise; the _ 
land withdrawn ‘or reserved is pre- 


sumed to be available for: oil: and : 


gas. leasing. under secs.’ 1 and. 17.of 


— 
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the. Mineral Leasing Act of 1920, 
as amended, 30 U.S. ©. §§ 181, 226 
(1976). Joseph 0. M anga, 9 TBLA 
319, 320° (1978) 5 see Udall v » Pall- 
man, 380 U.S. 1,4 (1965). 


[2] Sec. 17 of the Act, 30 US. Cc. 


§ 226 (1976), requires that if an oil 
and gas lease is issued for lands not 
within the known geological struc- 
ture ofa pr oducing oil or gas field, 


it. must go to the first qualified ap- | 


discretion. to refuse’ to issue any 
lease at all on a given tract, ee 8 dall 
v. Tallman, supra at 4 Schraier v. 
Hickel, 419 F.2d 663, 666 (D.C. Cir. 


1969). Further, the discretionary 


authority of the Secretary. of the 
Interior to refuse to issue oil and 


gas leases for public ‘domain lands 
applies even where the lands have 


not been withdrawn from opera- 
tion of the mineral easing laws. 
Udall v. Tallman, supra; Robert P. 
Kunkel, 41 IBLA TT (1979). But cf. 


Mountain States Legal Foundation 


_v. Andrus, 499 F. Supp. 383 (D. 
Wyo. 1980) (withholding action on 
substantial numbers Of lease. offers 


embracing very large tracts. of 


public domain for extended period 
Thay be construed as a withdrawal 
under " sec. 103° of the Federal 
~ Land Policy and Management Act 

of 1976, 
(197 6)). A decision of BLM refus- 
ing to issue a lease will -be upheld 
provided | it sets. forth the reasons 
for doing so and provided the back- 
ground data. and facts of record 


support the conclusion that the 


refusal: is” required. in the public 
interest. Robert P. Kunkel, supra 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


43 U.S.C. §1702(j)_ 


| [88 LD. 


ae 8: see ¢ Cartridge Syndicate, 9 : 


IBLA BT (1976). No weight is at- 
tached to conclusory declarations of 
what is required in the public 


interest ‘where supporting: data’ is 


not submitted. See James O. Breene, 


Jr. (On Reconsideration); 2 TBLA 


395, 399: (1979). 

“[B] BLM has the authority) te 6 Te- 
quire execution of special : stipula- 
tions to protect. environmental and 
other land: use values ‘when -decid- 
ing to issue a lease. Rejection ofan 
oil and ‘gas lease offer is a more 
severe measure than the most strin- 


gent: stipulations and the record — 


where leasing has’ been: refused 
should ordinarily reflect that BLM 
has considered whether leasing sub- 
ject to clear ‘and reasonable stipu- 
lations would be sufficient: to pro- 
tect the public interest concerns 


raised by the surface management 


agency. frobert P. Kunkel, supra at 
79; see Howard L. Ross, 49 IBLA 
87 (1980); James O. Breene, Tr. 
(On Reconsideration) , Supra. 
[4] Where public domain: ind Js 
withdrawn ‘for - administration by 
another agency for a particular 
purpose, BLM should properly con- 
sider the recommendations of the 
surface management, agency regard- 
ing lease 3 issuance and any required | 
stipulations, but this does not re- 
lieve BLM of the need to make an 
independent. | determination ‘sup- 
ported by the record of whether 
and under what: conditions a lease 


may issue in the public interest, con- 


sistent with multiple - use values. | 
See Stanley M. Edwards, 24. IBLA - 
12, 83 TD. 83 (1976); Bsdras ER. 


a7) ee eR AS EE TTARTLEY. 
| sal 9, 1982 


Balan 93 TBLA 108 (1975) 2 : In 
a recent case. this. Board considered 
an appeal from rejection of an oil 
and gas lease offer for land. with- 
drawn for use by. the Arizona, Na- 


tional Guard as a rifle range where. 
rejection was based on a determina- - 


tion of.a Guard official that: it would 
not be in the best interest. of the 


National. Guard. to. allow mineral 


leasing of the land. The Board held 
that rejection of an oil and gas lease 


offer for public domain lands with-- 
drawn for the Arizona National 
Guard for use as a rifle range, based — 


solely on the: ‘summary objection of 


the - National Guard, where the 


é record is devoid of. any indication 

that BLM or. Guard officials made 
an. independent — - determination 
whether leasing as in. the public i in- 


terest, is not a proper exercise. of 7 
discretion... Howard L. Ross, supra 


at. 88, eee 

This j is one eat with the. statu- 
tory. provision cited in. oward 'L. 
floss, supra, to the effect. that no dis- 


position of. minerals on public lands 


withdrawn for use by any agency 
of the Department: of Defense shall 
be made “where the. Secretary of 


- Defense, after consultation -with the 


Secretary. of the Interior, deter- 
mines that, such. disposition . or ex- 
ploration . 1s inconsistent, with the 
military use of the lands SO with- 
drawn or reserved.’ ” 43, U. S. C. § 158 


“t This should be: distinguished from: teceing 
of minerals in - acquired lands. of the United 
States under sec. 3 of the Mineral. Leasing Act 


— for. Acquired Lands, as. amended; 30..U.8.C.. 
§ 352 (1976), which requires the consent of 


the agency having ‘jurisdiction over the lands 


containing such minerals. See Duncan ‘Miller, 


6 IBLA 216, 79 L.D. 416 (1972). 


| whether _ 
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(1976). “Compatibility ‘of Jeasing 
with the military _purposes . for. 
which the land is withdrawn and 
whether such military uses might be 


‘protected by stipulations are cer- 


tainly important. (and perhaps. dis: 
positive). factors in determining | 
whether leasing i is in the public in- 
terest. However, no decision reject- 
ing a lease offer can be. sustained on 
the mere conclusory. assertion that 
leasing 3 is inconsistent with military 
use of the. withdrawn lands. Ac- 
cordingly, | in the present context 
we need . not reach. the | issue .of 
the Arizona ‘National | 
Guard constitutes an agency of the 
Department of Defense which must — 
consent to lease j issuance “under the 
statutory provision. 43 U. S. C. § 158 7 
(1976)? | 

BLM. rej Ee he offer in ‘issue 
on the basis of the conclusory deter- 
mination. of the. Adjutant. General 
that it would. not. bein the best 
interest. of the National Guard to 
allow mineral: leasing on the rifle 
range. The only reason the National 
Guard offered for. recommending 


- against leasing 1 the. land was that it 
would be an inconvenience and ar 
financial hardship for the Guard to. 
| travel to another rifle range 60 miles 


. 2 AS. Op erent Tule the National : Guard. ts 
the. organized militia, of the: states and con- 
stitutes a state governmental ‘agency. : “583 Am. 

Jur... 2d, Military” and. Civil. Defense: §.38 

(1970) ; ; see Mela v. Callaway, 378 FF... Supp: : 
25 (S.D.N.¥. 1974). ‘Members of the Army: Na- 
tional Guard of the United. States are not: in 
active Federal service ‘and not part of ‘the 
regular ‘Army. (under the. Department. ‘of. De- 

fense) except when ordered into: Federal serv- 
ice under’ law. 10 U.S.C) §§ 3062(c);° 3495 
(1976) ; ; 53 Am, Jur. 2d, Military and. Civil 
Defense § 15. (1870) ; > 8ee Satcher v. United 
States, 101° EF. Supp. 919 “(W.D.S.C.. 1952). 
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from the one at. issue. The record 
does not disclose how much of the | 
640 acres of land is actually used 


as a rifle range and how frequently 
the range - is used. There i is no indi- 


cation in the record of considera: 
tion by either BLM or the National. 
Guard of whether surface use could | 


be restricted to certain portions of 


the lease in away which would 


avoid interference with use of the 

land by the National Guard. . 

Finally, BLM has riieconseriad 
this Board’s holding regarding issu- 


ance of oil and gas leases subject to. 
no surface. occupancy stipulations | 


covering the entire lease. area. Al- 
though as a general rule a ‘stipula- 
tion should not be so restrictive as to 
preclude. any. right of enjoyment 


anda lease should not be issued — 
under 


‘such. - circumstances, _ this 
Board has recognized. an exception 
where, as in this case, the offeror 
manifests his willingness to accept 
a lease embodying those stringent 
conditions. | Cartridge ‘Syndicate, 

supra at 59, Oo 
Accordingly, the case will be re- 
manded to BLM to consult further 


with the National Guard and to 
make a, determination supported by 


the record regarding whether lease 


issuance is incompatible. with. the 


; military use to which the land is 


_ being devoted and whether protec- | 
| tive stipulations may be utilized as 
_ a means of eliminating any such in- 


compatibility. The decision on re- 
mand .should. given reasons sup- 


ported by information of record in 


the case. 


DECISIONS: OF TRE DEPARTMENT. oF THE INTERIOR 


a _‘(88 LD. 


“Therefore, pursuant to the a=: 
thority delegated to the Board of — 
Land Appeals. by. the ‘Secretary of — 
the Interior, 48 CF R 4.1, the de- 


cision of the State Office i is set aside 
and the case is remanded to that a 


office for. further consideration con- 


sistent with this decision. 


- “6 carne Te oa a 
‘ ae al ie | 
We CONCUR: | | 


Devauss EB. a 


| Administrative mode: 


JAMEs. L. “Borsxr . acdie of 
iene mene a 

-TETLIN WATIV E corr. 

5 ANCAB 197. | 

"Decided April 14, 1981 ° 


Appeal from the Decision of the Alaska 
State Office, Bureau of Land Manage- 
ment F-20518, Sept. 24, 1980. 


‘Motion to dismiss portion of appeal a. 


sustained. 


1. ‘Alaska Native Claims: Settlement 
Act: Alaska Native Claims ‘Appeal 


Board: Appeals: g urisdiction | | 


The. Board. has jurisdiction to decide 
whether the ‘Bureau of Land Manage- . 
ment, in issuing a decision to convey land 


- pursuant to ANCSA, erred by failing to _ 


identify and adjudicate an alleged third- 


party interest derived from a source other 


than the Federal Government or the 
State of Alaska.” 


442) ie TETLIN NATIVE CORP. 


443 


April 14, 1981 


2, Alaska Native Claims Settlement 
| Act -Conveyances: Valid Existing 
| ‘Rights: Third-Party Interests. | 


See. 14(g) of ANCSA mandates identifi. | 


cation, in conveyance documents issued 
pursuant to ANCSA, of only those. in- 


terests issued by the. United States or the — 
State of Alaska. Alleged’ third-party in- 
terests derived from sources other than | 


the United States or. the State of Alaska 
are not within the arene of §14(g) ‘of 
ANCSA., | 


3. Alaska Native Claims ‘Settlement 
Act: -Conveyances: 


Departmental policy: proreceed in Secre- 


 tary’s Order No. 3029. and converted into 
_. the Departmental Manual at 601 DM 2.3 


and 2.4 does not require the Bureau of 
Land Management to identify or adjudi- 
cate alleged. third-party interests derived 


: from sources other than the Federal 


Government. or the State of Alaska. 


: APPEARANCES: Frederick H. Boneis, 
 Esq., Preston Thorgrimson, Ellis & 


‘Holman, for Tetlin Native Corp. ; Eliz- 


-abeth S. Ingraham, Esq., for Doyon, 
Limited; M. Francis Neville, Esq., 


Office of the Regional Solicitor, for Bu- | 
Carl 


vreau of Land Management; 
~ ‘Winner,. Esq... 3 Robertson, Monagle, 


- Eastaugh and Bradley, for Resource. 
Associates of Alalska (listing limited 
to persons addressing the Assue de- 


eae 


OPINION BY. - 
ALASKA. NATIVE CLAIMS 
APPEAL BOARD 


| ‘Valid Existing 
_ Rights: Third-Party Interests—Alaska 

‘Native Claims Settlement Act: Admin- — 

| istrative ‘Procedure: Decision. to Issue . 

_ Conveyance ; 


: Alaska. 


Summary of Appeal a 


This appeal involves in part ime 
question whether the Bureau of 


Land Management: need identify 
and adjudicate, prior to conveyance 
of the subject lands pursuant to 
_ANCGSA, a mineral lease executed 


by the grantee Native corporation 


and a third party. ~ 


‘The Board holds fiat the Bureau 


of Land Management need neither 


identify nor adjudicate said mineral 


lease prior to conveyance of the 
- subject land pursuant to ANCSA. : 


Said lease is not within the scope - 
subject matter of §14(g). 
ANCSA. Departmental policy ex- 
pressed in Secretary’s Order No. 
3029 and converted into the Depart- | 
mental Manual at 601 DM 2.3 and ~ 
2.4 does not require the Bureau of | 
Land. Management to identify or _ 
adjudicate third-party interests - 


derived from sources other than the _ 


United States or the State of 


| Surisiliction ia ae 


The Alaska Native Claims — 


peal Board, pursuant to delegation 


of authority to administer the 
Alaska Native Claims Settlement 


Act, 85. Stat. 688, as amended, 43 
‘U.S.C. §§$ 1601-1628 - (1976 and 


Supp. I 1977), and. the implement- 
ing regulations in 43 CFR Part 


2650 and 43 CFR Part 4, Subpart 
J, hereby makes the following find- 


ings, conclusions and decision dis- 


missing a portion of the appeal of - 
a Tetlin Native oP: from the above- | 
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qjoamnnied decision of: the Aine: 


State Office, 


Bureau of Land 
Mansgement, a 


Procedural Back round 


“On: Nov. 1b, 1973, sourauiiit: to 
819 (b) of. hee Alaska Native 
Claims Settlement Act (ANCSA), 
Tetlin. Native Corp.  (Tetlin) 
elected to receive title to lands with- 
in the former Tetlin Indian Reserve. 

On Sept. 24, 1980, the Bureau of 
Land ‘Management. (BLM). issued 
its above-designated decision num- 
bered F-20518 approving for con- 
veyance to Tetlin a portion of the 
lands «within the former ‘Tetlin 
Indian Reserve: ~~ 

On Oct. 24, 1980, Tetlin ‘aipsuied 
the above- designated: decision: on 
the grounds, inter alia, that BLM 
failed to identify.and. adjudicate as 
invalid'a mineral lease’ executed by 
Tetlin' ‘and Resource Associates of 
Alaska, Inc. (RAA), which lease 
purported to:apply to all-the lands 
approved for conveyance to Tetlin. 

In its: Answer, dated Jan. 20, 
1981, -to Tetlin’s Statement of 
Reasons, RAA declared that this 
Board is without jurisdiction to 
determine the validity of the subject 
lease, that the BLM was correct in 
not addressing . said lease in the 
challenged decision, and that said 
lease is in any case ee: valid 
and. enforceable. | ee 

~ On. Jan. 30, 1981, purduanit, fs ois 


order of: the. Board;:-Tetlin filed a: 


supplemental. brief in support of its 
Statement of Reasons. Tetlin’s pri- 
mary argument was that. §14(¢) of 
ANCSA. and the Departmental 
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policy reflected in Secretary’s Order | 
No. 3016 (Dec. 14, 1977) (8.0. 
3016) required the BLM to identify z 


all valid third-party interests in _ 


the conveyance — document. -Appel- - 
lant argued that the subject mineral 
lease, executed by RAA and. Tetlin | 


In August 1977 without the knowl- 


edge and consent of the BLM but 
purporting. to be immediately ap- 
plicable, could not possibly be valid, 
because at the time of execution of 
the lease the subject lands were 
Native-selected and under the ad- 


ministrative jurisdiction’ of the 


BLM. “Appellant: asserted that new 


third-party interests in the land 
could be created: only pursuant, to 
Federal law and only by the BLM. 
Appellant ‘took the position that, 
prior to conveyance of the land 


pursuant to ANCSA, it is im- 
possible for private parties to create 
a valid lease upon the subject lands 
without the BLM’s knowledge and 


5 participation. Appellant ‘asserted | 


that while the lease is clearly in- 
valid, certainty of title following 
conveyance to Tetlin requires that 
the lease be. adjudicated and. ruled 


invalid ‘by the BLM. 


— On Feb. 10, 1981, RAA. filed : its 
answer to: Tetlin’s. ‘supplemental 
brief and a ‘motion to dismiss for 
lack of jurisdiction. Quoting 43 - 
CFR 4.1(b) (5),2 RAA asserted — 


that the Board lacked jurisdiction 


to decide Tetlin’ Ss appeal with re- 


1Sec. 4.2(b) (5) aitovides: hat: “The: Board 
considers and decides finally for the Depart- © 
ment. apyeals to the head of the Department 
from -findings of fact or decisions ‘rendered ‘by 
Departmental officials in matters. relating to 
land selection arising under the Alaska Na- 
tive Claims Settlement Act. ” 
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ae i the: mineral Tease. -RAA 
argued that BLM did not make any 
“findings of fact or decisions” on 
the mineral lease, and that the lease 
is not a matter “relating to land 
selection arising | under the “Alaska 
Native Claims Settlement Act.” — 


RAA cited Appeal of Chickaloon 
Moose Creek, Natwe Association, 


Ine.,. 4. ANCAB 250, 87 I.D. 219 


(1980) [VLS. 80-1], as disposing of 
an. analogous appeal before this 


Board. 
RAA also argued that as BLM 


was correct in not addressing the 


. mineral. lease. RAA asserted. that 


the lease. was not a third- -party 


| valid existing right requiring identi- 


fication or adjudication pursuant 


to § 14(g) of ANCSA or Secretary’s 
Order No. 3029, 43 FR 55287 (1978) 
| (s. O. 8029), which superceded 8.0. 
8016. RAA argued. that the lease, a 

private transaction, is not the sort 


of third- -party valid existing right 


with which. Congress, in enacting 
- ANCSA, was concerned, RAA 


. quoted Appeal of Theodore J. 
Almasy, et al.,4 ANCAB 151, 160, . 
87 LD. 81, 85 (1980) [RLS 79-12], 


where. this Board. concluded that: 


“Valid - existing rights protected | 
under §14(g)_ are, in all cases, 


derived | from and. created. by. the 
State or Federal Government.’ — 
~ In summary, RAA argued that 
the mineral lease, executed in 1977 


by private parties without govern- : 


ment. involvement, .does not affect 


the conveyance of the ‘subj ect lands” 


to Tetlin. pursuant . to ANCSA. 
Further, the. lease is nota. mattér 
relating to land -selection, and. it 


was-not cond to the atten- 
tion of the BLM by Congress when 
it ‘mandated protection of valid 
existing rights. 

Responding to RAA’s anouion’ to 
dismiss, ‘Tetlin asserted that. the 
Board does have -.jurisdiction’ to 


consider. whether the lease should 


have been identified by the BLM 
in its Decision to Issue Conveyance 
(DIG). Tetlin argued that. RAA’s 

assertion that jurisdiction. was lack- 
ing was based upon RAA’s misread- 


ing of 438 CFR 4.1(b). (5).and -of 
-Tetlin’s position in this appeal. 
. Tetlin argued that the DIC from 


which this appeal was taken. is 
clearly a decision which satisfies the 
Board’s Jurisdictional requirement, 
and the fact. that. the DIC was 
silent regarding the RAA. lease 


could not possibly, in and of itself, 


preclude: jurisdiction: in the: Board 
to consider whether the omission 
was appropriate. , 
--Tetlin further recierified its posi- | 
tio, regarding. the mineral lease, 
that. it-is seeking to have this Board 
address only. its. contention | that 


private ‘parties cannot create a lease 


of lands. ‘within the. public domain. 
Tetlin. declared. that.it is not asking 
the Board:to adjudicate. completely 
the. nature: of. the: agreement. ne 


_ tween. RAA and Tetlin. 20% 


On Mar. 9, 1981, the. BLM: filed 


its Answer to Tetlin’ s supplemental 
brief. BLM. asserted that..the De- 
partmental. policy: cited‘ by. Tetlin 
had been modified by 8.O. 3029 and, 
subsequently, in the Departmental 


Manual. It quoted 601 DM. 2.3. in 


pertinent: part, “[I]t.is appropriate 
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for BLM to Scere in the first | 


instance the validity of those. in- 


terests ‘created ‘by federal laws 


which are administered by BLM.” 
BLM argued. that the RAA lease 
is not an interest created by a Fed- 
eral law administered by the BLM, 
and that therefore BLM has no 
duty to adjudicate the validity of 
the lease. 

The BLM further argued that 
the BLM should not identify the 
subject mineral lease in the DIC 
because the lease was not created by 


the State or by another Federal 


agency. In support of this position, 
BLM quoted 601 DM 2.4: — 

The Bureau of ‘Land Management will 
‘identify third party interests created by 
the State, as. reflected . by the land 


records of the State of Alaska, Division. 


of Lands, and serve notice on all parties 
interests. 
_ Decision | 


g ivisdietion of the Beards is eiistan: 


mined pursuant to ‘Departmental 


i regulations i in 43 CFR 4.1 (b) (5B): 


Alaska Native Claims Appeal Board. — 


The Board considers and decides finally 
for the Department appeals to the head 
of the Department from findings of fact 
or decisions rendered by Departmental 
Officials in’ matters relating to. land 
Selection arising under the Alaska Native 
Claims Settlement Act (85 Stat. 688). 


The subject BLM decision .to 
convey to. Tetlin, pursuant. to 
§ 19(b) of ANCSA, lands formerly 


_ within the Tetlin Indian Reserve is 


a decision “rendered by Depart- 


mental officials in matters relating 


DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 
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to land selection: arising under the: 
Alaska Native Claims Settlement — 


Act.” Tetlin’s appeal of that. de- 
cision, alleging that the decision 


should have identified and adjudi- 


cated the subject mineral lease, is 
accordingly an appeal from the type 
of decision described in 48 pon 
4.1(b) (5). 
~ While arguing that the ics was 
invalid, Tetlin specifically appealed 
the BLM’s failure, in the subject 


decision, to identify and adjudicate 


the RAA lease. Thus, the thrust of 
Tetlin’s appeal was BLLM’s alleged 


--error rather than the oe of 
the lease per se. 


RAA is correct in their conten- | 
tion that the BLM decision did not 
make “findings of fact or decisions”: 
on the disputed mineral lease. The 


- decision is silent on the lease. It is 
of each other’s possible interests, but | | 
this Department will not ene these 


this very omission which Tetlin ap- 


peals, asserting that BLM should - 
_ have adjudicated the lease, and that 
‘the decision to convey should have - 


reflected the status of the lease as 
determined by that adjudication. In 


arguing that the Board lacks juris- 
diction because BLM did not make 


findings on the lease, RAA ap- 
parently takes the position that 
omission of any matter from a con- 


-veyance decision, even if erroneous, 


cannot be appealed. This is not the 
case. Where the alleged error is. 
BLM’s failure to adjudicate an _ 
interest and to note its validity or 
invalidity in an ANCSA convey- 
ance decision, the appeal is from a 
land selection decision under 
ANCSA, and the Board clearly has 
jurisdiction. 


7 | TETLIN NATIVE CORP. 
‘April 14, 1981 


RAA Are erie the Board’s 
ay iedichion. over this appeal because 
of the Board’s ruling in Appeal of 


_ Chickaloon Moose Creek Native 
7 Association, Ine., supra, that con- 
 tractual disputes between the appel- | 


lant and other corporations are not 
appeals from findings of Depart- 
mental officials. within jurisdic- 
tional regulations in 43 CFR 4.1 (b) 
(5). and could not be decided by the 
- Board. The issue on which the 

Board made this ruling in Chiéck- 


aloon was whether a contract. be-_ 
tween the appellant Native corpora- 
_ tion.and other corporations was 


valid. As noted above, the threshold 
question before. the Board in the 
present. appeal is whether BLM 
erred in failing to adjudicate such 
a private contract. The Board’s j jur- 

— isdiction to decide. that question is 
not. addressed by the  vuling in 
Chickaloon.. 

_ [1] Therefore, the Board holds 
it has jurisdiction to decide whether 
the BLM erred, in the above-desig- 
nated decision, by failing to identi- 
fy and ee the RAA mineral 
lease, | 

~ Turning to the question whether 
BLM erred in failing to identify 
and adjudicate the subject. mineral 
lease, the Board holds that the BLM 
did noterr. 

-.Tetlin argued that the ce was 
B. purported “valid existing right,” 
‘and that §14(g) of ANCSA and 
| Departmental policy reflected . in 
S.O. 3016 required BIM to identify 
in the conveyance document all 


—-vaild existing rights. Further, Tet- 


lin argued that for Tetlin to re- 


nae 


celve “certainty of title” in. lands ae 


conveyed . pursuant to ANCSA, = 
BLM is required to identify and ad- 
judicate all alleged valid existing 
rights, even those which are re “clearly | 
invalid.” ~~ : 
The RAA ‘mineral. lease here in 
dispute is not the sort. of third- “party | 
interest. with which ‘Congress, in 
drafting §14(g) of ANCSA, was 
concerned. With regard to identifi- 


cation of “valid: existing rights,” 


§ 14(¢) specifically provides: 


Where, prior to patent of any land « or 
minerals under this Act, a lease, contract, 
permit, right-of-way, or gasemetit ie % 
has been issued for the surface or min- 
erals covered under such patent, the. 
patent, shall contain. provisions making 
it subject to the lease, contract, permit, 7 
right-of-way, or easement * % ok, Upon - 
issuance of the patent, the patentee. shall — 
succeed and become entitled to any and. 
all interests of the State or the United | 


“States as lessor, contractor, permitter, or _ 
grantor, in any such leases, contracts, — 


permits, rights-of-way, or easements 


covering the estate patented * * *, The _ 


administration of such lease, contract, 
permit, right-of-way, or easement shall 
continue to be by the State or. the United 


States, unless the agency responsible for 


administration waives administration. 


[2] Sec. 14(g) mandates identifi-_ 


cation, in conveyance documents 


issued pursuant to ANCSA, of only 


those leases and other interests — 


issued by the United States or the. 

State of Alaska. Interests derived — 
from sources other than the United 
States or the State of Alaska are 
not within the scope of § 14(g). . Ac- Z 


cordingly, the Beard held in Ap- 


peal of Theodore J. Almasy, et al., 
supra, that “[vJalid existing rights — 
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protected under §14(2) are, in all 


cases derived from and created by 


| the ‘State ‘and Federal Govern- 


ment.” 4 ANCAB 151, 160, 87 L D. 


81, 85. 


The current Departmental policy 


regarding identification and adjudi- 
cation of alleged third-party in- 
terests in lands being conveyed 
under ANCSA was stated in 8.0. 
3029, and. subsequently embodied i in 
the . es Manual at 601 
DM_2.3 and 2.4: 


a ‘aed ains sajsareadiow- of 


third: party valid. existing Tights, it is 


appropriate for BLM to determine. in 


_ the first instance the validity | of: those 

interests created by federal laws which 

are. administered. by BLM . eet 

2.4 Procedures. ‘The Bureau of Land 
Management will identify third party 

interests created by the State, as. re- 

flected by the land records of the State 


of Alaska, ‘Division of Lands, and serve 
notice on all. parties of each other's: 


possible ‘interests, but this Department 
will not. adjudicate these interests. 

[3] Departmental _ policy ex- 
pressed in S.O. 3029 and converted 
into the Departmental: Manual at 


601 DM- 2:3 .and-2:4: does not: re- 


quire BLM to identify: or adjudicate 
alleged third: party interests derived 
from | sources | other’ than the 
Federal Government’ or the State 
of Alaska. Since the RAA mineral 
lease was not issued by the Federal 


Government « or the State of ‘Alaska, — 


| the BLM is not required to identify 
or. adjudicate | the. lease. prior to 
conveyance of the or lands 
pursuant to ANCSA. 
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Order 


Aeoday ‘the Board ae 
dismisses the above-designated ap- 


peal of Tetlin Native Corp. insofar 


as it concerns © -bhe RAA mineral 
lease. es ss Sos 7 
“Left foi Patt Aétermiation by 
this Board are those portions of 
Tetlin’s above-designated - appeal 
regarding site easement EIN 2 C5 
and the business lease issued to Ray 


~ Scoby on’ Oct. 12, 1960. 


‘This represents a unanimous de- 
cision of the Board. 4 


ve fe | Joven M. Rainy pa 
ae _ Administrative Judge 


Anraam, F, DunNING 
Administrative Judge 


os Toauxix AS: BALDWIN 
cee i a igs ” 


BELVA COAL co., INC. 


3 IBSMA 83 
Decided 1 April rp 1981 | 


Appeal by the Office of Surface Min- 
ing Reclamation and Enforcement 
from that part of an Apr. 29, 1980, 
decision of. Administrative Law J udge 
Tom M. Allen. vacating violation 3. of 
Notice of Violation No. 79-I-47-20 1 is- 
sued. for failure to maintain access and 


haul roads (Docket No. CE 0-17-P). 


‘Affirmed as modified. 


1. ‘Surface Mining Control and Ree- 
lamation Act of 1977: Roads: Mainte- 
nance—Surface Mining Control — and 


44g) 


- BELVA>=COAL. CO., 


INC. 449 7 


April 17, 1 981 


Reclamation Act of 1977: Words: and 
Phrases _ eS 32 


“Road.” A’ “Zoad” that leads from a ‘coal 
stockpile of an underground mining oper- 
ation: to: a- state road and. over which 
coal trucks travel in moving between the 
stockpile . and the | state road is a road 
within the meaning of 30 CFR 710. 5 and 
is subject to the maintenance rea 
ments. of 30 CFR 717. 17 (3) (3) Gh). 


7 2. Surface Mining Control and Recla- | 


mation Act of 1977: 
nance . 


oe Meise 


The road sian teniaies: requirement of 30 
CFR 717.17(j) (3) (i) is a preventive 
. measure. and proof of the existence of 
the harm. it is intended to prevent is not 


necessary to establish a violation of that. 


requirement; proof of the road’s condi- 
tion and: maintenance practices of the 
road is required. ee ae . 


3. Surface : Mining. Control and Recla- 


mation. Act of 1977: Administrative 
Procedure: Burden of Proof—Surface 
Mining Control and Reclamation Act. 
of 1977: Civil “Penalties: ‘Hearings 


- Procedure—Surface — Mining Control | 
and Reclamation Act of 1977: Evi: 


dence: Generally — 


In a civil penalty proceeding when OSM’s. 


prima “facie case as to the fact of viola- : 
_ tion is effectively controverted. by the 


person charged with. the violation, the 


violation must. be. vacated because OSM 
has the ‘ultimate burden’ of. persuasion in 


aceordance: with: 43- CFR 4. 1155. 


" APPEARANCES: Ricklin Brown, ‘Esa., : 


Bowles, "McDavid, “Graff & Love, 
| Charleston, ‘West Virginia, for Belva 
Coal Co. Inc; Harold Chambers, Esq., 
| Office of the Field Solicitor, Charleston, 
West Virginia, Walton D. Morris, Ir., 
Esq:, and Marcus P. McGraw, Esq., As- 
| sistant Solicitor for Enforcement, Office 


of the Solicitor, Division of Surface 
Mining, Washington, . D. C,, for the Of- 
fice of Surface Aiining Reclamation and . 


- Enf orcement. 


OPINION BY THE 
INTERIOR: BOARD. OF a 


SURFACE MINING AND 


RECLAMATION APPEALS: . 


“The. Office ‘of Surface Mining | 
Reclamation and “Enforcement. 
(OSM) has sought review of that 


part of an Apr. 29, 1980, decision 
of Administrative Law Judge Tom 


M. Allen vacating violation 3. of 
Notice of Violation No. 79-I-47-20, 


issued pursuant to the Surface Min- 


ing Control and Reclamation Act 


of 1977.1 The violation alleged was 


a failure “to maintain access and. 
haul roads. by surfacing with a dur- 
able, nontoxic material” in accord- 
ance with 30 CFR 717. 17 (j) (8) (i). 

We affirm the Administrative Law 
Judge’s: decision, although for dif- 
ferent: SS aS discussed below.. 


eae Background 


On mn May 10, 1979, OSM nanoctors 


Veiled the. “Balvas Coal. Co., Ine. 


(Belva). , underground Mine. 8-B 
in Logan County, West. Virginia, 


and issued Notice of. Violation. No. 


79-T-47-20 alleging four violations. | 


| Belva did not file an application. for 
_ review of the notice, but did seek an 


assessment conference on the pro- 
posed civil” penalty. After: receipt | 
of the conference report, it filed a — 
pee for ‘review OF ‘the: civil 


i Act of Aug, 3, 1977, 91. Stat. 445, 80 v. S om 
§§ 1201-1828 (Supp. II 1978). - 
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penalty assessment. 


Judge vacated the notice and 
ordered repayment of the civil 


penalty. On May 29, 1980, OSM 


sought review of the. sence In 


its brief filed on July 11, 1980, OSM 
— indicated that only alleged violation 


3 was in issue. 


At the hearing, the osM aspen 
tor stated that on the date of his. 


inspection the road leading from 
the state road to a feel area, 


was covered with “rather. large” 
_amounts of coal fines and. mud (Tr. 
_ 11). He cited Belva for failing to 

maintain a durable surface on that 


road (Tr. 16). He described the 
- condition of the road, which was a 


| little over 100° feet long (Tr. 32) 


and which he considered. to bea haul 
road ( Tr. 31) 5 as foliows: 


| On that date the road was fairly dey ; 
there was some seepage coming out of | 


the stockpile area, it was draining down 


. the road a ways and off in-to the pond - 


near the end of the road. The material 
that wag on the road was fairly dry but 
there was. evidence in the past where 


trucks had been moving out that that 


had been an extremely muddy soupy 


| situation and passage of a truck had _ 
_ caused material to slop out of the Toad ¢ on. 


both sides. arene 
(Tr. 16). The anes a the 


road had been surfaced. with stone | 


at one time but the stone had not 


been replaced and the road had not 
been scraped (Tr. 88).“[T]he stone - 
had been beat into the bottom and > 


mud and coal fines from the hauling 


process. deposited on the road and 
had not been removed” (Tr. 39). 


The inspector testified that material 
; thrown out by the tires of trucks 
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Following a 
hearing, the Administrative Law | 
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: would land on either side of the» * 


road, from where it would continue 
down the ditch line and would | 


eventually enter a stream (Tr. 41). 


He stated that the ditch did not — | 


-empty into a sedimentation pon 
(Tr. 41). 


This last statement eonilicted 
with the testimony of Jack Hughes, 
safety director for Belva, and 
Danny Vance, surface foreman for 
Belva. Hughes stated that the stock- 
pile road was ditched on both sides; 


‘that there was.a culvert under the 


stockpile road; and that ditches on 


the minesite ide: of the road. led to 


a sedimentation pond (Tr. 69-70). 


He also stated that any drainage 


from the haul road area would have | 
“no recourse but to enter one of the 


ponds” (Tr. 66). Vance stated that 
‘the ditch on the mine side of the — 


state road emptied into the surface 
run-off pond (Tr. 86). Hughes esti- 
mated that the road was 75-100 feet 
in length. (Tr. 68). He said it had — 
been surfaced with crushed ‘stone - 


and 2 the date of inspection there 


was “some accumulation ‘of dried 
mud and some coal: fines” on the 


road (Tr. 68). He said the accumu- 


lation was a result of the coal load- 
ing process and dirt from the un-— 


paved state road (Tr. 68). Vance : : 


stated that over a period of time 


coal fines and mud accumulate on ._ 


the road’ (Tr. 84). He did not re- 
call the amount of accumulation on 
the day of inspection, but stated : 


We grade the roads: quite frequently and 


when a build-up occurs on there we take — 


the | ‘grader and remove it from the 
surface. , ts a 


a  # a fe 7 


4s} BELVA COAL CO, 
| a April 17, 1981 


Summer months: it’s. not too. often ; 
winter months it’s daily because you 


have more of a‘mud puild-up off of your — 


dirt roads in the winter months. 


(Tr. 90). Vance stated that he con- | 


sidered a haul road to be one used. to 
haul coal and that Belva hauled coal 
on the road i in question. (Tr. 89). 


Seis and Conclusions 


- In his opinion, the Administra- 
tive Law Judge. states the first 


issue as “ Lw] hether or not the ‘haul 

road’ was in fact a haul road and 
properly maintained.” His discus- 
sion of this 1 issue is as follows: : 


ve haul road. is. defined as: 
puilt to carry heavily loaded trucks at 
a good speed. The grade is ‘limited on 


this type of road. and usually is kept to. 


less than 9 [sie?] percent of climb in di- 
rection. of load movement.”? | 
The regulations define “road” -as: 
“Roads means access and haul roads ¢ con- 
structed, used, re-constructed, improved, 


or maintained for use in surface coal. 


mining and: reclamation operations, in 


cluding use-by coal hauling vehicles ledd- 


ing to transfer, processing, or storage 
; ; area. 33.8 ; 
- The “haul road” i in question 1 is, at most, 


100 feet long (Tr. 68), or according to re- 


spondent, 50-55 feet (Tr. 20; ; Appl. Exh. 
aye co * 


It. accesses the: ‘public road from the 


raw. coal pile where trucks are loaded by: 


_ means of a front-end loader... | Z 
: According to the definition published by 
the Department of the Interior, it would 


be highly ae that any loaded coal ? 
| exercise of authority in light of Island 


’ 2 The text of: the dictionary: quoted from _ Creek and Pegasus together with knowl- : 


reads “17 percent.” — 


 TUL8. Dept. of the Interior, eg Dictionary 


of Mining, 
(1968).. 
- a 330 CFR 710.5. 


Mineral and Related Terms” 


“A road 


‘ance “schedule was. nonexistent, 


hydrologic’ 


INC. A51 


| - trucks ‘could muster any apprectable: | 
apeet in such a short distance. _ 


While it could technically, although 
not accurately, be called a road, it ap- 
pears to fall more into the category of 


a driveway to a coal loading facility. 


This, however, is of little. consequence in. 


light of other factors. nae 


[1] Of course, it is the definition. : 
in the regulations that governs, not — 
that in the Department’s Dictionary 


of Mining, Mineral, and Related — 


Terms. The definition in the regula-_ 
oe is a functional one: if a road © 
“used * *, * by coal-hauling 


Se it is a » haul road or access a 


road. Belva’s. representatives testi- 
fied that the road was so used. Other — 
evidence corroborates. that. fact. It 
is thus a road within the ee of ‘ 


30 CFR 710.5. 


On. the issue of Sache Belva : 


had properly maintained the road — 


in accordance — with 30 CFR 
(auesy (j).(3) a the Administra- 
tive Law Judge stated that OSM 
had not presented a prima facie — 
case. He set forth the following, — 


: ee as criteria for a Prima | 


facie case: - 


To ree an 1 operator with a violation 


of this nature, without (1) determining 


by some means whether the road was | 
soundly eonstructed of a durable, non- — 
toxic material, or (2) that the mainten- | 


tual, or current, and (8), that the con- 
dition was likely to. effect [sie] the 


balance _ off the “permit | 
property, is™ certainly an unwarranted 


pan that any es Om the. es ee 


“8 Decision | ae Apr: 29, 1980, oEset ‘No. 


. a 0-17—P at. pp. 6-7. 


ineffec- — 
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into ditches 
ponds. [*] — a 
[2] Lsland Creek van Co. 1 
| IBSMA 285, 86° LD. 628 (1979), 
referred to in. the excerpt above, 
also involved a violation of the re- 
quirement of 30 CFR 717. 17(j) 
(3) (i) that haul roads “shall be 
routinely . maintained | by means 
such: as, but not limited to, wetting, 
scraping, or surfacing.” In that: de- 
cision we discussed ‘the relationship 
between whether a haul road was 
properly maintained in aor 
with. sec. -717.17(j) (8). (i). 
whether the road: was bin Be 
of a durable, non-toxic material as 
required by sec. 717. 17(j) (2) (iv). e 
We also stated that OSM need not 
prove an adverse effect on. water 


that led to. - sediment 


quality in order to establish a vio- 


lation of sec.. 717. 17(j) (8) (i). 
Because -the maintenance require- 
ment is designed | to prevent such 
effects, it is not necessary to demon- 
strate that the effects : have occurred 





47d. at 7-8. “Pegasus” 1 refers to a July 13, 
1979, decision in Pegasus Mining Co., Docket 
No..CH 9-37-R, that preceded the Board’s 
decision in Island Creek, discussed below. 


“8 Island Creek Coal Co., supra at 290 n.10,. 


86 I.D, at. 626 n.10 (1979), reads in part: 


“The ALJ’s opinion. questions . why OSM 


dia not. cite: Island Creek for a violation of 
380 CFR 717.17(3) (2) (iv). This subsection pér- 
tains to standards for. the construction of 
roads. and includes a ‘requirement that’ they 
be surfaced with ‘durable material.’. In con- 
trast, 30 CFR 717.17 (Jj) (3) (i), which requires 
the routine maintenance of. roads’ ‘by means 
including Surfacing,. does: not specify that 


durable material must be.. employed. in. such. 


maintenance. The. resurfacing of a road. with 
a durable material may, however, be necessary 
under some ¢ircumstances to maintain a@ road 
in. compliance. with the purpose of. 30° CFR 
717.17 (i). 
of the deficiency, it is the fact’ of the inade- 
quacy of the roadway conditions and not that 
cause which is at issue here. jeer 
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to show that the preventive meas- | 


ures were not taken. Nor does the : 


existence of ditches leading to sedi- 
mentation ponds vitiate a violation. 
of 30 CFR 717.17(j) (8) (1). What 
is germane to a violation of that 
regulation is the condition of the 
road and the methods of maintain- 
ing it. Gy, «i 

On these latter i issues the spine 


in this case was conflicting. OSM’s 


inspector. testified’ that mud and 
coal fines were on the road when he 


| inspected, that .the stone surfacing 


had been beaten down and that the 
mud and coal fines deposited on the 
road had not been removed.’ This is 


adequate evidence to establish the 


essential facts and is sufficient for 
a prima facie case.’ It was, however, 
contradicted. Although | Vance: con- 
ceded there was some mud.and coal 
fines on the road when it was in- 
spected, he stated that Belva regu- 
larly scraped off accumulated de- 
posits when. needed, more. often. in 
winter than in summer. — 

[3] Because this. “was a. civil 
penalty proceeding, i in order to pre- 
vail OSM must carry the ultimate 
burden of persuasion on the fact. of 
the violation.’ In this case its prima 
facie case -was. effectively contro- 
verted. Weighing all the :revelant 
evidence, we hold. that. OSM. did 
noL carry its eer of persuasion. 


4 Maintenance practices ‘and. schedules will: 


of course, depend on the road’s use and other 


circumstances, ¢é.g.,..weather. Whatever. they 
are, they must be adequate to prevent addl- 
tional contributions of saispended solids to 


gtream flow. 


Trt, 88... |: 

8 James Moore, ‘1 IBSMA 216, 223 n.7, 86 : 
LD. 369, 373 n.7— (1979). . 

943 CFR 4.1155. 
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v, 
- ROBERT A. PETTIGREW 
. Aprit 17; (1981 


~The Aaniiniaiauve Law J udge’ S 


decision vacating the notice of vio- 
lation is therefore affirmed as s modi- 
fied... ee a 


ee 23 Win A ee 
: Chie ; Administrative J udge 


“Newrow ‘FRISHBERG - e 
Administrative J ud ge a 


| Mew J. Marr - . 
_ Administrative Judge — 


v _ 


ROBERT A. PETTIGREW 


2. Mining Claims: Powersite Laide— | 
Mining Claims: Surface Uses—Mining 


Claims Rights Restoration. Act 


The | ‘Mining Claims Rights Restoration 
Act of 1955. gives the Secretary of the af 


Interior no discretion to permit limited © 


or restricted placer mining on land with- 
drawn or reserved for power develop- 
ment: or powersites. The. Secretary: may 
permit either unrestricted placer mining 


Li OF none at all. The only. condition which ! 
Pa he may impose on permission to mine is — 


that the locator must restore the surface : 


“ _ of the claim to its condition immediately 
| prior to mining operations. Joa 


oe APPEARANCES: James E. Torney, | 


Esq., ‘Office. of the Solicitor, US. De- 


partment of the Interior, Sacramento, , 


- California, for appellant. 


54 BLA 149 
“Decided Apri 1, 1981 | 


| Aypeet’ frei a decision. of. Adminis | 
trative Law Judge R. M. Steiner grant- 

| ing ‘permission to engage in placer ; 

mining on lands withdrawn for power 

: develeymens, cA MC 60454. | 


~ Reversed. 


1. |. Mining Claims: ‘Powersite 1 oe 


. Mining Claims: ‘Surface — : 
Claims. Rights Restoration Act. 


Under the ‘Mining Claims: ‘Rights “Res- 


toration Act of 1955, it is proper to pro- | 


hibit all placer” ‘Inining. operations” on a 


mining | claim on land_ withdrawn for 
power development or powersites, where 
unrestricted. ‘placer’ mining. on such. land : 
- would result in substantial interference 
with the use of the land for recreational 


purposes. 


OPINION BY 


+ "ADMINISTRATIVE Joes 


-HENEIQ UES 


"INTERIOR BOARD. OF 
_ LAND APPEALS” 


The United States ‘an’ the _ 


Bureau © of Land “Management | 


(BLM), Department ‘of the In-_— 
terior, appeals. from. a: decision of 


| Administrative: Law. Judge R. M. 
Steiner, dated Jan. 7, 1981, granting 


permission | to. ‘Robert A. Pettigrew — | 
to engage in placer mining on lands 
withdrawn. for power. development. 


Judge Steiner’ s decision was issued | 
: following a public hearing pursuant 
_ to the provisions of the Act of Aug. 
‘11, 1955, 80 US.C. §§ 621 through 


625 (1976), , also ‘known:as the Min- 


ing Claims Rights Restoration Act 
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of 1955. The claim at issue, the Re- | 
tirement Crevice No. 1, was located | 


on Jan. 15, 1980, in S 1% SW % 
SW 1% sec. 22, T. 11 N., R. 10 E., 


Mount Diablo arian El Dorado | 


County, California.* 


[1] Pettigrew’s claim was located 
: pursuant to the Act of Aug. 11,1955, 
| supra, which provides for location. 


of mining claims on lands with- 
_ drawn for power development or 
powersites. The <Act requires, any 
person who locates a mining claim 


on such lands after Aug. 11, 1955, 
to file a copy of the notice of loca- | 
: erent to engage in epiacer min- 


tion in the district land office within 
60 days of location. 80 U.S.C. § 623 
(1976). A person who files a placer 


mining claim with BLM may not 
conduct mining operations on -the- 
claim within 60 days after filing i in 


~ the land office, in order to give the 


Secretary the opportunity to decide. 
_ whether a hearing should be held 
on the question of “whether placer 
| ati operations would substan- 


An ecaunatlon: of. Goveranient Exhibit 3 


reveals that the lands sought by the claimant 


were, as of the. date of the hearing, within 


the boundartes of a withdrawal for Power 
Project 2761 Proposed. Sec. 2 of the Act of 


Aug. 11, 1955, supra, excepts from mineral 


- location those lands, inter alia, which are 
under examination and survey by a prospec- 


“sion, .if such prospective licensee holds an 


- uncanceled permit issued. under the Federal - 


‘Power. Act. authorizing him to conduct such 
examination and survey with respect to such 
. lands. and: such permit has not been renewed 
in the case of. such prospective licensee more 


_ than once. While the file does not reveal the — 


Status:or existence of the permit involved, 
- it is possible that the lands. sought by claim- 


ant were closed: to mineral location: pursuant 
_ to see, 2.at the time of. claimant’s filing of. 


his location notice. If so, his location was 
yoid ab initio. The Government’s decision to 
challenge the Retirement Crevice claim and 
our holding herein make anne eaes further 
inquiry into this . arias oe 


tially ee oe with other uses of 


the land included within the placer 


claim.” 30 U.S.C. § 621(b) (1976). 


if the Secretary decides to hold a 


hearing, mining operations on the 
claim must be suspended until the 
hearing has been held and an appro- 
priate order issued: which | 


shall provide for one of the following: 

(1) a complete prohibition of placer min- 
ing: (2) a permission to engage in placer 
mining upon the condition that the lo-- 
eator shall,. following placer operations, 
restore the surface of the claim to the. 
condition in which it was immediately 


prior to those operations; or (3) a gen- 


ing. 


80 U. S.C. § 621 (b) 978). See also 
43 CFR Subpart 3730, x 
At the hearing, BLM presented 
evidence that mining operations — 
would interfere with rafting activ- 
ities on the South Fork of the 
American River. The claim at issue 
‘includes land on both sides of this _ 
river. Interference would be caused — 
by cables anchoring the claimant’s | 
dredge to the banks of the river 


(Tr. 23). Such. cables. would not 


only interfere with. rafting, but 
would also interfere with access to 


the shore (Tr. 31) and enjoyment 


tive licensee of the Federal Power Commis- | of a special use permit issued by 
! . BLM to a third party (Tr. 19). 
Evidence was further offered that — 
private use of the South Fork of 
the American River for rafting — 
activities: totaled approximately 
15,000 passengers during 1978. - ye 
We note that while the subject. 


lands are withdrawn for power. de- 


velopment, the phrase “other uses | 
of the land included within the _ 
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: placer claim” in sec. 621 (b) is not 


. Yestricted to power development 
uses. Although the Mining Claims 
| Rights Restoration Act applies by 
its terms to land within power de- 

: velopment. withdrawals, all uses of 
the land are to be considered in de- 
termining whether “placer mining 
operations will substantially inter- 
 fere with'the use of the land. United 
States v. Cohan, 70 LD. 178, 179 


_ (1963). In fact, the decisions con- 
| sidering whether to prohibit placer 


claims on powersite classifications 


~~ have been concerned with uses other 


: than power development. United 
| States v. Western Minerals & Pe- 
troteum, Ine.,.12 TBLA 328 (1973) 
(use of the land for watershed) ; 


: : United States v. Bennewitz, 72 I.D. 
———-:183 ; (1965) - (use of the land for . 
United . 


~ recreational _ purposes) ; 
States v. Cohan, supra (use of the 
land for recreational and homesite 
purposes). On the basis of the lan- 
guage of sec. 621(b) and the De- 


- . : partmental decisions which inter- 
oS pret it, it must be concluded that the 


“other uses” to which that section 
refers are not restricted to power 


development or. powersites. There- 
fore, placer mining which would 
_ substantially interfere with recrea-_ 


— tional use of the withdrawn land 
| is properly prohibited. 


Based upon the evidence sum- 


marized above, Judge Steiner con- 
cluded that-the Government had 


failed to establish that placer min-_ 


__ ing on the Retirement Crevice No. 1 
2 would. substantially interfere with 


346-972 0 - 81-3 :-QL3- 


silat uses sof the land: J roles’ ee oe 


found instead that the claimant 
showed by a preponderance | of the | 


evidence that mining operations on 
the subject claim would not se inter- pe 
. fere. Permission was granted to the. 


claimant to engage in placer mining 


on the condition that the locator, 
following placer operations, restore 


the surface of the claim to the con- 
dition in which it was immediately | 


prior to these operations. While we | 


might acknowledge that. claimant 
Pettigrew’s mining operation would _ 
be unlikely to substantially inter- 
fere with other uses of the lands, we - 


do not.believe this i is the. real i issue -_ 


here. , | 
[2] The Mining Claims Rights 
Restoration Act of 1955, supra, 


allows the Department only three 
alternative’ courses of action. As 
we have already noted, those three 
alternatives are: (1) To bar any — 


placer mining activity @) to allow — 


such mining activity without re- ~~ 


striction; or (8) to allow placer : 
mining with the restriction that the 


land be restored to its former condi- cx 


tion after the cessation of mining. a 
in considering the impact ofmining — 
operations on the environment, the 


Department looks at the impact of | 
normal placer operations carried 
on without restrictions, and not just 
at the proposed operations of the 


particular locator. The reason | for | 
this policy is clear: | | 


The statute permits the Secretary to ace ; 
only once, He eannot issue an order now meen 
allowing unrestricted mining on the basis. 
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| of @ one or two dredge - operation and | 


then if additional dredges. are added or 
larger ones are substituted or a totally 
different type of operation is adopted, | 


issue an order prohibiting mining. He can | 


act only once, either to permit or prohibit. 

Because his course of action 1 is so limited, 

to avoid defeating the purpose of the act, 

he should be able to base his decision not 

only on what the claimant proposes to do 
but: also on what. the claimant. or. his 

_ successor. may be able to ° in the. way 
of placer. mining... , : 


United States v. penneeite. supra 
at 188; accord, United States v. 


Weigel, 26 TBLA 183 (1976) ; Boyd 
MeGinn,.. 25 . IBLA 188. (1976) 3 _ 


United States v. Western M merals 
ae Petrolewm, Ine.,- supra. 


‘We agree with appellant that un-- 


restricted mining on the claim site 
would, substantially interfere with 
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3 TESMA 92° 
“Decided April 1 1, 1981 


Appeal by. Concord Coal Corp. Son the | 
Sept. 26, 1980, decision of Administra- 
tive Law Judge Tom M. Allen, Docket 


Nos. CH 0-314-R, CH 0-335-R, and 


CH 0-349-R, rejecting its claim that 
its coal: mining activity in Logan 


County, : West. Virginia, is excepted 


from the coverage of the Surface Min- 
ing Control and Reclamation Act of 
1977, as an incidental part of ‘govern- 
ment-financed construction, and suse 


| taining enforcement action by the Of- 


fice of Surf ace Mining» Reclamation 
and Enforcement against Concord. 


‘Affirmed. 


recreational uses of the lands. Inso — 


holding, we are looking not only to 
the claimant’s proposed operations 


but also. to..potential operations. in- - 


volving - additional. dredges. and 
different ‘mining techniques. The 


grant of permission to the claimant — 


to engage in. pisece mune is _— 
revoked. igi 

Therefore, pursuant, the, au- 
thority. delegated. to the Board of 
Land Appeals by the Secretary. of 
the Interior, 48 CFR. 4.1, the de- 
cision of J udge Steiner i Is reversed, 


- Doveras K. Henriques, 
- Administrative, saige | 


We. concur: 
Jams L, Borex, a eee 
Administrative Judge ne 


C. Ranpatn Grant, Ira a 
Acting Administrative Tiida” 


1, Surface Mining ¢ Cantrul 4 and Recla- 


; mation Act of 1977: Applicability: 


Generally—Surface Mining Control — 
and Reclamation Act. 1977: moe 
and Phrases” eae : 
“Hatraction of coal as an “incidental 


part.’ For the purposes of 380° U.S.C. 
§1278(3) (Supp. II 1978) and 30 CFR 


700.11 (d)., which exclude the ‘extraction — 


of. coal as:an incidental part of Federal, 
State or local government-financed: high- 


: way or other construction” from the cov- 


erage of Federal performance standards 


‘otherwise applicable to surface coal min- 


ing operations, the phrase “extraction of 
coal as an incidental part” means, in ac- 
cordance with 30 CFR 707.5, the extrac- 
tion of coal which is. necessary, from an 
engineering standpoint, to enable the con- 


‘struction to be accomplished and does 


not mean: the extraction of coal for the 


: purpose of financing. the. construction. : 


APPEARANCES: Philip G. Terrie, 


_ Esq., Charleston, West Virginia, for — 


456) - 5... CONCORD COAL CORP. . 
. ae a | April 1?, 1981 


2 : Concord Coal ae Thomas L. Hindes, 


 Esq., Office of the Field Solicitor, | 
7 Charleston, West Virginia, Marcus P. 

McGraw, Esq., Assistant Solicitor for | 

Enforcement, and James M. McElfish, 


Esq, ., Division of Surface Mining, Of- 


fice of the Solicitor, Washington, D. C..": 


for the Office of Surface Mining Recla- 


- 3 mation and Enforcement. 


OPINION BY THE 
_INTERI OR BOARD OF 
SURFACE. MINING. AND | 
_ RECLAMATI ON APPEALS © 


This appeal was brought by oe 


cord Coal Corp. ( Concord) from. 
the Sept. 26, 1980, decision of the 
Hearings Dien upholding four 


notices of violation ‘issued by the 


Office of Surface Mining Reclama- 
tion and Enforcement. (OSM) pur- 
suant to the Surface Mining Con- — 


trol and Reclamation Act of 1977 
(Act.).* Concord challenged these 
notices on the ground that the vio- 

lations alleged relate to. activities 
_ which are an incidental part of gov- 
- ernment- financed. construction and 
‘consequently | are excepted from 
OSM’s regulatory authority by sec. 
528(3) of the Act, 30 US.C. § 1278 
(8) (Supp. IT 1978). The Admin- 
istrative Law J udge rejected this 
challenge. For the reasons set forth 


below. we = decision on | 


: eee 


| Factual ad Procedural 
Background aie 


“Following ‘its inspections . of 


Concord’s . surface | ‘coal mining 


~LAct of Aug. 3, 1977, 91. Stat. 445-532, 30 


U.S.C. aS aaa (Supp. I 1978). 


eT 


‘operation in Logan oe West 


Virginia, on J ‘uly 22 and 23, 1980, 


OSM. served Concord. with four oe 


notices of. violation of. the Depart- 


-ment’s initial program. regulations. : 


Concord. applied for: review of the 
notices and on. Sept. 25, 1980, ‘the 


| matter was heard before the Hear- 
ings— Division as submitted - on.a 
7 stipulated statement of issues and 
— facts (SSIF), joint: exhibits, and 
- argument, > A summary of the evi- 


dence . cee to our acre 
follows. . 3 
“On Tan 26, ‘4977, the Ten. 
County- Airport Authority. (Air- — 
port Authority) executed acontract . 
with Concord ‘for the latter to con- 


struct a runway, access road, taxi- _ 
way, parking apron, and approach _ 
zones on .a 302-acre tract of: land 

owned by the Airport. Authority — 


(Exh. T).. The agreement: provides _ a 


that Concord will complete con- 
_ struction by: Dee. 31,1981; will re- 
celve $1, 050,000. in. eaulic Sunde: as. 


partial compensation for the work; 
and will derive the remainder of its © 


| compensation from the sale of coal 
| pursuant toa lease’ agreement | 
(Exh. G) among Concord, the Air- 
port Authority, and Dingess-Rum a 
Coal Co. (Dingess-Rum), also exe-- 


cuted on J A 26 and i aneorpe: | | 


a With. the ‘ezecpiian: of. violation 7 of No- 


tice of Violation No. 80-I-107-54, charging __ 
. Concord with placing spoil in violation of 30. iss 
o> 6 CRR 715.14(h) (3), Concord did not seek re- 


view. of the violations alleged in the four no- 


~ thees. on grounds other’ than its. challenge. of 


OSM’s regulatory authority over its activities. 
Concord has réquested temporary relief from 
the remedial action ordered by. OSM to -COr- 


rect this alleged violation. The. request’ is _ 
‘under consideration in the Hearings Division. ne 
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rated into the contract by refer- 


ence.? | 
Under | his oe Concord is 
| granted. the right to mine and ‘sell 


coal, owned by Dingess-Rum and_ 


: underlying the airport property and 


adjacent land, in return for royalty 


payments to Dingess-Rum.* The 


~ lease is subject to cancellation in the | | 

- event of cancellation or termination | 

. of the construction contract with 
the Airport Authority. It has been 


estimated that 55 million cubic 
yards of overburden and 5 million 
tons of coal will be removed in oper- 
- ation pursuant to the lease (SSIF 
at 5). Total potential revenues from 


the sale of this coal at $26 per ton 


_ (the approximate current price) 
-. would be $10,000,000 (SSIF at 6). 


Arguing: that its surface coal 


‘mining operation is merely an inci- 
dental part of government-financed 


& construction, Conara s has sone oa : 


she business. Actaniwenients “described. in 


the contract and lease agreements arose from 
earHer efforts by the Airport Authority to 


.. Secure construction of the facilities without . 
regard to the coal resources underlying its 


-302-acre surface estate (Exh. A). The original 
project plans called- for construction of the 
Tunway and related features at an elevation 


between 1,695 and 1,745 feet above sea level, 


which would have entailed excavation of ap- 


proximately 3 million cubie yards. of unelassi- | 
fled material (id. ). The Airport Authority re-. 
jected all bids for the construction work as 


too costly and ultimately negotiated | the: ar- 
| Tangements with Dingess-Rum and Concord 


under which the airport will be located at the — 
lower elevation as the result of the. excava-. 


= 3 thority to the extent that the reve- 
- nues obtained by Concord under the 


tion’. of . coal owned by Dingess-Rum_ (id. ; 
SSIF). — 


* #Tt 4s not. clear from the record what. por- 


tion of the estimated 5 million tons of coal 
- gubject to the lease underlies land adjacent to 
the Airport Authority’s surface estate. By @ 
conditional lease executed on eb. . 4, 1976, 
_ Concord was. granted the right to mine such 


- Goal - prior to commencing its mining of coal | 


petal the Airport Authority’ s property 
((ixh. H). 
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have the notices of wiplation idatea 


on the basis of sec. 528 of the Act. 
__ That section provides i in part: “The _ 


provisions of this Act shall not 


| apply to any of the following 


activities: * * *- (3) the extraction 


of coal as an incidental part of 
Federal, State or local government- 


financed highway or other con-_ 


struction under regulations estab- 


lished by the regulatory authority.” 
30 U.S.C. §1278(3) (Supp. I 
1978). The Administrative Law 


J udge rejected Concord’s argument : . 


J find that the mineral rights were not 
donated nor are they. owned by the Air- 


— port Authority. Based upon that * * * I 


find that the contract to mine coal is not 
with the. Airport. Authority. I find that 
the grant of Federal funds is not to 
Concord Coal Corporation. I therefore 
find that the coal project is not a Feder- 
ally” funded project within the. _exemp- 


‘tion granted by the Act, and that. OSM 


has jurisdiction | to. enforce the interim 
regulations. | Je 

(Decision of Sept. 26, 1980, at 2). 
Concord timely appealed the de- 
cision against it; both es filed 
briefs with the Board. | | 


. << Dasniasion ‘and Conelusions 


- The decision below turned on the 
Administrative Law Judge’s find- 
ing that the coal lease agreement 
betwen Dingess-Rum.and.Concord 
does not implicate the Airport Au- 


lease may be treated as ‘government 
funds. We agree with the result 


reached i in the decision, but base our 


agreement on a different rationale 


drawn from the y royeion of | 30 
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OFR 700.11 and Part 207, which 
implement sec. 528 of the Act.> 
[1] Under. 30° CFR 700. di (d) 
“t] he extraction of coal as an inci- 
dental part of Federal, State or 
local government-financed highway 
or other construction in accordance 
with 30 CFR Part 707” is excepted 
from. the Department’s regulation 


_ of surface coal mining. In Part 707 : 
the phrase ‘ ‘extraction of coal as an 


incidental part” is defined to mean 
“the extraction: of coal. which is 
necessary to enable the construction 
— tobe pashan = 30 CE R 707, 5. , 


_ 5 These rosulitionia were  Sromalated in ac- = 
cordance with the provision in sec. 528(3) of 


the Act that government-financed construction 
be excepted from. the coverage of the Act 


“under regulations established by the. regula- | 


tory authority. * 30 U.S.C. § 1278(3) (Supp. 


sb 1978). During the Federal initial program 


the term “regulatory. authority” includes. the 
Office of Surface Mining Reclamation and 
Enforcement. 30 U.S.C. § 1291(22) (Supp. It 


1978) ; 30 CFR 700.5; 44 PR 14949, Com-:- 
ment 1 (Mar. 13, 1979). Before the Hearings 
Division both parties misdirected their atten- 


tion to an earlier version of 30 CFR 700.11(a) 
published at 423. FR 62677 (Dec. 13, 1977}. 
This version included the term’ “noncommer- 
cial”. as a qualification ~ of “government-fi- 
-nanced construction” which could be excepted 


from the coverage of the Act. On appeal Con- | 


cord has continued to focus. on. the earlier 


% version of the regulation, arguing that the 
_ Secretary exceeded his regulatory authority . 


' by so qualifying sec. 528(3) of the Act (Brief 
for Appellant at 2-3). In its brief, OSM recog- 


nized that the present version of 30 CFR 


 700.11(d): became effective on Apr. 12, 1979, 
along with 30 CFR Part 707 (Brief for Ap- 
pellee at 4)... Whether Concord: might have 


raised a similar argument against the current | 


provisions: implementing sec. 528(3), had it 


addressed those, is not of consequence. We > 
view those provisions as being consistent with .. 
the manifested intent of Congress in promul- 
gating sec. §28(3). See 44 FR .14948-50 (Mar. . 


13, 1979) (and congressional materials. cited 
therein). 
STt is further provided: in the deniitor: 
“[OJnly that coal extracted from within the 


- right-of-way, in the case of a road, railroad, 
_ utility line or other such construction, or. 
within. the boundaries of the area directly — 


the right-of-way or: boundary 
‘directly. affected by the construction shall be 
subject. to” the requirements of .the Act and 
this Chapter.” 30 CFR 707.5. . 
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Noi ares this abeaiinh is. 


“meant to be a function of ener 


ing—not cost—constraints.” In this 
respect the record. is (mambiguous a 
the extraction of coal underlying — 


the site of contemplated airport a. 
construction is not necessary, as a 
matter of engineering, to facilitate 


that construction.® Accordingly, 
Concord’s coal mining operation 
does not qualify for exception under 


see. 528(3) of the Act and 30 CFR a 


700. 11(d). , 7 
‘As a result of our holding it is — 


‘not necessary. for us to -address 
whether | 
_work is “government-financed con- 
~ struction,” as the company has 
asserted. We.do agree, however, - 
with the : 
_ dudge’s finding (quoted in the text, 


Concord’s construction 


‘Administrative Law 


supra at 458) that the Airport Au-- 


_ thority does not own the coal being. 


mined by Concord.® From this find- 
ing we conclude that the revenue : 


7 Concord may generate trOn its sale | 


affected. a tiles (ue of goverumenbananced 


construction, may be considered incidental. to 
that: construction. Extraction of coal outside 
of the. area 


- ™Phe proposed definition of the phase “ex. 


traction of coal as. an incidental part” was — 
“extraction of coal the ‘market value of which 
‘is less than 50. percent of the cost of the. gov- 


ernment- financed ‘construction.” 43° FR 41808 


(Sept. 18, 1978). It was. changed in recogni- 


tion of perceived: congressional intent that the 
exemption provision in sec. 528 ( 3) of the Act 


be: ‘applied on the basis. of engineering judg- - 
‘ments. 44 FR 14949, Comment 4. OMe 13, 


1979). 


° Whatever rights’ ‘the. “Airport Kathority 
may have as a third party to the coal lease 
do not extend to an ownership. ‘Ditereet in 


| coal (Bxh. G). 


. 8 Exh. A and SSIF. (summarized, in ‘perti- oe 
- mnt: part, in n.3, supra). 
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of. coal.pursuant-to the. mining lease 


cannot be characterized.as govern- — 


ment _ funds, : and, because. this 
revenue will. ultimately constitute 
the predominate source of compen- 
sation for the airport construction, 
it follows that the construction is 
not “overnment-financed” within 
pos meaning of 30 CFR 707.5." 
The. decision of the capi a 
Division i is aiiirmed. : 


Ae Wun A tee we 
Oat Administrative J udge - 


_Newron Frisnpens 


oo “Administrative Judge : 


Broa J. MirKIN | 


| Administrative J age ba | 


JOSEPH C. MANGA ET AL. 7 
5 ANCAB 224 
‘Decided 3d April 20, 1981 


| Appeal ton the Decision of the Alaska 
State Office, Bureau of Land Manage- 
ment 10lee 38 and F-21779-16, 


~ Appellant J oseph Manga has stand- 


ing to appeal. Appellants Dan Patrick 


| a The term doc véenaientdcdntek eoucenie: 
tion” is defined as “construction funded 50 
percent or more by funds appropriated from 


a government financing agency’s budget or. 


obtained. from general ‘revenue bonds, but 
¢ * & not Bh government financing agency 
guarantees, ‘insurance, loans, funds ‘obtained 


" through industrial revenue. bonds or their 


equivalent, or in-kind payments,” 30 CFR 
707.5. Financing for the airport construction 
. rs Concord was stipulated by the parties to 


: $130, 000, 000 estimated revenue from the - 


ae of coal and $1,050, 000 Tevenue from pub- 


He grants. Thus, less than 50 percent of the - 


financing of ‘the project is to be. by ou yine 
funds. | 


- DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


ue? based. Therefore, 
standing test in 43 CFR 4.902 must take 


easement is 
Native lands to lands not selected, such — 
an easement necessarily affects lands — 
other than those. to be conveyed, There- 


[88 TD. 


and Harvey Strassburg. do not have 
standing to appeal. : 


1. Alaska Native Claims Settlement 
Act: Alaska Native Claims Appeal 
Board: Appeals: Standing 


The appropriate test of standing to ap- 


‘peal a decision under ANCSA is not 


whether a person is an “aggrieved party,” 
but whether a person “claims a property 
interest in land affected by a determina- 


tion from which an appeal to the Alaska 


Native Claims Appeal Board is Bowes 
as required by 43 CFR 4 902. 


2. ‘Alaska Native. Claims. Settlement 
Act: Alaska Native Claims | Appeal 
Board: Appeals: Standing. . | 

Decisions made pursuant to ANOSA i 
fect. property interests differently, with 
the effect depending, in pant, upon the sec- 


tion of the Act on which each decision is 
application of the 


into account. the section of the Act relied 


upon in the decision under appeal. 


ee 4 3, “Alaskn’ ‘Wative Claims Settlement 


Act: ‘Easements: Public Easements— 
Alaska, Native Claims Settlement Act: 
Alaska: Native Claims + Appeal cheat 
Appeals: Standing © | 


Since the purpose of a § 17 (by (1) ce yee’ 
to provide access across_ 


fore, in asserting standing to appeal a 
§ 17 (b) (1) easement decision, ‘a member 
of the public who claims a private in- 
terest in land other than the land to be 
conveyed may rely on this private hold- 
ing as his or her _ “property interest” 


: affected within the meaning of 48 OFR 


4.902. 


4, ‘Alaska Native Claims ‘Settlement 7 


Conveyances: Valid Existing a 
Generally—Alanks ‘Native 


Act: 
Rights; : 


0) | JOSEPH C. MANGA 
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Claims Settlement ‘Act: - Easements: 
Public Easements ae a 
‘The. private right of access protected by. 


$17 (b) (2) of ANCSA_ for holders of 
valid existing ‘rights is. separate from 


- public aceess: routes specifically identified | 
Possible protec- 


pursuant to §17(b) (1).: 
tion under § 17 (b) (2) does not preclude 
an - individual . from asserting that. a 
public easement decision affects. his or 
her property interest so as to meet. the 
eet test of 43. CFR 4, 902. 


-s Alaska Native ‘Claims: ‘Settlement 


_ Act: Easements: Public Easements—_ 
Alaska, Native Claims Settlement Act: 
Alaska Native Claims oe Board: : 


Appeals: Standing — 


An ‘individual 
appeal a §17 (b) (1). public easement de- 
cision must assert public use of the de- 
sired easement in order to distinguish it. 
from a § 17 (b). (2) private access eeube 


APPEARANCES: Keith AL -Christen- | 


son, Esq., Johnson, Christenson & As- 
sociates, for appellants; M. Francis 
Neville, Esq., Office of. the ‘Regional 


Solicitor, for the Bureau of. Land Man- 
-agement; James Q. ‘Mery, Esq. and — 


Elizabeth’ S. Ingraham, 
| Doyon, Limited. 


| OPINION. BY ALASKA 
NATIVE CLAIMS APPEAL 
? BOARD 


aa 4 for 


ae Summary of. Appeal 


“This opinion decides the question | 
_ of whether any member of the gen- 


| eral public has standing to appeal a 
a public easement decision. The stand- 
a. ing regulation i in 48 CFR 4.902 re- 


_ quires an appellant to “claim a 
| property interest in 1 land affected by 


claiming ‘standing “Eh | 


a determination.” Appellant Manga 
asserts his -mining~ claims are 
affected by a Bureau of Land Man- 


agement decision which did. not re- 


serve a portion of an existing trail | 
as a §17(b) (1) public easement: 


Appellant claims use. of ee trail . 


by the public. ~ | 
The first — argument opposing 
standing is that-an appellant must 


have a property interest in the land 


to be conveyed, and a member of the © 
public cannot claim: a property 
interest’ in either the easement or 
the land underlying the easement. 
Second, even if a private interest is 


sufficient, the interest cannot be af- 


fected by a public easement decision 


because the holder of such interest 


has private access rights under 


—§ 17 (b) (2). 


The Board holds that because a 
§17(b)(1) easement. necessarily 
affects lands other than those to be 
conveyed,.a member of the public 
seeking to appeal a public easement 
decision may claim a-private prop- 
erty interest located ‘outside a:-con- 
veyance .for standing purposes; 
and further, possible protection, of 


private access right under $17 (b) 


(2) does not. preclude an appeal 


7 from, a, » public. easement decision. _ 


J urisdiction 


The Alaska: Native Claims. oe 
peal Board, pursuant to delegation 
of authority — ‘to administer ‘the 
Alaska: Native Claims Settlement 


“Act, 85. Stat. 688, as amended, 43 


U.S.C. §§ 1601-1628 (1976 and 


‘Supp. I 1977), and the implement- 
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ing regulations in 43 OFR Part 


2650 and 43 CFR Part 4, Subpart 


J, hereby makes the following find- _ 
ings, conclusions and decision dis- 


missing a portion of the appeal of 
Joseph C. Manga, e¢ al., from the 


~~ above- -designated accaon of the 
_ Alaska State Office, Bureau of 


Land Management. 


Procedural Backgrou nd. ; 


On Jan. 15, 1980, Appellants 
_ Joseph C. Manga, Dan Patrick and 

- Harvey Strassburg appealed the 
Decision of the Bureau of Land | 


Management F-19155-16 and F- 
— 21779-16, dated Dec. 10, 1979, as 
| modified on Dec. 26, 1979. On Jan. 


a 93, 1980, appellants filed a Supple- 


| mental Notice of Appeal specifying 
grounds in this appeal. 

On Feb. 11, 1980, appellants. filed 
exhibits supplementing the record 
on appeal. The exhibits are holo- 
graphic statements by Appellants 


Manga, Patrick and erasure on 


the issues in this appeal. — 7 
The Board, on Feb. 20, 1980, ac- 

~ cepted the documents filed by ap- 

: pellants aS constituting a statement 


of standing and reasons and ordered 
 “[a]ll parties wishing to file briefs — 


in response to the documents filed 


by appellants may do so within 
thirty (30) days from neeDe o 


this Order.” 

The Bureau. of. Land Manage- 
- ment (BLM), on Feb. 22, 1980, filed 
its Motion to Dismiss or to Require 


a More Definite Statement of Rea- 
sons and. Standing. 
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~The Bond. on. Mai. 12, 1980, | | 


issued an Order ° Show Cause, 


stating inter aia: 


aving reviewed. this motion -[BLM’s 
and. supporting | 
memorandum, the Board hereby Orders _ 


appellants to show cause, within fifteen 


(15) days from the date of this Order, 
why this appeal should. not be dismissed . 


for the reasons stated in BLM’s motion 
_ dated Feb: 21,1980, 


In response toa joint Be agignica | 
filed on Mar. 28, 1980, by BLM, 
Doyon, Limited, and the appellants, © 
the Board on Ape. 11, 1980, dis- — 
missed all issues except the issue — 


involving easements EIN la Land = 
EIN 1b L and granted a 30-day 


time extension for appellants to 
respond to BLM’s Motion to Dis- — 
miss and the Board’s Order to Show _ 
Cause. The Board also ordered that: 


Doyon, Limited and the Bureau of Land 
‘Management are granted an extension of: 


time in which to respond to. all documents. -. 
filed by the appellants of. thirty (30) days 
from the date on which the Board rules 
on. the standing issues set forth.in the 
March 12, 1980, Order to Show Cause. < 
[Italics added.] ; 


~The question irntasitintaly before: 
the Board is whether the appellants : 
have: standing to appeal the issue 


concerning the extent of EIN” la 


L- and: EIN» 1b qi: | | 
‘The BLM, in its memorandum 
filed Feb. 22, 1980, in support of its : 


| motion to dismiss, states : 


It is the position of the BLM that the | 


‘appellants lack standing. to appeal. any 
of the issues raised. and. that this appeal 


should therefore be dismissed. In order 


to have standing. to. appeal a BLM de- 


cision to this Board, a party must claim ~ 


“a property interest in land affected by 


a determination” of the BLM. 43 CFR. 


460) = - 


JOSEPH C. MANGA 


April 20, 1981 


we g4 902.1 It is the BLM’s position that the 
appellants do. not meet this requirement. 
I, Issues concerning the extent of E1N 
[ste] 1a: and E1N [sie] 10L: 


| The. appellants allege that, although. 
EIN [sie]. laL and E1iN [sie] 1bL are 
proper, the BLM erred in failing to re-. 


serve a more extensive easement follow- 


ing existing eat trails and connecting the — 
a Native allotments which he: uses in the 
area. [Italics added.] 


two in a continuous. loop. The: appellants 
alleged . that. this failure serves. to “Te- 
strict the appellants’ access. The appel- 


ants do not allege. that they have a. 
“property interest in land” in the exist-— 


ing cat trails. Unless the appellants can 


claim such a property interest, the ap- — 


- peal must be dismissed insofar as it re- 
— lates to the issue of easements. 


| - Appellants, on. May 12, 1980, f filed 
a brief entitled “Initial Brief of. 
| Appellants,” which provided infor- 


mation and argument in favor of 
their standing to app the cap- 
tioned decision. 


Appellants identified their inter- 


Te and easement use as follows: 


a ‘Appellant, JOSEPH C. MANGA, is, in 


addition to his other endeavors, a pros- 


-pector and miner who is possessed of 
- eertain. unpatented mining claims for 
which the subject. easements. serve as al- 


_ ternate access. depending | on seasonal 


factors. Mr. Manga i is possessed of fifteen. 


(15) “mining claims situated approxi- 


mately thirty (30) miles southwest of the - 
Galena townsite near the confluence. of. 


Bishop Creek and Little: Bishop Creek. 


Of those claims, three (3) claims and - 


portions of others. are in one of the town- 


ships of the land selected (Township 11 
South Range 9. East KRM). See Exhibit - 
A attached: hereto. There exists an” ex 
clusion mineral survey application, desig. : 


nated. “F-23158, to. those claims within 
section .30 and 31, Township AL. South, 


| Range 9 Bast KRM. Appellant Manga has 
: been engaged in. usage of the trails repre- 


2 sented by the referenced easements for a 


‘period: of / approximately twenty (20) | 
“years. nS 
Appellant DAN PATRICK has used 


the trails for a period of approximately 


twenty (20) years for hunting, fishing, ‘ 
| ane recreation. | 


Appellant HARVEY STRASSBURG 
has been engaged in the usage of both 
easements as a trapline and as access to 


Initial Brief of Appellants, supra, 
at 12.00 


Asserting instore and present 


use of the trial by themselves and 


other members of the public, appel-. 
-lants argue that BLM is misread- ' 
ing 43 CFR 4. 902 and that 
*® * * the party desiring to appeal ea 


only possess land affected by the [BLM] . ‘ 
~ determination. Certainly, ‘an easement 


itself is a property interest and has been 


such for time. immemorial under the com-— | 
mon law. Of greater import, however, is. . 


the fact. that where a determination, 


whether with respect to a regional:selec- 


tion or -otherwise, serves to. divest . a 


party of actual legal or practical. ac. 
used by | 


cess to lands owned or. 


that party, the party has been affected sods 


by the determination being made and — 
| possesses. standing. -The question is not. 
whether | the land. itself constitutes an. 


inholding but rather is whether a prop- 
erty interest is. affected aid the determi- 
nation. oa 


3 Initial Brief of Appellans, supra, 


at 5. ‘ 

Appellants argue fuahée that the 
question of usage of the easements 
is of paramount concern : 


{T]t. cannot be seriously : contended: by 


‘the BLM that a person | currently using | 
an. existing trail which is proposed to. be 
lifted to. easement status. has no voice. 
in the matter or effective legal recourse oa 
where the proposed decision will divest — 
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him of his usage and/or access.» ‘That 
member of the public is directly affected . 
by the decision being made and he is | 


entitled to be heard: and, if need: be, is 
entitled to his day in the courts. ©. 
a ae ” i i eo x 
In essence, Appellants submit that all 
that is needed for: standing is a. knowl- 
edgable [sie]. concerned person who is a 
user of an easement orisa potential user 


of an easement to cross over Native lands 


to get to the public lands. 


Initial Brief of Appellants, supra, | 


at 5-6, 


Finally, appellants contend that | 


BLADs failure to reserve a. public 
easement over those portions of the 


existing trails traversing T. it 8. 
R. 9K, , K. R. M., “ 


| * we ‘has effectively landlocked the e public 


lands from public usage, The Appellants 


herein are not just. prospective users of 
those trails, - they are current’ -and past, 


users of those trails and:are thus ag- | 
| grieved by. the determination ‘being made 
Po and POSSESS. the requisite standing herein. 


Initial Brief. of aan pide, 
at, Te. oe 
Decision 


““Appallants, argue “that. ‘ay. an 


easement is a property interest, and 
if that alleged interest is affected by 


. the BLM determination, then the 


appellants have standing to appeal; 


( 2) “all that is needed for standing 
is a knowledgable [ste] concerned | 


person who is. a user of an. easement 


or is a ‘potential user of an ease- 


ment, ” and as such they “are thus 
7 ager ieved by. ‘the | determination 


being’ made and | possess the requisite 
standing”; (3), BLM’s: failure. to 
delineate the entire cat. trail as an 
~easement has served to deprive the 
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appellants ea the public, of. his-_ 
toric and viable usage of that trail 
for purposes of BOCES to public 


lands. _ 


The remedy sought — the. appel- 
lants in this appeal is the reserva-. 
tion of a public easement pursuant 


to §17(b) (1) of ANCSA, which o. 


. provides, as follows: " 


The Planning Commission shall identi- 


fy publie easements across lands ‘selected. a | 
by Village Corporations and the Regional 


Corporations — and at periodic points 
along the courses of major waterways 
which | are reasonably necessary to guar- 
antee international treaty obligations, a 
full right of ‘public use and access: for 


| recreation, hunting, transportation, util- 


ities, docks, and such other public | uses: 
as the Planning Commission determines 
to be important. isl eel | 


~The rationale. ‘for giz (b) (1) is 


described. by the court in Alaska 


Public Easement Defense Fund v. 
Andrus, 435 F. Supp. 664, 674 (D. | 
Alaska 1977 ee | 


As previously mentioned the Act grants 
to the Alaska -Natives 40 million acres 
of land. in Alaska. The- specific. land 
which comprised the grant to eligible: en- 
tities was. not | delineated. Rather the 
Village. and Regional Corporations. were 
to choose their land from the areas desig- 
nated in. conformity with the Act. In such 
circumstances Congress was justifiably | 
concerned that certain portions of the 
State which were to remain in . the mae 


Lt fe noted. that decisions tan reserve. or 


- not reserve: public easements identified by the 


Planning Commission: are actually made: pur- 
suant to. § 17(b) (3) of ANCSA, which pro-. 

“Prior to- granting any patent under | 
this Act to the Village Corporation and’ Re- 
gional’ Corporations, the. Secretary. shall con- 
sult with the State and the Planning Commis- 
sion and shall reserve such public easements 


as he determines are necessary.” To eliminate 


confusion, ‘however, the Board uniformly refers 


to public easements .as. being. established pur-. 


suant to § 17(b) (1). 


— OFR 2650.4-7(b) (1) 
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domain would become inaccessible, . or 
landlocked by Native lands. It appears, 
_ therefore, that the public easements were 
to be reserved to provide access to the 
| fads not selected. 


Implementing regulations in 43 
discuss the 
purposes for which public transpor- 
tation easements may be reserved : 


Public easements for the transporta- 
tion purposes which are reasonably 


necessary to guarantee the public’s abil-. 


ity. to reach publicly owned lands or 
major water ways may be reserved across 
lands conveyed to Native -corporations. 
Such purposes may also include trans- 
portation to and from. communities, air- 
ports, docks, marine coastline, groups of 
| private holdings sufficient. in number to 
coustitute a public. use, and government 
reservations or installations. 


Members of the public, therefore, 
may reasonably assume . that 
7 ANCSA guarantees continued ac- 
cess to public lands after. adjacent 
lands have passed: into private, 
Native ownership. The mechanism 


for this guarantee.is. the reservation. 


of public easements. ‘Whether. this 
| guarantee ‘can be. pursued through 
an administrative appeal to the 
Board depends on interpretation of 
the mieiaetnd regulations i in 43-CFR 


4.902: 


“Any party who claims a property. inter- a 


est in’ land affected by a determination 
from which an appeal | to the Alaska 


Native Claims Appeal Board is allowed,. 
or: an agency’ of the Federal: Govern-. 


ment, may appeal as provided i in this sub- 
part: However, a. regional corporation 


. shall have the right of appeal i in any. case 


involving land selections. a5 


‘Prior to. Aug. 1975, the: Board 
determined ‘standing: pursuant to 


- 


48 CFR 9651. 2(a) (5), which em- 
ployed the. “party aggrieved” test. 
to determine who had standing to | 
appeal decisions of. village eligi- - 
bility. When the Board’s separate - 
regulations were published in 
August. of .1975,- the Department 
determined that the standing test 
under ANCSA would be more pre- 
cise. The language presently con- 
tained i in 48 CFR 4.902 is the result. 
The language in 43 CFR 4.902 is 
unique as a test of standing. While : 
there is precedent for the. proposi- 


tion that administrative boards 


have,.and should have, wider discre- | 
tion than the courts in determining 
who may appeal (see, Gardner v. 


_ FOO,530 F. 2d 1086, 1090 (D.C. Cir. 


197 6) ), it, is evident that, the. stand- 


ard in 43 CFR 4.902. was. intended. : 


to be more restrictive than the test 


under a “party agerieved” stand- . 


ard. The Board has found that the 
two ‘standards: require © different. 
interpretations and that the. stand- 
ing test in 43 CFR 4.902 is the more. 
restrictive. (Appeal of Sam EF. 
McDowell, 2 ANCAB 350 (1978) 
[VLS 78-9). ce : 

eal Therefore, as ‘to. ‘appellants? | 


claim that they have standing. to 


appeal as parties aggrieved, the 
Board concludes they do not. The | 
Board reiterates its finding i in Ap- | 
peal of Sam E. M cDowell, supra,. 
that the appropriate test of stand- 
ing to. appeal a. decision under : 
ANCSA is not ‘whether a person _ 
is an. “aggrieved | party,” but | 


7 whether a person “claims: a property - 


interest in land affected by. 2 a de: , 
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termination from which an appeal 
to the Alaska Native Claims. Ap- 
peal Board is allowed.” 


The requirement that an ‘appel- 
lant claim a property interest 
affected by the decision appealed - 
clearly limits the rights of members 

of the general public to appeal ease-_ 
ment decisions. In Appeal of Sam — 


HE’. McDowell, supra, the Board 


found that recreational use of a 
river did not constitute a property | 


interest sufficient to confer stand- 
ing. ee in the finding that 
“use” is insufficient to meet ‘the 
| ‘standing test is the conclusion that 


the only members of the public who 7 
can. assert property interest for 
- standing: purposes are those .with 


| some private property. right ac- 


quired under State or Federal laws. 


_ The issue in this appeal is 
whether any member of the public, 
even one who claims a private prop- 
-erty interest, has standing under 
the test in 43 CFR 4.902 to appeal 
a public easement decision. 
It has been argued that since’ a 
member of the public cannot claim 


a property interest in the public 
in the land © 
underlying the easement, such indi- 
-widnal cannot meet ‘the. standing: 


easement. ‘itself, or 


test: 


In Appeal o ft the State of Alaska, | 


3 ANCAB 196, 86. LD. 225 (1979) 
[VLS 78-42], the Board, ‘ruling 
that the State could not claim a 
property interest in lands it had 


never ‘selected under the Statehood | 

Act, found that the possibility that 
the State might select such lands in 
the future was too remote and spec- 
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wlative to spuseitiite a property in- | 
terest within the eae o 43 


CFR 4.902. 


In Appeal of Chickaloon Me 008e. 


Creek Native Association, Ine, 4- 


ANCAB 250, 87 I.D. 219° (1980) 
[VLS 80-1], the Board ruled that 
where an appellant with selection 
rights had. not selected the lands in 
dispute, it could not claim a prop- 


erty interest in them based on al- 
leged impact of a third-party con- 


tract, and therefore lacked stand- 
ing, 
In its one “Partially. Dismissing | 
Appeal, dated Feb. 8, 1980, in. Ap- 

peal of Chickaloon Moose Creek 
Nise Association, Inc., 4 ANCAB 


134, 144 (1980) [VLS 80-1], the | 
“Board declared: _ 


Where a party has. ‘hot selected lands 


within the lands in dispute in an appeal, 


that party cannot be found to claim ae 
property interest in such lands within the 
meaning of ‘standing regulations in 43 - 
CFR 4.902. (See Appeal. of. State of — 
Alaska, 38 ANCAB 196 ( 1979). ) ae 7 


Appeal of the State of Alaska; a 
supra, and Appeal of Chickaloon 
Moose Oreek Natwe Association, | 
ine., supra, are both distinguish: _ 
able from the present appeal. In. 


each of the prior appeals, the ap-_ 


pellant © sought to prevent. BLM — 


‘from conveying title for specific 


lands to a Native corporation. 
Neither. appellant had eee 


| selected the land. 


In the present. appeal, appellants 


do not seek to prevent conveyance 


to the selecting Native corporation. 
They are not competing for title to 
the land proposed for conveyance. _ 
Rather, ae seek to have a pepe os 


4) 2. JOSEP H.C, MANGA 
ee ee Aprit 20, 1981 . 


transportation eae reserved 
_ across lands to be. conveyed. 


_ There are fundamental legal dif- 


ferences between | the effect of a 
decision to. convey title and the 


effect of a decision to reserve a 
: public easement. An easement reser- 
“vation. under §17(b) (1) does not: 
involve a competing title interest. 
A potential appellant: desiring to 
appeal a public easement decision 
cannot claim a property. interest in 


the land underlying | the easement, 
because, pursuant to. ANCSA, title 


‘to the land underlying the ease- 
ment goes to the. selecting Native 


corporation. Likewise, a potential 
appellant. cannot claim a private 
property interest in a §17(b).(1) 


- easement because. these are public. 
. easements. The. concept of private 
ownership of a Pe easement is a, 


contradiction 1 in terms. 


The argument that an » appellant 


must have a property interest in 
the land to be conveyed, regardless 


of the subject matter of the appeal, 
ignores the fact that a decision to . 


convey land and a decision to re- 


serve an easement. across land affect | 


| property differently. 


[2] The Board holds that Ye: 


cisions made pursuant to. ANCSA 


; affect property interests differently, or 
“across” lands. selected by Native 

| corporations to “lands not selected” 
and not for purpose of access onto ~ 
-Native lands for such activity as 


with the effect. depending, i in part, 


; upon the section of the Act on 


which each decision 1 is based. There- 


fore, application of the standing — 
_ test in 43 CFR 4.902 must take into 
account the section of the Act relied _ 


avo in the decision under appeal. 
In examining the purpose of 


public easements established pur- 


us 


suant to g 7 (b) (1) of ANOSA, the s 
court in Alaska Public Basement a 
Defense Fund, SUPT, at 674, inter- 
prets. the intent of §17(b) (1) as 
follows: “= 


The quest for a: Pecblation. of this issue ye : 
~ leads to the consideration of. the. purpose © 


of the public easement section of the Act. 


£8] As previously mentioned the Act 


grants to the Alaska Natives 40 million 
acres of land in ‘Alaska. The specific land 
which | comprised the grant to eligible 


entities was not delineated.. Rather the : 
Village and Regional Corporations were 
- to choose their land from the areas desig- 


nated in conformity with the Act. In such 
circumstances Congress was justifiably 


- concerned. that: certain ‘portions of the 


State which were to remain in the public — 


domain would become inaccessible, or 
- landlocked by Native lands. It appears, 
7 therefore, that the public easements were 
to be reserved to provide access to the. 
lands not selected, and they were not in- 
.. tended to provide the ‘public with a right - 


to use the Native lands for recreational 
activities. This construction of the Act is 


supported by. its language and legisla- 


tive history. 
Subsection 17(d) (1), in: defining the 


scope of: public easements, states that 
they are to be 
. would indicate an easement for travel. 
[Footnote omitted.] [Italies added.) 


‘across lands’ which. 


The Board notes from the. court’s 


= interpretation of the language in 
§ 17(b) (1) that the purpose of a 


public easement is to allow travel... 


hunting, fishing, tr apping ¢ or recre- * 
ation. © . 
[3]. Since. ney ‘purpose of a 
$17 (b) (1) public. easement is to 
provide access. across Native lands ~ 
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. to Tends not selected, the Board con- 


| ~ cludes. that a § 17(b) (1). easement 


necessarily affects lands other than 
those to be conveyed. Therefore, a 
member of the public who claims a 
private interest. in land other than 
the land to be conveyed, in asserting 
-standing to appeal a §17(b ) (1) 
easement decision, may rely on this 
private holding as his or her “prop- 
erty interest” affected ‘within the 
meaning of 43 CFR 4.902. 

It also has been argued that even 
the holder of a private property 
interest: lacks standing | to appeal 
because such individual is provided 
a, right of access under § 17 (b ) (2) 
of ANCSA, and therefore the place- 


ment of a public easement can have - 


no effect On. his. or. er. property 
interest. . 
Sec. WW (b) @) ‘provides i in: ae 


[Ayny valid existing right recognized by 
this Act shall: continue to have whatever 
right of access as is now provided. for 
under existing. law and this. subsection 
shall uot operate in any way to. diminish 
or limit such right of access. 


This provision is implemented by | 


i Seen in. 43 CFR -2650.4- 
1d) (8) : 


All: conveyance documents. shall. con- 
tain a general provision which states.that ° 


pursuant to section 17(b), (2) of the Act, 
any valid existing right recognized by 
the Act shall continue to: ‘have whatever 
right - ‘of: access as. is now: ey for 
| under existing: law.. : 


The Board has adios reilid that | 


an individual who’ does not have.a 
- specific. claim of. property. interest. 
is without standing to bring an ap- 
peal. The thrust of the previous ar- 


gument is that a person who oes 
claim a property interest also lacks 


standing to appeal a public ease- 
ment. decision because such person 
will continue to have a private right 


’ of access, and the property interest 


is therefore not. affected by the. de- 
cision. 


general public, regardless of any 
claim of property interest, would 
have standing to appeal a decision 
rendered pursuant. to. that -subsec- 


tion of ANCSA specifically drafted | | 


for the benefit of the. general 
public—s 17 (b). i 


_ The Board. concludes fiat: aeons é 


the Act nor the regulations 1 mandate 
this: result. | 


The court, in Alasheas Pub lie Ease- | 


ment Defense Fund, supra, distin- 


‘guishes subsec.:17 (b) ny. from sub- 


sec. 17 (b) (2) as follows: 


‘Subsection 17(b) (2); however, which 
protects. access to valid existing uses ap- 
pears .to stand independently from “the 
portions of the section which apply to the 
reservation of public easements. Its pur- 
pose is to insure that those who. have 
valid: existing’ uses” do not lose’ access 


rights because of the public easement sec- 


tion. It. maintains prior access. in spite 
of the public. easement section. rather 


than’ Serving as a limit on. ‘the scope . of . | 


public easements. 


435 F. Supp. 664, 678. 


The court’s’ findings oo the Paes 


subsections appear to. stand. inde- 


pendently and have separate pur- 
poses aa that: § 17(b)-( 2) does not — 
_ serve “as a limit-on the scope of pub- 


lic easements,” rebut the argument 


that protection under one subsection - 


The eon anenes of “ins Rouitiod 
would be that no member of the. — 


particular 
would be proterted ‘pursuant, to 
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ds ‘paramount to ‘protection under 


_ the other. 


It is. clear that’ 817 (b) ( 1) is ths 


- statutory. basis to assert a need of 


the. general public for specifically 
located easements, and that such 


assertions are to be articulated to 
the 


| Secretary of the Interior. 
Subsec. 17 (b) (2), on the other 


hand, is the statutory basis to assert: 
status quo protection for “whatever 
right of access as is now provided. 


_ for under existing law,” and such 
assertion is to be made by the indi- 


vidual claimant, thr ough the courts 


if necessary. | 

Since the Department is not re- 
serving » $17 (b) (2). easements in 
conveyance documents, a- claimant 


could not assert a right to a ‘partic-- 
ular private access route through. 
the Department, nor could the De- 


partment assure a claimant. that a 
private access © 


s 17(b) (2). 


-In.this appeal, for! example, the 


Secretary of the Interior could 
not guarantee _ Mr. ‘Manga . that 
- 817 (b) (2). gives. him a private 
| right of access over the exact route 


he is attempting to have reserved © 
pursuant to § 17(b) ‘obs Having no 
procedure to guarantee a property 


holder that the protection extended 
by | § 17(b) (2). will attach to a 
particular route, the Secretary, 


_ through. this. Board, is. unable: to 


deny the property: ilaer standing 
to appeal a public easement.decision 


on. the grounds that he or. she will 


| have the right to use the same 
| access ‘Toute under $17(b) (2). 


‘route is 


-[4; 5] ‘The Board’ finds that the 
private right of access provided to 


holders of valid existing rights pur- | 


suant to § 17 (b) (2) of ANCSA. is 
separate from the right. provided in 
$17(b) (1) of specifically-identified © 
public:access routes. Possible pro-. 
tection under §17(b) (2) does not 
preclude the holder, of a property 
interest. from asserting. that. an 
easement. . decision . affects. his in- 
terest so as to satisfy. the standing 
test of 43 CFR 4.902. However, an 


‘individual claiming standing 1 to ap- | 
| peal an. easement decision. must, as- 


sert. public use of the desired ease- 
ment in order to distinguish it from 
a $17 (b) (2). private access right. | 
“In the present, appeal, a oseph 
Manga claims private property in- . 


terests on public lands to which he 
-seeks access through the conveyance 
area. He asserts public use by him- - 


self and others of an existing trail 


through the. conveyance :area~to — 
‘gain access to his mining claims and. 


to the public lands on which they 


are located. He seeks 4 a public. access. 


easement for that de along an. 
existing route. | 
The Board: eee that J oseph 
Manga’s claims of affected property 
interests fall within the-meaning of 
43°-CFR: 4.902, ° and that he has 7 


standing to appeal. 


‘Two. other individuals a “ddand 


‘ing as co-appellants with Mr. Man- 


ga. Dan Patrick does not claim any — 


property interest in, or in the vicin-  _ 
ity of, the conveyance appealed..He - 

asserts | only that he has -used: the 
trails for which he seeks an ease- 
ment for a period of 20 years for 


ATO 


‘hunting, fishing, and eeuiearion: 
Harvey. Strassburg similarly does 


not claim a property interest, but 


alleges that he has used “both ease- 
ments” (presumably EIN 1a L and 


EIN. db L) asa trapline and as 


access to. Native allotments which 


he -uses.- He. does: not allege a prop-- 
erty interest: in these allotments. — 
- Because neither: individual - claims’ 


| “a. property” interest in- any way 
affected by. the conveyance, - 


4,902 must: find . that. neither. Mr. 
| Patrick - nor Mr. 


_ were used. in connection with activ- 


ities. on the lands‘now to be -con- 
veyed to a Native corporation, such _ 


Jo UDITH: cM, Bey - 
Administrative J udge 


7 ° Area F. Dunniné | 


| Administrative Judge taitey ee ern oe eae. 4c 
es _- Ing. point in determining admini- 
ADMINISTRATIVE JUDGE BALD- | 
SPECIFI- oo 
- tions that provide. for an admini- 


 strative hearing, appeal.or inter- — 
vention.” ' Bazelon concludes that 
where the statutes or regulations | 


WIN. 
CALLY — 


~L ‘concur “hae PP pallante Dea 


CON CURRING — 


Patrick and. Harvey Strassburg do- 
not have standing to appeal the 
_. BEM decision because they do not — 
meet the property interest. t require- : 


ments of 48-CEFR 4.902. . 


eam in agreement with: ee con-- 
clusion reached by the majority — 
that, Appellant: Manga has standing 
to bring this appeal before ANCAB. | 

However, my contention is:that, in: 
view. of the’ limiting terms. of the 


DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


pee specified: in 43 CFR 4,902,. 


the 
Board under regulations in 43 CFR 
Strassburg has 


standing to appeal. It should also. 
_be noted that insofar as the trails — 


and of the Board’s. previous._ — 


cisions, the majority’ S findings as 
stated are insufficient to give stand- | 
ing. without. consideration of ap~ 


pellant’s claim of. interest affected 
by BLM’s decision. : 

I agree with the majority that 
under previous decisions, in order | 
to sustain a claim of standing under 


the provisions of 48 CFR 4. 902, an . ® 
individual must claim a property | 
interest in land affected by a deter- 


mination from which an appeal to 


the Alaska Native Claims: Appeal 


Board is allowed. (See, Appeal of 

Sam E. MeDovwelt, 2 ANCAP B50 

(1978). [VLS_ 78-2]. De 
Judge Bazelon, in Kontag, Ine. 


| ; Village of Uyak Vv. Andrus, 580 ~ — 
-usés do: not justify reservation of | a i F.2d 601 (D.C. Cir. 1978), in his 


ee easement under AN OSA.” -_ 


concurring remarks, discusses stand- 
ing and therein asks the question 


é “[w]hat should bethestandardsfor 
: — standing to appear 
Sone before » 


_ agency [Federal] ?” 
Bazelon eee that “[t]he start-. 


strative standing should be_ the 
language of the statutes and regula- 


provide specific criteria. for deter- 
mining standing, those statutes or 


regulations should be controlling. sie 
As an example he cited 48 CFR.) 
4,902 (1976) as providing relatively . 


precise standards. Bazelon. turther | 
concludes that . ; 


[t]his regulation quite dearly establishes 


: three: classes of perenne who have stand- 


188 2D. | 


a E existing 


en ee ‘JOSEPH C. MANGA. % 
- | 63 April 20, 1981 


ing: » those asserting a property. interest 
nm land, federal agencies, and. regional 


corporations in land selection. cases: It 


_. thus. provides. fairly objective. criteria 


- that. can be applied without. recourse to 
-_ @ more refined analysis. . 
omitted. 1 [Italics added. I. 


580 F.2d 601, 614. 


J concur that the Board’s pred 


ous decisions on standing under 
§ 4.902 are based upon an appel- 


— Jant’s claim of a competing property | 
‘interest in selected lands which is. 
different. from that involved in a_ 


claim of interest. in lands affected 


_ by reservation of a public ease- 
' ment.. However, I disagree that ~ 
because of such a difference the | 
~ only appellants of a public. ease-- 
“ment decision. by BLM would be | 
‘the selecting Native corporation | 
because they will obtain title to the — 
_ lands underlying the’ public ease- 

- ment, The determination by BLM 
_ to reserve an easement across 

- Native-selected: lands would. also. 
affect any other party having an 
interest to. those same 
lands. Thus, .I contend that pursu- : 

ant to the Board’s previous deci- 
-. sions the holder of a valid existing 
- right under §14(g) of ANCSA 


may also have standing to appeal 


BLM’s decision to reserve a public 
easement across’ the lands covered 


oy said § 14(¢ (g) interest. | , 
It appears that. the majority’ S 


: finding. that: “[3] * * * [AJmem- 
ber of the public who claims a pri. 
vate interest in land other: than the 


land to. be conveyed, in asserting 
"standing to appeal a .§ 17(b) (1) 


: easement decision, mey aa on this... 


"946-972 0 - 61 = 4 : QL 3! 


_ [Footnote ; 


an 


private holding as e or nen prop- tras 


erty interest’ affected within the _ 
meaning of 43 CFR 4.902” would - 
not require an appellant to estab-_ 


lish or assert how his claimed prop- | 


erty interest is or can be affected by 
“BLM’s public easement decision 


other than to assert public use of - 


the desired easement. a5 would con- “ 


tend that in the absence of -estab- 
lishing some basis for finding that 
an ‘eppellant has a claim of prop- _ 


erty interest which can be affected - 


by BLM’s public easement decision, 


that standing cannot be § given mtn a 


in the terms of § 4.902. : 
Appellant Manga asserts a _prop- - 


erty interest in certain unpatented . — 
mining claims located within the 
boundary of lands selected by the 
Native corporation.. These certain 
mining 


claims are. contiguous” 
with Manga’s other mining claims 


located. outside of the boundary of ee 
lands approved — for conveyance. .— 


Appellant Manga asserts to have — | 
historically used the cat trail to ac-._ 


cess his. mining claims and public | 


lands. The cat trail is a roughly - 


semicircular route. with. Manga’ S 
mining claims located approxi- — 
mately midway along the are. Ap- - ~ 
pellant Manga concurs-with BLM’s 
determination to place easements — 
over a portion of each end of the 


cat trail to provide access to public oo: 


lands. However, Appellant Manga, 
in. Notice of Appeal, asserts that. 


BLM’s. failure to “delineate” the 
entire cat trail as an easement de- 


~ prives him of his historic and viable _ 
is for PaEDORS of access. | 
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Appellant Mango's | mining 
Claims are located. in part. within 


the boundary of lands selected; the » 
-MIajor portion of his claims are lo- 


cated on lands to remain in the pub- 


lic:domain. The conveyance docu- 


~ ments exclude those. portions of 
| Appellant } Manga’ s mining claims 


located. within the boundary of 


lands selected thus leaving their 
status unaffected. at, the time of con- 
veyance; ‘they are a ‘property inter- 
est. on. public domain lands. There- 
7 fore, Tam in agreement with the 
majority in. this. decision that Ap- 


pellant Manga’s. mining claims are 
located. on public lands, Further, it 


can be concluded that the. mining 
a claims’ are entirely outside of the 
boundary of. lands approved. for 
conveyance. - a 

- The. Board has previously ruled 
on: the question. of standing to ap- 


peal when asserted interests are lo- | 


cated: outside of. the boundary of 
lands approved for conveyance. In 
the Appeal of Morpae, Tne, 3 
ANCAB 89° (1978) | [VLS. 78-58), 
the Board coneluded that: | 


. The lands described by Morpae as those 
in which it claims a property interest are. 


not included in the description of lands 
to ‘be: conveyed to the Hyak Corporation 
inthe; BLM: . Decision  AA-8447=A. 
AA-8447-B 
ward. of the. meandering. mean. high. tide 
Hine and therefore are tidelands and sub- 
merged lands. 4 | 

Morpae; Ine., ‘as failed to show that the 
tidelands.and submerged. lands: in which 
it-.asserts . an interest. are. in. any way 
affected by. the decision -here | appealed. 


Morpac has not appealed BLM’s treat-. 


aed of. ‘its upland speay use permits 


. such. lands - are. all. sea- 


[88 LD. 


as 5 valid existing: Aone subject to which 
. aval Ri rene: will teceive convey. 


ance. . 
“=a “Where the lands: in- which an ap- 


pellant claims a property interest are not — 


included in the. decision to convey, and 
appellant fails. to. show any connection 
between such” land and ‘land interests 
which are conveyed pursuant to such a 


decision, the Board finds that appellant 


has failed to meet the requirement for 


standing set forth. in 48. CFR 4.902 and. | 


the appeal must. therefore be dismissed. 
[Italics added. ay 


3 ANCAB 94, ss 
“In the instant. appeal, if Apa: 


lant Manga is claiming his un- 
patented mining claims as property 
interest affected, the record fails to 


~show how the mining claims are 


affected... | 
lal Manga. | emphasizes 
that “Tt he: question is not whether 


the land itself constitutes an inhold- 


ing but rather is whether a property 


interest is affected by the determi-_ 


nation.” Appellant Manga further 


asserts that “a person’ currently 


using an existing trail which is pro- 
posed to be lifted to easement status 
* * % is directly affected by the de- 
cision being made and he is entitled 
to be heard.” The record shows that 
Appellant Manga has been a user 
of that portion of the cat trail not 
identified as a public easement. to 
access his unpatented mining claims. 

There is no disagreement with 


the majority’s discussion and find- 

ings that the interest in ‘a private 
right of access under § 17 (b) ( 2) is 
separate from and does not pre- 
clude the reservation of a public | 

easement under $17 ( b) (1). which | | 
is in accordance - with | finding . in 


460) : eee JOSEPH | CG.) MANGA | 
ra April 20, 1981 


Aisa. Public eee Defense 


| Fund v. Andrus, 485 F. “Supp. 664 


an (D. Alaska, 1977). 


‘It is agreed that detsrinination of 
standing under. § 4.902. cannot. be. 


based upon a claim that appellant’s 
private needs. for. access under 


- §17(b) (2) are viewed as an alter- — 
native or a trade- off for reservation : 
of a public easement under $: 17 (b) 7 


(1) as stated by the majority, 


While the majority’s findings 
make a. determination that appel- : 
lant’s right to. ‘private access does” 
not preclude reservation ofa public : 


easement; it fails to require from 
the appellant : any affirmative asser- 


tion which I believe. the file record 
- must establish as a basis for a claim 


of interest within the selected lands 
and which is affected by | BEM’s 
decision. before standing can. be. al- 
lowed under § 4.902. : 


At the time of briiging this ap- : 
peal the only possible claim of in- » 
terest, which. may be available to the a 


. appellant: “in land affected by. a de- 
: appellant’s assertion of being. eligi- 


7 termination” as required by $4. 902 


isthe asserted claim of access under : 


-§17(b) @). 


The court’s ‘finding: in Alaska : 


Public Easement De fense Fund, 
supra, that a claim of private access 


under: § AG (b) ( 2) is. separate from, 
and does not prevent reservation of, 


8 public easement under. 817 ( b) (1) 
would not preclude. an assertion by 
appellant that, the former may con- 
stitute. an. interest in the selected 
lands. The ‘court was there con- 
fronted with. a contention that a 
public easement must follow an ex- 
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isting t use ‘aiieh: it -ropindiated. andl 
did not. rule on the issue e of. the 3 ae 
terest itself! 9 

While there. is no’ dispute. that | 


-Manga’s S ‘unpatented mining claims 


constitute a property interest, there 


is a ‘question raised by Appellant 


Manga’ that ‘his’ property interest 
may ‘bein the form of §17(b). (2) 


access affected by the ‘public ease- 
ment determination. | The © “record. 


shows ‘that’ Appellant” Manga’ S 
$17 (b) (2) access would most: prob- 7 
ably begin : ‘from the ‘public ‘ease- 
ments along the route of the “cat 


trail” connecting easements EIN da. 


L' and EIN 1b L. For purpose’ of 


determining’ ‘standing, where - the 
record shows that a property holder 


has valid existing . rights ‘access — 


provided for by §17(b)(2) that) 


could be affected by the easement 
decision ‘of ‘BLM, that. “property. 


holder : should: Shave « standing: 40°. ~ 


appeal: the. easement. determination 
of the. BLM.. ene ptt 
-I would. theretore conclude: ‘that 


ble to acquire a private. access under 


8 17(b) (2). does make ‘ a claim of an 
interest In the selected. lands. which Bi 


gives standing under: § 4.902, to, ap- 
peal -BIM’s public easement: deci: 
sion. This is éonsistent with the . 
finding - that whatever interest. ap- 
pellant may acquire across. ‘selected 
lands under § 17(b) (2). is wholly 


separate from any public. easement. | 


-s ALS ‘various’ points ii’ the’ -COUurSse OE: the 
briefs the contention. has: been made that: pub- 
lig easements | can be reserved. only on. the: basis 


of valid . existing use. «. * *® This contention ~ 


finds its. origins in subsec. AT (b). (2), which 
protects access to valid existing uses.” Alaska 


_ Public Hasement Defense Fund, supra, at 678. — 


DE CISIONS OF THE 


“When an. appellant is. granted. 


| standing: to appeal. a public. ease- 
ment. determination on the basis 
that: his property interest is affect- 
 ed;.as required by 43 CFR 4. 902, the 


appellant's private right of access 
‘pursuant to §17(b) (2) may. not be. 
argued before the Board for lack of 


jurisdiction to hear such appeals. 


- Josmerr A. BALwwin | eat = 
» Adminis trative I ud: 96 : 


"DRUMMOND COAL 06. 


8 TBSMA 100° 
“Decided A April a, 1 981 


| Appeal by the Office of Surface Mining 


Reclamation and ‘Enforcement from 


| the Oct. 8, 1980, decision of Adminis- 
trative Law Judge David Torbett in 


 & Docket No. NX 0-139-R, vacating vio- : ville, ‘Tennessee, Mark Squillace, Esq. ; 


. Division. of Surface Mining, Office of 
| the Solicitor, Washington, D.C., for the 


lation 1 of Notice of Violation. No. 
80-—-IT—84—11 issued to. Drummond. Coal 


Co., for an alleged. violation of the top- | 
and Enforcement; Richard E. Dick, 
Esq., Jasper, Alabama, for Drummond 
: Coal Co. . . : : 


soit handling provisions ss 30 CFR 
715. 16. 


Reversed 


| L Surface Mining C Control and Recla- 


‘mation Act of 1977: ‘Topsoil : Redistri- _ 
bution—Surface’ Mining Control and — 
‘Reclamation. Act of 197: Words and | 


Phrases ha 


““Bopsoil:’ ue For - purposes of an ene 


bution requirements of 30 CFR 7 15. 16(b), 


topsoil. means at least the ‘game ‘material 


7 as was required under 30 CER 715. 16(a) 
to be. removed from: areas ‘to be disturbed 
by. surface coal mining operations. 


DEPARTMENT: OF THE INTERIOR 


2. Surface Mining Control aig Recla- | 
mation Act of 1977: Topsoil: Generally = 
Because neither the Act nor the regula- 
tions make only “irreplaceable” topsoil . 
subject to 30 CFR 715.16, all topsoil is 


covered by that: regulation. 


3, Surface Mining Control and Recla- 


mation Act. of 1977:  Topsotl: Redistri- | 
bution — 7 7 


There isa violation. of 30. OFR 715. 16(b) 


when topsoil ‘is redistributed in a way 
that does not protect it. from erosion and 


no: other protective measures are taken. - 


Ok, Surface Mining Control ‘and Recla- | 
7 mation Act of 1977: Notices of Viola- 
—~ tion: | 


Remedial Actions. 


‘The remedial. action required i in a notice 
of. violation may. be modified in the docu- 
ment terminating the notice if the termi- 
| nation — ‘clearly shows in’ writing” the 
remedial action accepted by 05M as an 


alternative: abatement. 


APPEARANCES:  Gourtcy Ww. ‘Shea, 


Esq. Office of the Field Solicitor, Knox- | 


Office of Surface Mining Reclamation | 


OPINION BY THE INTERIOR 
BOARD OF SURFACE MINING 
“AWD 
| REOLAMA TION APPEALS 


“The Office of | Surface Mining | 
Reclamation and — - Enforcement | 
(OSM) has sought review of an | 
Oct. 3, 1980; decision of. Adminis- ; 


trative Law J udge David Torbett. 


That decision vacated violation. lof 


Notice of Violation | No. 80-I— 


[88 LD. at 


amy DRUMMOND COAL CO.” 
a ee eee April 21, 1981 


| S411 issued’ to” Drummond Coal 
Co. (Drummond). ae: reverse that 
decision. ” ae? Meee, ee 
| Background 


Gn 


: Feb. eee 1980, OSM 
spected 


“Drummond’s 


_ County, Alabama, and issued a no- 
tice of violation alleging two viola- 


oie tions of the Surface Mining. Con- 
-. trol and Reclamation Act. of 1977 | 
| (Act)! and its implementing regu- 


~ lations. Drummond contested only 
violation 1 which alleged that it 


had failed to protect, topsoil from 
wind and water erosion after re- - 
spreading in violation. of 30 CFR. 


715.16. The notice required Drum- 
-mond to “seed and/or mulch all re- 
spread topsoil for = from 
wind and water erosion.’ 


Drummond objected to the reme- . 


dial action required in the notice 
| and attempted to obtain a modifica- 


has | 


‘Tespread topsoil ult erosion.” * 


“tAct of ron 3, 1977, 91 Stat. 445, 30 U.S.C. 


| - §§ 1201-1828 (Supp. II 1978). | 
2 On-Mar. 5, 1980, ‘OSM issued Notice of Vio- 


‘Jation .No. 80-II-84-20. ‘to Drummond. - This. 


: notice alleged the same violation. after it was 
-.. @isecovered’on a second inspection, after a rain- | 
_-- gtorm, that the diversion ditches had breached 

_ and that topsoil was eroding from the- area. 

~ Drummond ‘sought review and. temporary re-. 


lief from this notice and a hearing: was held 
on. “Mar. 28, 1980. At the. conclusion. of that 


ye hearing, the Administrative Law Judge issued 


an order from: the bench vacating the notice. 
OSM did not: appeal that. decision. 


ON al | 
- Bridge 738 surface mine in Winston. : 


defined: for | | 
IB: 16(a): in Carbon: Fuel. Co. 1 
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“Drummond sought review of this. . 
notice and a hearing was held on 
July 2, 1980.* On Oct. 3,°1980, a 
deen was issued that vacated | 


the notice because. the remedial ac- 
tion required was inconsistent with . 
_ the alleged. violation. Although. the — 


Administrative Law J udge agteed , 
with OSM that. he. had the author- — 


ity to refashion the remedial action, 
he declined to exercise that power 


in this case. “particularly i in view of 
the fact that there is a real. doubt 
as to whether the notice of violation _ 


was properly issued-to begin with” 


(Decision at 3). This statement re- 


fers to the finding that “[t}he*soil 
mm question was not topsoil. and it 
was not irreplaceable, If a consider- 
able amount of the. material eroded 
between the time. it was: spread and 


the time a protective cover ‘was 


, planted then additional material 
could have been obtained to replace 
_ the - eroded: material” 

at oe Poy 
tion. On Mar. 8, 1980, OSM termi- — 
7 = the notice bacaties the “opera- 
constructed. diversion — 
ditches across retopsoiled area in- 
stead of seeding and/or mulching. _ 
He feels that this will protect ee 


ae Decision 


“OSM. ene this decision’ 6 : 
the Board : tee both: agrhene oe 


; briefs. . 


‘Discussion and. C onobusions 


[A] The decision pélow states that 
the material: being respread in.this — 
case was not topsoil. ‘Topsoil.was . 
purposes of 80 . CFR 


IBSMA 253, 256-57, 86 LD. 488, | 


485 oe as “all the A —. - 


eat this. Sheavings both partied ‘gtipulated ny 3 
“that the transcript of the Mar. 28, 1980; hear- 
ing on Notice of. Violation: No.” ‘0-11-8420: 
_ eontained the facts necessary: to. a Nottee: : 


of Violation No. ‘BO-TE-S4-13. 
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Sek there is more that 6 are a 
A horizon. Where there is less than 
6 inches of A horizon, topsoil is 
either all the A horizon plus uncon- 
solidated material down to a depth 
of 6:incheés or all unconsolidated 
material if. there is less..than 6 
inches of: A horizon and uncon- 
solidated material. ” Sec.. 715.16 (a) 
describes - the soil. material that 
must. be removed before further 
disturbance of an area. Sec. 715.16 
(b), the section. allegedly violated 
here, describes the requirements for 
redistributing the material that was 
previously removed as topsoil. 
Therefore, : for purposes ‘of 30 CFR 


715. 16(b), topsoil © means: at least — 


~ same material as was required 


be» removed Ue 0 oak 


m6, 16(a). Se Gas 
The : évidinios! presented at. ‘the 
hearing” was that A horizon. was 


- scarce at Drummond’s mine and that : 


the, material. being saved. and. ‘re 
‘spread ‘was. predominantly « ‘a Mix- 
ture of B’and © horizon material 
(Tr. 29). This material is topsoil for 
purposes © fot the: 
eae 


[2] The déciston: Bloe also pant 


| that this material was not-irreplace- 
able: Neither the Act nor the regu- 
lations: make only “irreplaceable” 
topsoil subject: ‘to -sec. 715.16. In- 
stead, that section applies to all'top- 
soil whether or-not-it is possible to 
Eo piare t that: material from. another 
source. ue : 

[3] Bete ihe: material: being 
poaprend: at; Drummond’s mine was 


topsoil, it was subject to the provi- 


"sions of 30 CFR 715.16 (b). The evi- 
| dence >, Presented, at the e hearing, by 
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redistribution | 


«£88 LD. 


| both OSM and Drummond shows | 


that topsoil was redistributed down 


the slope -rather than around the 


contour. Drummond alleged that re- 
distribution was done in this man- 
ner because of equipment’. safety 
considerations. Such a practice 
would not necessarily constitute a 
violation if other measures. were 
taken to protect the topsoil from 
erosion.* ‘The evidence shows, how- 
ever, that nothing was done before 
the notice was issued to provide pro- 
tection against erosion: 'There was, 


therefore, a violation of the topsoil 
| redistribution Eproreion of 30 ce 


715.16 (b);- : 3 
The Hotioe: required. Demniond 


to seed. and/or mulch the redistrib-. 7 


uted . topsoil. . Drummond. . argues 
that seeding. and mulching: is not 
required’ under s sec, 715, 16(b) | 
but rather-is a revegetation require-— 
ment of sec. 715.20.° Because a sec. 
715.20 remedy - ‘is jnappropriate to 
abate. a. sec. 715.16(b) violation, 
Drummond argues that the notice 
should be vacated. Drummond does 
not suggest that the remedial action 
req ‘uired was illegal, but only that it 


was incompatible with the violation. 


4 30 CFR: 715. 14 (k). states: 

“All final grading, preparation of avoswanaen 
before replacement of topsoil, and placement 
of topsoil, in accordance with § 715.16, shall 


be done along: the contour to minimize gubse- 


quent erosion and instability. If such grading, — 


‘preparation or placement along the .contour 


would be hazardous to equipment operators 
then grading,,. preparation or placement ina 
direction other than. generally parallel. to the | 
contour. may. be used. In all cases, grading, 
preparation or placement shall be conducted 
in a manner which minimizes erosion and pro- 
vides a. surfaee for replacement of topsoil 
which will minimize: slippage. | 

'& We note, however, that seeding and mulch- 
ing may be required to protect topsoil: ‘stock- 


Dive from erosion under 80. CER TL. DECK). 


gm ATOMIC. FUEL COAL CO. 
April 28, 1981. 


[4] tj 1S: ot necessary to resolve 
that question, however, in deciding 


_ this case. OSM terminated this no-— 


tice on. the basis of. remedial action 


‘different. from that. originally re- 
- quired. The termination notice re- 
-- corded in writing the remedial. ace 
tion actually t taken and the fact that 
OSM accepted that action as an. al- 
ternative - abatement. Although it. 
- would be. preferable to have a sepa- 
rate modification document, as long - 
as the modification is shown i in writ- 
ing inthe. document terminating the 
violation, -it is an: acceptable mod- 
ification of the original notice.* 
Therefore, the remedial action fi-- 
nally required for this notice was the 
construction of diversion ditches in 
the respread topsoil. Such remedial 
action is an appropriate abatement 
fora sec.-715.16(b) violation. ~~ 
~The Oct. 3, 1980, decision below __ 
Fe | . - does not: dispute that ‘part: -of the -high- 


vacating violation 1 of Notice of 


Violation No. 80-IIJ-84-11 "is re- 
versed, the violation is: reinstated, : 


and it is is upheld. 


Wr A: ey 


| Ohies Administrative Fudge: 


| Newrow FRIsHpire 


_ Administratine Fudge sy 


- Meuvis ae Mian 


Adminis tration é ed side 9 € ye i. 


” 6 See.” ‘pan (al (5) of the. “Act; 


tion must also, therefore, be in writing. 


“This conclusion ‘should not ‘be construed: to 
encourage modifications to ‘be ‘recorded. in. this 


manner, ‘Both OSM and a permittee. have an 
interest: in. reducing modifications to writing 


ag soon as possible. in: order to. avold- “Perhaps 


costly maladies tandines. 


Grading — Requirements: 


20. “U, 8. on 
§ 4271 (a) (5)_ (Supp. “II: 1978), ‘requires that 
notices and orders. be in writing. Any modifica: io 


- ATOMIC FUEL COAL c0., Ie, 


3 TRSMA 107 oe - 
"Decided April 28, 1981 | 


| Appeal by Atomic Fuel Coal Co., Ine, . 
from the Aug. 29, 1980, decision of | 


Administrative Law Judge Tom M. 2 


Allen in Docket No. CH 0-255-R, 


which vequired the elimination of ecer- 


tain portions of a highwall as described _ 


in 1 Notice of Violation No. 80-I-43-20. - 
- Affirmed as modified. 


L Surface Mining Control a clas 


mation. Act. of. 1977: Baekfilling and 
, ighwal 
Elimination re ee 


| Elimination of fat ae one of a - highwall 


created. before May. 3, .1978, -will not be 
required when. OSM, after ‘negotiations 
with the permittee, agrees that pre- -May a 
highwalls need not: be eliminated and 


wall. was created. before: that’. date; and 


: when. there is. no. evidence that post-May. 


3 ‘operations had. any. adverse “physical 
impact, on the pre-May 3 highwall. 


APPEARANCES:. Wenn BE ce | 
Esq., Jones & Godfrey, Lebanon, Vir- 


.. ginia, for Atomic Fuel: Coal Co., Inc.; 
- Harold Chambers, Esq.,: Office ‘of the 
_ Field. Solicitor; Charleston, . West: Vir- — 


ginia, Glenda . Hudson,. Esq., and 
Mareus.P.. McGraw, Esq, Assistant So- 
liciter for. Enforcement, Office of ‘the 


Solicitor, Washington,. D.C., for:the Of- — 


fice of Surface ae Reclamation 
and Enforcement. Sad oes 


- “OPINION. BY THE. 
INTERI OR. BOARD. OF 

| SURFACE MINING. AND. 

“RECLAMATION APPEALS 


4AT8 
| Atomic Fuel Coat’ Co., ee 
(Atomic Fuel), has sought review 


- . of the Aug. 29, 1980, decision of 
_ Administrative Law Judge Tom M. 
Allen in Docket No. CH 0-255-R. 


» That decision required Atomic Fuel 
to eliminate certain portions of a 


highwall created. at its minesite. 
For the reasons set forth below, we > 
affirm that decision. as modified in 


this ee 


B ailigrowad © 


Prior to May 3, 1978, ae effective - 
: date of the. caitial regulatory pro- 
gram regulations promulgated. un- 


‘der the Surface Mining Control and 


Reclamation Act of 1977, Atomic 


Fuel began surface ‘a ‘mining 

‘operations in Buchanan County, 
_ Virginia. When the Office of Sur- 
- face Mining Reclamation and En- 
forcement (OSM) inspected the site 
on May 7, 1980, it issued Notice of 
_ Violation No. 80-I-43-20, alleging 
- two violations of those regiilations. 


2 Only violation 1: failure to elimi-— 


~ nate highwalls | in order to achieve 


- approximate original contour, re- 
mains. at issue. After receiving this 
notice, Atomic. ‘Fuel: indicated to 

OSM that: much of the disturbance . 


_ had been done-prior to May 3, 1978. 


before May 8 would not have to be 
returned. to approximate original 
contour, and modified the notice of 


violation moconeiiiely : on eek 22, 


1980. 
Atomic Fuel seas ae review 


one and ESPON, relief from the 


4 Act of Aug. 3, 1977, 91 Stat. 445, 30 US. e 


. pe eee ae (Supp. IL 1978). 


DECISIONS OF THE: DEPARTMENT OF THE INTERIOR | 


‘seams at this site: 


testimony. 
however, appears to require Atomic _ 
Fuel to eliminate the entire high- 
OSM agreed. that areas disturbed 
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nehies on. 1 May 19, 1980. “After aie. - 


hearing the "Administrative Law 
Judge requested that the parties : 

survey the area so that exact points 
could be identified to separate the — 
different. phases of the mining op-_ 


eration. A s survey was prepared and 
a decision was issued on Aug. 29, 
1980. Atomic Fuel appealed from 
part of this decision, and both par- 
ties filed briefs. oe 


| Discussion os Conclusions 


Pvrenit Fuel: was ‘mining two coal | 


and Glamorgan (lower). The dis- 


puted area involves the highwall 


located between. points G to H and 


HH to I, as identified in Additional . 
Exhibits I and II and the decision 


below. In these areas Atomic Fuel 
stated that the Blair seam had been. 


removed before May 3, 1978, but. 


that the Glamorgan seam was re- _ 
moved after May 3. In addition, 


~ however, Atomic Fuel testified that — 
.some of the approximately 50 feet. 
of overburden separating the two 


seams had also been removed before 
May 3. OSM did not dispute this 
The decision below, 


wall up to the Blair seam in these 
areas, 

Fete We do mot Beliove that the 
Administrative Law J ‘udge’s: deci- 


‘sion intended to require elimination 
Sor highwall. created before May 3, 


1978, particularly i in light of OSM’s 
agreement. that such measures 


- would not. be required and failure a 
to dispute Atomic Fuel’s testimony __ 


Blair (upper) < 


ag) . 7 HOME PETROLEUM CORP. 
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pe shat had baa dihirbad before: 


May 3. Neither will we impose: such : 
a requirement in the absence of evi- . 
dence in the record of any adverse 

__ physical impact on that highwall 


from operations conducted: after 
May 3. Cf. Miami Springs Prop- 


erties, 2 IBSMA 399, 87 LD. 645 
(1980) ; Cedar Coal Co., 1 IBSMA. 
145, 86 I.D. 250. (1979). The deci- © 
sion below is modified to clarify | 


that only SO much of the highwall 


between points G and T as Was cre-_ 
ated. after May 3, 1978, must. be 


- eliminated. - 


Therefore, the Kis: 29, 1980, on : 
cision of the Hedrings Division is. 


affirmed as modified. 


: Wik Tee pe 
ee Administrative Judge: | 


| Newrow Paioneanes ae 
A dminis trative J ud g¢. 2 


Mew J. Mrxin- 


| Administrative Z ud wie: | 


a, PETROLEUM CORP. Er AL. 
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"Decided A Apri 28, q 981 : 


_ Roe from decisioa of the Wyoining * 

State Office, Bureau of Land Manage- | 
Pe, ment, canceling oil and gas lease W 
60414, -Yejecting and returning draw- | 
ing entry cards drawn with second 


and third priorities in ‘the July: 1977 


drawing of simultaneous offers: for the 
leased ‘parcel, and voiding overriding 
royalty interests retained in the lease. 


: drawing, 
“waiver” to the client, ‘and. without any : 

contractual consideration - running. from 7 - 
the client” to the. leasing service, ’. 
“waiver”: ig: without. effect:as a matter. of 
law and both the successful drawee and ; 


“a9. 


Affirmed in ae reversed in ‘part, 


; and remanded, 


1. oil an Gas benny - Applications: 
Generally—Oil and Gas Leases : 
Leases: : -First-Qualified 7 
Applicant ae ae 


When an individual files an. oil and ie — 
lease. offer through. a leasing service un- 


- der an agreement whereby. the leasing _ 
-_ service is authorized to. act: ‘as: ‘the sole | 


and exclusive agent to negotiate for sub- 


lease, assignment, ‘or sale: of any rights 
: obtained by the. offeror ; 


where the of- 
feror is required to pay. ‘the leasing serv- 


ice according to a set schedule, | even if 


the offeror negotiates the sale; and _ 
where such. agency. to ‘negotiate 
is .to be valid. for 5 years, the. leasing — 


service has an enforceable right to share — 
‘in the’ proceeds of any sale’ of the: lease 
or any interest therein, and in‘any pay- — 


ments: of. overriding royalties retained. . 


Such: an. agreement, creates for. the leas- aaa 


ing service an “interest” in the lease as. 


that. term is defined i in 48. CFR 8100. O58 
- (by. . 


2. oi and ‘Gas. Per ‘Application’: a | 
a Generally—Oil. and Gas Leases:. Ap- 


i plications: Sole Party i in Interest—0il a 
| First. Qualified . 


and. Gas "Leases: 


Applicant . 


i ae au 4ndividaal files ‘an-oil and gas 
lease offer through . a. leasing: service 
under an. agreement: with . the. service 
| ‘which. has been determined to. create. an obs) 
interest in. the lease for the service, and — 
- the service files a. “waiver” of. that inter-. | 


est’ with the BLM prior to a simultaneous 
without ‘communicating “such 


the. | 


the leasing service are required. to make 


‘Ap- : : 
plications: Sole Party i in Interest—0il 
and Gas 


‘DE CISIONS OF THE 


— 480. 


a showing as to their respective interests. 
under 43 CFR. 3102. 7 | r 
a “Equitable | ‘Adjudication: 
ally—Estoppel—Federal — Employees 
and Officers: Authority to Bind Gov- 
ernment—Oil and Gas Leases: 5: Applica: 
tions: Generally” a . 

The Department: is not estopped enon: re- 


jecting am oil and gas lease offer because 
the offeror allegedly relied on the accept- 


ance: by employees in a BLM state office 


of a plan: designed by. ‘the offeror to. re- 
move a fatal defect in the offer, where 


the offeror had both constructive and .ac-. 
tual knowledge that the BLM state office 


employees are subordinate personnel and 


that:their decisions are subject to rever- | 


gal on review: at the: Secretarial level. 


A, Oi and Gas Leases: “Applications: 
‘Drawings—0il_ and Gas Leases: As- 
signments or Transfers—Oil and Gas 
Leases: Bona Fide Purchaser | 


A: party which - -purchases a. first-drawn 
simultaneous noncompetitive: DEC lease 
offer is a bona fide purchaser of. this in- 
; terest where, at the time it agreed to pur- 
chase the offer, ‘BLM’s case records con- 
tained’ nothing. to indicate that the DEC 
was: defective OT - that. a: protest: against 
the offer: was ongoing sand where, at the 

time it consummated the agreement by 
payment of consideration for the: offer, 
these records showed that BLM had pro- 
ceeded to. issue the. lease, thus indicating 
that there was no defect in the DEC, pro- 


vided that the ‘purchaser had. no ecuat: | 


knowledge of. any: defect. in the DEC. 


5. Oil and Gas. Leases: Applications: 
Drawings—0il and Gas Leases: First- 
Qualified Applicant 7 


An undated DEC lease offer is defective 


- and must be rejected. 


6 Oil and Gas Leases: ‘Bona Fide Pa 


| chaser—Oil and Gas Leases: Cancella- | 


DEPARTMENT OF THE eee 


‘Gate | 
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tion—Oil and Gas Leases: Overriding ; 
Royalties 


An overriding royalty tie retained 


_ by a lessee after he has assigned the lease 


to a bona fide purchaser is voidable and 


properly canceled where it is revealed 


that the lessee’s original lease. offer failed 
to disclose the existence of another party 
in interest in the offer. Any overriding 
royalties which the lessee assigned to the 
other party in interest are: also properly 
canceled, as this party is not a bona fide 
purchaser thereof, having had .actual 
knowledge of the defect in the lease. 
BLM should, on remand, sell these can- 


-celed overriding royalty interests as pro- 
vided in 30 U.S.C. §184(h) ey: and 


43, ork 3102. j-2(b). 
”. Oil and Gas Leases: : plicaball or 
Transfers—Oil and Gas Leases: ‘Bona 
Fide Purchaser | oo 


A “remote purchaser,’ * that j is, one. nee 


purchases an oil and gas lease ‘interest 
from a bona. fide purchaser, is protected 
just as is the latter, even where it is 
chargeable with’ knowledge that there 
may have been a legal discrepancy when 


- the lease was initially issued, | 


APPEARANCES: ‘Laura i Payne; 
Esq., Denver, Colorado, for Home Pe- 


troleum Corp., and Enserch Petroleum, 
—Inc.; Melvin E. Leslie, Esq., Salt Lake 


City, Utah, for M. T. McGregor and 


_ Geosearch, Ine. ; David B. Kern, Esq., 
- Milwaukee, Wisconsin, for Anthony 


C, Pagedas, Calvin J. Gillespie, Peter G. 
Sarantos, Tom Pagedas, Donald Al- 
brecht, and Resource Service Co., Inc. ; 


| Harold J. Baer, Esq., Office of the Re- 


gional Solicitor, US. Department of the 
Interior, Denver, Colorado, for the. Bu- 
reaw of Land Management.” 


OPINION: BY. 
ADMINISTRA TIVE JUDGE 
_ STUEBING © 


a9) Ee ae, “HOME PETROLEUM CORP. 
. < April ag, 1981 . 


INTERI OR BOARD OF. 
= LAND APPEALS 


“This i Is the second time this. ae 


ter has been before us. In Geo- centage of this overriding royalty 


interest to Engle. 


search, Ine. 41 IBLA 291° (1979), 


we “vacated a decision by the Wy- 


oming State Office, Bureau of Land 
‘Management (BLM), which dis- 
missed: the protest of Geosearch, 
‘Ine. (Geosearch), against. the va- 


‘lidity of several oil and gas leases, 
including - W-60414 held by En-| 


serch Petroleum, Inc. (Enserch). 
BLM originally issued this lease to 
m Anthony C. Pagedas, et al.,t on 
Sept. OG... 1977, after his offer for 


this pated of land was. drawn with | 
first priority in BLM’s J uly 1977 


7 drawing of. simultaneous noncom- 
petitive oil and gas. lease offer 
_ drawing entry cards (DEC's). 


On Nov. 9, 1977, Fred LB. male 


a Db... Resource: Service Co., Inc. 
(RSC), filed ‘an “Assignment of 
Royalty Payment” with BLM. This 
assignment, which Pagedas had ex- 


ecuted, stated that he had assigned - 
* his. interest. in- lease: “W-60414. to. 


Enserch on Aug. 30, 1977.2 2 and that 
he. had retained. the right. “to re- 
ceive certain © overriding - royalty 


- payments,” that is, the right to rer 


; The ohecee. named on the . DEC were ron 
thony Cc: . Pagedas | and. Calvin J. Gillespie. 


. Other parties in interest identified on the card 
were Tom. Pagedas,. Peter G. ‘Sarantos, . and 
- Donald Albrecht. The. statement of interests 


which ‘accompanied the DEC indicated that 
7 each person. held a 20. percent interest inthe - 
offer. For convenience, we shall refer to the 


DEC as though it were filed by Pagedas alone. 


 -.4On Nov. 9, 1977, ‘the record contained no 
ic reference: to an assignment to Enserch. How- 


ever, the 90- -day period for Enserch to file this 
- assignment: for BLM’s- poe had not ex- 
pired at this time. | 


ceive 5. pore of ae ‘otal croubens 
of. any production. from the lease. 
The assignment. also. stated. that a 


Pagedas had in turn. assigned a per- 


Accordingly, — 
Engle requested approval of this | 


assignment of Pagedas’ overriding 
royalty to. him. 


On. Nov. 30, 4977, 2 days. after 
fig 90-day. pried. prescribed by 


43 - ‘CFR. 3106.8-1, Enserch filed a 


copy of the Aug. 30, 1977, assign- 


~ ment from. Pagedas to, it for BLM’s 
approval. : As. ‘Engle. had. stated 


earlier, : Pagedas assigned: 100. per- 
cent. of his record title to Enserch, 

but reserved a. 5 percent. overriding 
royalty interest in the lease. Enserch 
requested that BLM approve ‘the 
assignment despite the untimeliness 
of its submission, and. BLM did. | 

effective Dec. 1, 1977. | | 


A BLM apparently never approved 
the assignment of Pagedas’ overrid- 
ing royalty Interest. to. Engle, .as 


there is no notation. :so. ‘indicating — 
on Engle’ s request for. approval. filed 
on Nov. 9; 1977...BLM: explained 


| subsequently that it: does not ap-. 
prove’ assignments. of ‘overriding 
royalties, but. merely places notice a 


of such assignments i in the case file _ 
for record - purposes only, ae 
On Oct. 3, 1978, Geosearch filed 


a protest against the continued 


validity of 14 leases, including 
W-60414. Geosearch - asserted an 


interest in the matter based. on an 


agreement with M. T.. . McGregor, | 
whose DEC for this parcel had been 


drawn with second priority in the 
July 197 ‘a drawing. a ap- 


ae paren en to assign a eae | 


: age of whatever rights she still held 
in the lease offer to Geosearch. | 


Geosearch’s protest asserted that _ 


BLM had issued this lease to 


Pagedas in violation of 43 CFR 


-3100.0-8(b), 3102.7, and 3112.5-2, 
in that Fred Engle had had an 
interest in Pagedas’ offer at the time 
~ it was filed which wag not disclosed 
and which effectively and illegally 


gave Engle an increased chance of. 
success in the drawing. Geosearch | 
sought a cancellation of all lease ~ 


interests, including overriding 
~ royalty interests, remaining in the 
_ hands of persons who were not bona 
fide purchasers and requested that 


7 BLM i issue such interests to it as the 
successor second drawee. BLM dis: 


missed this protest on Oct. 5, 1978, 
- noting that the lease had been 
7 assigned to Enserch effective Dec. 1, 


1977, and stating that it believed 
that the ‘second . drawee had no 
| interest left to assign to Geosearch. : 

On appeal to this Board, we 
vacated BLM’s denial of Geo- 
search’s protest, noting that the 
the. second 


offer. of - McGregor, 

‘drawee, remained viable; as BLM 
- had never rejected. her offer. Geo- 
search, Ine., supra at 293. We also 
remanded the matter to BLM to join 
Enserch to the protest proceeding 
in order to give it the opportunity 
_ to show that it held and acquired 
Pagedas’ lease interest as a bona 
fide purchaser. and to allow Geo- 
search to present prima facie evi- 


| dence to the contrary, as. provided i in 
48 CFR 3102.1-2(c). 7d. at 294. 


"DECISIONS OF THE DEPARTMENT oF THE INTERIOR 
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| “Oi pace BLM sauuied into 


the circumstances surrounding the — 


filing of Pagedas’ offer and re- 
quested a copy of any service agree- 
ment between Pagedas and Engle. 


On Aug. 29, 1979, a copy of this 


service . uoreemiant, dated Mar. 11, 
1977, which apparently gave Engle 
a vested right for 5 years to a 
specific share in the proceeds of the 
sale of any lease won by Pagedas, 
was filed. Engle, through counsel, 
argued that he had disclaimed this 
interest by filing an amendment 
and disclaimer with BLM in J anu-, 
ary 1977 and requested that BLM 
suspend its ‘proceedings until: liti- 
gation on the efficacy of this waiver | 


was completed. | ad 
On Oct. 18, 1979, BLM joined 
Enserch to the proceedings and di: 


rected it to present evidence of its — 


‘status as a bona fide purchaser of 


Pagedas’ lease, on pain of cancella- 
tion of the oases On Nov. 13, 1979, 


-Enserch responded, asserting that 7 


it acquired the lease as a bona fide 
purchaser without knowledge of 
any possible defect, and requesting - 


accordingly that it be dismissed as 
a party to the proceedings. Enserch © 


noted that it inquired into BLM’s 


file, which revealed no defect in 


Pagedas’ lease, as late as Oct. 11, 
1977, just before it. paid him con- 
sideration for the least interest as 
agreed on Aug. 30, 1977. 

On Nov, 27, 1979, BLM afforded 
Geosearch 60 days in which to re- _ 
fute Enserch’s assertion of bona 
fides by prima facie evidence. Geo- 
search responded with an affidavit — 
from Melvin Leslie, Esq., its attor- — 


“am, “ : = . os ; ae 


| ney, ae ones that J Enserch should 
have been alerted to the possibility 

that Pagedas’ lease. was defective in 
view of this Board’s holdings. con- 


cerning other of Engle’ s clients on 
Aug. 19,1977, in Lola I. Doe, 31 
- TBLA 394 (1977), and on. Sept. 12, 
— . 1977, in Sidney H. Schreter, 32 
 TBLA 148 (1977), and should have 
examined Pagedas’ service agree- 


- ment with Engle. ‘Geosearch assert- 


_ ed that Enserch is properly charged | 
with constructive notice of the con-. 
tents of this agreement, including : 
the interest- -creating provision, and _ 

so should have known that Pagedas 


had violated. the regulations by not 


disclosing the existence of this in-_ 


terest when making his offer. 


sued. its decision in this matter. 
BLM held that Engle had held an 


interest in Pagedas’ offer at the time 


he filed it in July 1977 ; that Engle’s 


unilateral filing of an amendment — 
and disclaimer did. not ‘alter this 
fact; that Pagedas’ offer violated 


43 CFR 3102.7 and 3112.5-2 (1979) 


because of Engle’s interest; that 
Pagedas had assigned his eee in - 
- the lease to Enserch before the lease 
e had issued, so that Enserch was not | 
a bona fide purchaser: and that the | 
ee lease should therefore be canceled. 
er BLM declared the overriding roy- 
alty interests held by Pagedas. and. 


PETROLEUM CORP. 
April 23, 1981 — 


. — decision. 
On Nov. 26, 1980, BLM, denying | 
Engle’s request. for. suspension, is- 


dicial Remand), ; 


2 Engle null and void ab initio, due to (1980) 5 Frederich, W.. Lowey, 40 


their regulatory violation. BLM 

also. questioned the good faith of 

‘Home Petroleum Corp., (Home) in 
cs its purchase of one-half of the rec 


483 


ord title of Enserch, Aoung that 7 


Home had good reason to know of : 
the defect in the underlying lease 
offer in 1978 when. the assignment | 


to it was executed. Finally, BLM : 
held that Geosearch was not entitled ae 
to any interest in the lease. | 


On Nov. 26, 1980, BLM gies Te- 
jected the DEC's of M. T. McGre-. 


gor and James G. and Eugene J. 
D’Amico, which had been drawn 
with second and third priorities, re- 


spectively, in the July 1977 draw-. 


ing, stating that the lease had been 
issued to the-first qualified offeror. 


Anthony Pagedas, e¢ al., RSC, 


Enserch, Home,.M: T. McGregor, 


and Geosearch appealed BLM’s 
On Jan. 380, 1981,. we 
granted a-joint ones ‘by AE 
lants Enserch and Home to expedite ; 


our consideration of this matter, in 
order to limit. possible drainage of 
the area by producing wells on ad- 
| jacent: private leases and to.mini- 


mize any loss of Federal royalty. oil - 


and/ or gas. 


We have considered the’ question | 


of the. validity of offers: filed by 
RSC clients i in these. circumstances 
many times in the past and ‘have pe 
held consistently that they must. be 7 
rejected. Estate of Glenn F. Coy, 

52 IBLA 182,.88 1D. 236 (1981); 

Dike: Weedon; Jr., 51: IBLA 378 


(1980) ; Donald W. een (On Fu- 


3 BLM. alludes to “a sialic dialeament: in 


the file. which.. aft approved will transfer: 50% 
of the record title from Enserch. to: Bridger: 
Petroleum. Corp., now Home Petroleum Corp... 
(Home).” We are unable to locate this. docu- a 4 
ment. ee 


50 TBLA 306 - 
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IBLA. 381 (1979) (appeal ae 


ing) ;- Alfred. L. Easterday, 34 
IBLA . 195_ (1978).: 
Schreter, supra; Lota I, Doe, supra 
at 394.4. We have also affirmed 
BLM’s rejection of offers in which 
other leasing services held sim- 
ilar. 
time their clients’ offers were filed. 


Gertrude Galauner, 37 TBLA 266 


(1978); Marty E. Stxt, 36 IBLA 


374. (1978). We adhere to. these 
holdings. 

[1, 2]. The service papeaient in 
effect at the time Engle filed Pa- 
gedas’ offer gave Engle an. “inter- 


est” in this offer. This interest - 


was not abrogated by Engle’s uni- 
lateral. attempt to disclaim it, as 
Engle did not communicate this 


putative waiver to Pagedas. or re- 


 celve any consideration from him to 

bind. the.contract.é ==... 

- We note. additionally ai this 

| purported. amendment = and. dis- 
claimer, by its own terms, does not 


apply to’the service agreement: be-_ 
tween Engle and Pagedas. | This 
agreement was entered into: on 
Mar. 11, 1977, well after Jan. 13, 


1977, ie Gate: of. the amendment 


and disclaimer, which. clearly ap- 
me, plies only to agreements: extant on 


4 This: appeal marks: the “fifth. opportunity 
Engle has had to litigate- the identical issues 


before this Board. See. Donald. WwW. Ooyer (On. 


Judictal Remand), supra at 812 n.6;. D. R. 
Weedon, supra at 381 n.2. However, we need 


not consider whether he is estopped. ‘from. 
_ doing so here, as several additional issues are 


presented. 

“8 Donald Ww. Cover (on Judicial Remand), 
supra at 312; ‘Frederick W. Lowey, supra at 
383; Alfred L. Hasterday, supra. at 198 ; Sid- 
ney A Schreter, Supra ; Lola I, Doe, Supra. 


8 Donald W. Coyer. (On Judicial Remand), 


supra | at B18; Prederick We Lowey, supra at 


384-92 ; Alfred L. Hasterday, supra at 199. - 


DEPARTMENT OF THE INTERIOR 


Sidney H. 


undisclosed interests at the 


_ bona: fide purchaser. 
~§ 184(h) (2) 


4 supra ; 


188 LD. 


Jan. 13. Thus, the. punoned dis- 
claimer, even if legally effective 
would not apply to these offers. 
D. R. Weedon, Jr., supra at 382; 
Frederick W.- Lowey, iy she at 
885-86. | 

 Pagedas failed to isbiees Engle? Ss 
interest at the time he made his offer. _ 
as required by 43 CFR 3102.7, and — 
the offer should therefore have been 
rejected because. it ores this 
regulation.’ : 

[3] The question, of shales the 


Department is estopped from re- 


jecting Engle’s client’s offers was. 


fully considered. in’ Donald W. 


Goyer. (On. Judicial Remand), 
supra at 313-14. We adhere to our - 


| holding there that. the Department 


is not estopped to oe pe of 


fers en. toto. 


‘Similarly, we adhe: to. our, 
holding in D. R. Weedon, Jr., supra 
at 383-84, wherein we considecad 
and rejected the suggestion of En- 
gle and his clients that it is unfair 


to give retroactive effect to our deci- 
‘sion to reject offers such as Page- 


das’ in which Engle had an. undis- 


closed: interest. 


[4]. Even. though Pagedas’ offer 
was defective, the lease issued pur- 
suant to this. offer may not be can- | 
celed if it has been assigned to a 
rena 30. U.S.C. 
(1976); 48. 
3102.1-2. BLM held that Enserch, _ 
to which Pagedas assigned. title to 


lease Ww 60414, was not a bona fide 
- purchaser, | ae Winkler ve An- 


“T Donald. Ww. ‘Goyer (on Judictat- Remand), , 
Gertrude Galauner, supra; Marty. ; ) 
Siat, supra ; Alfred Dd, Hasterday, supra ; eee 
ney Pe Schreter, supra ; Lola q Doe, supra. 


CFR 
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ee 494 Fr Sics 946. (D. Wyo. 


1980), and it accordingly canceled — 
this lease. We reverse BLM’s hold- ; 


ing and. reinstate the lease. 

In order to determine whether 
Enserch was a bona fide purchaser, 
-it is necessary to examine the state 


of its knowledge, both actual and. © 
_ constructive, at the time of the as- 


signment. Winkler v.. Andrus, 614 


F.2d 707, 712 (10th Cir, 1980); 
Southwestern Petroleum. Corp. v. 


Udalt, 361 F.2d 650, 656 (10th Cir. 
1966). Assignees of Federal oil and 


gas leases. who seek. to qualify. as | 
bona:-fide purchasers are deemed to 


have constructive notice of all of the 


BLM records pertaining to the lease 


at the time of the assignment. Wink- 
ler v. Andrus, supra at 713; South- 


- western Petroleum Corp. Vv. O. dealt, 


supra at 655-56. An assignee is not 


required. to go. outside those BLM _ 
records relating. to the peculiar 


‘parcel of land assigned. Lbid. 


We: must first determine whether | 
thecconelncion:| is influenced by the © 
date when the assignment occurred. 
The general rule is that the relevant 


 date-is the date that the considera- 
tion. for the assignment: was paid. 


Winkler v. Andrus, 614-F. 2d at 712, 


_ citing 77. Am. Jur. 2d; Vendor & 


Purchaser $708 oe, - th Wink- | 





The. sacties in Winkler v. Andrus, 614 : 
F.2d. 707, appparently, disagreed on whether. 


the relevant date was the date of the assign- 
ment agreement or’ the’ date ; of payment of 
consideration. The- Court, . while citing. the 


- general rule favoring the ‘latter, ‘announced: 


its support for the former. but -did ‘not ac- 
tually have: to. choose, as it found that. the re- 
sult was the ‘same in. either case. Td. ‘at 712. 


The question of what point. in. time. must be. : 


the focus of. the determination: of a purchaser's 


_ bona fides: may be’ resolved py: hypothetical 
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| op, the Tenth Circuit fhavertheless 


stated that the critical time was 
instead - when the agreement was 
formed. However, hone as in Wink- 
ler, it is immaterial whether the 
critical time is regarded as ‘the date 
the parties agreed to the assignment 
or the date consideration ‘was paid. _ - 
On Aug. 30, 1977, Enserch agreed 


to -purchase Pagedas? offer to lease, 


and lease if issued. BLM’s records 
showed the DEC to be entirely 


_ proper on its face with no indica- _ 
tion of, nor means to discover, its 
actual. infirmity at that. time. Al. 


though’ the presence of the: DEC's 


of the second and third’ drawees 
and the fact that BLM had not yet 
-issued:a lease to Pagedas might have — 
‘given Enserch some’ reason to spec- 


ulate ‘that BLM might: still ‘rej ject 

Pagedas’ offer, there was nothing in — 
the:record suggesting that it would. 
have any basis to do so. The DEC 


was apparently completely and ac- — | 


curately filled out. Enserch had no 


way. to tell from ‘BLM’s file: ‘that 


Engle actually had an undisélosed 


interest’ in the offer. On Aug. 80, 


1977, the first. decision’ issued ‘by 2§ 
this” Board which pointed. out the 


analogy. On May. 1 "B” contracts to purehase 
an estate from iA» bubject to ‘A’s ability. to 
demonstate that he has merchantable title, At. 
that point: B may ‘not contend that. any ‘equita- 
ble. interest held. by him by reason of. the 
contract enjoys ‘the protection. ‘afforded. to..a 
bona fide. -purchaser, because the. adequacy. of 
the vendor's title is still the subject. of 3B’ Ss 
inquiry and. doubt. But when, on. June. 1, A 
produces, satisfactory evidence. that he indeed. 
is invested with merchantable ‘title,, and. noth- 
ing appears of record to refute. or. dispute. A's. 


; showing, B. may conclude. the. transaction. by: . 


paying the consideration and assert: thereafter 
that he acquired. the ‘ttle as a bona. fide ; 
purchaser. 


486 
illegal pasties in. which Engle and 
his clients had engaged, Lola I. Doe, 


supra, had not yet been distributed 
publicly, so that Enserch could not 
have been put on “inquiry . by: 


| familiarity with Doe. - 


Moreover, by the time ‘Enserch : 
transaction * with - 
 Pagedas | by paying him for the © 
ease on Oct. 28, 1977, it appeared - 
even more certain that it was valid... 
- BLM’s: records still revealed no 
flaw in the offer, and BLM had — 
_ issued the lease, ‘thereby investing. 
Pagedas with a leasehold interest 
~ which was prima facie valid. Any = 
small room for doubt: which might | 
have faced Enserch in August was . 
erased, and there was no longer any 
eesecnable basis to disbelieve that 
Pagedas had a legitimate oil and 
gas lease interest. We conclude that, 


completed — its 


at all times in question, the record 


gave Enserch a firm basis to con-— 
clude in good faith that it was buy- 
paid the assignor. Winkler v. An-- 
- drus, 494 F. Supp. at 949. At.all 
times during the.assionment nego-. 


. ing valid title to an oil and gas lease 
from Pagedas. | . : 
In its decision and | on eopeat 


BLM argues that Enserch was not 


a bona fide purchaser under the rule 
set out and applied in the Winkler 


cases, 'BLM’s reliance on this rule 


| here. is misplaced, as in. Winkler 
unlike the instant. case, BLM’s file 


gave the would-be bana, fide pur- _ 
_ stressing that here. as in Winkler. 


chaser very good reasons to. ques- 


_ tion whether he was purchasing a 
valid: lease, both at the time he 
agreed to purchase and at the time. : 


he paid for the interest. His assign- 


oor’ s DEC had been drawn only with 


second priority, and, while both 


BLM and this Board had concluded 
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“hae: the: fret DEC was availa 


(Joseph A. Winkler, 24 IBLA 380 
(Apr. 29, 1976) ), this question had 
not been finally resolved as of July 
12, 1976 (the date of assignment), 


or July 26, 1976 (the date the as- — | 


slonee paid: for the assignment), be- 
cause the 90-day statutory time pe- 


riod for filing a petition for judicial 


review of our decision had not run. | 
Thus, as the assignee was imputed | 


to have had constructive knowledge — 


both of the 90- day appeal period 


and of the contents of BLLM’s file, 


he knew that litigation about the 


validity. of the first-drawn DEC 


was still in ‘prospect, ‘and that this 
first priority interest possibly could 


be revitalized by such proceedings. 


Accordingly, he could not have 
taken the second. priority interest. 


without some uncertainty as to its 
| validity, and so did not qualify asa 


bona fide purchaser, either on the 
date of the agreement or when he 


tiations, BIuM’s records gave notice © 


_to the purchaser of a climate of ad-_ 
_ versity surrounding the interest he : 
was purchasing. As discussed above, 


the nresent case is cntite different. 
BLM — attempts to. 7 
Winkler to the present situation, _ 


the validity of the assioned interest. 


had not: vet ‘been finally. established | Re 
at. the time of the assionment, Tt 


argues that a challenge to the valid- 


itv of Pagedas’ offer was still pos-. | 


sible even after the lease issued. be- 
cause the second and: third drawees 


analogize _ 
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could. have protested the ‘issuance 
of the lease to Pagedas or could 
have appealed the rejection of their 
offers.? We do not think that the 
rule in Winkler extends so. far as to 
dictate that one may: not purchase 
an oil and gas lease interest, i in good 


| faith. simply because there is a pos- 


sibility that the validity of the lease 
someday might be subject to chal- 
lenge. As discussed above at n.9, one 
_ Inay never be entirely certain that a 


_ protest will not. be filed against a 


lease, even long. after it is issued. 
See, ¢.g., Beard Oil Co.,1 IBLA 42, 
77 LD. 166 (1970), where the pro- 


test was filed 4 years after the lease 


issued. Accordingly, we hold that, 
in the absence of a climate of ad? 
versity surrounding the interest, 
which is evident from BLM’s rec- 
ords, such as was present in. Wink- 
ler, one may be. a bona’ fide pur- 


°We note ‘two pertinent eaedel difficul- 
— tes with ‘this: argument. First, there is: no 
specific . time period within which to. protest. 
For instance, Geosearch ‘waited over a year 
from the ‘date of issuance of: the: lease: to -pro- 
test on behalf of the second. drawee, Second. 
BLM did not routinely reject ‘and return. sec- 
ond and third: DEC’s in 1977, and:did not start 
' ‘doing so until recently. For example. in this 
case, BLM did not reject the second and third 
‘offers: until over.3° years. after issuance of the 
lease. Moreover, we believe that there are hun- 


. dreds’ of ongoing oil and gas leases issued 


under the DEC system -in which BLM has 
never rejected. these second and third DEC's. 

In these circumstances, the effect of adopting 
BLM’s. suggestion would, be that:‘no assignee 
_ of any of these hundreds of leases could be a 
pona fide ‘purchaser, ‘as BLM’s records would 
‘have shown the assignee that it>-was-still pos- 
sible for the second or third drawee to protest 
the validity of the lease, because their offers 
“were still extant despite the fact. that the 
lease has long since issued. -This result is 


clearly at odds with the conrressional purpose © 


in enacting the bona fide purchaser provision 

(cited infra), as it would virtually eliminate 
this: protection and i throw aches OynerahiD into 
- chaos. . mee og. 
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chaser ¢ even. ere the. validity of 7 


the lease might be subject to some 
future attack. That is, Jf there, 1s 


nothing in the record: suggesting 


that. an adverse. claim. may be as-_ 
serted and prevail, such as a protest 
or apparent defect in the lease, the 
lease may be purchased. in. good 
faith. This is particularly true 
where, as here, the. assignee’ S: pur- 
chase of the offer was. expressly — 


contemplated. by the. Departmental 
regulations governing assignments. 


43 CFR 3106.8-4; see Barbara J.- 
Niernberger ( concurring. opinion), 
53 IBLA 112, 119-21.(1981). 

‘Therefore, i in-the absence of any- 


thing. in the record showing that 


Enserch had actual knowledge of — 
the defect in Pagedas’ offer, We con- 
clude that it was a. bona, fide pur- 


chaser, as there is no basis. for.im-  - 


puting to it constructive ct es 
edge of the defect. — | 

We. affirm. BLM’s. dsteione ‘of oe 
Nov. 26, 1980, to reject. and return 


the DEC’s of M. T- McGregor and — 


James G. and Eugene J. D’Amico, 
which were. drawn with second and - 


third priority, respectively, in the 


July 1977. drawing. BLM.-draws — 
DEC’s with subordinate priority in _ 
order not to have:to relist a parcel 
for offers if the first. DEC is -T@-: 
jected. If.BLM had not previously _ 
rejected them, the second- or third=_ 
priority DEC. might. be recognized 
as.a valid offer in the. event that.a 
lease issued to a superior offeror 
was.canceled. Estate of Glenn F. 
Cou, 52. TBLA: 182, 194-95,. 88 LD. | 
936, 242; Geosearch, Inc., 51-IBLA 


59, 61 (1980). Inthe instant case, 
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the en ag bean issued to a supe- 


rior offeror, and this lease may not. 
‘now be canceled because of any de-— 


fect in that superior offer, because 


- the’ lease has been assigned to a 


bona fide purchaser. In these cir- 
cumstances, the second- and third- 


priority DEC’s are properly re-. 


jected, as there is no longer any 
interest at stake to which a 
— apply. See- Geosearch, I NC., 
TBLA at 2938. 
[5] Even disregarding the above, 
the DEC of McGregor was defec- 
tive and must be rejected, as it was 
not dated. Sorensen v. Andrus, 456 
F. Supp. 499 (D. Wyo. 1978); 
Donald EF’. Monington, 42 TBLA. 380 
(1979), aff'd Monington v. Andrus, 
— Civ. No. C-79-366K (dD. Wyo. 
Apr. 11,1980), 
[6] We disagree with BLM’s 
holding that the retained overrid- 
ing royalty interest now held by 
Pagedas and Engle were null and 
void ab initio. We regard these in- 


terests as merely voidable and. sub- 
Ject to- cancellation. Were such 


interests wholly void from their in- 
ception, they would be nonexistent, 


and no administrative action would. 
be necessary to dispose of them. | 


Moreover, if such interests never 
existed ‘as a matter of law, it well 
might be argued that the entire 
leasehold estate passed to the bona 
fide purchaser without reservation, 
so that the interests retained by the 


assignor could not be recovered and 


returned to Federal control, and the 


purchaser would have persed 


more than bargained for. Such a re- 


sult clearly is not what is contem- | 


plated by the statute. 
The retained overriding royalty 
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interests are ecimenls and must be 
canceled. Where an offeror has filed 


‘a DEC which violates 483 CFR 
3102.7 because it does. not contain 
the names of all parties in interest ; 


where BLM, not knowing of this 


defect, has issued a lease to the 


offeror; and where the lessee has as- 


signed the lease to a bona fide pur- 


chaser and retained an overriding 
royalty interest, BLM, upon dis- 


covering the defect in the offer, 


properly cancels the overriding 
royalty interest retained by. the 
Wayne E. DeBord, 50 
IBLA 216 n.1, 87 LD. 465 n1 
(1980) (appeal pending). It is en- 
tirely proper to deny both Pagedas 
(et al.) and Engle (RSC) a share 
in any benefit which may result 
from production on this lease. 
Pagedas failed to comply with the 
sole party in interest requirement, 
and Engle took an assignment of a — 
portion Sot the interest which Pa- 
gedas retained with full knowledge 


of the defect: i in. Pagedas’ DEC, is | 


Engle himself held the obj ection- 
able interest... 
Engle and Pagedas challenge the 


Department’s authority to cancel 


their overriding | Toyalty interests. 
The. regulations require that any 


| underlying: interest in a lease be 


canceled or forfeited to the Govern- 
ment where the interest: was ac- 
quired in violation of governing 

provisions, notwithstanding ‘the © 
fact that there may be other valid 
interests in the same lease which 


are not subject to cancellation. 438 


CFR 3102. 1-2(b). This provision 
is adopted directly from the govern- 
ing section of the Mineral Leasing . 
Act, as amended, 30 U.S.C. § 184 
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th) (2) (1976), as part. of the long- 
recognized Departmental authority 
- to cancel leases administratively. 
for violation of the Mineral Leasing 


Act. Boesche v. Udall, 373 US. 472 


(1963). In McKay v. Wahlenmaier, 


996 F.2d 35 (D.C. Cir. 1955), the 


~~ Court held that the Secretary must | 


- fide purchaser ‘is not.favored:on. his own: 


cancel an oil and gas lease interest 


acquired. in violation of a Depart 
mental regulation. — : 
_ . Having canceled these overriding 
royalty interests, on remand, BLM 
should comply with the terms of — 
43 CFR 3102. 1-2(b). and sell these 


| interests as provided. therein. 


[7] Finally, we consider the status 7 
of the interest of Home to which 
Enserch apparently reassigned half — 
. its interest on Nov. 3, 1978,2° In. 


decision, BLM ‘questioned 
ae Home - was a bona fide 


purchaser of this interest under 
Winkler, as by the time of assign- 


ment to Home in November 1978, 
BLM’s records revealed that. Geo- 
search had challenged the validity 


of Pagedas’ offer. We conclude that 


it is irrelevant that Home may have 
known of the possibility of a defect 
in Pagedas’ offer in November 1978. 


Home is a “remote purchaser” from — 
Enserch, that is one entitled to pro-_ 


tection as a bona fide purchaser and, 
as such, takes the same full title 
which Enserch had: 


It isa general rule: that: a esniaess 


purchaser of real estate whose purchase 
does not fulfil all the requisites for pro- 
tection due a bona fide purchaser may 


nevertheless be accorded ‘protection be- 


10 We assume that this: assignment 1 was not 
completed until November 1978 in the absence 
of specific details about it in the record. 


cause of his purchase ote | one eho: is. 
entitled thereto. The purpose of this:rule_ 
is to prevent a stagnation of property 
aud to protect the first purchaser who, 


being entitled to-hold and enjoy, maust — | 


be equally entitled to sell. Otherwise, a 


bona fide purchaser might be prevented 


from: selling his property for full value, 
In other-words, the vendee of the -bona 


account, but for the sake of him from — 


whom he purchased. It is wholly .im- 


material of what nature the outstanding 


interest is, whether it is a lien or encum- 
' brance, or a trust, or any other claim. 


[Footnotes omitted. HY 


77 Am. Jur. 2d;. Wendie é Pur 

chaser § 718 { 1975). It.is appropri- 
ate.to.apply this rule to the Federal. 
bona fide purchaser statutory pro-. 
vision as the announced intent of. 
Congress in enacting these. provi-. 
sions was in part to encourage pur-. 
chase: of lease interests without 
hesitancy or- reluctance. E.R. Rep. 


No. 1062, 86th Cong., Ist Sess. 2, 


reprinted in [1959] U.S. Code 
Cong. & Ad. News 2620, 2621. 
Therefore, pursuant to. the au-. 
thority delegated to the Board of 
Land Appeals by the Secretary. of. 
the Interior, 43 CFR 4.1, the deci- 
sion appealed _ from is affirmed in 
part, reversed in part, and. Te. 


manded for further proceedings i in, 
| accordance therewith, | 


Epwarp W. Smnine 
Administrative Judge 


Wr coNCUR: 


James L. Burskr : 
Administrative Judge 


Dovetas E.. Henriques. 


~ Administrative Judge ea 
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= Aypéal aoa decision of the Montana 


| State Director, Bureau of Land Man- 
agement, dismissing appellant’s pro- 
test against the State. Director’s deter- 


mination uot to designate four units 


7 of land as ae study areas, 
‘Affirmed 


‘41, “Administrative Procedure: Adjudi- 
cation—Administrative “Procedure: 
Administrative. Review—Appeals— 


Federal Land Policy and Management 
 Aet of: dae 


‘Wilderness—Wilderness 
Act | : > 


Where eer: disagrees with the 
decision below and seeks to have his 
judgment. substituted. for that of the de- 
_cisionmaker, his appeal-will be carefully 
considered, with due regard for the pub- 
lic interest. ‘However, where the respon- 


| sibility for making such judgments has. 


been exercised by an officer duly dele- 
_ gated with the authority to do so, his 


~ action will ordinarily be affirmed in the 


absence of a showing of compelling rea- 
sons for modification or reversal, 


APPEARANCES: ‘Richard J. ‘Teaue 


| mont, Slidell, Louisiana, pro se; Dale 


D. Gobel, Esq., Office of the Solicitor, 
| Washington, D.C., for the Bureau of 


Land Management. 


OPINION BY 
ADMINISTRATIVE JUD CE 
 STUEBING. 


Bro yer BOARD OF. 
LAND APPEALS 


‘Pursuant to its responsibilities - 
under sec. 603 of the Federal Land | 


DEPARTMENT OF. THE INTERIOR 


Policy and Management Act of. 


1976, 43 U.S.C. § 1782 (1976), and 


the "Wilderness. Act of 1964, 16 


U.S.C. § 1181 (1976), the Montana 
State. Office of the. Bureau of Land 


Management (BLM) has conducted 
an inventory of certain identified 
units of public land in Montana in 
order to ascertain whether such 
units should be classified as wilder- 
ness study areas. In consequence of © 
this effort, four such inventoried 
units a found not to meet. the 
criteria established to quality them 
as wilderness study, areas, same 
being identified as Blacktail Moun- 
tains West (MT-07 6-003), ‘Lima — 


_ Reservoir (MT-076-011), McCart- 


ney Mountain/Sandy Hollow 


(MT-076-025) , and Missouri River 


Island (MT-07 5-123). Y 
Richard J. Leaumont filed a 
written protest from BLM’s deci- 
sion not to recommend these- units - 
for designation. as wilderness study, 
areas, listing his reasons why each 
should be included, rather than ex- 

cluded, from further study. 

By his letter decision of Jt une 9, 
1980, the BLM’s State Director, 
Montana, rejected Leaumont’s pro- 
test. In the decision, he cited each 
of Leaumont’s reasons for recom- 
mending each of the units as a wil- 
derness study area, and listed 
BLM’s specific response to each rea- 
son as his basis for finding the pro- 


test to be without merit. : 


Leaumont filed a timely appeal to 
this Board. In his statement of rea- 
sons for appeal, appellant has of- 


fered his own point-by-point anal- | 


ysis of the wilderness characteris- 
tics of each unit and attempts to. 
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_ netute. the. reasons given. by BLM | 


7 for its findings... 
We will not ndertake ae a re- 


o ital of all of the detailed. assertions = 
~ and rebuttals made , respectively, by | 
_ appellant. and BLM. regarding each 


‘unit. However, in- order. that, the 


: reader may ‘comprehend the nature : 


7 of: the controversy, we will describe 
generally a few of the | _ issues 
asserted, a 


BLM’s. findings were, variously, 
that certain of the units had less 


than 5,000 _ acres. “(the Missouri 
River Island Unit j is only 29, acres),} 5 

and were lacking i in the outstand- 
ing wilderness qualities, public sup- 
- port for inclusion, and sufficient size 


to make practical their preservation. 


and use in an unimpaired. condition. 
| Appellant disagrees, alluding to 


various attributes. in each of. these 


units which. he feels ‘are’ outstand- 
ing he denies that the lack of pub- 
lic support for inclusion ‘of. a unit 


should be a factor Seen the © 


decision. 


BLM found that a presence of ; 


roads, fences, travel ways, private 


inholdings, mining activities, junk _ 
_ and litter, developed springs, aban-— | 
-doned. cabins, a transmission. line, — 


ete., constitute detractions. from the 
~unit’s wilderness qualities. Appel- 
lant asserts that. these. are less sig- 
nificant than the ecological, geolog- 
ical, historical, zoological, botanical, 


and ornithological values” ‘which: 


these units afford. 


oe of ieee than 5; 000 acres may be con- 


sidered, as: may roadless islands'of any’ size. 


, However, the size of an area can influence its 


oe potential for enjoyment of solitude, ‘isolation, 


and other wilderness values. 
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BLM ie that certain, units a | 
not offer the visitor. a great oppor-_ 


t tunity : for. solitude i in, isolation from 
man. and. his world. Appellant dis--.. 
agrees, pointing out that in.some 


instances solitude and isolation is 
provided by terrain features despite 
the proximity of cultural influences, 7 
and adding-that he “is sure the flat 


; topography of Unit 011-would make 


the degree of solitude less than out- 


standing to a ‘Montana rancher, but 
‘on the other hand an urban dweller : 
from our -east. coast: would experi- 


ence an cemenising: i of 
solitude.” bets 
_ These evaluations. are. eecnnly 


ees, and. judgmental. BLM’s_ 
efforts are guided by. established ~ 
- procedures and criteria, and arecon- _ 
ducted. by teams. of experienced 


personnel who are often specialists 


in their respective areas of inquiry. 
Their findings are subjected. to 
| higher-level review before they are 


approved and adopted. Considerable © | 


~ deference must be accorded the con- — 


clusions reached by such a process, 
notwithstanding that such ‘conclu- 


sions might reach a result over _ 


which reasonable men. ‘could. differ. - 
As we observed in Roséta ss ey - 
21 IBLA 289, 291. (1975): | 


Appellant's contentions — are  neitiion < 
erroneous nor unreasonable. They repre- _ 
sent only another. point. of view ; a dif-. 


ferent side of the ongoing controversy | 
over the identification and. priority of. con- — 
cerns which comprise the public interest. | 


' However, where the. responsibility for 


making such. judgments has been exer- 


cised.. by an. Officer. duly. delegated. with 


the ‘authority . to. do’ so, his action will 


' ordinarily be affirmed in the absence of 
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a showing of compelling reasons for modi- 
fication or reversal... : 


That holding. was echoed in Cali- 


fornia Association of Four-W heel 
Drive Clubs, 388 IBLA 361, 367-68 
(197 8), wherein we said: 


“Where ‘conflicting uses of the pablic 


lands are at issue and the matter has | 


been committed to the discretion of the 
. BLM, ‘the Board will uphold the decision 
of ‘the BLM unless: appellant: has shown 
that the BLM did not adequately consider 
all of the factors. involved, including 
whether less. stringent alternatives would 


accomplish the result. Cf. Questa Petro- 


leum Oo., 33. IBLA 16. on) nee 
Trujillo | [supral. 

We do not find that the- instant 
case presents sufficiently compelling 
reasons to warrant alteration of the 
decision below. ee | 


Therefore, pursuant to the au-— 


| thority delegated to the Board of 
Land Appeals by the: Secretary of 
the Interior, 43 CFR 41, the de- 
cision appealed from is affirmed: , 


ea W. Srursine — 
NU: Judge 


We CONCUR: 


James L. Bursxi - 
Adminis trative J ud ge 7 


| Gam, M. Mascinee. 
Administrative JF age 


/-RAYLE COAL CO. 


3 IBSMA. 111, 


Decided Aprit a, 1981 | 


Petition by: Rayle Coal Co. for review 
of the Aug. 7, 1980, decision of Admin- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


[88 LD. 


“istrative Law J udge: Sheldon L, Shep- | 


herd, Docket No. CH 0-95-P, uphold- 


ing a violation of the standards for 
road construction in. 380 CFR | 
715.17 (1) (2), alleged by the. Office of — 
Surface Mining Reclamation and En- 

forcement in Notice of Violation No. 

79-I-38~-60 and challenged by peti- 
tioner on the primary ground that the 


subject road is not covered by the cited | 
_ regulation. | 


Affirmed. 


‘1 Surface Mining Control and Recla- 


mation Act of 1977: Applicability: 
Generally—Surface Mining Control 
and Reclamation Act of 1977: Words 
and Phrases _ | | | 


| “Roads. maintained with pudtie funds.” ee 


Under an agreement with the West Vir- 
ginia Department of Highways whereby 


the right-of-way for a secondary road 


has been reopened and maintained by a 
eoal company for its use and that of the 
general public, the resulting road is not 
one “maintained with public funds” that 
is ‘excluded from the definition of “roads” 
in 30 CFR 710.5 and, thus, the road is 
subject to the construction standards in 
30 CFR 715. 17 (1) (2). . or. 


2. Surface Mining Control and Recla- 
mation Act of 1977: Initial Regulatory 


Program: Generally—Surface Mining 
Control and Reclamation Act of 1977: 


State Regulation: Generally 


Because compliance with state mining 
permit conditions does not excuse non- 
compliance with the initial Federal per- 
formance requirements, a decision by a 


state regulatory authority not to include 


a haul road within the. area ‘under state 
permit does not preclude application of 
the Federal requirements to the road. 


‘APPEARAN CES: Neal §. Tostenson, 


Ee. ‘ Cambridge Ohio, for Haye Coal 


4)  . RAYLE COAL CO, » 
. April 27, 1981 


San ae J ohn R. Woodrum, Esq. ., Of- 
fice of the Field Solicitor, Charleston, 


West Virginia, Marcus P. McGraw, — 


— -Esq., Assistant Solicitor for Enforce- 
ment, Susan Shands, Esq., and Mark 


‘Squillace, Esq., Division of Surface 
Mining, Office of the Solicitor, Wash- — 


ington, D.C., for the Office of Surface 
_ Mining Reclamation and Enforcement. 


OPINION BY THE INTERIOR 
_. BOARD OF SURFACE | 
MINING AND RECLAMATION 

| APPEALS — 


‘Rayle Coal Co. (Rayle) has peti- | 
tioned the Board to review a deci- 
sion of the Hearings Division up-. 


holding a violation of the road 
construction standards in 30 CFR 
715.17 (2) (2) alleged by the Office 
of Surface Mining Reclamation 
and Enforcement (OSM) ; in Notice 
of Violation No. 79-J-38-60. 
fore the Hearings Division Rayle 


7 attempted to show that the subject. 
road is excluded from the definition | 


of “roads” in 80 CFR 710.5 and, 
therefore, i is not covered by the con- 
struction standards for roads in 30 
CFR TAB. 17 (2) (2). The Adminis- 
trative Law J udge held otherwise. 


In support of its petition to the 
Board Rayle has repeated its argu-_ 
_ ment against OSM’s asserted regu- - 


latory authority and further ar- 


gued that, because the road is not _ 


part of its permit area, the company 
is in compliance with its state per- 


mit and, thus, not in violation: of 
the Federal standards, For the rea-_ 


sons presented below, we reject both 


Be- 
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arguments and affirm t the decision | 


under: review. 


| Factual wad Provednival: 
Background | 


omens pursuant to the ‘Giurface 
Mining Control and Reclamation 


Act of 19777. OSM. conducted in- 


spections of Rayle’s surface coal 
mining operation (State Permit No. 
1-79) in Ohio County, West. Vir 


-ginia, and issued to Rayle Notice of 
In this 


Violation No.. 79-J-38--60. 
notice OSM charged the company — 
with a failure to construct’ a haul ~ 
road in accordance with 30 CFR | 


715.17 (2) (2). The haul road. was 


identified in the notice as the section 
of West Virginia Secondary Route 
4/1 between Rayle’s access road and 
West Virginia State Route 2. sf | 
Rayle petitioned the Hearings | 


‘Division for review of the notice on 


Feb, 22, 1980. The company did not 
allege that the haul road described — 


In the notice was constructed in ac- 


cordance with the cited regulation ; | 
rather, it challenged the notice on 


the ground that the haul road is a 


eublic road under the ultimate con- 


— trol of West Virginia. On Apr. 285, ’ 


1980, a hearing was conducted on 
Rayle’s petition. The following ~ 
statements of the Administrative 
Law Judge summarize the evidence 


7 adduced at the. hearing. — 


There apparently was opposition from 
people living on the improved and main- | 
tained portion of Route 4/1 to the use of 
the road by the petitioner's coal hauling 


. trucks. Asa result, the > petitioner entered 


1 Act of Aug. 3, 1977, ‘91 Stat. 445-532, 30 


U.S.C. §§ 1201-1828 (Supp. II 1978). 


DECISIONS OF THE 
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into an aeresnient with. the State of West 


Virginia (Respondent’s Exhibit No. 4) - 


whereby the petitioner obligated itself to 
- reopen, grade and widen the unmain- 
tained portion of Route 4/1..over the 


State-owned right of way to reconnect the ~ 


same in a northerly direction with the 


State highway system. The petitioner was 
obligated to perform . the necessary work. 
on approximately 1.5" miles of County 
Route 4/1. The violations as to the haul 


road were described by Mr. Petitto: be- 
ginning at page 25 of the transcript. The 
testimony of Mr. Petitto with the corro- 
boration from Respondent’s Exhibits Nos. 
5a, Se, 5d and 5f abundantly established 
that this subject road was not maintained 
as required by the interim regulations. 
Indeed, the petitioner put on no evidence 
to rebut the respondent’s case (Tr. 91). 

Further undisputed evidence. was given 
by Mr. J. Darrell Bowen (Tr. 76) who 
was called by the respondent. Mr. Bowen 
is employed as a civil engineer for the 
West Virginia. Department of Highways 
and testified that in 1933 at the time the 
State highway system came into existence 
that the portion of the road in question 
became part of the State highway system. 
Subsequently, between 1948 and 1950, the 
portion. of fhe road in question appar- 
ently was dropped from the inventory log 


of the State of West Virginia CD. ),<- 
Mr. Bowen further stated that his records 
did not indicate that any maintenance | 


was performed since the time the subject 
road was dropped from the West Virginia 
highway map (Tr. 82). [Decision at. 2.] 


The Administrative Law Judge 


concluded on the basis of this evi- 
dence that Rayle’s haul road “is not 
excluded from [OSM’s] jurisdic- 


tion [under] the Act and that the © 
notice of violation was. - Properly 


ascuod,, - da? 2. 


a The Adeninteeeatice: Law J udge earthen’ as- 


sessed & civil penalty. of. $2,000. (40 points) ” 


for. the violation (Decision at 3). Because 
Rayle did not challenge the civil penalty 


amount in its petition to the Board, we do not : 


Teview the penalty in our decision. 


DEPARIMENT OF THE INTERIOR 


[88 LD. 
Discussion and. Conclusion 


ae] We agree. that Rayle’s Ss haul 


road is not “maintained with public 


funds,” so as tobe excluded from | 


the definition of “roads” at 30 CFR — 


710.5,° and that the road is, there- 


fore, subject to the construction 


standards at 80 CFR 715.17 (Z) (2). 
- The undisputed evidence shows 
that from approximately 1950 until | 
1978 the portion of Secondary 

Route 4/1 now used by Rayle as” 
a haul read was not mentioned in 


West Virginia’s road inventory log 
and was left. in disrepair by the 


State (Tr. 80-84). In June 1978 
Rayle entered into an agreement 


with the West Virginia Department 


of Highways giving Rayle tempo- 
rary permission to reopen, grade 
and widen a. 1.5-mile -section of 
Route 4/1 for coal haulage (Exh. 
R-4). Rayle agreed to assume lia- 
bility for any damage to persons or 
property from its work on the road, | 


to maintain the road in a suitable 


condition for the traveling public 


who might use it, to restore the 
road at the completion of hauling 


to a condition better than that on 


the date of the agreement, and to 


post a bond securing the company’s 


3 'Phis definition is: 

“Roads means access and haul roads con-— 
structed, used, reconstructed, improved, or 
maintained for use in surface coal mining 
and reclamation operations, including use by 
ecoal-hauling vehicles leading to transfer, 
processing, or storage areas. The term includes 
any such road used and not graded to approxi- 
mate original contour within 45 days: of con- 
struction other than temporary roads used 
for topsoil removal. and coal haulage roads 
within the pit area. Roads maintained with 
public funds such as all Federal, State, county, 


er local roads are excluded.” (Italics added.) . 


_ D (2). | | 
[2] The fact: that Rayle’ S haul : 
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| performance of the terms of the 


agreement (Exh. R-4). 


| No mention is made in the agree- 
| ment of any financial responsibility 
on the part of West Virginia for 


~ maintenance of the road. during its’ 


use by Rayle; * rather, such respon- 
sibility clearly falls on Rayle under 
-the agreement. The State merely 

. has. granted Rayle. permission to 

_ develop and utilize a public right- 


of-way. Accordingly, we hold that — 
the road is not excluded from the 


definition of “roads” at 30 CFR 
710.5 and is subject to the construc- 
tion standards of 30 CFR 1b. 17 


road may not be subject to the terms 
. of the. company’s state mining 
- permit (Tr. 61, 63, 76; Brief for 
x Petitioner at 2) does not affect our 
holding. Compliance with the terms 
of its permit does not, per se, relieve 


Rayle of its obligations under the 


initial Federal performance stand- 


ards. Cedar Coal Co., 1 IBSMA . 
145, 86 T.D. 250 (1979). Correspond- . 


ingly, the determination by the 
West — 
Natural Resources not. to include 
the haul road within Rayle’s permit 
area does not preclude application 
- of the Federal performance stand- 
, cae road. 


. # Rayle’ S epee that the West Virginia 
Department of Highways has expended public 
funds in supervising and controlling the use of 
the haul road under. its agreement with Rayle 
(Brief for Petitioner at 3), and that West Vir- 


_ ginia’s ownership of the road continues under 


the agreement (id.), do not show the kind of 


_ expenditures of public funds for maintenance 


_ of the road required under the exclusionary 
language of 80 CFR 710.5. 


Virginia Department. of. 
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For. the. fetaroing reasons, ‘the _ 


decision below upholding. violation 


1 of Notice of Violation No. 91 - 


38-603 is affirmed. 
Mises J. Miretx ae - 
Administrative Fudge a 


iNewrow Farsrane: 3 
Administrative J udge BA a.” 


Wu A. Irwin Pi 
— Chief cuinunetaees J 


RONALD wd OHNSON 


3 TRSMA 118 a oe 
| Decided April 27, 1981 
Appeal by Ronald W. J ohnson from the | 
July 18, 1980, decision of Office of. Sur- — 
face Mining Reclamation and Enforce- 
ment Regional Director Edgar. A. 
Imhoff, in Citizen’s Complaint -No. 


3-IL-4-80, holding that Peabody Coal 
Co. had valid existing rights to con- 


duct surface coal mining operations — 
within 300 feet of two occupied mobile 
homes on Mr. Johnson’ $ Beery: : 


Remanded. 


1, Surface Mining Control and Recla- = 


mation Act of 1977: Initial Regulatory 


Program : Generally—Surf ace Mining . 
Control and Reclamation Act of ae : 
State Regulation: Generally 


During the initial regulatory program, 

OSM may defer to the state for an initial 
determination on valid existing rights, 
but when that determination is properly 


questioned; OSM has an independent - 
responsibility to review it to ensure that 


it was made in compliance with ee ini- 


tial program Pee 7 
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a APPEARANCES: Ronald W. Folnavn, 
Sparta, Illinois, pro se; Myra Spicker, 


Esq. ., Office of the Field Solicitor, Indi- 


|  anapolis, Indiana, Arlene Robinson, 
Esq., Mark Squillace, Esq., and Marcus 


P, McGraw, Esq., Assistant Solicitor 
- for Enforcement, Office of the Solicitor, 
Washington, D.C., for the Office of Sur- 


face cone Reclamation and Enforce- 
ment, . 


OPINION BY THE INTERIOR | 


BOARD OF SURFACE 
MINING AND RECLAMATION 
| ‘APPEALS 


On Sept, 2, 1980, Ronald W. 
Johnson filed an appeal. from a 
July 18, 1980, decision of Office of 
Surface Minine Reclamation and 
Enforcement (OSM) Regional Di- 
rector Edgar A. Imhoff in Citizen’s 
Complaint No. 3-IL-4-80.1. This 
complaint had been filed under the 
provisions of the Surface Mining 
Control and Reclamation: Act of 


1977 (Act)? and its implementing 


regulations. The decision, based on 
a June 27, 1980, inspection of Pea- 
body Coal Company’s (Peabody) 
surface mining operation con- 


. ducted under Tlinois permit 980- 


82, issued on May 14, 1980, held that 
Peabody had valid existing rights 
under sec. 522 (e) of the Act, 30 


‘U.S.C. § 1272(e) (Supp. IT 1978), 


to conduct surface coal mining op- 
erations within 300 feet of two oc- 
cupied mobile homes on Mr. J ohn- 
son’s property. For the reasons set 
forth below, we remand this case to 
OSM for further consideration. — 
-1Mr. Jobnson was granted the right to ap- 
peal this decision on Aug. 12, 1980, by Acting 
Regional Director W. Russell Campbell. 


2 Act of Aug.-3, 1977, 91 Stat, 445, 30 U.S.C. 
§§ 1201-1328 (Supp. II 1978). 


| DECISIONS OF THE DEPARTMENT OF THE 


-moved a mobile 


(88 LD. | 


INTERIOR 
| Background | 
On Dec. 16, 1979, Mr. Johnson 


bought 4 acres.and a residence from 
“William Lamont. Mr. Lamont re- | 


served the coal and other mineral 


rights in the 4 acres. On Dec. 29, 


1975, Mr. Lamont and Peabody | 
signed a “memorandum of agree- — 
ment” under which Peabody was to 
purchase 406 acres adjoining Mr. 
Johnson’s property and Mr. La- 
mont’s reserved mineral rights in 


Mr. Johnson’s property by July 1, 


1977. Peabody received Illinois per-. 
mit 560-79 sometime in 1976, cover- 


_ ing this area. On July 14,1977, Mr. | 


Lamont deeded the property to 


-Peabody.? At that: time, part of the | 


property could not be mined be- 
cause of a city ordinance prohibit- 
ing mining within certain areas. 
On Feb. 27, 1978, the Sparta city 
council finalized action permitting 
mining within 114 miles of the city 
limits, thus allowing Peabody to 
mine the entire property purchased 


from Mr. Lamont. Subsequently, 


Mr. Johnson filed an action in State 


court seeking invalidation of the 


new city ordinance. There is no in- 


dication in the record whether this 


case has been concluded. 

On Jan. 2, 1980, Peabody mid 
for a new permit, which was issued 
on May 14, 1980. The permit pro- 
hibited mining within 300 feet of 
Mr. Johnson’s house. 

On May 9, 1980, Mr. Johnson 
home onto the 


8 According to a notation In the margin, the | 


deed from Mr. Lamont to Peabody was not 
filed in the county clerk’s office until Jan. 29, — 
1980. 


495] ke wtih RONALD W. JOHNSON. — 
— — April 27, 1981 


mOnchweet ~ corner of his ‘Jot. ‘On 


- May 12, 1980, he requested OSM to 


monitor his property for several 


possible violations of the Act and 
initial program regulations by Pea-— 


hody, including mining within 300 


feet of occupied dwellings. Some-— | 
Johnson | 


time in late May, Mr. 
moved a second mobile home onto 
the southwest corner of his lot. 


On June 4, 1980, OSM informed 


Mr. Johnson that the State regula- 
tory authority would need to make 
a determination of whether Pea- 
body had valid existing rights to 


mine the areas around the mobile — 
homes. OSM inspected the site on 


June 27, 1980, and issued an inspec- 


pu report stating that Peabody 


“can ( probably). demonstrate to the 
regulatory authority that the coal 
is both needed for and immediately 
adj acent to an ongoing surface coal 
mining operation for which all per- 
mits were obtained ‘prior to Au- 
gust 3, 1977,” ° the effective date of 
the Act. No enforcement. action. was 
taken.. On July 18,1980, the OSM 


| Regional: Director affirmed the de- 
- cision not to take action against 


Peabody. Subsequently, on Aug. 27, 
1980, Tilinois determined that Pea- 
| body chad valid existing: rights 
. under OSM regulations. 


\ qalthough i€ fs not totally ‘clear from the 
record,, Mr. Johnson may not have informed | 


Peabody that this mobile home was occupied 
until June 25, 1980. It is also not clear 


- whether it was in fact occupied before. that 


date. 
5 This language. is | ‘heased on 30 CFR 761.5. 
a regulation written in terms .of the perma- 


| nent regulatory program under the Act, but 


- Made effective during the initial program by 
44 FR 77446 (Dec. beat 1979). 
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On Gant: 2, 1980, Mr. Johnson 
appealed the Regional Director’s 
decision to the Board. After initial 
submissions concerning whether or 
not the appeal: oak be. granted, 
the Board issued an order on Nov. 


4, 1980, seeking briefs on whether 


OSM had authority to review a 
decision of a state regulatory 
authority on valid existing rights, 


and, if there were such authority, — 


what procedures should be followed 
in conducting that review. Briefs 


were received from Mr. J ohnson, . 


OSM, and Peabody. | 
Discussion and Conclusions — 


[1] During the initial regulatory _ 
program sec. 522(e) of the Act, 
30 U.S.C. §1272(e) (Supp. IT 
1978), and 30-CFR 710.4 place the | 
primary responsibility for deter- _ 
mining whether a permittee has — 
valid existing rights with the state | 
regulatory authority for those areas 
over which the state has control. 
That responsibility, however, is not 
exercised totally independently of 
Federal oversight, because during — 


the. initial. program, the Federal 
| Government i is an independent reg- 


ulatory body. Dayton Mining Co., - 
Inc., 1 TIBSMA 125, 86 ID. 241 


| (1979) ; S. Rep. No. 95-128, 95th 


Cong., Ist Sess. 57 (1977). Part of 
the purpose of this oversight role is 
to ensure that the states understand 


and properly apply the Federal reg- 


ulations which serve as the basis for 


many state regulations. In thiscon- 
text we have held that compliance 


with state. permit requirements does - 


not excuse noncompliance with the — 


Federal regulations. Cedar Coat Co., 
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1 IBSMA 145, 86 LD. 250 (1979). 
Thus, although OSM may defer to 
_ the state for an initial determination 
on valid existing rights, when that 
determination is properly ques- 
tioned, OSM has an independent re- 


sponsibility to review it to ensure 


that it was made in compliance with 
the initial program. regulations. _ 

In this. case, OSM’s decision was 
| issviéd on the basis of an inspection 
report. stating that Peabody could 
probably demonstrate that it had 
valid existing rights. It was also 


issued before Illinois had made 


a determination, OSM has not 


reviewed the State’s determination - 


In order to decide whether the regu- 

lations were properly applied. 
Therefore, this case is remanded 

to OSM for further consideration 


‘consistent with this decision.. The. 


- decision made following this con- 
_ Sideration. should. clearly apprise 


= both Mr. Johnson and Peabody of 
the. reasons and basis for the 


decision, 
| Newrox oe 
Administrative ees | 


Mew ie “Mrrxin | _ 
_ Administrative J rude 
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a Notice .) ‘sain for aisore: 
: tionary review filed by the. Office .of 


- DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


“In: Docket Nos. 


[88 LD. 


- Surface Mining Reclaniation and En- 
forcement from the Aug. 21, 1980, 
decision of Administrative Law Judge 
Tom M. Allen in Docket Nos. CH . 
0-239-R, CH 0-182-P, and CH 

0-200-P, dismissing the cases for fail- 
ure to show auShOEyy,, to cents the : 
site. 


Reversed and remanded. 


1, Surface Mining Control and Recla- 


Mmation Act of 1977: Applicability: 


Generally 


Proof of the intention to mine rr: and 
of a disturbance is sufficient to establish 
OSM’s authority to regulate a site. 


APPEARANCES: ‘Harold Chambers, 


Esq., Office of the Field Solicitor, 


Charleston, West Virginia, James M. 
McElfish, Esq,, and Marcus P. McGraw, 
Esq., Assistant Solicitor for Enforce- 


ment, Office of the Solicitor, Washing- _ - 


ton, D.C., for the Office of Surface Min-— 
ing Reclamation and. Enforcement; 
David J. Hutton, Esq., Jones & God- 
frey, Lebanon, Virginia, for. Russell 
Prater Land Co., Ine. 2. 


OPINION BY THE: INTERIOR 


BOARD OF SURFACE — 
MINING AND RECLAMATION | 
Pas & APPEALS © a 


The. Office of Sita Mining | 
Reclamation. and. Enforcement | 
(OSM) ‘has sought - review of the | 
Aug. 21, 1980, decision of Admin- 7 
istrative Law Judge Tom M..Allen — 
CH (0-239-R, CH | 
0- 182-P, and CH 0-200-P.. That. 
decision dismissed ‘the cases on the — 
grounds that OSM had. failed to 
show that it had Lanthority 1 to Tegu- 
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1 IBSMA 145, 86 LD. 250 (1979). 
Thus, although OSM may defer to 
_ the state for an initial determination 
on valid existing rights, when that 
determination is properly ques- 
tioned, OSM has an independent re- 


sponsibility to review it to ensure 


that it was made in compliance with 
the initial program. regulations. _ 

In this. case, OSM’s decision was 
| issviéd on the basis of an inspection 
report. stating that Peabody could 
probably demonstrate that it had 
valid existing rights. It was also 


issued before Illinois had made 


a determination, OSM has not 


reviewed the State’s determination - 


In order to decide whether the regu- 

lations were properly applied. 
Therefore, this case is remanded 

to OSM for further consideration 


‘consistent with this decision.. The. 


- decision made following this con- 
_ Sideration. should. clearly apprise 


= both Mr. Johnson and Peabody of 
the. reasons and basis for the 


decision, 
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: tionary review filed by the. Office .of 
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“In: Docket Nos. 
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- Surface Mining Reclaniation and En- 
forcement from the Aug. 21, 1980, 
decision of Administrative Law Judge 
Tom M. Allen in Docket Nos. CH . 
0-239-R, CH 0-182-P, and CH 

0-200-P, dismissing the cases for fail- 
ure to show auShOEyy,, to cents the : 
site. 


Reversed and remanded. 


1, Surface Mining Control and Recla- 


Mmation Act of 1977: Applicability: 


Generally 


Proof of the intention to mine rr: and 
of a disturbance is sufficient to establish 
OSM’s authority to regulate a site. 


APPEARANCES: ‘Harold Chambers, 


Esq., Office of the Field Solicitor, 


Charleston, West Virginia, James M. 
McElfish, Esq,, and Marcus P. McGraw, 
Esq., Assistant Solicitor for Enforce- 


ment, Office of the Solicitor, Washing- _ - 


ton, D.C., for the Office of Surface Min-— 
ing Reclamation and. Enforcement; 
David J. Hutton, Esq., Jones & God- 
frey, Lebanon, Virginia, for. Russell 
Prater Land Co., Ine. 2. 
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BOARD OF SURFACE — 
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Pas & APPEALS © a 


The. Office of Sita Mining | 
Reclamation. and. Enforcement | 
(OSM) ‘has sought - review of the | 
Aug. 21, 1980, decision of Admin- 7 
istrative Law Judge Tom M..Allen — 
CH (0-239-R, CH | 
0- 182-P, and CH 0-200-P.. That. 
decision dismissed ‘the cases on the — 
grounds that OSM had. failed to 
show that it had Lanthority 1 to Tegu- 
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late Russell Prater Land Ca Inc.’ : - 


| (Russell Prater), operations at the 
site in question. We reverse: that 


| ~ decision. and remand .the: case. — | 
| further ee 


B ack ground — 


osm inspected Russell Prater? S 
Mine +2 in Buchanan County, Vir- 
ginia, on Jan. 16 and 24,1980, pur- 


suant to the Surface Mining Con- . 
trol and: Reclamation Act: of : 1977 


(Act).1 As a result. of that inspec- 
- tion OSM issued Notice of Viola- 


tion. No. 80-I-83-2, alleging seven 


violations of the Act.and regula- 


80-I-83~1 for failure to abate a 

tions 1 through 3.? | : 4 
Russell Prater applied for review 

_ of the notice and order and prepaid 


the ‘proposed civil penalty. assess- 
‘ments. At. the hearing on July 10, : 
1980, Russell Prater moved for.sum- 

: mary. decision at: the conclusion of | 


OSM’s evidence on the grounds: that 


OSM had failed to. prove! its author- 


ity. to. regulate | the. site because | it 


had not shown. that. any coal had 


3 been. removed. The Administrative 
Law J udge g granted the motion. This 


decision was confirmed in a written | 
decision ‘issued on Aug. 91, 1980. 
OSM appealed from this decision 


and both eee filed briefs. 


“1 Aet of ee 3 1977, ‘OL Stat. 445, 30 U. 8. Ce. 


§§ 1201-1328 ..(Supp.. IF 1978). 
a. Violation 4 involved a topsoil removal’ pie 


lem. No remedial: action was. required - because 


the topsoil could not be salvaged. 
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Discussion and. CG. onclusions 


[1] At the peace the OSM in- 
-spector testified that two Russell 
‘Prater officials’ told him that they 


had intended to open a deep mine at 
_ this site.? There was also evidence. 
that the site had been disturbed by. 


Russell Prater .(Tr. 19-21). Proof 
of the. intention to mine coal and 
of a disturbance is sufficient to estab- 
lish OSM’s authority to regulate 
the: site. Cf. Squire Baker, 1 


-IBSMA 279, 86 LD. 550 (1979). 
_ Neither the Act nor the regulations | 


requires OSM to wait until coal has — 


actually been removed from a site 
tions. A followup: inspection on | 
Apr. 3, 1980, resulted in the termi- 
nation of violations 5 through 7 and | 
the issuance of Cessation Order No. 


otherwise subject to regulation be- 


fore it has authority to regulate that 


site.t This is not to say that Russell _ 
Prater might not be able to adduce 
facts that would cause OSM to lose — 
its authority or that it might. not 
have valid defenses. to the charges. 


Jt is. to say that, at. the stage. the — 


proceedings had” ‘reached below, 


‘OSM had established authority: over 


this site, and the motion’ ‘for 'sum- 


ze 8 For the use of. cia mente be company off- 


dials in- establishing” ‘OSM’s prima facie” ae 
‘gee Island Creek: Coat: Go.:;:1° IBSMA: 316;- 


LD. 724 (1979) ; Burgess Mining and ee 


tion Corp.; 1 IBSMA& 293. 86 LD. 656° (1979). 


4OSM also showed that there was black ma- _ 
terial spilled along the, access. road. that «was, 
in the inspector’s opinion, part. ‘slag: and part 


coal (Tr. 59). This evidence was intended to 


show ‘that ‘coal: had ‘been removed * from the — 
site. The OSM. inspector: attempted to. relate 
what a landowner in the’ area ‘had. told him 
about coal removal, but this ‘testimony. was — 
excluded, ‘apparently on the. grounds that it 
was: hearsay (Tr: 92-938). We- note that the 
rules of evidence: are less restrictive in an ad- 
ministrative setting than in the courts. Hear- 
Say. testimony .is. especially. Subject .to more 
lenient, treatment and should not be excluded 
solely on ‘the:‘grounds that it. is hearsay. See 
Roberts. Brothers Coat Co., Inc., 2 IBSMA 284, 


. 295 n.8, ST I.D. 439, (445 1.3 (1980). 
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‘mary decision should not have been 
granted. 


The Aug. 21, 1980, eacon is 


meversed and the case is remanded 
to the Hearings Division for fur- 
ther proceedings not inconsistent 
we this decision. . | 


Maas J. Miers "3 
Administrative Judge 


Wr ih Tew 
Chief Administrative Judge 


Newton FRISHBERG 
Administrative J udge 


‘MARCO, INC. 


3 IBSMA 128 
Decided April 27, 1981 


Appeal by the Office of Surface Mining 
Reclamation and Enforcement from 
the Sept. 16, 1980, decision of Admin- 
istrative Law Judge David Torbett in 
Docket No. CH 0-200-R, vacating 
Notice of Violation No. 80-I-57-5 is- 
sued to Marco, Inc., on the grounds 
that: the disturbance cited was caused 
by an independent third person. 


- Affirmed as modified, 


| 1. Surface Mining Control and ‘Recta: 
mation Act of 1977: Notices of Viola- 


tion: -Permittees 


. OSM. may. rely on state records £6: deter- 
mine the. Dern tree: Of an: area. 


2, Surface Mining Cuittal ‘anal Reola- 
mation Act of 1977: Evidence: Gener- 
~ ally—Surface Mining | Control and 


DECISIONS OF THE. DEPARTMENT OF THE INTERIOR 
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Reclamation Act of 1977: Notices of 
Violation: Permittees . 


Competent - evidence that the person 
listed in state records as permittee over — 


an area had no legal right under state 


law to mine or reclaim that area and. 
that the person was not conducting min- 
ing or reclamation operations there as. 
contemplated in 30 CFR 700.5 (1978) is 


_ sufficient to rebut a prima facie showing 


that: the person is the permittee. 


APPEARANCES: Kevin M. O’Brien, 


 Esq., and Marcus P.. McGraw, Esq., 
_ Assistant Solicitor for Enforcement, 


Office of the Solicitor, Washington, 
D.C., for the Office of Surface Mining — 
Reclamation and Enforcement; James 
P. Jones, Esq., Penn, Stuart, Eskridge 
& Jones, Bristol, Virginia, for Marco, 
Inc. é 


OPINION BY THE INTERIOR 
BOARD OF SURFACE _ 
MINING AND RECLAMATION 
APPEALS 

This appeal was brought by the 
Office of Surface Mining Reclama- 
tion and Enforcement (OSM) from 
the Sept. 16, 1980, decision of Ad- 
ministrative Taw Judge David 
Torbett in Docket No. CH 0-200-R. 
That decision vacated Notice of 
Violation No. 80-I-57-5, originally 
alleging three violations, on the 
grounds that Marco, Inc. (Marco), 
was not responsible for the mining 
in. question. For the -reasons set 
forth below, we affirm that decision 
as modified 4 in this opinion. | 


- | Background 
ern in 1974, Marco. abe: 


tained Virginia permit 1856: cover. 


so) MARCO,’ ING. 
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| ing 333. acres in Wise’ County. On. 
July 25, 1975, Marco leased the min-— 
eral rights in that property from 


Virginia. Iron, Coal and Coke Co. 
(Virginia Irony and began mune 
operations. 

In 1979 Marco officials were ap- 
proached by S.R.M. Excavating, 
Inc. (S.R.M.), who tried to lease 
from them 4,8 acres that. Marco had 
leased from Virginia Iron, Because 


Marco had decided not to mine the. 


area S.R.M. sought to mine, it 
_ agreed to surrender. that tract back 
to Virginia Tron, and on Sept. B, 
1979, 
_ that part of its lease . to Virginia 
Tron. 
“SRM. submitted a permit appli- 
cation to the State on Sept. 6, 1979. 


_ After being informed that. Marco 


would have to relinquish its permit 
on that area before a new permit 


could be issued, S.R.M. requested 


Marco to relinguish its permit. 


Marco executed a relinquishment on 
a. form ‘provided. nyt the State on 


Oct. 8, 1979. 

Although S.R.M. was not jeu 
a permit until Mar. 7, 1980, it ap- 
parently entered the area and began 


mining sometime in late 1979 or 
early 1980. When OSM inspected: 


the site on Feb. 11, 1980, the inspec- 


tor found what he considered to be. 


three violations of the Surface Min- 
ing Control and Reclamation Act 
of 1977 (Act).t Because his records 
showed Marco as the permittee, he 
issued Notice of Violation No. 
80-I-57-5 to Marco as permittee, 


1 Act of Aug. 8, 1977, 91 Stat. 445, 30 U.S. C. 
$§ 1201-1328 (Supp. II ae 


‘it executed a. “surrender” of 


and listed S.R. M. as ‘the cpeator: : 
Service was accepted by Steven R. 
Mullins, President of S.R.M. 

‘Marco applied for review of the 
notice ? and a hearing was held on 
July 16, 1980. At the conclusion of. 
that hearing and in the Sept. 16, 
1980, written confirmation of the 
decision issued from the bench, the 
Administrative Law Judge found 
that S.R.M. was a separate entity 
from Marco; had mined the area 
without Marco’s knowledge, per- 


‘mission, or participation; and was . 
- nothing more than a wildcat miner. © 


He further found that OSM had 
not established a prima facie case 
against Marco and that Marco had. 


shown bya preponderance of. the . 
evidence that it was not mepeanve oh 
for the alleged violations. | | 


OSM appealed from this decision. 
and both parties filed briefs. 


Discussion and Conclusions - 


“Under sec. 521(a) (8) of the Act, 
30 U.S.C. § 1271 (a) (3) (Supp. IT 


1978), a notice of violation may be 


issued “to the permittee or his 
agent.” Permittee is defined in 30 
CFR 700. 5 (1978) >to be — 


2The record does not show how the notice 
got from the president of S.R.M. to Marco. 
The notice did, however, list Marco as per-. 
mittee and would have been counted against : 
Marco as a history of previous violations. 
Marco, therefore, could seek review of the 
notice. 

3 When final regulations for the permanent 
regulatory program were published in 44 FR 
15311 (Mar. 18, 1979) and in the 1979 edi- 
tion of CFR, the definition of permittee. dur- . 
ing the initial regulatory program was dropped 
without explanation..and a definition. of per- 


_ mittee under the permanent regulatory pro- 


gram was added in 30 CFR 701.5, The Board. 
sees no reason to. assume that the definition. 
—Continued 
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: any individual, partnership, association, 
society, joint stock company, firm, com-: 
pany, corporation, or other. business or- 


' ganization holding a permit to conduct 


7 surface coal mining and reclamation op- __ 


: er ations ‘issued py a State regulatory 
- authority pursuant to a State program 
or by the ‘Secretary pursuant to a Fed- 


eral program . or.a Federal lands pro- © 
_ gram. During the initial regulatory pro~ 
gram the.term includes persons conduct- 
ing surface coal mining and reclamation. 
operations regulated by a State under . 
State law ‘or conducting such operations. 
under a mining plan approved pursuant 
(Italics. 


to Part. 211. of this title. 
added. ] 


Thus, during the ital nace 


program, a person who either has 
been granted the right to mine or 
reclaim an area or who is mining or 
reclaiming an area that would 


otherwise be subject to regulation 


is a permittee. See Delight Coal 
Corp., 1 IBSMA. 186, 86 I.D. 321 
(1979). 


At the hearing in this case, the 


Virginia State inspector who was 
assigned to the Marco permit testi- 
fied that once Marco had executed 
the form relinquishing part of its 
_ permit, it had no further rights un- 
der its permit to take any action in 
that area (Tr. 83). The State, how- 
ever, would not send Marco any 
notice that the relinquishment: had 
been approved (Tr. 83), and Marco 
would remain the permittee on 


State records until a new permit 


was ane ae 36, 39). pen 


of’ seccattee should be ohsieel: during ie ini-’ 


tial regulatory program: We reach this con- 


clusion without: ‘regard to whether: the lack 
of a definition in’ 30 CFR 700.5 is the result 


of editorial oversight. or intentional deletion. 


See Claypool Construction Co., Inc.; 2 IBSMA 


| 81, 86 0.9, 87 LD. 168, 170 0.9 (1980). 
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Marco’s apparent status ‘as permit- | 


tee, however, the inspector stated 
that he would have cited it. for 


‘mining without a permit had ee 
disturbed any part of the area — 


covered by the relinguishment (Tr. 
Bye ae): 4 | | 7 
aba Tn j issuing the notice of Hole: 


tion to Marco, OSM relied on the 


records it had received from the 
State that listed Marco as permit- 


tee of this area. This reliance was 
entirely Justified. The State records 


established a prima facie case that 


neg was the permittee.* We held 


Wilson Farms Coal Co, 2 
TBSMA. 118, 87 LD. 245 (1980), 
that a permittee is a proper party 
to be issued a notice of violation. 
Therefore, OSM could properly 
issue the notice to Marco. : 

[2] Marco, however, presented | 
competent evidence showing that, 
although it was nominally the per- 
mittee over this area, under State 
law it had no legal rights in this 
area.° It furthermore showed that 
it had not disturbed the area, nor 
was it in any way associated with 


the person who had disturbed it. 


This evidence was sufficient to show 
that Marco neither held a permit 


4The State inspector indicated that he had 
not personnally been aware of the relinquish- 
ment because it came into the office as part of 
S.R.M.’s application for a permit. That ap- © 
plication was assigned to another inspector. 

5 OSM’s justified reliance on state records 
emphasizes the necessity for those records to 
be accurately maintained and for any changes 


- to be recorded as soon as possible. Of. Grafton | 


Coal Co., Inc., 2 IBSMA 316, 823 n.3, 87 1.D. 
521, 525 n.3 (1980). 
8 Marco’s lack of legal right in: this area is 


: emphasized by the fact that it would also have 


had no right to take the action cs to 
abate the aeees viginulon. 
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allowing it to sonduce dtitacs coal 
mining. and reclamation. operations 
in this area nor that it was conduct- 
Therefore, 7 


ing ‘such — operations. 
Marco was not a, permittee over this 
area.as that term is defined in 30 


CFR 700.5. (1978). Marco rebutted 
OSM’s prima facie case that it was 
the proper party to be served with 


the notice.? 


The Sept. 16, 1980, decision of the | 


Hearings Division is affirmed as 
. eee by this. opinion.' px 


— Frisnperc - ; 
| Administrative Judge 


“Wn A. Irwin. 24 
uae Admanistrative Judge 


“Metin J. Miexin | 
Administrative Judge 
LITTLE BYRD COAL Co., INC. 
8 TBSMA 136 
Dead Apes 30, 198F 


‘Appeal by the Office of Surface Mining. 
Reclamation and Enforcement from > 


the Aug. 20, 1980, decision of Admin- 
istrative Law Judge Tom M. Allen in 
Docket Nos. CH 0-181-P and CH 


0-288-R. The decision vacated one vio- 
lation listed in Cessation Order No. 


| 80-I-43-2 based o on Little Byrd’s fail- 


TOn the facts of eacoulk it. would appear 
that S.R. M. was the permittee over this area 
because it was “conducting surface coal min- 
ing and reclamation operations regulated by. 
a State under State law.” 30 CFR 700.5 
( 1978). See Delight Coat Corp., supra. 

87This opinion should not: be construed to 
relieve a person who is in fact a permittee of 
any responsibilities imposed by the cate and 

regulations. 


ure to abate. a ‘sedimentation pond vio- 
lation cited in Notice of Violation No. 


79-I-43-4, affirmed a second violation 


for failure to abate a haul road main- ; 
tenance ‘violation alleged in Notice of 


‘Violation. No. 80-I-43-2, and reduced | 


the civil penalty assessments for Notice 
of Violation No. 80-1-43-2 and the 


: cessation order. 


‘Affirmed as. modified in part re- 


versed in part. 


1. ‘Surface ‘Mining Ganteal’ and Recla- 
mation Act of 1977: Abatement: Re- 
medial Actions . ; 

A notice of eee N a ‘permit- 
tee to submit.a drainage design for regu- 
latory authority approval is proper even 
when such a design might include dis-- 
turbance of an area within 100 feet of an 


intermittent or perennial stream because 


the regulatory. authority could grant an 
exemption for that area under either 30 
CFR T17.17(a) or 715. 17(d) (3). 

2, Surface Mining Control and Recla- 
mation Act of 1977: Abatement: Reme- 
dial Actions — | 


Under the circumstances of this case, the 


Board declines to uphold a cessation 


order that forces a permittee | to take an 
illegal action. | 


8. Surface Mining Control and Recla- 
mation Act of 1977: Civil Penalties: 


Generally 


A civil penalty. will aoe a nay 


when the person assessed does not seek 


review of the penalty amount, and the 
underlying violation is not: vacated. 


4, ‘Surface Mining Control and Recla-. | 


mation Act of 1907: cm Penalties: : 
Amount | | 


A civil penalty assessment based on a 


part of a cessation order that is vacated 
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after administrative review cannot ae 
~ upheld whether or not review was pouent 
of the penalty amount, 3 eg ts 


APPEARANCES: ‘Harold Chambers, 
Esq., Office of the Field Solicitor, 


Charleston, West Virginia, John Pen- 


- dergrass, Esq., and Marcus P. McGraw, 


Esq., Assistant Solicitor for Enforce-. 


ment, Office of the Solicitor, Washing- 
ton, D.C., for the Office of Surface Min- 
ing Reclamation and Enforcement; 
David J. Hutton, Esq., Jones & Godfrey, 
_ Lebanon, ieee = Little aye Coal 
Co., Inc. 


OPINION BY THE INTERIOR 
BOARD OF SURFACE 
MINING AND LECLAMATION 
_ APPEALS” - 


~The Office of Surface Mining 
Reclamation and Enforcement 
( OSM) has sought review of the 
Aug. 20, 1980, decision of Adminis- 


trative on Judge Tom M. Allen 


in this case. That decision affirmed 
one violation listed in Cessation 


Order No. 80-I-48-2, vacated a 


second violation in that order, and 
imposed a total of $1,250 in civil 
penalties, 


Back ground 


Pursuant to the Surface Mining 
Ca. and Reclamation Act of 
1977 (Act),1 on Feb. 12 and 13, 
1979, OSM inspected Little Byrd 
Coal Co., Ince.’s 
underground mining operation in 
Buchanan County, Virginia, con- 
ducted under Virginia mining per- 


1 Act of Aug. 8, 1977, 91 Stat. 445, ae U. s. C. 
§§ 1201-1328 (Supp. II er ~ 
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(Little - Byrd) 


_-([88 LD. 


“mit 9655-U. As a err of that in- 
‘spection, OSM ‘issued Notice of Lan 
Violation (NOV) No. 79~J-48-4 to - 


Little Byrd. Only one of the three — 
violations alleged in that notice re- _ 
mains at issue. Violation 1 charged 


that, because Little Byrd had failed 
to install sedimentation. ponds as 
-required by 30 CFR 717.17(a), sur-_ 


face drainage from the entire dis- 
turbed area was not passing through 
sedimentation ponds before leaving 
the permit area. The notice required 
Little Byrd to “submit a design and 
obtain written approval from the 
regulatory authority for construc- 
tion of a sedimentation pond or a 
series of sedimentation ponds.” 
OSM next inspected Little Byrd’s 
operation on Aug. 28, 1979,2 but 
took no enforcement action. During 
that inspection the inspector found 
that three sedimentation ponds had 
been installed, but that one area, 
which contained a spoil pile and 
was located within approximately — 
20 feet of a stream, had been sur- 


rounded with a straw bale barrier 


and that its drainage did not pass 
through a pond. Company officials 
informed the inspector that they 
were seeking a variance from the 


regulatory authority for that area 


under the small-area exemption DEO 


_ visions of 30 CFR 717.17(a) (3). 


After a Feb. 1, 1980, inspection, 
OSM issued NOV No, 80-I-48-2 to _ 
Little Byrd. That notice alleged 


_ three violations, two of which re- 


2From Feb. 14 iiecden rer 10, 1979, OSM 
was prevented from enforcing the Act in Vir- 
ginia because of an injunction issued in Vér- 
ginta Surface Mining and Reclamation Assoc., 
Inc. v. Andrus, Cly. No. 78-0244-B_ OEP: Va. 
Feb. 14, 1979). 


. tion pond violation ; 


50) = ss LTTE BYRD COAL CO., INC. 4 


| 505 


pis 30, 1981 


main. ae issue: a olnion ii hnewed 


failure to properly maintain a haul 


road as required by 30 CFR.717. 17 


(j) (8), and_ violation. 3 alleged - 


failure. to. monitor ground 5 water 


under 30 CFR 717.17 (h) ,; 


_ OSM inspected the site. again on 


Ae 9, 1980. No additional sedi- 


mentation ponds had. been con- 


~~ structed. since Aug. 28, 1979, and — 
Little Byrd: had not received: ae 


variance from the State for the spoil 
pile area. The inspector modified 
the remedial action required by 
NOV No. | 


“Install sedimentation ponds, diver- 


sion channels, and other structures 


for sediment control in order to 


insure all surface runoff from the 


disturbed area is passed through 
a sedimentation: pond or a series of 
sedimentation ponds.” After the 
completion of the inspection, OSM 

issued Cessation Order No. 80—I- 


43-9, charging Little Byrd with 
fale to abate the sedimentation : 


pond violation of the 1979 notice 


and failure to abate the haul road’ 


violation of the 1980 notice. 


On May 5, 1980, Little Byrd filed 


violation 3-of NOV Neo. 80-I-43-2 
is reversed and the violation is re- | 


for review of the cessation order 
and of the civil penalty assessment 
proposed for the 1980 notice of 


violation. A hearing was held and ae 
decision was subsequently issued on 


Aug. 20, 1980. That decision 
_ vacated both the sedimentation 
- pond violation in the 1979 notice 


| and the cessation ‘order as it related — 


to failure to abate the sedimenta- 


- ground ee monitoring violation 


‘79-I-48-4 to read: 


vacated. the 


of the 1980 notes: and upheld ‘the 
haul road violation, although re-— 


ducing the civil penalty for that 
violation to $500. In addition, the 


decision. found that the mandatory 
civil penalty for the cessation 


order* should have been imposed - 


for only 1 day ¢ and assessed a total 


of $750. OSM. appealed from this © 
decision and both “Pee filed 
briefs. | 


Discussion and Conclusions 


OSM. argues. that ne so oanden wa- 
ter monitoring violation was im-.— 


properly vacated on the basis of the «= - 
decision in in re: Permanent Sur- 


face Mining Regulation Litigation, 


Civ. No. 79-1144 (D.D.C. May 16, 
1980). We agree. That decision con- 
_cerns 80 CFR-817.52(a), part of the 


permanent: regulatory -program. 
The violation alleged in this case 
was of 30 CFR 717.17(h), a com- 
pletely. separate regulation not. be- 
fore the court. Furthermore, Little. 


Byrd had not.challenged this viola- 


tion and it was, therefore; not prop- — 
erly before the Administrative Law 
Judge. The decision below vacating 


instated.> 
OSM. also’ argues <a the edi 


mentation: pond. violation should 


8 See. sec. “B18 (h), 80. «U.S.C. § 1268(h) 


(Supp. II 1978), and 30 CER 723. 15. (45 ER fs 


58784 (Sept. 4, 1980)). =o 
~ £0O8M_ had assessed $750 for the 5 days that 


the cessation order was in effect for each of — 


the two violations ; 7. €., $8,750 for each viola- 
tion, for a total of $7,500. OSM response to 
Board order of Mar. 18, 1981. 

5 No. elvil . penalty “WAS. assessed: for “this 
violation. ; 
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not ye bes vacated. The portion 


- of the permit area finally at issue _ 
was a spoil pile located near a 


stream at the edge of the permit 
‘area. The construction of a sedi- 


ae mentation pond to control surface 
drainage from this pile would dis-- 
- turb the area within 100° feet of the 


stream. The decision below vacated 


- both the cessation order and notice 
of violation on the grounds that. 
such disturbance would violate 30 


CFR 715.17(d)(8), incorporated 
through 80 CFR 717.17(d), and 
that “an inspector may not require 
an operator to do an act which in 
itself is a violation of the oe 
tions” (Decision at 5). 

[1] 80 CFR 715.17(d) (3) states 
in pertinent part: “No land within 
100 feet of an intermittent or pe- 
rennial stream shall be disturbed by 
surface coal mining and. reclama- 
tion operations unless the regula- 


tory authority specifically author-. 


izes surface coal. mining and rec- 
_ lamation operations through such a 
stream.” The initial notice of viola- 
tion, which required Little Byrd to 
submit a drainage design to the 
State regulatory authority, was 


proper because the State could 


either have granted a variance for 
the spoil pile area under sec. 717.17 
(a) (8) or have permitted the con- 
struction of a pond within the 100- 


foot. buffer zone under sec. 715.17. 


(d)(8). The decision below va- 
cating violation 2 of NOV No. 


79-J-48-4 is , therefore, reversed. and. 


the violation is. reinstated. | | 
[9] That notice, however. was 
modified on the same day that the 


cessation order was issued so that 


DECISIONS. oF: THE. DEPARTMENT ‘OF THE . INTERIOR 
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‘he: order required Little Byrd to | 


cease operations ‘until the violation 


was abated by: constructing a. sedi- 
mentation pond, without first ob- 
: taining regulatory authority - ap- 
‘proval. Thus, the cessation order 
could be terminated only by Little 
 Byrd’s 


violating another regula- 
tion. Under the circumstances of 
this case, we decline to uphold a 
eessation order that forces the per- 
imittee to take an illegal action.°® 
Therefore, the decision below 
vacating violation 1 of Cessation 
Order No. 80-I-43-2 is affirmed as 


modified by this decision. 


Finally, OSM argues that the 
Adininistrative Law Judge had no 
authority to reduce the amount of 
the civil penalty imposed for the 
cessation order because that amount 
was not contested. There was appar- 
ently some confusion below over 
what money Little Byrd had paid 


to. ‘the OSM Assessment Office. By 


letter dated Mar. 31, 1980, the OSM 


| Division of Enforcement informed 


Tittle Byrd that $1,400 had been 
assessed against it for the haul road 
violation of NOV No. 80-I-43-2.’ 
On May 5, 1980, Little Byrd paid 
that amount into escrow as required 
by 43 CFR 4.1152(b). By letter 
dated May 6, 1980, OSM informed 
Little Byrd that $3,750 had been 
assessed for each of the two failures 


4 There is no suggestion in this case that no s 


alternative abatement could. have remedied 
the’ “cited violation without. causing the. per-- 


mittee to violate another regulation and we | - 


expressly decline to state an opinion as. to a 


notice or order in which such an allegation is 


made.’ : 7 
OSM response. to Board order of Mar. 18. 


Fi ace- 


8] LEPTLE BYRD COAL CO. 
se , a, fee April 30; 1981 


to abate violations listed i in Cessa- 


tion Order No. 80-I-43-2. 8 There is 
no indication in the record. whether 
or not the total amount of $7,500 
for the cessation order, or any part 


of that amount, was oc 


The decision. below reduced. the : 


haul road assessment from $1, 400: 
to $500. This reduction was clearly 


within the authority. of the Admin- 


istrative Law J udge. OSM con- 


tested this reduction i in its petition 


for discretionary review, but. did 
not address it i in its brief. Since we 


see no reason to alter the findings 
below, the assessment of $500 for. 
80-J-43-2. 
1s. affirmed, and. $900 must. be . Te: 
turned to Little Byrd in accordance. 


os, eialation 1 of NOV. No. 8 


_ with the requirements of sec. 518 ( ce) 


| of the Act, 30 U.S.C. § 1268(6) 
_ (Supp. I 1978). | 


Even though Little Byrd did sal 


seek administrative review of the 


civil penalty associated with the 
_cessation order, the Administrative 
Law Judge established it at $750 
because he found that the inspector 
was dilatory in returning to the 
mine to terminate the order after he 
was notified. that abatement had 
been completed. 
finding was based on contradictory 


evidence, we need not examine it be: 
cause of our disposition of this issue. 
[3] OSM assessed $3,750 under 
the cessation order for failure.to 
abate the haul road violation. Little - 


‘ i ‘ 


| ‘era. 


8 At that. time the peedea: dla not snaioeis 
the amount of this proposed civil penalty. That ae 
information was, introduced in. response to: the. " 


‘Board's Mar. 18, 1981, OFGET See text. at: td 
supra. . ably 


Although - ‘this: 
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Byrd did mar seek review | of this as- 


sessment, and the violation was not 
_ vacated. Since this penalty.was, not 
before the 


Administrative Law 
Judge, there was no basis for him 


to disturb it, and The: remains as 
Baseeeed. a | | 


[4] ‘Another $8,750 was. eabeea | 
for failure to abate the sedimenta- 


tion pond violation. Since the por- . 


tion of the cessation order upon 
which this‘ assessment was based 


was vacated after administrative 
review, a civil penalty assessment 


for that part of the order cannot be _ 
upheld. Therefore, even though the | 
amount of the civil penalty assessed 
for Cessation Order No. 80-I-43-2 


was not- under review, we will re- 


duce the penalty by the $8,750 as- 
sessed for the sedimentation pou 4 
violation. | a Bes oe 
In summary, as: to Notice of vie - 
lation No. 79-I-43-4, violation 2 is 
reinstated and upheldns to Notice | 


of Violation No. 80-I-43-2, viola- . ~ | 


tion 3 is reinstated and upheld, and 


- the $500 civil penalty found by the : 
Administrative Law Judge for vio- — 


lation 1 is affirmed: and as to Cessa-. 


tion Order No. 80-I-43-2, violation _ 


1 and its associated civil penalty are. 
vacated, and the $3,750 civil pen- 


alty assessed by OSM for violation 
2 is ata 


Win A Tawar af a 
co hie f Administrative J ‘wdge 


— Mewvin J. Mrrxin | 
_ Administrative J wage 7 


oO anon ‘Frisupere by a 
: Administrative NE udge ot 


OF THE 
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| TENNESSEE CONSOLIDATED COAL 
00, INC. 


DE CISIONS 


3 TBSMA 145 
Decided ri pril 30, I 981 
Appeal iy the? Office of Surface Mining 


Reclamation and Enforcement from the 


July 28, 1980, decision of Administra- 
tive Law Judge David Torbett, Docket 
No. NX 0-190-R, vacating Notice of 
Violation Nos. 80-2-75-26 
§0~2-75-27, issued to Tennessee Con- 
solidated Coal Co., Inc., for its failure 
to place excess rock and earth mate- 
rials from an underground mine in sur- 
face disposal areas in accordance with 
30 OFR 117. 15. 


Affirmed as modified. 


1. Surface Mining Control wiih 1 Recla- | 


mation Act of 1977: Spoil and Mine 
Wastes: Generally—Surface Mining 


Control and Reclamation Act of 1977: _. 


Words and Phrases - 


“Hacess.” When evidence oe sup- 
port a finding that material removed 
from an underground mine is in excess 
of that which will be necessary to 


achieve approximately original contour, — 


a violation of 30 CFR 717. 15 cannot be 
| upheld. 


‘APPEARANCES: Michael W. Bochm, 
 Esq., Gentry & Boehm, Chattanooga, 


Tennessee, for Tennessee Consolidated 
Coal Co., Inc.; John Philip Williams, — 
Esq., Office of the Field Solicitor, ‘Knox- 


Ville, Tennessee, and Marcus P. Mc- 
Graw, Esq., Assistant Solicitor for En- 
forcement, Office of the Solicitor, 
Washington, D.C., for the Office of 
“Surface Mining Reclamation and En- 
forcement. — | 


DEPARTMENT OF THE INTERIOR - 


and. 


[88 LD. . 


OPINION BY THE INTERIOR : 

BOARD OF SURFACE . 

MINING AND RECLAMATION 
APPEALS | 


The Office of. Surface ‘Mining 
Reclamation and Enforcement 
(OSM) has sought review of a deci- 
sion of Administrative Law J udge 


David Torbett vacating Notice of 


Violation (NOV) Nos. 80-27 5-26. 
and 80-2-75-27, issued to Tennessee 


Consolidated Coal Co., Inc. (TCC), 
pursuant to sec. 521 (a) (3), of the 


Surface Mining Control and. Recla- 
mation Act of 1977 (Act),1 and cit- 
ing two violations of the initial pro- 
gram regulations. For the reasons 
discussed below, we affirm that deci- 
sion as | modified by this opinion. 


| Factual and Pro cedural 
| Background | 


(on Mar. 26 and: Apr. 22, 1980, 
OSM inspected two underground 
coal mines (Nos. 24 and 28) owned 
by TCC and located in Sequatchie 


County, Tennessee. Subsequently, 


on Apr. 22, 1980, TCC received vir- 
tually identical NOV’s for each 


mine. The NOV’s charged TCC 
with “failure to place excess rock 


and earth materials from an under- 
ground. ‘mine in surface disposal 
areas in accordance with section 
715.15.” ? ; 


1 Act of Aug. 3, 1977. 91 Stat. 445, 80 U.S.C. 
§1271(a)(3) (Supp. IE 1978).. 

4'The. remedial actions required were. (1) 
cease use of disposal area; (2) remove all or- 
ganic material (trees in fill) ; (3) remove all 
waste earth materials from the area, or re- 
move enough material and reconstruct to as- 
sure a static safety factor of 1.5, and have a 
static safety factor certified by a registered 
professional engineer ; and (4) cover area with 
nontoxic/noncombustible material, seed, and 
mulch area. 
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On May? 23, 1980, TCC filed appli- . 
cations for review of the notices | 


and for temporary relief (Docket 
No. NX 0-190-R), pursuant to sec. 
525 of the Act, 30 U.S.C. § 1275 
(Supp. ii 1978), 43 CFR 4.1162, 


and 43 CFR 4.1261. On July 14, 
1980, a hearing was held and the 


| “Administrative Law Judge orally 
_ vacated the notices of violation on 
the basis that 830 CFR 715.15. did 


not apply because the regulation 

- was meant to control the permanent. 
- disposal of excess rock and earth 
~and the * materials’ de-. 
scribed in the NOV’s to TCC were | 


materials, 


not shown to be excess materials. He 
further concluded that the regula- 


tions were not specific enough to 


allow enforcement in that any de- 
cision by an inspector as to when 


an operator would have to perma-_ 
-nently store excess material would 


_ be arbitrary and capricious as an 


operator would not be given suffi- 


cient notice of what: he was required 


_ to do to comply with the regula- - 
tions. On J uly 28, 1980, he issued a 
written confirmation of his oral de- 


On Aug. 25,°'1980, ‘OSM. 


cision. 
filed. a timely notice of appeal. | 

| ~The disturbances at each mine- 
- site inspected by OSM include three 


bench areas: The first is an opera- 
tional bench on which are located — 
the mine opening, shops and ventila-_ 
tion fans; the second is the product 
bench on whieh are located the coal 
pile and the material piles which 
are the subject of these violations; 


and the third is the loading bench 


on which i Is @ haul road. Below the 
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third bench at each aneete are 
sediment basins which recelve. sur- 
face drainage (Tr. 14-18, 98, 103). 


~The coal and other material are © 


brought to the surface by means of 
a conveyor belt (Tr. 15, 16, 99). 
The coal proceeds to the end of the — 
belt and falls into a stockpile on 


the product bench. The noncoal ma- 
terial is pushed by a bulldozer to 
the side of the beltline where it falls 
_ by gravity and comes to rest at its 


angle of repose (Tr. 15, 16). | 
Testimony. by TCC’s vice presi- 
dent indicates that TCC has no def- _ 
inite plans. to use the materials in 
question to achieve approximate 
original contour (Tr. 113).%. He 
testified that TCC did not place the 
material in the fill in lifts, did not 


_revegetate the slopes of the fill, did — 


not install a rock toe buttress, but. 
did. dump material over standing 


trees (Tr. 120, 121). Nevertheless, 


TCC contends: that the material 


piles 3 in. question are not permanent 
storage (Tr. 100, 104), are stable, 


have never been subject. to: slides 


(Tr. 42, 48, 104), and that. there 1 1s 


insufficient, material in. the. piles to” 
achieve . approximate. original con- 


tour of the disturbed areas of the — 


two mines, a contention supported 
by an outside engineering firm re- — 
tained by OSM (Tr. 76-78, 122; _ 
Exh. R-6), and accepted by the Ad- 


‘ministrative Law Judge in his oral 
decision (Tr. 136, 139). 


3 Applicant’s exhibit A~3 reveals that TCC 
is in the process of negotiating a possible 
agreement for the sale of such materials, - 
which if consummated would require TCC to 
use other materials to achieve approximate 
original contour of the mines in question. 
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‘Discussion 


filling and grading operations shall 
be placed in surface disposal areas 


in accordance with requirements of | 


—§ 715.15.” (Italics supplied. ) By al- 
leging a violation of sec. 717.15 
OSM implies that there is an excess 
of rock and earth materials. “Ex- 


| cess,” however, i is not expressly de- 
fined in the. initial regulations. 7 


Reference to sec. 715.15 is therefore 


necessary to determine the intended 2 


meaning” of this term. 


See. 715.15 is concerned os. 
“spoil.” “Spoil” is defined in 30 


_ CFR 710.5 as “overburden that has 


| been removed during surface min- 
ing.” See. °715. 15 specifies that 
“Ts]poil not required to achieve ap- - 


proximate. original contour” must 
be handled in* certain approved 
ways. From reading: secs. 715.15 and 
ale together, it- appears that, “ox. 
cess” material from an ~under- 


So ground mine is that’ ‘which is: not 


necessary to achieve the approxi- 


_-U:S.: GOVERNMENT PRINTING OFFICE : 
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mate original contour of disturbed 
| surface areas, See also” 80 CER 

TCC is Sonmged with volene 30. | - 
CFR 717.15, which provides that 
“excess: see and earth materials - 
produced from an underground 
*; mine and not disposed in “under-— 

ground workings or used in back-— 


T17.14(a). | 

[1] When, as in this case, ie evl- 
dence (Tr. 76-78, 122; Exh. R-6) 
does not support a finding that ma- 
terial removed from an under- — 
ground. mine is in excess of that 
which will be necessary to achieve 
approximate. original contour, Sec. 
717.15 is not yet an applicable per- . 
formance requirement. The notices 


of violation. were therefore im-_ 
7 properly issued to TCC. A 


For. the foregoing. reasons, the 


J uly. 98, 1980, decision of the Hear- | 


ings Division vacating N otice of 
Violation Nos. 80-2-75-96 and 


80-27 5-27 1 1s atlirmed. 


‘Mevix a. oe 
A dministrative J nage 


| Newron Marae 
Administrative J: si ge 


Wi A. Twin oe o 
| Onie of Administrative J udge 


7 Aaeaaea Tce is held fot to be subject yet 
to. the. requirements. of See. 717.15, this.deci- | 
sion does not ‘exempt TCC from compliance 
with any: other ‘environmental. standards ‘re- 
garding the. sAtOERES or disposal. of . such 


materials. 3 
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ALASKA PLACER co. a 


e Bi ANCAB 260 


_ Appeal of Aiceha Placer Company 
from the Decision of the ‘Alaska State 
Director, Bureau of Land Management 
F-14955-A and F-14955-B. 


Dismissed. 


cnn Aiasek Native ‘Claims Settlement 
Act: 
Board: ‘Appeals: Dismissal” 


_ An appeal will be ‘dismissed wien. an 
- appellant has’ failed to file additional 


pleadings ordered by the Board pursuant 
to 43 CFR Part 4, Subpart J,°4.907, and 
further fails to comply with an order of 
the Board requiring a showing of cause. 


APPEARANCES: George Trefry, Esq., 


Holland and Trefry, for Alaska Placer — 


Company; Robert Charles Babson, 


Esq., Office of the Regional Solicitor, 


_ for the Bureau of Land Management. 


OPINION OF THE ALASKA 
NATIVE CLAIMS APPEAL 
) BOARD 


The Alaska Native Claims. Ap- 
peal Board, pursuant to delegation 


of authority to administer the. 


Alaska Native . Claims Settlement 


Act, 85 Stat. 688, as amended, 48 


- U.S.C. §§ 1601- 1698 (1976. and 
7 Supp. IT 1977), and the implement- 
ing regulations in 43 CFR Part 


2650 and 43, CFR Part 4, ea 


ont in chronological order, 


ALASKA PLACER CO. 
April 24, 1981 


Decided April 24, 1981 


‘Alaska Native Claims Appeal “ 


st ae 


J, hereby eee the following find- - 
ings, conclusions and order dismiss- . 
ing the appeal of Alaska Placer 
Company from the above- desig- > 
“nated decision of the Bureau. of — 


Land Management. _ - 
On Oct. 3, 1980, George ‘Trefry, 


Esq., Holland and Trefry, on be- | 
_ half of. Appellant, Alaska Placer 
- Company (Alaska Placer), filed a 
Notice of Appeal from a Bureau of 


Land Management (BLM) deci- 
sion dated Sept. 5, 1980, approving 


lands included in selection applica- ee as 
tions. F-14955-A and -F-~14955-B _ 
for conveyance to Wales . Native 


Corporation. — 


On Nov. 3, 1980, on Trefry, _ 
Esq,, Holland and Trefry, on be- . 
half of Appellant, Alaska Placer — 7 
Company, filed a Statement of 
Lands in Dispute on Appeal anda 


Statement of Points on Appeal. 


The Board accepted said filings as- : 
framing issues being appealed by 


appellant. pursuant to provisions of 


48 CFR Part. 4, cae J, a | 
- 4,903(b). : 


On Dec. 4, 1980, Robart Charles - 


‘Babson, Esq., Office of the Regional 
Solicitor, on behalf of the ‘BLM, 


filed. an Answer. responding to ap- 


‘pellant’s brief on the merits as 


though the issue being raised ques- 


tioned the effect of ANCSA on 
its prefected | uaperenied nine 


claims. 
By order of the Board aaa | 


Dec. 17, 1980, additional informa- | 
tion and clarification was sought - 
from Ss a to enable the Board 
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to make a determination of lands 
disputed in this appeal for segre- 
_ gation purposes and thus allow con- 
-veyance by BLM of lands un- 
_affected by the appeal. 

On Jan. 2, 1981, Alaska Placer 
moved the. Board for a 30-day ex- 
tension of time within which to file 
its brief in the appeal based on 
circumstances described in the Affi- 
davit of George Trefry dated J an. 
2, 1981. 


On Jan. 12, 1981, the Board 
granted appellant’s motion to file a 
reply brief to BLM’s answer within - 


80 days and also extended the filing 
date under order dated Dec. 17, 
1980, for the same period. The 
Board found that although appel- 
lant’s filing on Nov. 8, 1980 had been 


accepted pursuant to 43 CFR Part — 


4, Subpart J, 4.903(b), that addi- 
tional briefing would be necessary to 
determine issues appealed to the 
Board for disposition and -also. to 


provide a description of disputed 


lands. 
Order of the Bead dated Mar. 10, 


1981 informed the parties, inter alia, 
that “[o]n Feb, 13, 1981, the Board 


received a copy of a letter signed 
by George Trefry to Ms. 
Kiletka at BLM advising that an 


application for patent of certain 
lands within Mineral Survey No. 


2199 had been placed in the U.S. 
Postal Service on Feb. 11, 1981.” 
The Board also stated that 


[t]he copy of a letter addressed to Ms. 


Kay Kletka of BLM, noted above, does 
not meet requirements of a filing in this 
appeal pursuant to provisions of 43 CFR 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Kay | 
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4.903, et seq., and cannot constitute a 
filing in response to orders of the Board. 

This Board therefore Orders Appellant, © 
Alaska Placer Company, to show cause — 
within fifteen (15) days from the date 
of this Order why this appeal should not 
be dismissed on the grounds that appel- 
lant has failed to file and to serve upon 
all persons required to be served pur- 
suant to order of the Board for addi- 
tional briefing under DrOyssone of 43 
CFR 4.907. 


There has been no additional : 
filing by Alaska Placer pursuant to | 


order of the Board dated Dec. 17, 


1980, or of order dated Jan. 12, 
1981, nor has any request been made 
for further.extension of time within 
which to make a filing. — | 

Appellant has made no filed re- 
sponse to. the above order to show 
cause why this appeal should not be 
dismissed for failure to comply with 
order of the Board pursuant to — 
$4.907 for filing of additional 
pleadings necessary for this appeal. 

Based upon the above file record 
the Board finds that: 

[1] An. appeal will be dismissed 


when an appellant has failed to file 


additional pleadings ordered by the 
Board pursuant to 43 CFR Part 4, 
Subpart J, 4.907, and further fails _ 
to comply with an order of the 
Board requiring a showing of 
cause. 

Therefore the acpeal of eee 
Placer Company from decision of 
the BLM of Sept. 5, 1980, which ap- 
proved lands included in. selection 
applications F-14955~A and F- 
14955-B for conveyance to Wales 
Native Corporation is hereby 
dismissed. 


3] sR DEVILBISS (WOLVERINE GRAZING Ass’N) 
3 | April 28, 1981. 


This represents a unanimous deci- 
| sion of. the Board. | 


i J upiTH M. ‘Bale 


Administrative J udge as 


- Asicat F, Dunnine 
Administrative J Mage 


| ‘Je osepH A. Bawa 


Administrative J udge | 


RAY DeVILBISS 
(WOLVERINE GRAZING 
| ASSOCIATION) * 


6 ANCAB 265 , | 
Decided April 28, 1981 


Appeal from the Decision of the Alaska — 


State Director, Bureau of Land Man- 
agement AA-8489-A and AA-8489- 


Partial dismissal. 


0 Alaska Native Claims Settlement o* 
Act: Alaska Native Claims Appeal: 


Board: Appeals: Standing . 


~The appropriate test for. determining - 


standing to appeal a decision made pur- 
suant to ANCSA. is whether a party 
“claims a 


this Board. 


2. Alaska. Native Claims “feilengnt 


Act: Alaska Native Claims Appeal 
- Board: Appeals: Standing 


Where an assertion that a property in- 
terest is affected by a decision to convey. 


is based on the effect of a possible future 


waiver ‘of administration by the agency | 


presently administering a lease, and such 


-*Not in chronological order. 


Acts 


a property interest in land af-~ 
fected by a determination” appealable to . 
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waiver is discretionary with the agency 
under §14(g) of ANCSA, the alleged . 


effect on the property interest is too spec- — 
—ulative to meet the requirement. of 43 
CER 4.902. | 


3. ‘Alaska Native Claims Settlement | 
+ Conveyances: Valid Existing 
Rights: Generally - . 


When a lease is identified in a Decision | | 
to Issue Conveyance as a §$14(g¢) in- 


terest, and the conveyance is made sub- 
ject to such interest, then all rights the 
lessee holds under the terms of the lease, 
if valid, are protected and there remains | 
no issue which the lessee may appeal as 
to the effect of the conveyance on the 
lease. 


_ APPEARANCES: Ray DeVilbiss, pro 


se; Elizabeth J. Barry, Esq., Office of _ 
the Regional Solicitor, for Bureau of 
Land Management. | | 


OPINION y BY. _ 
ALASKA NATIVE CLAIMS 

APPEAL BOARD 

: (Summary of Appeal 4 
The main issue before the Board 


is whether an appellant has stand-_ 
ing to appeal the effect of a possi-. _ 


ble decision to waive administra- _ 
tion of the lessor’s interest after 


conveyance pursuant to § 14(g). 
Appellant i is holder of a grazing 


=. lease covering a portion of selected _ 
lands which is identified in the De- 


cision to Issue Conveyance as & 
valid existing right under § 14( g) 


to which the conveyance of lands is | 


subject. 


~The Board holds that, because the 


decision to waive administration of 


_ the lessor’s interest is a discretion- 


ary decision which cannot be made | 


~The - 
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. until’ after conveyance of lands ie: 
the selecting Native corporation, 
“any assertion by appellant that his 
Anterest in the lease may be affected 


is too speculative to give standing 
to appeal the Bureau of Land 


_ Management’s decision under terms 


| - 43 CER 4.902. 


Jurisdiction 
The Alaska Native Claims Ap- 


: peal Board, pursuant to delegation . 


of moc ‘to administer the 


x _ Alaska Native Claims Settlement 


Act, 85 Stat. 688, as amended, 43 
USC. §§ 1601-1628 (1976 and 
_ Supp. I 1977), and the implement- 


ing regulations in 43 CFR Part 
2650 and 43 CFR Part 4, Subpart 


J, hereby makes the following find- 
: ings, conclusions and decision. 


. Procedural Background 


On Sept. 30, 1980, the Bureau of | 
Land Management (BLM) issued 
a Decision to Issue Conveyance 
(DIC) which. approved conveyance 

of lands selected by Chickaloon . 


Moose Creek Native Association, 
(Chickaloon) © (Application 
_ AA-8489-A) pursuant to §§ 11 (a) 

(1) and 11(a) (2): of ANCSA in- 


cluding those described as follows: | 


2 oy 18. N., R. 3 EB, Ss. M. 
‘Sec. 17 | . a 
See. 18, excluding lot 1 ai 


- and which provided : 


The grant of the above-described lands 
shall be subject to: 


* ae oe wo a 


: 3 ‘The following third-party interests, 


if valid, created and identified by the 
- State of Alaska, as provided by Sec. g) 


of. ANCSA: 
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a. Grazing Leases | 
ADL 36587 located in Saga. 17 and 18, 
T. 18 N., R. 8 B., Seward Meridian, 
Alaska. 


~ On Oct. 28, ee one 7 
DeVilbiss, appearing pro se, and 
also on behalf of Wolverine Graz- 


ing Association, filed a statement 


accepted by the Board as a Notice. 
of Appeal and gave reasons for ap- 
pealing BLM’s decision as it “affects 
my: grazing lease,” as follows: | 


1/This Decision represents ‘a massive — 


land classification without any public | 


input from those private owners agioin: 
ing these Jands. 

2/This Decision would he a. major set- 
back to any longer -term - development ; 
plans of agriculture which we might 
pursue. 


3/This Decision of putting this land in ‘ 2 


private ownership would work contrary 


to the State of Alaska’s goal of develop- % - 


ing our renewable resources. 7 
4/This Decision would jeopardize this. 
lands’ proven history of REDO pro- 


duction and potential. 


On Nov. 25, 1980, Elizabeth 1 
Barry, Esq, Office of the. Regional 


Solicitor, on behalf of BLM, filed 


a Motion to Dismiss. Said motion : 
asserts that. the DIC “is made speci- 


- fically subject to the lease. There-. 


fore, appellant lacks standing to 
bring this appeal.” BLM further 
states that the appealed issue as 


| described by appellant is not within | . | 


the jurisdiction of this Board.» 
On Nov. 28, 1980, appellant: filed | 


a reply to BLM’s cation and stated. 
-that although the issued DIC pro- 


vides that the conveyance of lands 
to Chickaloon was subject to ap- 
- pellant’s grazing lease referred to 
as ADL 36587, the impact of change 
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bat aa 


é a ownership under provisions of 


- ANCSA can make said lease worth- 


less or invalid. oe | 
On Dec. 23, 1980, based upon the. 
file record and motion of BLM, the 7 
is beyond the ian) of the. 
[A]ppellant to show cause within thirty Board. 
.(30) days from the date of. this Order, 


Board by order required : 


why this appeal should not be dismissed 
on the grounds and for the. reason that 


- the appellant has not asserted, and has 
no basis to assert, a claim of property 


- interest sufficient. to confer ctanalne 


- under 43 CFR 4, 902, 


On Dec... 23, 1980, BLM filed a | 
response to appellant’s reply which © 


reiterated ‘previous assertions that 


Ss inasmuch as appellant’s grazing 
~. lease was included in the DIC as a 
valid existing right under § 14( g) 


of ANCSA, there is no property in- 
terest “affected” which can confer 
standing under § 4.902. 


In response to the Board’s order 
- to show cause, the appellant on Feb. . 


5, 1981, filed a brief which repeated 
the previously stated reasons for 
_ bringing this appeal that his inter- 


est was affected because of the un-_ 
certainty of administrative respon- — 
sibilities of the lessor’s. interest — 


after conveyance and that other 


lands which were unencumbered by _ 


_ this grazing lease were available 
for selection by Chickaloon. : 

~The Board by order on Feb. 18, 

; 1981, scheduled final briefing on 


issue of appellant’s standing to 


| bring this appeal under 43 CFR 
— 4,902, pursuant to Order to Show 
Cause dated Dec. 23,1980. 
BLM filed a final brief on Mar. 9 
1981 contending that appellant’s ex- 


RAY. DEVILBISS | (WOLVERINE GRAZING ASS 3) 
au" 8, (1981 | | 


| Board’s order to - 
whether the appellant has satisfied | 

_ the requirements of provisions of 43° 
CFR 4.902 to establish standing to - 
bring an appeal os BLM’s decision i 


| pressed ¢ concern regarding the ad- 

ministration of his grazing lease 
after conveyance cannot provide a_ 
basis for standing to appeal because | 


any issue arising after. conveyance 


Authority. of ee Board to ee 


‘disputes from implementation of | 
_ANCSA is governed by regulations 


set forth in 48 CFR (Subpart J) 
4,900, e¢ seg., which describes juris- i 


| dictional and procedural require- 
ments which must be met in all ap-. 


peels made to this Board. ‘ oe 


|Decision 


~The paes issue raised. by the - 


issued in the DIC. 
; Section 4.902 provides 


Any party who claims a property inter- | 


est in land affected by a determination 
from which an appeal to the Alaska Na- 


tive Claims Appeal Board is allowed, or . 
an agency of the Federal Government, 
may appeal as provided in this subpart. 
However, a regional corporation. shall 
have the right of appeal in any case mi 


_ volving land. selections. 


[1] The appropriate test for ee 
termining standing 
Board is whether a party “claims a 
property interest in land affected 


by.a determination” appealable to 
this Board. Appeal of Sam H. Mc- 
— Dowell, | 
, [VLS 78-9]. 

| Tiouehout: “this 


2 ANCAB 350 (1978) 


“appeal the oe 


show cause is ~ 


before this 
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Board has accepted filings of briefs 
regarding the lessee’s interest in 
grazing lease (ADL 36587) made 
variously by Ray DeVilbiss as 


-. owner and as an appropriate repre- 


sentative of the Wolverine Grazing 
Association. Ray DeVilbiss has ap- 
. peared pro se and no issue hag been 
raised regarding any failure of 
compliance with provisions of 48 
CFR Part 1, Subtitle A, 1.3. 

_ The file record of this appeal dis- 
closes that a livestock grazing lease 
was entered into Jan. 1, 1964 with 


-. BLM: on behalf of the United 


States as lessor and Ralph DeVil- 
biss as lessee (A-061296) of prop- 
erty described as follows: 

-Unsurveyed lands which when sur- 
veyed will be: 


. Township 18 North, Range 3 Fast, 
Seward Meridian —— 

_ Section. 17—That portion of the we 

north of Wolverine Creek 
Section 18—That portion north of Wol- 

verine Creek 

The lessee and others, including 
Ray DeVilbiss, formed the Wolver- 
ine Grazing Association, to which 
the lease was assigned on Mar. 5, 
1965. The lessor’s interest in the 
lease is stated to have been trans- 
ferred to the State of Alaska as of 
Apr. 80, 1969 and is thereafter 
referred to as ADL-~36587-Grazing 
_ Lease. | 

As noted above, the issued DIC 
was made “subject to” various de- 
‘scribed interests “as provided in 
Sec. 14(g) of ANCSA.” Under 
heading of “Grazing Leases” is 


| — listed the lease described as ADL 


36587. The pertinent portion of 
_ §.14(g) is as follows: 


DEPARTMENT OF i ama INTERIOR 


[88 I.D. 


Au conveyances made paint to an - 
Act: shall be subject to. valid existing. 


rights. Where, prior to patent of any land 
or minerals under this Act, a lease, con- 
tract,.permit, right-of-way, or easement 
(including a lease issued under section 
6(g) of the Alaska Statehood Act) has 
been issued for the surface or minerals | 
covered under such. patent, the patent | 
shall contain provisions making it sub- 
ject to the lease, contract, permit, right- 
of-way, or easement, and the right of the. 
lessee, contractee, permittee, or grantee 
to the complete enjoyment of all rights, 
privileges, and benefits thereby granted . 
to him. 


Appellant acknowledges that, be- 
cause the interest of the grazing 
lease was included in the DIC, the 
conveyance of lands to Chickaloon 
is subject to the terms of the lease — 
itself. BLM contends that since the 
grazing lease (ADL 36587) is in- 
cluded in the DIC as a third-party 
interest within § 14(g¢) of ANCSA, 
all rights of appellant under terms. 
of the lease are fully protected. 

Appellant. contends that even 
though the grazing lease is included 
in the DIC as an interest to which 


‘the conveyance to Chickaloon is 


subject, a valid basis of appeal 
exists because of language in § 14 


- (g) providing for a transfer of ad-— 


ministrative responsibilities after 
conveyance. BILM’s response to ap- 


pellant’s conténtion is that any con- ~_ 


troversy which may arise between 
parties to the grazing lease aiter 
conveyance is beyond the Board’s 
jurisdiction. 

Appellant’s contention alludes to. 
the portion of §14(g) of ANCSA — 
which contains the one a 
vision: 
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- Upon issuance 2 of the patent, the patentee 
shall succeed and become entitled to any 


| and all interests of the State or the. 
United States as lessor, contractor, per- 


mitter, or grantor, in any such leases, 


eontracts, permits, rights-of-way, or ease- | 
ments covering the estate patented, and 


a lease issued under section 6(g) of the 
_ Alaska Statehood Act shall be treated for 


all purposes. as though the patent had 


been issued to the State. 


The plain language of § 14( x 
permits no question as to. wreuacr 
or not, upon conveyance, the paten- 
tee Native corporation “shall suc- 
ceed and become entitled to any and 


all interests of the State or the 
United States” as lessor in any 


leases covered by land conveyed. 
The language 1 is mandatory. . 
Conversely, the following lan- 
guage of §14(g) referencing the 
administration of a lease or other 
valid existing right after. convey- 
ance to a patentee Native corpora- 
tion is discretionary: “The admin- 
istration of such lease, contract, 


permit, right-of-way, or easement © 


shall continue to be by the State or 
the United States, unless the agency 


responsible for administration 
waives administration.” a 
The question presented is_ 


whether or not the appellant’s lease 


is affected by conveyance of the 
underlying land, when the convey- 
~ ance is specifically made subject to — 


the lease under § 14(g) of ANCSA. 


Appellant cannot assert that the. 
act of conveyance will trigger a 
change in the administration of his 


lease which would adversely affect 
it. There is no requirement in 


ANCSA that a State or Federal 


BI 


agency charged. with ene . - 
tion of a lease or other § 14(g) in-- 


terest must waive administration of 


the interest upon conveyance of the. 


land to a Native corporation ; there 


is. simply the option to do.so, Mr. 


DeVilbiss seeks to appeal an action 


that has not yet occurred, and 


which may never occur. 
[2] Where an assertion. that a 


‘property interest is affected by a 
decision to convey is based on the - 


effect of a possible future walver of 
administration by the agency pres- 


ently administering a lease, and 
‘such waiver is discretionary with 


the agency under §14(g) of 
ANCSA, the alleged effect on the 
property interest is too speculative | 


to meet the aes of 43 CFR 
4.902, 


The Board notes that appellant’s 
lease is identified in the DIC as a 
State interest and aside from the 


_ standing question, the Board would 


lack jurisdiction to decide an issue 
related to the administration of. a 


State-held lease after conveyance. 


- Appellant’s interest in the lands 
described in the DIC and approved 
for conveyance to Chickaloon is — 
limited by the terms of the grazing 
lease, and any appeal from BLM’s 


decision must assert that the issued — 


DIC affects that interest in such a 
manner that the Board has jurisdic- 


tion. 


The Board agrees with BLM cit 


all rights of the appellant in regard — 


to his lease are protected. The corol- 
lary to this result is that since there 
remains no outstanding interest in 
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| the grazing jens which i is not ares 


tected as a valid existing right un- 
der §14(g), there is no interest in 


> lands which could be affected by | 
_. the BLM decision. (Stratman v. 


Andrus, No. A76-132, U.S.D. C., D. 
Alaska.) . (See a ern ae ‘and 
Order, July 3, 1979.) ~ 


lease is identified in a DIC as a 
-§14(g) interest, and the convey- 
ance is made subject to such inter- 


est, then all rights the lessee holds 
- under. the terms of the lease, if 
valid, are protected and there re- 


‘mains no appealable issue which the 
_ lessee may appeal as to the effect of 
- the conveyance on the lease. 


In addition to his arguments con- 


cerning future administration. of 


his lease, appellant makes a state- 
ment that BLM has erred in the — 


DIC in that the easement identified 
as EIN 1a D9 is not in a location 
which possibly can serve the public 
in the manner intended as it would 


if placed in the appropriate loca-— 


tion. While it is not certain from 


DEPARTMENT 
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BLM may relocate portions of pub- 


lic easement EIN 1a D9 as reserved | 


in the DIC, the Board will not ad- 
dress shandiay of appellant to bring 
an appeal of this issue at this time. 
Any decision by BLM which modi- — 
fies the route of EIN la D9 will 


~ require publication and an appro- 
[3] The Board finds that mien a 


priate appeal period. Such publica-. 


tion of a modified route would moot 
the issue in this appeal, while Qiv- 


ing Mr. DeVilbiss an opportunity 
to appeal the new ene, if neces- 
sary, — 7 7 | 
This represents a unanimous de- 


cision of the Board. 


J UDITH M. Brapy 
as Administrative Judge 


ero F, Dexxuve >. 
Administrative J wage | 


 JosepH A. Batpwin | 

— Adminisivative Judge 

- APPEAL OF VALLEY STEEL 
| BUILDERS, ais oe 


appellant’s statement that an appeal _ 


of this easement decision is intend-~ 


ed, assuming arguendo that it is, the 
- Board notes that on Oct. 18, 1980 


‘Chickaloon Moose Creek Native | 


Association, Inc. filed a Notice of 


Appeal from BLM Decision AA~ 


8489-A asserting that BLM. erred 
by reserving various public’ ease- 


‘ments in the DIC, including EIN © 
la D9 (VLS 80-53). BLM has re-— 


quested the Board to remand for 
possible relocation that portion of 
easement KIN la D9 within Secs. 


18 and 19, T.18 N. R. 8 E. cameo | 


Contracts: 
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Decided April 29, 1981 


Contract No. YA-511-CT8-92, Bureau 
of Land Management. — | 


Appeal denied. 


Construction and - Opera 
tion: Allowable Costs _ 


Where the invitation for bids instructs 


potential bidders to submit bids on each 
of three schedules independent of the 


other, and the bidder to whom the con- 


*Not in chronological order. — 
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tract. was ultimately. aaaraed: incurs 
additional cost asa result of anticipation 
of award of one of the schedules not in- 


- eluded in the contract awarded, the Board = 


holds that such cost must be borne by 

. the contractor. , 
APPEARANCES: ke . 

- Durada, President, Valley Steel Build- 


- ers, Ine, ‘Boise,: Idaho, for. ‘Appellant; — 
Mr William A. Perty, Department: 
_ Counsel, Denver, - Colorado, | for the» 
—" Government. | 


: OPINION BY : 
ADMINISTRATIVE 
JUDGE DOANE 


; INTERIOR BOARD OF | 
CONTRACT APPEALS | 


B ackground 


: On Sept. 29, 1978, appellant = 
. awarded a small business set aside » 
contract by the Bureau of Land. 


Management to construct two pre: 
for 
7 warehousing and fire suppression 


F and operations and shop facilities. | 
- The contract required the. contrac- 
-tor to do all work and furnish all. 


labor, supervision, equipment, sup- 


_ price was $602,121. 


The Invitation for Bid, dated 
7 Aug. 10, 1978, contained the oe 


: ing paragraph: 


BASIS FOR AWARD: Only one award 
will be made; Bids will be received on 


Schedules A, B, and C. No bids will be | 
tS considered for only part. of a Schedule. — 
- Award will be made to the lowest quali- 
_. fied bidder based upon the total amount 
_» bid. for, either Schedule A, Schedule B, 
or Schedule C, depending upon availabil- 


“VALLEY STEEL BUILDERS, INC. 
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‘ity. ‘of funds. ‘Bidders must bid on all a 
Schedules. Bidders are cautioned to be 

sure that a price is shown for each item 
of each schedule. Failure to show a price | 


for each item may result, in rejection of 


. the bid as non-responsive. 


ane 1 


The contract award was made'c on 


the basis of appellant’s bid for. a 
‘Schedule B which totaled $602,121 _ 


and included the warehouse build- 


ing under Schedule A. A duly exe- 


cuted contract modification increas-— 


ed the cost by $11,389 and the com- 
- pletion time by 10 calendar days. 


On Jan. 5, 1979, appellant ap- 
parently dis med an additional-in-— 


crease of $5, 801 as compensation for 


fill material i in the dock area of the 


7 warehouse building which’ appel- in 
ant alleged was included in the site © 


grading portion of Schedule C. 
This claim: was denied by the. con-— 
tracting officer on May 8, 1979, in- ; 
his finding of fact and decision. The | 


~ ground for denial was that the 


work required by Schedule B in- “ 


cluded a warehouse complete toa 
point 5 feet outside foundation. lines - 
: and consisted of all fill material — 
necessary for a complete warehouse - 


' including the loading dock. 
plies, and materials. The contract 


In its complaint on appeal to the 


oS Board, appellant included among 


its allegations the ee no | 
paragraphs: | ete 
- ‘While it is apparent at this date that | 


: BLM intended to include the fill material | 
in question in Schedule A of the bid, we 


contend that this requirement was never 


clearly stated in the bid documents. The _ | 
lack of clarity and the way in which we | 


estimated the project resulted in fill ma- : 


terial for dock area being included in 


Schedule C-3, “Site grading.” 


sa 


‘We normally perform site grading on 
a project like this with one subcontractor. 


_ who provides all the fill, excavation, com- 
paction. and paving. In this case, had 
Schedule C been used, we would have 
utilized fill material from the site (See 


(2221-1, para, A-2)° to form a mound 
in the dock area which would then have 

_ been excavated as necessary for founda-. 
This system provides a simple. 


- tions, 
method to fill and compact a relatively 
small area with large earth-moving 
equipment. It also means that all earth- 
fill operations can be completed early in 


the project and, in this case par enarly: 


avoid inclement weather. 


denied the material allegations of 
the complaint. Neither party re- 
quested a hearing. The appeal. was 


2 submitted to the Board on the rec- 
ord without supplementation of the. 


appeal file. Although the Board’s 
order settling the record allowed 
the submission of briefs, only the 
Government submitted a brief. 
‘Discussion, 


Government counsel, in his brief, 
argues in substance that appellant 


admitted in his complaint that ap-- 


pellant’s claim was based solely on 
his failure to bid Schedules A and 
B independently from Schedule C, 
and that appellant’s problem was 


that he bid on the subject project as 


though Schedule C was going to be 
awarded despite the warnings con- 
tained in the invitation for bids. 

_ A pertinent section of the Speci- 
fication, 02220, is headed, “Exca- 


vating and Backfilling (Building 


Only)” (App. File, Exhibit 2, Sec. 
02920). 
section states : 


DECISIONS OF THE DEPARTMENT OF THE 


Subparagraph b of that. 


INTERIOR [88 LD. 


b—Do all backfilling and rough grad- 


ing necessary to bring entire area outside 


of . buildings to underside of respective | 


' surfacing. 


(1)—Provide and place: additional | 
earth fill needed to bring existing grades 


to new grades indicated on the draw- — 


ings. 


Schedule A snvelved: thie: con- 


struction of a warehouse: complete. 


to a point 5 feet outside foundation 
lines, including connections to utili- 
ties and site utilities (water, sewer, 
gas, electrical, and _ telephone). 


| Schedule B include ‘of Sched. 
By its answer, the Ce cee! Schedule B included all of Sched. 


ule A together with a shop building - 


complete to a point 5. feet outside 


foundation lines and including a 


vehicle : wash rack and connections 
to utilities. Schedule C included all 


of Schedule B together with a gas 
and fuel oil facility and tanker 


loading facility plus site grading, 


paving, curbing, and fencing. 

It is clear from the record that 
appellant contemplated using the 
fill material from the site grading 
for fill in the dock area of the ware- 
house building had the Schedule C._ 
bid, which included site grading, 
been awarded. However, as Govern-. 
ment counsel pointed out, the site — 
grading work was not included in 


the contract awarded, but the con- 


tract. specifications, nevertheless, 
required appellant to. provide the 
necessary fill in the dock area of — 


_ the warehouse building. The cost of | 


providing this fill should have been 
taken into account by appellant 
when submitting the bids for . 
Schedule A and B in anticipation _ 
of Schedule C not being. included i in 
the contract award. | | 
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The cost of sik bidding error 


must be borne by appellant—not 


the Government. 


3 Decision 


~ Appellant having failed to sus-— 


tain its burden. of. BEE the appeal 
is denied. | 


— Davo Doane 
Administrative J udge 


. rf CONCUR: 
Boas C. ence. 


a Administrative J udge 


oe lila il hadi id 
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Decided April. 30, 1981 


Contract No. 68-01-2782, Environ- 
mental Protection Agency. 


_ Reconsideration denied. 


ag 1. Rules. of Practice : Appeals? Recon- 
sideration a 


Upon a motion for reconsideration, the 


- Board finds ‘that the contentions of | 


. appellant challenging . the principal de- 
cision are based.on misstatements or 
| misinterpretations of the principal deci- 


_ sion or ask that the Board consider the . 


merits of-a elaim. deemed to have’ been 


_Broperly . dismissed for lack of f proof of | 


coercion or: duress. v4 


APPEARANCES: Eaward F. Canfield, 


| Attorney at Law, Casey, Scott & Can- 
field, Washington, D.C., for Appellant; 
7 Donnell L. Nantkes, Government Coun- 


*Not - in P ghrodolieieal order. 


3. The. 


sel, Washington, D. C., for the Govern 


| ment, 


OPINION BY 
ADMINISTRATIVE 
JUDGE LYNCH | 


INTERIOR BOARD OF 
CON PRACT APPEALS 


eAppaliant Searioates eeeoneidare : 
tion of the Board’s decision of 
Feb. 19, 1981, dismissing its appeal. — 


The appeal sought to have a termi- 


nation settlement agreement be- 
tween the parties set aside on the - 
grounds that appellant was com- 
pelled to enter the agreement by the 
Government’s acts of coercion and — 
duress. The Board found that appel- | 
lant had failed to show that it — 
entered the: agreement because of 
duress. : ae 
In the reconsideration “request, 


‘appellant asserts: 


t. The Board erroneously con- ; | 
cluded that STA caused a delay for 


1 year and based its decision Bu: 3 


marily on that finding; 


2. The Board ignored the signifi- 7 
- precarious 


cance of appellant’s 
financial condition of which respon- > 
dent obviously took advantage; 

Board attributed all. 
symptoms of duress. to- STA’s 
alleged “one year delay” in com-_ 
plying with the EPA po tog 


j job cost ledgers; — 


4, STA’s reluctance to have sob 


cost’ ledgers used as the basis of 
settlement was well founded; 


- 5, The Board supported total cost — 
basis for settlement but failed to 
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ss Seas evidence that there was no 


. negotiation ; 


6 The Board nee the law of 
— duress: and misapplied. the law to 
the facts of this case; and — | 


7. The Board: overlooked legiti- 


‘mate modifications in the contract 
and condoned EP.A’s failure to pay. 


for work performed. — 


In support of the first seins 


appellant points to the Board’s de- 


cision (15 IBCA 19, 88 LD. 304. 


| (1981) ) as stating “1 year in refus- 


ing access to the contract records: 


for audit,” and contends that the 


records were actually denied the 


- Government auditors only from 


- June to October 1978. The Board’s 


_ statement (15 IBCA 19, 88-1.D. 303, 
804, (1981) ) taken a pontent 45 as 
follows: o. e _ , 

e - Appellant raised: numerous other ques- 


_ tions in the attempt to have the agree- 
ment set aside on grounds of duress, 


however, in view of our finding that ap-~ 


pellant was responsible for the delay of 


- negotiations for 1 year in refusing access - 
' to. the contract records for audit, con- 


‘sideration. of all the actions complained 
of during this period would serve no use- 
ful purpose. [Italics added. ] . | 


The record. disclosed that the ee 7 
ernment attempted to perform the — 
audit on several occasions, but were 
prevented from doing so by the re-. 
fusal of appellant to allow the © 
-review of the job cost ledgers. It is 


true that appellant. finally acceded 


to the review of the ledgers in Octo-. 

_ ber of 1978. However, after such — 
| agreement to have the records avail- 
able, time.to perform the audit was 


required, The audit report by 


DCAA was prowess to po 


DEPARTMENT OF THE INTERIOR 


sometime ae J an, (1b, 
(GE-J). Our finding ar that ap- . 
pellant’s refusal to. allow access to 


the ledgers delayed negotiations, : | 
not that the refusal continued for 
iL year. 


Appellant: inteias the Bond 


‘ignored the significance of STA’s 
-precarious financial condition of 
which respondent obviously took 
advantage. Appellant cites the tes- 


timony of D. Christensen, a small 
business financial expert, whose 


company had advanced $560,000 to 
STA over the years, but had writ- 


ten the investment down to $1 in — 
December 1978. In our principal de- 


cision, the precarious financial con--_ 


dition of appellant. and the knowl- _ 


edge of the Government of these 
- difficulties were recognized. How-. 


ever, appellant failed to prove that. 
the Government was responsible for — 
its financial difficulties or that the 
Government used this knowledge to 
coerce agreement by wrongful ac- 
tions. Had appellant not refused - 


access to the job ‘cost. ledgers, the 
initial effort of the Government to 


audit. should | have | produced a re- 
port which would have advanced — 
the state of negotiations by. Decem- 


ber 197 8, when the. investment “in 
STA was written off, Appellant 


contends its plight would have been | 
alleviated had the Government set- 


tled partial claims or the Xerox — 
claim for $554,526, It is clear that 


the Government would ‘have in- 


sisted, as it did, upon payment.of — 
the settlement amounts to the sub-_ m4 
contractors. The money would not 
have been available to STA for a 


ee «iC 
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a payment a aes expenses, acd other 
than to resolve an uncertain obliga- 
tion, the financial status of STA 


“would: have remained precarious. 
~The Board. did not overlook the 
significance. of appellant’s precari- 
ous financial condition, but. rather — 
found that appellant was responsi- . 


ble for increasing pressures of such 
condition by refusing a access to its 

job cost records. — 
“Appellant 


a pattern of coercion based solely 


on our finding: of appellant having 
_ delayed the negotiations. The prin- — 

~ cipal decision lists the five central 
arguments. made by. appellant -and. 
considered each of them in detail. 
~The other actions appellant would 


have us consider in the reconsid- 
eration request are a series of events 
said to have occurred. during the 


. contract performance period. After 
- the Government had acted to termi- 


nate appellant’s contract, an appeal 
to this Board resulted in our deci- 


‘sion dated Jan. 19, 1978, IBCA-— 
1108-4-76, 78-1. BOA 12. 969, sus- 


taining thi appeal and remanding 


the case for an equitable adjust-. 
ment. Appellant alleges that the — 
actions complained of that resulted 
in overturning the termination de- 
cision continued in a pattern of | 
coercion and duress during the time 
that it sought to negotiate an equi-. 
table adjustment with the.-same . 
‘Government officials. In considering : 
the specific Government actions oc-: 
curring after the. decision of Jan. 19, 
1978, the Board found them to be 


contends — that: the. 
| Board failed to consider any other bs 
actions claimed to have established - 


legal aeons: the Coane was z 


empowered to take, and that appel- es 
lant had failed to prove that any 


of the actions amounted to. duress 


or. wrongful: coercion, ‘The record 


before us in the instant appeal does - 
not show a pattern of coercion and. 


| duress as. appellant urges. That rec- 
‘ord is recited in great detail in the 


principal decision because it reflects. 
the normal exchanges of meetings | 
and . correspondence between the 
parties seeking to resolve the ques- 


tion of an equitable adjustment. ._ 
The record does not reveal untimely a 
and unreasonable responses to ap: 

pellant’s requests, but. yather the 
insistence of appellant. upon: deny- 
ing access to the job cost. ledgers | 
and on.a settlement other than. one — 


based on total costs. Any actions of 


the Government that harmed appel- - 


lant. during contract performance — 
were considered in the appeal that 
resulted in overturning the termi- 


nation decision. A recitation of — 


those actions is not relevant in this 
appeal, and absent proof that sub- 
sequent actions by the Government 
were wrongful, no inference of 
bias or antipathy | to appellant is 3 
warranted, . 

Appellant claims that its reluc- 


| tance. to have the job cost ledgers 


used as the basis of settlement was 
well founded. Counsel argues that 
STA’s records were calculated on a 
percentage of completion basis as 
appropriate for progress payments, 


that only such costs as were neces- 


sary to support vouchers, progress 


payments and similar claims were 


kept on this fixed price contract, and 


| ne the job cost pecands did not : 


contain many of the cost items. not 
related to direct labor and material. 


The reconsideration request states. 
that “(cost) explanations were pro- 


vided to EPA but were rejected as 


unsatisfactory.” No citations to the 


record are provided to support this 


statement. It is this argument by © 


| appellant that appears to be the 
focal point: of disagreement with 


the Board’s decision. 


Appellant is a contractor with 
many Federal Government con- 


tracts, and counsel states that an — 


audit was conducted almost con- 
tinuously by DCAA for this reason. 
The books and records of the ap- 
pellant were therefore the basis for 
recoupment of costs on other Gov- 
ernment contracts. As a corporate 


~~ entity, the books and records should 


reflect the actual costs of each major 
endeavor in order to distinguish 


profitable projects from loss proj- 


ects, and to enable an accurate re- 


port to the stockholders. The In- 


ternal Revenue Service would be 


unlikely to accept costs of opera- 
tion that are not recorded in appel- - 


 lant’s own job cost ledgers. Our 


decision was limited to the question. 


of whether appellant’s agreement 
was prompted by coercion and 


duress of the Government. We did . 


not reach the question of whether 
substantial unrecorded costs should 
have been allowed in the settlement 
‘agreement. => 
In contending that itis Board 
supported the total cost basis for 
settlement, but failed to consider 
evidence that there was no negotia- 
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tion, the ‘Board’s reasoning is 
labeled circuitous and begging the 
question. Appellant may fail to see 
the distinction between the reluc-. 


tance of Boards to accept the total 
_ cost method in determining an equit- | 

able adjustment caused by a con- 
_tract change, and the propriety of 
the use of the total cost method in 


a termination settlement, but it 
should recognize that under any ~ 
settlement method, there are limits © 
to the Government’: een to 
pay the contractor. =~ 
Appellant’s exhibit 59 is the 
DCAA audit report dated Jan. 12, | 
1979. The auditors found no sup- 


porting documentation for amounts . 
totalling over $2,000,000 claimed by 
7 appellant, but not recorded as costs 
in the job cost ledgers. 
amounts were estimates by - the 


These 


appellant. In the event of advance 
pricing of changes or of the entire 
contract performance costs, the use 
of estimated costs are necessary and 
proper. However, after performance 
has ceased and all costs are recorded, 
the use of estimates rather than 
recorded costs becomes difficult to - 
justify. Had the Board found evi- 
dence of duress, the use of estimates 


over recorded costs would have been 


appellant’s burden to prove in the 


consideration of the merits of the 


amount appellant should have re- 


covered. We did not reach this 


question. No doubt appellant is dis- 


appointed. that the. Board could 
find no explanation in appellant’s. 
evidence of the disadvantages of the 


total cost method in the resultant 
impact on the settlement. The re- 


he oa a ‘SYSTEMS ‘TECHNOLOGY ASSOCIATES, INC. 
fn oe | April 30, 1981 


- consideration eens! cites AX-95 
as an. example of the resultant im- 


pacts. This exhibit is STA’s voucher 


of Sept. 29, 1978, for the proposed 


settlement with Xerox of $554,526 
and sheds no light on the desired 
explanation. The alleged failure of 
_ the Board to consider evidence that 
there was no negotiation is unper- 


suasive. Appellant’s president did . 
accept the proffered settlement pur- 


suant to an authorization by. the 


board of directors. Counsel argues 


- that such approval is not material 


because it was required by the Gov-. 
- ernment. However, the authoriza- 


tion was not an order to accept the 


settlement offered by the Govern- 


ment, and did not prohibit a refusal. 
The record does not. show that 
appellant would have been in worse 
condition following a refusal to 
accept the settlement offer than. it 
was on the day it was accepted. It 
is true that appellant may have been 


harder pressed by its creditors, and. 


that the principal subcontractor, 
_ Xerox, would have insisted on a 
greater sum to settle its claim. How- 
ever, the Government continued to 
~ be obliged to settle with appellant 


and the amounts of subcontractor 
claims and the costs of extended 


negotiations may ‘well have in- 
 ereased the ultimate cost of the 
settlement to the Government. 


Appellant contends that the prin-- 


cipal decision misstated the law of 


duress and misapplied the law to 


__ the facts of this case. In appellant’s 
reply brief. (page 2), the Govern- 


ment position was challenged “be- 
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cause EPA has equated illegal acts 
with acts which are wrongful.” Our 
reading of the Government brief 
disclosed that this was a distortion | 
of the Government’s position that 
acts it was legally empowered to 
take were not duress. Our decision 
addressed this misperception (page — 
17) and appellant now asserts we 

erred in failing to recognize its posi- 

tion that a coercive act need not be 
illegal to constitute duress. We rec- 
ommend that appellant read more 


carefully the briefs and opinion for 


an understanding that our discus-_ 
sion dealt with appellant’s misstate-. 
ment of the Government’s position, 
and not a disagreement with appel- | 


lant’s statement “that a coercive act 


need not be illegal to constitute 
duress.” Appellant also contends 


that reference to the 1977 edition of 
Nash and Cibinic, Federal Procure- — 

ment Law rather than the 1969 edi- 

tion would have shown greater sup- 


port for appellants claim of duress. — 
We have consulted the later edition, — 
which cites numerous cases to sup- 
port the current rule that “a Gov-. 
ernment act or threat is wrongful if. 
it involves something the Govern- 
ment has no right to do” (page 


159). It is true that Aled Materi- 


als & Equipment Co. ASBCA 


17318, 75-1 BCA 11,150 (1975), is 


cited where a finding of a contract- 


ing officer’s bad faith in insisting on 


a loss contract. did establish duress, 
together with a projection that this 


decision could indicate that the 


motivation, for an act or threat 
might become more important to a 


finding of duress than the legality - 


of ‘he act. However, the svideness in 


| . the instant case does not support a 


7 finding of bad faith or malicious or 
- negotiations for an equitable ad- — 


-justment were being conducted pur- 
suant to a prior decision of this. 


unconscionable motives. - 


- Appellant contends that. oie 


_ Board committed an error of law, 
rejecting equity and fair play, by 


eliminating all consideration of 
- duress other than the right of the 
Government to perform the alleged 


coercive acts. Also appellant argues ; 
that appellant’s agreement 1S. pre- 
sumed to be involuntary if it is 
found that he had no reasonable al- 
 ternatives, and was vulnerable to- 


the Government’s pressure, citing 
Aircraft Associates Manufacturing 
Co. v. United States, 174Ct. Cl. 886, 


357 F, 2d 373 (1966). The principal 


decision found that appellant had 
failed to prove that any of the Gov- 
ernment actions were coercive or 
constituted duress. We did not re- 
fer to the obvious alternative avail- 
able to appellant of appealing to 
the Board in the event of undue de- 
lay or refusal of the contracting 
officer to make a decision. Appellant 
argues that the Boards have been 
reluctant to accept such appeals 
‘prior to the effective date of the 
Contract Disputes Act. However, 
appellant was aware of this alter- 
native and did consider an appeal 
prior to the contracting officer’s de- 
cision. By affidavit dated July 23, 


1979, the Board Chairman, Chief. 
Judge William F. McGraw relates. 
the substance of a conversation with 

appellant’s counsel in the late fall 
or early winter of 1978, in which he 


advised that an appeal could be 


_taken to this Board should the con- ; 
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: tracting ‘ftioar ettine toissueafind- 
ing or unduly delay making the 


findings. In view of the fact that the 


Board, and the fact that the Chair- _ 


man so advised the appellant’s coun- 


sel, there existed a stronger basis for | 
rhe Board to accept an appeal with- 


out the findings of the contracting  _— 


officer. The appellant chose not to — 
appeal to the Board until after an | 


agreement had~ been executed by. 
_both parties. Our. findings in the 
principal decision that the delay in 


negotiations was caused by appel- 
lant’s failure to disclose the job cost 
ledgers indicates a more logical 
reason for not seeking relief from 
the Board for the delay or failure 
of the contracting officer to render 
a decision. Appellant was aware of 
its own actions to delay the audit 
and can be presumed to be aware | 
that an appeal to the Board would 
not have been accepted unless the 
delay could be shown to be the re-. 
sponsibility of the Government. 
This appellant could not do. 

The final argument is that the 
Board overlooked legitimate modi- - 
fications in. the contract and con- 
doned the Government’s failure to 
pay for work performed. This argu- 
ment presumes a consideration by 
the Board of the merits of the 
amounts claimed by appellant. We. 
did not reach the merits of the 
claim, because of our finding that 


appellant did not enter into the set- 


tlement. agreement because of coer-_ 


cion or duress on behalf of the Gov- 
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oe ernment. It any items for which 
| appellant. should have been paid 


were overlooked, they were over- 
looked or conceded by appellant’s | 


president when he signed the settle- 
ment agreement. The equity and 


_. fairness asked of the Board appears 
to ask that we consider. the merits” 
_ of claims for unrecorded costs that 
_ were the subject of a binding agree- — sag 3 
- APPEARANCES: Edgar 0.. Willis, 
We find nothing in the motion 
for. reconsideration ‘to warrant a - Phoenix, Arizona, for Appellant; Fritz 
L. Goreham, 
peal should be dismissed for lack of — 


“ment between the parties. 


change in our finding that the ap- 


proof: of acts of coercion or duress 


to compel appellant’s execution of. 


the settlement agreement. 


) be ars C. Toe 


if CONCUR: 


G. iioksa tice . 
Administrative Judge 


Administrative J mage : 


_ pealed the 
— decision denying its defective speci- 
- fications claim under the Changes 


Where at least. four of Seven bidders 
shared the same interpretation of the 
method of construction required by a con- 
tract for the construction of a bridge and | 


none of the bidders were shown to have a 


different interpretation, the Board finds 


the contractor’s interpretation. to be rea- te pi = 
sonable and further finds that the Govern- 
-ment’s insistence on a different and more _- 


costly method of construction was a con- 


structive change for which the contractor 
is entitled to an equitable adjustment, 


President, S$ & W Contracting Co., Inc., 


Department Counsel, 
Phoenix, Arizona, for the Government. 


_ OPINION BY CHIEF 
ADMINISTRATIVE JUDGE 
; McGRAW 7 
INTERIOR BOARD OF 
CONTRACT APPEALS 


The contractor has timely ap- 
contracting officer’s 


Clause in the amount of $43,672.27 _ 


and it claims for time extensions 


| — S & W CONTRACTING 
0, INC. 
TBCA-1807-10-79 | 


“Decided M ay 6, 2 981 


Contract No. H150C14200784, Bureau 
of Indian Affairs, _ | 


- Sustained j in part. 


1. Contracts: ‘Construttion « | para 

tion: Changes and Extras—Contracts: 

Construction and Operation: Construc- 
tion ae Drafter | 


348-786 0 - 81 - 2 


. under General Provision No. 


aggregating 91 days predicated 


upon (i) changes in the falsework 


plans, (ii) delays due to a cement 
_ shortage, and (iit) delays caused by 
weather. — 


Prepared on the sanancd forms 
for construction contracts, Con- 


tract No. H50C0142007 34, in the | 
amount of $388,888 was awarded to 
: 1 Including the “General Provisions set forth 7 


in Standard Form 23~A (Oct. 1969 ed.). The 
contractor’s request for additional - -compen- ae 


sation and for time extensions are asserted 


B, “Termination | 
ak Delay—Time | 


and General Provision No. 
For Default—Damages 
Extensions.” — 


8, “Changes” 
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the contractor under date of Mar. 3, : 


1978.2 The contract called for the 
construction of a reinforced con- 
crete bridge and approaches on 
Route 3, Fort Apache Indian Reser- 


vation, Navajo County, Arizona. 


The bridge to be constructed tra- 
verses the Cibecue Creek and is 
sometimes referred to in the record 
as the Cibecue Creek Bridge. A pre- 


construction conference was held 
on Mar, 16, 1978, at which a number 


of matters of mutual interest to the 
parties * were discussed.‘ 


Notice to proceed with the work | 


was received by the contractor on 
May 12, 1978, thereby establishing 
Sept. 9, 1978, as the scheduled date 
for completion of the contract work 
(AF 2, 3). The work was deter- 
mined to be substantially complete 
as of Nov. 21, 1978, resulting in the 
assessment of liquidated damages ° 
for 78 days of delayed performance 
(AF 5-1). 7 

2 Appeal File 1. All references to exhibits 
are to those contained in the appeal file. Here- 
inafter appeal file exhibits will. be referred 
to by AF followed by reference to the par- 


ticular number or letter given to the exhibit in 
the appeal file. « : 


3 Attending the conference as contractor 


representatives were Edgar O. Willis and Jack 
A. Willis. Government representatives at the 
preconstruction conference included H. BE. 
McCutcheon (contracting officer), Charley E. 
Johnson (construction engineer), and Jack Lee 
(project engineer). 

*The minutes of the preconstruction - con-. 
ference record that when the contractor had 
no more technical questions, Mr. Charley John- 


son (construction engineer) left the meeting. 


Thereafter, Mr. Edgar Willis is reported to 
have stated: “[RJight now we are just figur- 
ing on bypassing all the water on one side 
while we work on the piers and abutment and 
turn it the other way and use the. one expan- 
sion joint in the girders and scaffolding” (AF 
7-12). 


6 The contract provides’ for liquidated dam-— 
ages to be assessed at the rate of $400 per - 


‘day for each calendar day ‘of delay. in per- 
formance (AF <A, the Contract, Special Provi- 
‘sions, Article 5). . 
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As early as adece. 26,1978, the con- _ 
tractor anticipated difficulty j in ob- 
taining the cement required for the 
project on a timely basis, as is evi- 
denced by the contractor’s letter of 
that date to the contracting officer 
requesting a delay in the issuance - 
of the notice to proceed by reason — 


of its cement supplier Showlow 
Ready Mix having been notified 
that its cement allocation had-been | 


cut.® In a letter to the contractor on 


the same date’ the contracting offi- 


cer agreed to delay the issuance of 
the notice to proceed but only until 
May 11, 1978, noting that delay. in 


starting the project beyond that 


date would jeopardize its successful | 
completion during the summer 
months and would therefore not 
best interest of the 
Government. 

In mid-July of 1978, the contrac- 
tor orally requested permission to 
use additional construction joints 
in the girders between the abut- 
ments and piers because of the 


length and number of girders in- 


6The contractor’s letter was accompanfed 
by a “To Whom Jt May Concern” statement 
dated Apr. 24, 1978, on the stationery of 
Phoenix Cement Company reading as follows: 

“Due to increased levels of demand for Port- 
land cement in the Southwest United States, 
a shortage of supply has developed in this 
area. This shortage has occasioned the need 
for Phoenix Cement Company to allocate 


cement to its customers.on a reduced volume 


basis. This allocation program has resulted in 
‘reduced shipments of Portland cement to 
Show Low Ready Mix.” (AF 8, 9). _ 

7 With respect to the anticipated cement 


_ shortage, the contracting officer noted that in 


order for him to grant a time extension under 
Clause 5 of Standard Form 23-A, the delay 
in the completion of the work must arfse from 
unforeseeable causes beyond the contro] and 
without the fault or negligence of the con- 
tractor, after which he stated: “[T]he cement 
shortage dogs not qualify as a justifiable delay 
under Clause 5 unless it is a direct result of © 
Government imposed sanctions” (AF 10). 
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volved in n placing. donthee and in 
order to avoid having cold joints 
when placing. concrete. (AF 14; 


Ja-2). The contractor’s verbal re- 
quest to: place. an additional girder. 
~ construction joint in the. end spans 
of the Cibecue_ Creek Bridge was 
approved -by- George. S. Overby, 
Area. Road Engineer, in a memo-. 


— randum dated July 24, 1978,8 sub- 


| ject, however, .to the ‘following 


stated conditions: ~ 


1. The end span construction joint is 


placed 16’4’’ and 16’8’" from the center- 
_ line of the hammerhead pier for girders” 
iB, C, D, E, and girder A, respectively. 


2. ‘The section of the girders over the 
two piers shall be poured first. 


least 24 hours. . > os 

~The memorandum | which was ad- 

dressed to the attention of Jack Lee 
(project engineer) concludes by 
stating: “This will confirm our tele- 
phone conversation where you were 
advised to instruct the contractor 


that the falsework must remain in 
place 14 days after the deck is 


poured” (AF TIT b). 
In a discussion on the afternoon 


of Aug. 10, 1978, in which Messrs. 


Jack Lee, George Overby, Ed Wil- 
lis, and Jack Willis participated, it 


was decided that Cibecue Creek - 


would. have to be rechanneled to 


accommodate the type of construc-— 


- 8In a letter to the contracting officer dated | 


Jan. 22, 1979, the contractor states: 

“The false work plans and conetnieion: 
progress schedule (schedule submitted May 3, 
1978), were submitted through Jack Lee to 
the contracting officer and were not disap- 
proved until the contractor was directed, 
orally, on July 24, 1978 to revise false work 
plans and construction schedule. The letter to 
the contractor confirming this disapproval is 
dated September 22, 1978,” (AF Ja—2). 


‘8s & Ww CONTRACTING CO., INC. 
we 6, 1981 | 
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tion required by the Government ; 
(AF Ia-3). | 


By letter dated Aug. 12, 1978, the — 
contractor advised the contracting 


‘officer that proceeding’ in the man- 
ner required by the Government 


would involve an extension of time 
and reimbursement for additional 
expenses. The contractor also stated 


_ that when the project was bid upon 
it was believed to be a standard 


girder type bridge construction per- _ 
mitting the contract. operations to 


be. performed in the’ following se- 


quence: (i) Form and place con- 
crete in certain’ sections of the 
girders; (ii) wait for the concrete 


3. The period between the sinter pours to cure before removing scaffold- — 


| “over to. piers and end Spans: shall. be at 


ing; (ili) rechannel the river flow; 


(iv) complete construction of the 
girders; and (v) then place the deck 


portion of the bridge (AF 16). | 
_ According to the contractor, its” 
scaffolding supplier (Symons Cor- 
poration)°® and its reinforcing steel 
subcontractor (Reppel Steel & Sup- 


ply Company, Inc.) had the same 


interpretation because there was 


nothing shown on the plans or in 


the specifications for a concrete 


®The Findings of Fact dated Aug. 13, 1979, 
states at page 5 that the Symons Corporation 
had advised a representative of the contract- 
ing officer that it had made no interpretation 
but had simply designed the falsework for the 
girders as instructed by the contractor. 

After acknowledging that it had instructed 
Symons Corporation as to how the girders 
were to be formed and poured, the notice of 
appeal states at page 10: 

“The Contractor’s point is, if the pleas ‘were 


adequate for anyone knowledgeable in bridge  — 


construction to immediately recognize that . 
the girders and deck would have to be poured 
and cured prior to falsework removal, then 
why didn’t Symons Corp. call this to my at- 
tention. They, are in business to rent scaffold- 
ing and have the knowledge to know how and 
where it should be used.” 
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placing iene The contractor. 


es notes that proceeding as the Gov- 
- ernment required would entail plac- 
ing certain sections of the girders 


in ‘sequence, leaving scaffolding — 


under all the girders until the deck 
is placed and taking additional time 


for curing the deck. It was said that — 


adhering to such a sequence would 


necessitate the following: (1) Re-- 
bg channeling the river from under the 


bridge because of excessive runoff ; 


(2) 


_ the complete bridge (AF 16). 


In amemorandum tothe contract- 


ing officer’ under date of Sept. 7, 


1978, Mr. George S. Overby, (area 


road engineer) states: 


The: contractor. stated that he believed 
this to be a standard girder type bridge 
construction.[*7] There are two anes of 


10 (Ad aeeesine’ ‘this question in a: memoran-. 


dum to the ‘contracting officer dated Sept. 7, 
1978, Mr. George S. Overby (area road engi- 
heer) states: “The plans did not show a. con- 
crete. placing diagram because of two optional 


girder construction joints shown” (AF 17-1). - 


The contractor offers the following comment : 
 “Beeause of the two optional construction 
- joints: shown, the more reason for a concrete 


. placing diagram. Question: What if the Con- . 


tractor elected to pour the girders from abut- 
ment No. -1 to the first construction joint? 
[T]he next pour would be from . construction 
joint to construction joint” (Notice of Appeal 
at 11). 


. “The second tone of the cast- in-place T 


girder design is that of a ‘simply supported 
structure. This is the type of structure which 


Mr. Willis is referring to. ag ‘standard bridge 
-type construction’ and some of these can be. 


- constructed as he originally planned. In. this 


type construction, some girders are able. to 
support themselves without the deck while the" 


first method required the deck as part of the 
structural section for support” (AF 17-1). 
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reinforcing the scaffolding | 
under the girders already formed. 
to support the additional weight of 
the deck; and (3) supplying enough 
scaffolding and materials to. form 
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standard T girder cast-in-place. design 
methods which may require different con- 


struction: techniques. The Cibecue Bridge 


was designed ‘continuous for live load 


which requires that the falsework remain 

under, the. structure ‘until concrete for 
the deck is placed and allowed to cure. 
7 Removal of the falsework beneath the 
| girders. prior to placing the deck concrete 
“would: cause the girders to collapse. [7] a 
_ The other features which differentiates. a 


this type from the second type is the lack 


of: an. expansion and contraction oe or 
| dam: at the pier. ede | 


(AF 17-1). 


Tn SpeGully: pertinent ware a 


memorandum from the project en- 


gineer to the contracting officer : 
under date of Sept. 22, 1978, states: _ 


This bridge is designed with girders 
and deck as [an] integral unit, forming 
a T or a series of TITTT’s for its 


| strength. -The girders must ‘have support | 


under them until after the deck is poured 


| and cured. out... 


The contractor did not advise of his in- 
tention of pouring and stripping half the 
girders, pouring and stripping the other 
half and then forming and pouring the 


2 “The falsework required reinforcing for 


. the deck because the scaffolding supplier origi- 
nally designed it to support only the girders: 


The additional scaffolding is required to ade- | 
quately Support the girders and deck” (AF 7 
17-1). 

13 The findings from which the instant ap- 
peal was taken states: “(6) the lack of an 


“expansion or contraction dam or joint over | 


the piers should have alerted the. Contractor . 


that his original falsework plan would not be 


acceptable” (Findings of Fact (8-13-79) at 
6). By way of response the contractor states: 
“This assumption credits the Contractor with 
more engineering knowledge than the Project 


Engineer had. Falsework plans were submitted | | 


to Mr. Jack Lee and he was not aware of them 
being inadequate. He was aware of the Con- 
tractor’s method of construction, but did not 
offer any corrective advice” Notice of Appeal 
at 12). 


tS & W CONTRACTING co., INC. 
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| deck at the: " preconstruction. ‘confer- 
~ ence. [1. His method was not discussed 
~ until Charlie J ohnson visited the job site 


on J uly 17. Baal He realized the contractor : 


in. error in his procedure, and the con- 


_ tractor: was then informed.that he must 
support the girders throughout their en- 


. tire length until. the deck was poured 
and cured. © : 7 

. ‘It was not until ‘some dinke gitar: this 

_ date that the contractor supplied plans 

' for the false work. These were forwarded 


- to PAO where they were checked and, 


. found to be too weak to ‘support both 
girders and deck, and additional bracing 


was needed to Keep. the scaffolding from. 
deflecting and giving way. The contractor. 


_ Was. informed of this August 17.["] 


The. re-channeling of the. river around aS 

the bridge site was not a pay item and 
would be a legitimate claim for: addi-— 
| tional expenses. m7 With this in mind, a 





4 The. enneeeine : dlaneeoee with eee | 


Stating: “The conversation was not recorded 
' but the plan. was discussed. between Jack Lee, 
Jack Willis (contractor’s 
Walt Wilson (corporate officer), and Edgar 


Willis (corporate ae mone of Appeal 


at 7). 


states : 


-. “Tt seems incredible to assume that Mr. Lee, | 
obs Project, Engineer, could be on the project from — 
- May’.13,. 1978, until July 17, 1978, and. not. 
oe, have any. conversation with the: Contractor as 
eto his plans and phases of constructing the 
ee project. The feasibility was. ‘discussed; at one: 
time; of placing part of the-rock-in the gabions. 
between. the girders before forming the ends — 
- of: the deck. To accomplish this, all’ the false- — 


“work would need” to be- removed after the 


_” girders were cured.” (Notice of Appeal at: (2 ae 
16 Immediately thereafter the project engi- 


_neer states : “[T} bus © on two. different occa- 
‘gions, the contractor had to procure additional 


scaffolding. and lumber, but it was his inter- — 
pretation of the plans which caused the delays’ 
and. additional costs” (AF 18; memorandum — 


: to contracting officer dated Sept. 22, 1978). 


Vn recommending denial of the claims for ‘ 


. time extension and for additional reimburse- 
ment, the area road engineer states: 


“The weather has Deen typical for the sum- . 


mer and. the run-off . was normal for this time 
of year. Channelling and/or bridging the water 
- would be anticipated when constructing» the 


superintendent), | 


15 Appropos of. this comment, the contractor : 


| Drawings). 


_BIA tractor and operator in the area was 


pressed into service aud the by-pass was 


_ constructed at. no. expense to the con- 
| tractor. 


(AF 18). 


Apparently, In aincpalion of 
the contractor asserting a claim for 


having to leave the falsework in 
_ place until the deck slab was cured, 


Mr. Richard A. Lawrie, Director, 
Office of Western Bridge, Federal 


Highway Administration,® wrote 


a letter to Mr. George Overby 
under date of Feb. 2, 197 9, | in meds 
he stated : 


“In our opinion ‘this | is a highly “a 


reasonable claim. Our office has been de- 
signing. that type ‘of bridge. since the © 


. early 1930’s. I am not aware of any claims | 
or. problems wherein the. contractor was 2 
not aware that he would have to support: 


the. girders and slab on falsework until i 


the tee-beam figel was cured mney to | a 
- gupport itself. id 


It should be pointed out that the main 
negative moment reinforcing. is detailed 





falsework, a qualified bidder should have rec- 


ognized from the design the methods. and type ag 
‘of falsework required to. construct the bridgé.” 
(AF 17-1, gy. A 


_ 18 Mr. Lawrie’ is shown to. have approved 
the design of the Cibecue. Bridge in his capac- | 
ity of Director (see APF » Sheet 5 of Contract 


18 At page 6, the findings ‘state 


cause any one knowledgeable about bridge or 


bridge construction would recognize them.” |. 
Addressing: this finding, the contractor. “notes 


that three competent contractors who had bid 
onthe project. had basically the same. inter- 
pretations of the plans and specifications after. 


which the contractor states: “Also, the ‘fact 
Lis] that Mr. Lee (the Project Engineer) with 


two. months on the project did not recognize 
the Contractor was wrong until Mr. Charley — 
Johnson (a structural engineer) called it to his - - 
and - the Contractor's ‘attention’ 


‘Appeal at it 1). 


| (2) [Cjast: _ 
in, ‘place reinforced concrete tee-beams are not 
designated as ‘“I’-girders’. on bridge plans. be- 


ieee of a 
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on the plans in the deck.[] This should 
provide anyone who is knowledgeable . 


about bridges and bridge construction 
with the understanding that the main 
supporting members for this structure 
are reinforced concrete tee-beams and 
that the entire top flange of this tee- 
beam [°*] must be in place and bonded to 
the negative moment reinforcing before 
this bridge is able to pLanG under is own 
weight. ; 


(AF 25-1). 


Claim “A”—Claim for Additional 
Scaffolding (Falseworle)—_ | 
B43 C7827 | 


The claim as presented in a letter 


to the contracting officer under date 
Jan. 22, 1979, is in the amount of 


$438,672.27.22 The basis for the claim, 


as set forth therein, is as follows: 


{T]he Construction Contract General 


Provisions, Standard Form 28—A, para- 
graph. 3, Changes, authorizes this claim 
for reimbursement of costs as a result of 


Commenting on reference to this aspect 
in the findings, the contractor states: “A note 
on the plans would have alerted one to investt- 
gate further. Otherwise, only the structural 
designer knows, 


_ computations to arrive at the conclusion that 
the girders were, or were not, Self- supporting” 
_ (Notice of Appeal at 138). 


-21‘Reimbursement: for additional expenses 


is requested in the amount of $43,672, 27 as 
documented in Exhibit V. The extra work, rep- 
resented by the recorded costs of materials, 
rentals, owned equipment, labor, and overhead, 


is described above, in the log of extra working 


time resulting from the changes required by 
direction of the contracting officer” (AF Ia-4). 
2=“The Contractor * * * in preparing a bid 
for this project did take into consideration 
methods: of construction, and other factors 
that are necessary to do a project of this type, 
Le., weather conditions, traffic control, con- 
_ trol of water, excavation, forming, reinforcing 
steel, concrete placement, grading, borrow ma- 
terials, bank protection, (gabions),. 
rails, bridge rails, asphaltic materials,. ete. 
With the aforementioned items, and the ever 
- changing costs of same, the Contractor did get 


4 quotations from suppliers to compile. his bid 


for the project” (Notice of meee at 2: 
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and. certainly a structural — 
engineer would have to make the necessary 


guard | 
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the Sneed provisions added to complete i. 
the specifications which. were defective 
by reason of omission of specific desig- 


7 nation of the type of girder designed, and 
the dependent concrete pouring sequence 


required. 


(AF Te4). 


Among the principal arguments 
advanced in support of the ae a 
are the following: 4 


[T]he method of constriction’ foauieed® | 


by direction of the Government, in the 
field, was not contained in the Contract 


‘Documents; was not foreseen by the Con- 
tractor :["] and did result in additional 
—eost to the Contractor in the amount 


claimed. eae 


ke oe eo 


« * * TOJne of the suppliers was the 


Symons Corporation who supplied the 


scaffolding (falsework) for the girders. 
The Contractor did instruct Symons as 
to how he intended to form and pour the 
girders. Working from the plans Symons 
Corporation did detail the scaffolding, 
and submitted them to the Contractor, 
April 11, 1978, as noted on their ‘detail 
sheets, I am sure this’ firm, which is 
expert in: their field, would have ‘recog- - 
nized that the scaffolding would have to 


support. the girders and the deck, if it. a 


was. obvious on the plans. ee 
* * * [The Contractor’s. method of cc 
construction, i.e. to form and pour gird- 


: ers toa construction joint, then strip and. 


use the same. material for the next phase. 


“This method was determined by notes on 
the plans which would 
method was not only permissible, but - 

Sheet 5 
of 20 center left, note A; Optional girder 


indicate his 
perhaps anticipated. Example: 


construction joint (either or both may 
be eas Sheet a of. 20 lower r right, De- | 


°'The “To Whom It May edaeern® state- 
ments submitted by three other bidders that 
had bid on the project were included as enclo- 
sures to the Contractor’s claim letter of 


Jan. 22, 1979 (see AF Ib, Ic, and Id). 
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- flection. ‘@vdinate=ramediate deflection. jin the deck ; and 1 (vi) jie tae- -beam 


and long term deflection. This note would 
have no Justification for use by anyone 
in the field unless the girders had been 


poured and cured, and. -seaffolding re- | 


moved, prior to Bewne and. HOUR the 


deck. | 
EN AOR [Blased | on the Contractor’s 
knowledge, his proposed method of con-_ 


struction was acceptable. This is sup- 
_. ported by letters from. three other com- 
petent contractors who submitted bids 
on the project. They stated that their 
method of construction was basically the 
same. This would bring one to the con- 
clusion that the information in the plans 
and — 
that none of the contractors that bid the 
project were knowledgeable bridge peo- 
ple. This refers to a statement by Mr. 
Richard. A. Lawrie, paragraph 8, in his 
~ Jetter dated mebEue yy, 2, 1979, Exhibit 
No. 25. 


_ (Notice of Appeal at.1, 3-4), | 
The Government’s principal de- 


fenses against the claims asserted 
are: (i) Cast-in-place reinforced 


concrete tee-beams are not desig-— 


nated as “T-girders” on bridge 
plans: because anyone knowledge- 
able about bridge construction 
would recognize them; (ii) the 
_ plans did not show a concrete plac- 
ing diagram because two optional 


girder construction joints were 


shown; (iii) the contractor was ad- 


vised verbally in the initial stage of | 


placing the falsework that it was 


structurally inadequate ;, (iv) the 


lack of an expansion or contraction 


dam or joint over the piers should _ 


have alerted the contractor to the 


fact that his original falsework 


plans would not be acceptable ; (v) 


the main negative moment rein- 
forcement is detailed on the plans 


specifications was inadequate, or. 


has been designed by the Federal 
Highway Aaininisteation since the 
early 1930’s and they are not aware 


of any claims or problems develop- 


ing as a result of a contractor not 
being aware that he would have to 


support the girders and slab on — 
falsework until the tee-beam was | 
cured sufficiently to support itself — 


(Findings of Fact and Decision by 
the contracting officer dated Aug. 13, 
197 9, at 6). | | 

‘The Board has examined the ee 


going contentions in the light of the 


evidence of record. As to item (i) it 
notes, that the Government has not 
denied that three other bidders on 
the project apparently interpreted 


_ the plans and specifications 1n essen- 


tially the same manner as did the 


-contractor.24 Also noted is the fact 


that there were only seven contrac- 
tors responding to the invitation for | 
bids and that, consequently, at least 


over half of them viewed the re- — 


quirements for the project in the 
same. light as did the contractor.** - 
While with respect to. item (ii) the © 
Government has stated that its fail- 
ure to show a concrete placing dia- 


gram was because two optional- 


* The record is devoid of any evidence as to 
what. construction was placed upon the plans 
and epee peer one by the ree ne three 


: pidders. 


a Notice. of. Appeal at 10. Although the con- 


‘tracting officer. indicates. that only 15 percent 
of thé falsework had been completed by the. 


end of July of 1978 (Findings at 5), the 
progress report of July 81, 1978 (AF 15), to 
which the findings refer does not show a per-. 
centage of completion figure for the falsework 


_ at the end of the reporting period; nor is the. 


source of the 15 percent figure used by the con- 
tracting officer disclosed elsewhere in oe 
record. 
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— girder | Ssieinaccen: joints were 
shown, it has not even addressed the 
appellant’s argument thatthe show- 
ing of the two optional-girder con- 
struction joints made the inclusion 
of a concrete placing diagram in the 


plans of even greater. importance 
and accompanying. 


~ i(n.20,, 
text). 


SUDTH, 


| With respect to item. (iti) the | 
contractor flatly denies that in the 


initial stage of placing the false- 


work it had been advised verbally 


that it was structurally inadequate. 
According to the contractor, at the 


time such advice was given approxi- _ 
mately 65 percent of the falsework | 
had been completed as shown by > 
_ gineers who expressed an opinion. 


photos. As to item (iv) (the lack of 
an expansion on contraction dam or 


joint over the piers) and item(v) ; 


(the main negative moment rein- 
forcement being detailed on the 
plans), the appellant asserts that 
while these items would be signifi- 


cant to a structural engineer, they — 


would not alert contractors to the 


type of bridge construction. desired 7 
appear that any of thern. thought | 


_ the provisions of those paragraphs poaee 


by the Government (nn. 138 & 20, 
supra, and accompanying text): 
‘Concerning item (vi) (the use of 


the tee-beam in design since the 
early 1930’s and the absence of any — 
| evidence that. the contractors con- 
cerned were not aware of the neces- — 
sity of supporting the girders and 
slab on falsework until the tee- 
beam was cured sufficiently to sup- _ 


port itself), the appellant notes the 
absence of any statement as. to 
whether the contract documents, 
plans, and specifications involved 
aim such. contracts are comparable to 
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the plans and specifications for the | ae 
instant project. This question - was 


not addressed by Richard A. Law- 
rie, Director, Office of “Western 


Bridge, Federal Highway Admin- 


istration. (see text accompanying : 
n.18, supra); nor has it been ad-— 


dressed by either the contracting 
officer or other Government person- 


nel. | 7 
In an apparent effort to bolster. 
the Government’s position, the De- _ 
partment counsel quotes passages — 
from FP-74 2° (Government Brief | 


at 3-4). While FP-74 was incorpo- — 


rated in the contract by reference, 


the passages in question were not 


adverted to by the Government en- 


concerning the merits of claim A; 


nor were: “they referred to by. the 


contracting officer in the findings | 


- from which the instant appeal was 
taken. Absent any references by the 
Government. personnel concerned 
with drafting the plans or adminis- 
tering the contract to the quoted 


passages from FP-74, it does not 


would materially assist in the re- 


solution of the eputed questions . 
‘nor do we. : | 


Decision 


The principal question ikea by 


, this record | is whether the plans and 
‘specifications with which we are 


- 20 “Standard. Specifications for dees piaee 
of Roads and Bridges. on Federal Highway 


Projects.” FP-74 was not submitted by the — 


contracting officer as part of the appeal file; 
nor. was it submitted as a supplement to the. 
appeal file at the time the Order Settling 


Record was issued on Apr. 21, sistas 
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- hare concerned can - oes said to ‘be 


‘ambiguous. A related question 1s 
_ whether the contractor’s interpreta-_ 


tion of the plans and specifications 
can be said to.be reasonable, Ad- 


| dressing these questions in the case 


of Brezina Construction Co., Ine. v. 
United States, 196 Ct. Cl. 29 (1971) ; 


the Court of Claims stated at page 


33: “The rule, often repeated by 
this court, is that if a Government 
contract is ambiguous and if. the 


construction placed upon it by the 
contractor is reasonable, the con- 
tractor’s construction. will be adopt- 
ed, unless the parties’ intention is. 
— otherwise. afirmatively eae ia 


- [Citing cases.] — 


would be likely to conclude that the 


bridge called for by the contract. 
should be constructed by employing 
techniques designed continuous for 


live load which requires that the 
falsework remain under the struc- 
ture until concrete for the deck is 
_ placed and allowed to cure. The 


‘heart of the appellant’s: case, how- 


ever, is that neither it nor three 
_ other concerns who bid on the pro?- 
ect construed the invitation to re- 
quire that the bridge be constructed 
in that manner. Referring to various 
portions of the contract plans and 
emphasizing the absence of a con- 


crete placing diagram, the contrac-_ 


tor asserts: that the method of con- 
struction it contemplated was. to 


tort: aaa pour the ‘girders: to cas 
construction joint, then strip and 
use the same material for. the next. 2 


phase. | | - i 
The strongest grains for proof 
of the ambiguity of the terms of the 


contract,-as well as the reasonable- 


ness of the contractor’s construction | 
of them, is the undisputed fact that: ; 
three other concerns who bid on the | 
project apparently construed the 
terins of the invitation in essentially 


the same manner as did the contrac- 
tor. The reasonableness of the con- 
tractor’s interpretation is also sup- _ - 
ported to some extent at least by the 
fact that the. scaffolding ‘supplier _ 
- who had access to the plans raised _ 
| In the case at fend the see sitel : 
= appears to concede that a structural. 
engineer reading the plans and — 
specifications for the instant project , 


no question with the contractor as to 
the propriety of the contractor pro- 


ceeding in the manner he did. While ae 
the contractor has also asserted that: 


it notified the project engineer of | 
its plans, we do not consider that 
there is sufficient evidence in the 


record to make a finding on this. ~ 


question. We note, however, that for 


Over 2 months (from May 13 to | 
July 17, 1978), the contractor ap-— 


parently proceeded with bridge con- 
struction in the manner it had. 
contemplated and that on one | 
occasion during that period the con- 
tractor. discussed with the project 


engineer the feasibility of placing 


part of the rock in the gabions be- 
tween the girders before forming 
the ends of the deck and that this 
would entail removing all of the 


“falsework after the girders were 
cured (n.15, i 


BBG 


_ For the reason stated and under 
the authority cited, the Board finds 


that the contract. terms were am- _ 
— biguous, insofar as the construction 
_ methods and sequences to be em-. 


ployed in constructing the Cibecue 
Bridge was concerned; that the 
contractor’s interpretation of the 
| ambiguous - contract terms | was 


reasonable; that the Government’s 


action in requiring the contractor 


to construct the bridge in accordance 


with its interpretation of the con- 
tract constituted a constructive 
change; and that by reason of the 


constructive change order the con-. 


tractor incurred costs for which it 
has made claim in the amount of 


$43,672.27. The Government having 
neither submitted evidence to show 


that the costs claimed for are un- 
reasonable nor having otherwise 
questioned them, the Board finds 
that the equitable adjustment to 
which the appellant is entitled for 
Claim A is in the amount of 
$43,672.27. 


Claim B—Time Extension 
frequests—91 days 


The contractor has requested that 


the time for performing the con-. 


tract be extended by 91 days by 
reason of what it terms excusable 
delays. The time extension request 


is comprised of (a) delays due to — 
the additional scaffolding (false- 


work) required; (b) delays due to 
a cement shortage and (c) lelays 
caused by weather. Each of these 
causes of delay are consi lered 
separately below. : 
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(1) Delay due to additional seaf-— - 
folding (falsework) required 
The contractor has requested a 
time extension of 50 days by reason 
of the additional scaffolding (false- 
work) required as a result of the 


Government interpreting the speci-| 
fications in the manner it did. Since | 
the contracting officer denied the | 


claim for additional compensation 
with respect to this item (Claim A, 
supra) on the ground that the con- 
tractor was simply being required 
to perform the contract in accord- 
ance with its terms, there was no 
basis for him granting a time exten- 
sion for this work. As we have 
found that the instructions the Gov- 


ernment gave to the contractor with 
respect to Claim A constituted a 


constructive change, we must now 


determine the extent to which the 


issuance of the constructive change 
order delayed the completion of the 
contract work. 

~The contracting officer appears to 
have questioned, however, whether 
the contractor was, in fact, delayed 


by the change in the falsework 


plans in any event. In this connec- 


tion he emphasizes the extent of the © 


work. performed by Bureau of In- 


dian Affairs ‘personnel and asserts 
that the deletion of a number of 


contract items reduced the contrac- 
tor’s schedule by a total of 35 days. 


He '‘also finds that the falsework 


construction did not delay the over- 
all progress of constructing the ap- 
proaches (Findings at 9). The 
contractor vigorously contests this 
analysis, asserting that it is point- 


527) 


Jess to accumulate four concurrent 
7-day schedules, plus 1 week on an- 
— other schedule to a total of 35 days. 
Commenting further on this point 
the contractor states: “['TJhe dele- 


_tion of these items are fact. But the. 


deletion of these items did not -Te- 
duce the Contractor’s schedule 35 


be 7 days”. oe of. Appeal a at 


19-21). 


The Board has previously noted 


_ that although the contracting officer _ 
— indicates that only 15 percent of the — 


_ falsework was completed when the 
instruction to change the falsework 


plan was issued, the progress report — 


apparently cited. as authority for 
the statement does not support the 
use of that figure. We have also 
noted the contractor’s estimate that 
as of that time approximately 65 
_ percent of the falsework had been 
completed. Since this very substan- 


tial difference in the estimate of the 


amount of the falsework done at 


the time the change in the plan oc-_ 


curred may account for much of the 
difference in the appraisal of the 


parties respecting the extent to— 


which the change in the plan for the 
falsework delayed the completion 
of that. work, since the 15 percent 


figure used by the contracting offi- 
cer is not supported by the record | 


_ before us and since the contractor 
apparently concedes that deletion 


of certain items reduced its per- 


formance time by 7 days, the Board 


finds that by reason of the change 
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| 20-day time 
- weather. 


in. the enon plans ordered by: 
the Government, the contractor was 
delayed by 43 days for which it is 
7 entitled to a time extension, 


| (2). Time extension for cement 
shortage a 


The 21- day time. ecteion re- 


cope quested by the contractor for a ce- 
days. As here-to-fore stated, using ment 


the same formula the figure would 


ment shortage which developed 
during the course. of contract, per- 


formance. covers the period from 


Aug. 11 to Aug. 31, 197 8, when the 


contractor was without cement. for. 
concrete. Although the contractor — 


makes a considerable effort to show » 


that the cement shortage was due to 
Government imposed sanctions, it 


has made no effort and offered no 
evidence to show what effort. it made 
to get cement from other sources 
either immediately prior to or dur- 


ing the. period of the cement i | 


shortage. 
An appellant seeking i‘ prove a an 
excusable cause of delay must show, — 


however, that it was not reasonably - : 


possible to secure the needed mate- 
rial from any source. Aerosonic — 
Corp.; ., ASBCA No. 9339 (May 14, . 

1964), 1964 BCA par. 4 248. As no 
such showing has been made in this 
case, the contractor’s request for a 


21-day time extension for a cement 
shortage is hereby denied... 


(3) Time extension for weather. 
The contractor has requested a 
extension due to 
The contracting officer 
found the contractor was entitled to 
a, time extension of 12 days. The dif- 
ference in their respective apprais- 


sion is based on weather 
either stopped work or seriously in-— 


“ane may ts due. to thie fact. that: the . 


~-contractor’s request for time exten- 


terferred with it proceeding while 


= the ‘contracting — officer. appears ‘to 
have applied the standard = un- 


‘usually: severe weather cases. 


Extensions (Standard Form 23-A) 


only entitles a contractor to a.time 


extension. for bad weather if it 18 


~ shown to be unusually severe. The . 
| contractor has made no effort to 
. show that the weather for which it 


is claiming relief was unusually 
severe within the meaning of Clause 
5, supra. The claim for time exten- 
sion for weather | (over and above 


that. allowed by the contacting 


: officer) 1S. 3 therefore denied. 


s wmmaary 


- 1 “Olam A is. ig sod: in ae 
. amount claimed of $43,672.27. 


2. Claim B is granted to the ex- 


tent the contractor is found to be . 
entitled to a time extension of 55 


days comprised of time extension 
_ for falsework (43 days) and a time 

extension for unusually 
_- weather as allowed by the contract- 
ing officer ( 12 days). | 


“Wrerszani F. McGraw 
| Chie f Administrative Judge 


I concur: 


G. HeEr,ert Pack woop 
Administrative Judge 
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- OWNERSHIP OF AND RIGHT TO. 
- EXTRACT COALBED GAS IN 
FEDERAL COAL DEPOSITS 


| May 12, 1981 
Act of March 3, 1909—Act of June 22, 


-1910—Patents of. Public Lands: Res i 
- ervations — 

Clause 5, Termination. For De- 
fale aianeee, For Delay—Time— 


Patents ienied pursuant to. fhe: Act of 


Mar. 3, 1909, or the Act of June 22, 1910, 
80 U.S.C. §§ 81, 83-85. (1976) reserved to 

the United States “all coal” and the right 
to prospect for, 
“coal deposits” underlying the. patented — 
lands. Congress in the 1909 and 1910 
| Acts intended to, and did, reserve only _ 
_ the coal and not other minerals found in 


mine and: remove the ~ 


association with coal. Accordingly, all 


minerals other than coal, including coal- 
_hed gas, passed to the surface owner at 
the time a patent was issued pursuant 


to the 1909 or 1910 Acts. | 


Act of July 1%, 1914 Patents of Pub- 
lic Lands: Reservations | | 
Should coalbed gas occur in lands» in 
which “oil and gas’ were reserved to the . 
United “States. in agricultural patents . - 
issued under the Act of July 17, 1914, 30 
U.S.C.. §121 (1976), that coalbed gas is 
reserved to the United States. 
Mineral Leasing Act: Methods of De- 
velopment—Oil and ios Leases: Gen-, : 
erally 


The MLA refers only £5: “vas” or ‘natural 
gas” without any qualifying adjectives, 


thus supporting a nonrestrictive reading 


of those terms to include coalbed gas. 


| _ Coalbed gas is leasable under the oil and 


gas leasing provision of the MLA, 30 
U.S.C. § 226 (1976). | : 


Coal Leases and Permits: Taker | 
eral Leasing Act: ‘Methods of pore 
ment _ | 


Coalbed | gas oi not included in a coal 
lease under the MLA. In the coal leasing 


gas produced. 
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7 provision of the MLA; ‘Congress did not 
: provide for a coal lessee’s extraction: of 


’ minerals related to’ or assoicated with 


-eoal. 80 U.S.C: § 201. (Supp. II 1978). 


. This. provision. does not authorize a coal 


lessee’s. extraction of coalbed gas,-other 


; “mine health and patety A laws and regula- 
tions. 


- To: Srcrerary 
From: Sonicrror 


a Svpsect: OwNERSHIP OF AND. Richt : 


CoatBep Gas IN- 
| contain recoverable gas.° A number 


to  Exrracr 
FEDERAL Coan Depostrs. 


Although ‘eodidionally 3 oui min-- 
ing practices have wasted the gas 


by venting: it into: the atmosphere, - 
there is currently a great deal of 


| interest in developing coalbed gas 
than the venting of the: gas required. by 


as an. energy source | in its own 


right.‘ = 


Deep coalbada in. the ye a 


ian region are the most likely source 
of commercially marketable gas, 
‘but preliminary studies show that 


deep coalbeds in the West may also 


7 of studies, including research by 


‘Federal coal deposits may contain | 


large quantities of recoverable coal- 


bed gas. Due to its flammability and 
to the danger it poses. to ender | 
often legal status of coalbed_ gas on fed- 
eral lands and in federal coal has. 


ground mining, this gas,’ 
referred to as methane, has. long 
been: feared by the coal mining 
industry.* 


1 Coalbed gas is.a byproduct of coalification, 
the’ process through which plant material. 


‘buried in. sediments. is successively trans- - 


formed from peat into lignite, subbituminous 


~ coal, bituminous. coal and’ finally anthracite. 


EB. Craig and M. Myers, Ownership of Methane 


Gas in. Coalbeds, 24 Rocky Mtn. Mineral Law 


Institute 767-68 (1978) cheretuettet elted ¢ as 
“Craig and Myers”), 
2Methane (CH), a colorless, odorless, filam- 


mable gas, is the primary component of coal- - 


bed gas. A. Kim, Estimating Methane Content 


of Bituminous Coalbeds from Adsorption Data, . 
‘U.S. Department of the Interior, Bureau of . 
Mines, Report. of Investigations (USBM RI) 
‘During the biogenic stage of | 


8245. L (1977). 
coal formation, methane is the predominant 


drocarbons. are produced.” A. Kim, Haperi- 


mental Studies on the Origin and Accumuta- 
tion of Coalbed. Gas, USBM ‘RI- 8317, at 16 — 


(1978). 


. 4 See Us S.: Bureau of Mines Information Cir- . 


cular No. 7900 (1963) ; ; M. Trani, C. Timmons, 
-T. Bobbick, M. Deul and M. Zabetakis, Methane 


Emission from United. States Coal Mines, A. 


Survey, Bureau of Mines Information Circular 
No. 8558 (1972) ; M. Zabetakis, M. Deul and 


_* * *-During the diagenetic — 
'. stage of coalification; methane and other hy-| 
Mines, 
7 (1973). 


tary, 


the Department of ‘Energy, have 


concluded that recovery of coalbed 
gas is commercially and technically 


feasible.* However, the unresolved 


hindered any decision on how, and 


under what right of extraction, it 
can be developed. In order to expe- 


dite development of this energy 
source, the Department must re- 
solve two issues: (1) who owns the . 


~ coalbed. gas in land where the coal 
or oil and gas was reserved to the 
United States; and (2). whether the 


coal | or the oi and gas leasing pro- 


visions of the Mineral Lands Leas- 


ing Act of 1920, as. amended, 30 
U.S.C. § 181 e¢ seg. (1976) (Min- 


7 eral Leasing Act or MLA) apply to : 


M. ‘Skow, Methane Control in United States: 
Bureau of Mines, Circular No. 8600 


4 See Office of the White House Press Secre-. © 
“Fact Sheet on the President’s Import. 
Reduction Program II” (July 16, 1979). -- 
_5P. McGinley, Legal Problema Relating to 
Ownership of Gas Found in. Coal. Deposits, 80 
W. Va. L. Rev. 369, 372-78. (1978) - Sa 
after referred to as ‘‘McGinley’’). 

®° See McGinley, sed hi note 5, at 875—77. 


640 


the leasing of coalbed gas or com- | 


mercial development. 
For the reasons set forth below, 
I conclude that: (1) the reservation 


of coal to the United States in the 
Act of Mar. 3, 1909 and the Act of 
June 22, 1910, 30 U.S.C. §§ 81, 


83-85 (1976), did not include the 
-eoalbed gas found in the reserved 
coal; (2) the reservation of oil and 
gas to the United States in the Act 
of July 17, 1914, 80 U.S.C. 88 121- 
128 (1976) included coalbed gas 


found in the lands patented subject 


to such a reservation; and (8) coal- 
bed gas is enable under sec. 17 
of the Mineral Leasing Act, 30 
U.S.C. § 226 (1976), the oil and gras 
leasing provision. 


I, Ownership of Coalbed Gas 


Coalbed methane is both scientit- 
ically defined” and legally regard- 
ed* as a gas.® The relationship of 


1A. Kim, Hestimating Methane Content of 
Bituminous Coalbeds, supra note 2, 

® Several courts, addressing the question of 
what constitutes “gas” or “natural gas,” have 
defined those terms to comprehend coalbed 
methane. See, ¢.g., McCoy v. United Gas Public 
Service Co., 57 F.. Supp. 444, 445 (W.D. La. 
1932) (gas “consists of invisible vapors which 


are produced from the earth, containing vary- ~ 


ing amounts of hydrocarbon”). Yee also North- 
. ern Natural Gas Co. v. Grounds, 441 F.2d 704, 
715 (10th Cir. 1971), aff’g 292 F.Supp. 619 
D. Kan. 1968), where the court held that a 
grant of ‘oil and gas” included not only the 
hydrocarbon gases (such as methane) but also 
the helium extracted with them. The court 
approved the trial court's definition of gas as 


“any naturally-formed aeriform substance in-— 


3” 


digenous in the underlying reservoir * * * . 
441 F.2d at 711, citing. 292.F. Supp. at 686. 
® By contrast coal is defined as: “fa] solid, 
brittle, more or less distinctly stratified, com- 
bustible carbonaceous rock, formed by partial. 
to complete decomposition of vegetation; not 
fusible without decomposition and very in- 
soluble. The boundary line between peat and 


coal is hazy. * * * ag is the boundary line 
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coalbed methane to coal is described | 
In a Bureau of Mines Report: 


“Methane is always present in coal * * *. 


It occurs admixed with other hydrocar- | 
bons, CO2 N2 02, H2 and He. It is a. 


normal byproduct of the coal-forming © 


process. Although much of the gas 
formed during coalification migrates — 
away from the coal, a significant portion 


is retained in the coal and adjacent 
rocks. Some free gas is present in cracks 


and fractures, but most is adsorbed on 
the internal surface of micropores with- 
in the coal. The amount of gas that the. 
coal contains depends primarily upon 
pressure, temperature, adsorptive capac- _ 
ity, and moisture content of the coal.[”] . 


Thus, although coalbed gas exists 
in coal deposits," the two resources 
are distinct, and are potentially 
severable. In order to determine the 
ownership of coalbed gas in federal 
mineral deposits, it is necessary first 
to examine the various statutes in 
which rights to mineral deposits 
have been reserved to the Federal 
Government. ; 


A. Coal Land Withdrawals and 
Coal Reservations 


Beginning in 1906, President 
Roosevelt withdrew over 75 million 
acres of western land containing 
known “workable coal” from all 


between coal and graphite and the boundary 
line between carbonaceous rock and coal.” 
U.S. Bureau of Mines; A Dictionary of Mining, 
Mineral and Related Terms 222 (1968). — 
0A, Kim, Hstimating Methane Content of 


_ Bituminous Coalbeds, supra note 2. 


See Deul, Methane Drainage from Coal 
Beds, A Program of Applied Research, 60 
Rocky Mtn. Coal Mining Inst. 13 (1964), de- 
scribing coal as a “porous * * * solid with 
two distinct pore systems * * * fin. which]. 


gas can exist as free gas in cracks and frac- 


tures (macropores) | or be adsorbed on the in- 
ternal surface of the apTCrOpOres: " 
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forms of entry dite hemestond: 
agriculture). The purpose of these . 


withdrawals was to prevent the con- — 


tinued loss, by the United States, of 
lands valuable for coal. However, 


~.by February of 1909, there were . 


~ 11,688 original homestead and 
desert land entries of record in 


lands which had been withdrawn as_ 


valuable for coal, and the issuance 


of final. certificates on 2,771 home- 
stead and desert land entries had_ 


been suspended pending classifica- 
tion of the lands for coal. H.R. Rep. 


No. 2019, 60th Cong., 2d Sess, 2, 5-7 


(Feb. 2, 1909). 

Congress, spurred by the desire 
to re-open these lands to entry, 
passed the Act of Mar. 3, 1909, 30 
U.S.C, § 81 (1976), and the Act. of 


June 22, 1910, 80 U.S.C. §§ 83-85 
(1976). The Act of 1909 provided 


relief for entrymen who in good 
faith had occupied lands for agri- 
cultural purposes and then, before 


patent, suffered withdrawal of that 


land from entry on the basis that it 


was coal land. The 1909 Act allowed. 
the entryman to perfect his entry, 


~ but he received a patent reserving 
to the United States “all coal * * * 
and the right to prospect for, mine, 


and remove the * * * coal deposits.” 


30 U.S.C. § 81 (1976). 


lands to agricultural entry subject 
to a reservation to the United States 
of “all the coal in the jands so pat- 
ented, together with the right to 


prospect for, mine, and remove the 


* * * coal deposits. ” 30 U. S. GC. $85 ; 
(1976).22 : 
It is a well- established principle 


that nothing passes in a public land 


grant by implication and that such 
grants should be interpreted in 
favor of the government. Andrus v. 
Charlestone Stone Products Co., 436 


U.S. 604, 617 (1978). However, pub- 


lic land grants “‘are not to be so 


construed as to defeat the intent of 


the legislature, or to withhold what 
ig given either expressly or by nec- 
essary or fair implication * * *” 
Leo Sheep Oo. v. United States, 440 
U.S. 668, 682-83 (1979), quoting 
United States vy. Denver & Rio 


Grande R. Co, 150 U.S. 1, 14 


(1893). When coal was reserved by 
the United States under the 1909 — 
and 1910 Acts, coalbed gas was 
viewed not as a valuable resource, 


but as a nuisance, and an acknow]-: 


edgement of its hazardous qualities 
is found in. the legislative history 


of the Act of June 22, 1910. 45 Cong. 


Rec. Appendix 156 (Speech of Rep. 
John K. Tenner. (May 10, 1910) ). 
Although there was no affirmative 
Congressional policy enunciated 


_toward the disposition or ownership 


of coalbed gas, it is apparent from 
the legislative history of both the ~ 


1909 and.1910 Acts that Congress 


The 1910: Act provided alternate. ere tee o ne ome as 


| relief by opening withdrawn coal 


2 By the Act of Apr. 28; 1912, 30 U.S.C. . 
§ 77. (1976), Congress allowed entry under the 
homestead Jaws on unreserved public lands in » 
Alabama containing coal deposits, subject to - 
the provisions of the 1910 Act, 30 U.S.C. 
§§ 88-85 (1976). The 1912 Act incorporates | 
sec. 3 of the 1910 Act by reference. See 1 
American Law of Mining a 2.17 and 3.24B — 
ee | 


«642 
the proposed. eeceronton ae “coal. 7 


Explaining the effect of ELR. 
94834." Honorable F. W. Mondell, 


Chairman of the House Committee 
on. Public Lands, engaged in ‘the | 


following colloquy : 


Mr. STEPHENS of Texas. Ts it not a 
_ fact that valuable minerals are reserved 


now to the Government? © 


Mr. MONDELL. No; that is ‘not true. 


‘The patent having issued, the patent car- 
ries everything in the land with it. * * * 


Mr. STEPHENS of Texas, That applies i 


also to oil and coal? 

‘Mr. MONDELL. It applies to all kinds 
of minerals. In other’ words, the patents 
issued by the Government of the United 
States heretofore have been patents in 
fee. 2 | 
_ Mr, STEPHENS of Texas. Could the 


gentleman better arrive at what he de- 


sires by only patenting the surface of the 
land and. reserving all minerals, precious 
and otherwise? 

Mr. MONDELL. That: has been dis- 
cussed at some length, and the Committee 
on Public Lands is not of the opinion that 
that ought to be done: We believe this is 
quite a sufficient departure from the past 


practice of the Government. The lands 


which this legislation will affect are lands 


which. the department has pean’: cOn- | 


tain some coals of value. 

Mr. STEPHENS of Texas. Is not ‘this 
a step in that direction of issuing limited 
patents? 


Mr. MONDELL. It is: and I trust it is 


as far as we will go in that direction.. 


43. Cong. Rec. 2504 on Oe 


* added). 
Similarly, ae debate on the | 


1910 © legislation, Representative 


z Mondell emphasized that the pro-— 
posed legislation | reserved to the. 


Federal Government only the coal, 


18, R. 94834, with amendments not relevant 
to this ‘discussion, was enacted as the Act of 
ye oie Mar. 3, 1909, 30 U.S.C. § 81 (1976), 
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[88 LD. 


and not mies minerals, such as s gas 


and oil.?*. 
See 45 Cong. Rec. 6044 (1910). 


The statutory language and the 
legislative history belie the argu- 
ment that Congress intended to re- 


serve any mineral other than coal 
in the 1909 and 1910 Acts. | 
_ The conclusion that Congress in 
the 1909 and 1910 Acts reserved 


_only coal, and not other minerals 
found in association with coal, is — 


supported by the Act of Aug. 11, 
1955, 30 U.S.C. § 541 (1976). This 
Act, known as the Uraniferous 
Lignite Act, authorized the location 
of mining claims and the removal of | 
uranium-bearing lignite from the 
public lands classified as coal lands, 
and from entered, granted, or 
patented Jands in which the coal 
deposits were reserved to the United 
States.25 » | 

The intent of the law was to 


permit development of newly-dis- _ 
covered uranium-bearing lignite | 
seams in federally-owned coal de- 


posits, including coal reserved under 
the 1909 and 1910 Acts.6 The 


4 Secretary of the Interlor Ballinger, com- 
menting on the proposed 1910 legislation, ob- 
served that it ‘relate[s] only to lands which 
have been classified as, or are known to be, 
valuable for coal. In my judgment it would 
be well to extend its provisions to lands con- 
taining oil and natural gas.””? H. R. Rep. No. 
877, Gist Cong., 2nd Sess. 4 (1910)... es 

313-The Multiple Mineral Development Act of — 
1954, 380 U.S.C. § 521 et seg. (1976), opened 


public lands known to be valuable for leasable ee 
minerals (e.g. coal} to location and patent 


of mining claims for locatable minerals (e.g. © 
uranium). However, the 1954 Act. did not pro- 


‘vide for the location and extraction of a lo- 


catable mineral (uranium) occurring within a 
deposit. of a Leasing Act Mineral (coal). 
16 See 101 Cong. Ree, 12300, 84th Cong., Ist 


Sess. PnP 
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uranium contained in the coal was a 


-_locatable mineral under the mining 


laws, and the locator of a uranium 
claim had “an absolute right to: mine ~ 
and remove [it]. ” FLR. Rep. No. 


1478, 84th Cong., Ist Sess. 4 (1955). 
However, it was impossible to re- 
‘move the uranium without remov- 


ing the federally-owned lignite. 
Congress acknowledged Ghat the | 


entryman of land. in which coal de- 
posits were reserved to the United 
States has “fee simple title to ail 
other minerals in the land, in 

cluding valuable source materials 
[uranium], regardless of the host 
; material or the mode of occurrence.” 
Id. at 5. (italics added). Accord- 


: ingly, sec. 4 of the Act provides 


_ the entryman of such lands with the 


right to “mine, remove, and dispose. 
Leasing 


.of lignite containing [uranium] and 


lignite necessary to be stripped or 
mined in the Petovely : of. [the 


oe nen ble. 
- products,” 30 U.S.C. § 282 (1976), 


: uranium] * 
~ (1976). 


To. ‘Congress in. 1938, chen! the 
title of an entryman under the 1909. 


and 1910 Acts to all minerals i in his 


land other than federally reserved 
| 7 ~The 
“0 Uraniferous Lignite Act was both 


a recognition of this ownership, 
owner had: title to the sodium, 


“thus creating a dual ownership of 


lignite was not in dispute. 


and a partial solution : a ‘to the ee 


(4 Congress. chose not to. uedoiga: sie con- 


flicts between surface entrymen and their : 
‘grantees or lessees and federal coal lessees : 
. “Secs. 4 and i of the bill take cognizance of 
conflicting interests between the entryman or. 
' owner [of entered, granted, or patented lands] 
“who has title to any valuable source material 


contained in lignite. occurring in his lands and 


the lessee. who has acquired the right to mine . 
and. dispose of such: lipoite through a lease — 


“S3ug-786 O - 81-3 .” 


serving the potash, 


1478, 84th a 1st Sess. 5 (1955). 


lems ei extracting and disposing of 


uranium occurring in direct associ- 
ation with federal lignite. 


Our conclusion is further sup- 


ported. by the background to and _ 
_ enactment of the Act of ee 4, | 
19383, 30 U.S.C. § 124 (1976), 


which Congress confronted the re- 


lated problem of commingled de- 
posits of potash and sodium. The 
Act of July 17, 1914, 30 U.S.C. 
 § 121-123 (1976) (discussed further — 


in part IB infra), authorized agri- _ 
cultural entries on lands withdrawn | 


for potash, reserving to the United — 
_ States the potash deposits. How- 


ever, in New Mexico, valuable de-_ 


Oats of potash occurred in associ- 
ation with valuable sodium, a leas- 
able mineral under the 


) Mineral 
Leasing Act. Despite the Mineral — 
Act’s. authorization of 
leases for sodium “and other related © 
products,” 30 U.S.C. § 262 (1976), 
and for potash “and other related — 


the Department. took the position 


that the reserved potash in New: 
Mexico and the sodium associated 


with it were not disposable under a 
single lease. Where patents had 
been issued under the 1914 Act re- 
the surface 


agreement with the United States which re- 


served the coal in such lands at the time the 


lands were entered, granted, or patented. 
“The committee feels that such conflict of | 
interests shouldbe. resolved by the parties 


concerned or, failing that, by the local courts 


and not through legislation.” H.R. Rep. Ne.. 
taice 
added. Ape So, 


544 
the same deposit made up of both 


potash and sodium.” H.R. Rep. No. 
1938, 72nd Cong., 2d Sess. 2 (1933) 


(views of the Department of the 
Interior) (italics added). In re- 
sponse to this situation, Congress © 


provide for agricultural entry on 
lands withdrawn or classified as 
valuable for sodium and/or sul- 
phur, thereby consolidating in the 


United States for all future entries 


the mineral ownership for such 
- commingled leasable deposits, 30 
—ULS.C, § 124 (1976). 


A recent trial court decision, 


based on common Jaw principles, 


~ eoncluded that coalbed gas was not 
conveyed in a grant of “coal,” and 


that the seller retained control over 


the gas, except for the right of the . | | 
together with the right to prospect © 


coal owner to vent it in the course 
of mining. The court cautioned, 
_ however, that the coalbed gas could 


not be extracted in any manner 
_which would violate or diminish the 


property value of ‘the coal. While 
the case is not controlling on the is- 
sue of ownership of coalbed gas 
In coal deposits reserved to the 


Federal Government in a federal. 


land grant, the discussion of com- 
mon law principles applicable to 
those private transactions lends fur- 
ther support to the conclusion that 


coalbed gas was not reserved with. 


federal coal in nonmineral patents 


issued subject to the 1909 and 1910 


Acts. 
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(188 LD. 


unity of siitase and mineral estates — 


in the disposition of public lands _ 
until 1914. By the Act of July 17, | 


1914, 30 U.S.C. §§ 121-123 (1976), 
Congress. permitted nonmineral en- 
try of lands withdrawn or classified 
as valuable for certain minerals in- 


eluding phosphate, nitrate, potash, 


oil and gas, reserving to the United. 
States any and all of those minerals 
for which the lands were withdrawn 
or classified as valuable. As it had 


done in the 1910 Act for coal, Con- 


gress provided that patents issued 
under the 1914 Act “contain a res- 
ervation to the United States of the 
deposits on account of which the 
lands so patented were withdrawn — 
or classified or reported as valuable, 


for, mine, and remove the same.” 
(italics a 30 U. S. C. 
(1976). . 

As it ‘nal: done in the 1909 and 
1910 statutes, Congress reserved 


only the minerals identified in the 
(1914 Act, allowing all other min- 
-erals in the affected lands to pass 


with the surface. Again, the legis- 
lative history 1 is instructive of Con- _ 
gress” view of the scope | of the | 
reservation : | | 


Mr. MANN. [w]hy eue not the Gov- 
ernment reserve all of the’ minerals 


under the surface? * * * = 
Mr. MONDELL. [t]he gentleman's gug- 


gestion: relates to -@ general mineral 


7 reservation. Of course that is not. what 


B. Puente of Oil and Gus 


Aside from coal lands, Congress 
continued the general policy of 


18 United ‘States Steel Corp. v. Hoge,’ No. 
78-682 (Pa. Ct. C. P., Greene County, Mar. 24, 
1980), appeal filed, Oct. 22, 1980. ~ 


withholding — all 


thie bill provides. * * * The moment you 
depart. from the kind of reservation that 


we- have heretofore provided for in the 
case of coal, and which we are now en- 


tending to these other minerals - eee 


you must logically go to the extreme. of 
minerals. * * * Of 


gla. 
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course it is barely possible that some 
other minerals might some time be found 
than those for which the land is with- 


drawn, but it is not at all likely, and if 


in the far distant future some minerals 
should be found ‘in the possession of 
_ farmers and others, I do not believe any 
public interest would be injured thereby. 


51 Cong. Ree. 10493-9094, 68rd Cong., 
Qnd Sess. (1914) (italics added). 
Thus, Rep. Mondell, the Chairman 
_ of the House Committee on Public 

Lands, expressly acknowledged 
that the 1914 Act’s mineral reserva- 
tions, like the prior coal reserva- 
tions, were specific, and were lim- 
ited to the named minerals. | 

If any coal rights passed into pri- 
vate ownership under an agricul- 
tural entry subject to the 1914 Act 


. with a reservation to the United 


States of “gas,” then the gas and 
the right “to prospect for, mine, 
and remove the same,” including 
coalbed gas, is reserved to the 
United States where the lands were 
withdrawn or classified as oil and 


gas lands, or were reported as valu- 


able for oil and gas deposits, CH. 
Brennan v. Udall, 251 F. Supp. 12, 
25 (D. Colo. 1966), af’d, 379 Fod 
— 803 (10th Cir.), cert. denied, 389 
US. 975 (1967) (“oil” reservation 
in the 1914 Act is generic and 


7 includes oil shale). | 
| Like “oil,” > “gas” is a term of art, 
and the courts have interpreted gas. 


broadly to include both fuel and 
non-fuel. gases. See cases cited at 
note 8, supra. Therefore, should 
coalbed gas occur in the lands in 
which “oil and gas” were reserved 


to the United States under the 1914 


minous rock * * * or gas, 


Act, that coalbed gas would be : 
retained under the Act. a 


Il. Coalbed Gas is Leasable Under 
the Gas Leasing Provisions of the 
Mineral Leasing Act. 


A. Coalbed Gas is a “Gas” within a 
the Meaning of the MLA and | 
Applicable Regulations = 
‘Sec. 1 of the MLA, as en. 


80 U.S.C. § 181: edie prone 
that: 


Deposits of coal, phosphate, sodium, po- be 
tassium, oil, oil shale, native asphalt, 
solid and semisolid: bitumen, and bitu- 
and lands 
containing such deposits owned by the. 
United States * * * shall be subject to 
disposition in the form and manner pro- = 
vided by this chapter =: 2 oe . 


The MLA neither distinguishes : 
coalbed gas nor provides any defi- 
nition of “gas” or “natural gas.” _ 
Thus, there is a definitional ques- | 
tion raised by the MLA relating to 


the treatment of coalbed gas, simi- 


lar: to the question raised in the 
statutory reservations of 1909, 1910, 
and 1914.” The Ets acai 


- 18 Since the MLA uses “gas” in ‘conjunction 
with “on? and other fuels, the doctrine of 


- ejusdem generis could arguably lead to a read- 


ing of the term restricted to hydrocarbon gas | 
suitable for fuel. Since methane, the major. 


‘component of coalbed- gas, is a hydrocarbon ~ 


gas suitable for fuel,-even this restrictive in- . 
terpretation would include coalbed gas. — 

20 Based on a broad definition of “gas,” and 
on. the general intent of Congress to retain 
named mineral resources, this office has ex- 


pressed the opinion that carbon dioxide gas — 
is included in the reservation of oil and gas 


in a land patent under the Act of July 17, 
1914, 30 U.S.C. § 121 (1976). ‘Reservation 


of Carbon Dioxide Gas in Land Patent,’ Mem- ~ ; 
‘orandum to the Colorado State Director, BLM, |. 


.from the Regional Solicitor, Denver’ (July 12, 
1979). 


a gas, Congress probably. 
tion in this statute only to avoid confusion. 
about which substances found in association 
with geothermal resources are properly ex-— 


546 


Act refers uly to “gag” or ‘natural 7 
gas” without any qualifying adjec-_ 


_tives, thus supporting a nonreeinG: 
tive reading of both terms.” 
The legislative ‘history - of the 


MLA sheds little light on this sub- : 


ject. However, the regulations im- 
plementing the oil.and gas leasing 
provisions of the MLA refer, and 
have uniformly over the life of the 
MLA referred to gas in general 


terms, leaving little doubt that coal- — 
bed gas is included i in the meaning’ 


of the term “gas. » Even where cer- 
“tain ‘differences appear | between 
coalbed. gas and other mixtures or 
forms of hydrocarbon gas, the regu- 


lations, like the statute, do not dis- : 


: eee them. 
In Part 221 of the oil ead gas 


. ee regulations, gas is defined 


as “[a]ny fluid, either combustible 
Or noncombustible, which is pro- 


duced in a natural state from the | 


21 ‘The only apparent restrictive definition 
of gas appears in the Geothermal Steam Act - 


of 1970, 80 U.S.C. § 1001 et seg. (1976). Sec. 


27 of the Geothermal Steam Act, 30 U.S.C. 
- § 1025 (1976) provides that in the leasing: of 


‘geothermal resources, “‘[t]he United States 
reserves the ownership of and the right to 


" 


extract * * * oil, 


geothermal resources produced from lands 
- leased under this ree accordance with 
_ presently applicable ~ Jaws * * *.” (Italics 

added. ) x ag 


Even if a limited definition of gas was in-- 
tended, coalbed gas would. still. qualify as a 
reserverd gas under the Geothermal Steam 


_ Act. Since steam is commonly -referred to. as 
limited ‘the defini- 


tracted and exploited under a geothermal re- 


' | source lease. In any event, this usage does not 


alter the use of the term “gas” in the Mineral 
‘Leasing Act, An the instant context. 
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temperature 


“meter 
all gas produced * * * the standard of ~ 


hydrocarbon gas, and. he- | 
lium from all geothermal. steam and associated _ 


adoption in 1942, 


188 LD. 


earth and which maintains a gas- 
eous or. rarified state at ordinary 
‘and pressure condi- 
tions.” #2 30 C.F.R. § 221.2(0). 
While the regulations acknowl- 
edge that gas comes from various 
fields and deposits at varying pres- _ 


‘sures, they do not distinguish be- — | 


tween types of gases based on pres- 
sure or formations. Coalbed gas 
often comes from the wellhead at 
pressures below those of gas found 
in oil-bearing formations, but vari- 


~ ances in pressure make no difference. 


in the legal and regulatory treat- 
ment of the disposition of the gas. 
30 CFR 221.44 provides that: 

Gas of all kinds * * * is subject to royal- 


ty, and all gas shall be measured by 
* * *, For computing the volume of 


pressure. shall be ten ounces above an > 


atmospheric pressure of 14.4 pounds ***. 
All’ measurements. of gas shall be ad: 


justed by computation to these standards 
regardless of the pressure * * * at which 
the gas was actually measured, (italies 


added.) o a 
~~ Under this regulation, therefore; ; 


the volume of gas sold or produced 
s determined by a standard which 
disregards a caer: in wellhead 
Des * | | 3 | 

The only type of gas specifically | 
mentioned 3 in the MLA—helium—is 


also the only wellhead constituent | 
of. gas that Congress has deemed — 


separable and reserved for specific 


definition is unchanged since its” 
7 Fed. Reg. 4133 (1942). AS 
noted at note ae supra, this office has read © 
this definition to encompass. carbon dioxide 


 * Phis 


gas. 
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; "governmental purposes. 23 Even heli- i 
um, a nonhydrocarbon, is within 


the Meaning of “gas” as used in the 
_ MLA, or else it would not have been 


: necessary expressly to exclude the 
right to extract helium outer fed- 


eral oil and gas leases.2* | 
The meaning of gas in the MLA, 


_ therefore, has the same scope as that 

established for: oil in Brennan ve. 
Udall, supra and for gas under pri- 
vate. lease j in V. orthern N atural Gas. 
Co. v. Grounds, supra—gas is to be 


defined broadly. 


B. . | 
Coalbed Gas ts ii I penis im na : coal that encourage passage of the 


Coad Lease under the. ULA 


~The Mineral. Leasing Act pro- 
vides distinct leasing requirements 
for coal and for gas. Gas deposits 
are leasable under sec. 17% of the 
MLA, 
. while coal leasing i is covered in sec. 
9, as amended, 30. U.S.C. § 201 


(Supp. II 1978.) Departmental reg- 
. ulations likewise contain distinct 
provisions for leasing and mining 


_ 29 Sec. 1 of the MLA, 30 U.S.C. § 181 (1976), _ 


‘provides: “‘[t]he United States reserves the 


- ownership’ of*and the right to extract helium 
from ali gas produced from lands leased or. 
otherwise granted under. the Deoyisour: of this 


chapter.” . 


' 2t The Hepakiment ne Guverpreted the eee 


‘tium reservation consistently with this con- 
‘clusion. Sec. 1 of the current federal oil. and 
gas lease form, Form 3110~—2 (1977), gives the 


oil and gas. lessee the “exclusive right and - 
privilege to drill for, mine, extract, remove, 


and dispose of ajl the oil and gas deposits, ex- 
cept helium gas, , 
The form thus includes all types of gas—even 


-nonhydrocarbon gases such as helium—within _ 
_- the meaning of. “ras deposits.” Except for the — 
language excluding helium, this section of the _ 


lease form has remained. essentially unchanged 


since its adoption in 1920. AT L.D, 487, 447 


a) 


30 U.S.C. $226 (1976), 


in the lands -leased.: * ™ ore 


the two resources. Coal is governed 


by regulations at 43 CFR Part 3400 
and CFR Part 211, while gasiscov- 
ered by reeulations at 43 CFR Part 
3100 and 30 CFR Part 221. _ 

- From a resource recovery stand- 


point, coalbed gas is extractable 
‘ during or in advance of the mining 
of. underground coal by techniques 


very similar to those for recovering 


other commercial gases. Currently, 
coalbed gas may be drained from 


coalbeds in either of two ways, both 


‘involving vertical wells connected 


to horizontal holes or cracks in the 


gas to the well.” Because it is re- 


-coverable by” gas. recovery methods, _ 


coalbed gas is easily regulable as a 
gas, e: | a 

‘Moreover, the coal leasing provi- . 
sions of the MLA do not appear to — 


provide for recovery of anything 


other than coal.2° Nothing in exist- 


ing coal leases or in the se 7 


25 According to. one eae single. ‘coalbed » 


well can drain between 20 and:30 acres. M.. 
Deul, A. Kim, Coal Beds: A Source of Natural. 
Gas, The Oil and Gas: Journal. 49 (June 16,. 
1979). However, one. method of extraction, hy- 


draulic stimulation, reportedly has the poten- 
tial. of creating a safety hazard to coal mining 
by causing harm to the coal seam and the roof 


strata overlying the coal. See United States 


Steel Cor: v. Hoge, supra, slip op. at 7-12, 
(26 Sec. 2 of the MLA, 30 U.S.C. § 201 (Supp. 


111978), authorizes leases granting the right 


to extract coal, and in 1920 required royalty 
payments on a per ton basis. Such a lease 


scheme was clearly not designed by Congress 
“to. encompass beneficial extraction of coalbed 


gas. Sec. 8A, 30:°U.S.C. ‘§ 208-1(a), authorizes 
government exploration for “coal resources” 


recoverable by deep or surface mining meth- 


ods. Other references to ‘‘deposits of coal” and 
“coal- field[s]” indicate that the statute’s. coal 
provisions do. not contemplate gas extraction. - 
80 U.S.C. 3S 201 (a), 208- -1 (Supp. It 1978). 
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lease form auuttiowizes eocemeneinl: 
extraction of coalbed gas or pro- 


vides for the assessment of a royalty 
_ for its recovery. The fact that the 
_ Mineral Leasing Act includes rights 


to related minerals in the grant of — 
rights under certain specific leases 
‘(other than coal) indicates an in- 
tention not to lease related minerals - 
along with coal. The sodium, phos- 
phate, and oil shale leasing sections | 


of the MLA allow or require a lessee 


to extract certain minerals related | 
_ to, or co-existing with, the principal 
leased mineral. The sodium leasing 
provisions in secs. 23 and 24 of the 


MLA, 30 U.S.C. 8§ 261-262 (1976), 


authorize the Secretary to lease- 


“chlorides, [etc.] of sodium,” and 


sequins him to collect’ royalties on 


“sodium compounds and other 
related products.” Similarly, 30 
U.S.C. §§ 281-82 (1976) authorize 
the leasing of potassium, and re- 
quire royalty collection on “potas- 


sium compounds and other related — 


products.” Sec: 9 of the MLA, 30 
U.S.C. § 211 (1976), authorizes the 
Secretary — to lease and collect 
royalty on phosphate deposits “in- 
cluding associated and related min- 


erals.” The oil shale’ leasing provi- 
sions in sec. 21(a). of the MLA, 30. 


U.S.C. § 241 (a) (1976), provide 
that “deposits” of oil shale are sub- 
ject to lease, and that royalties are 
required “[fJor the privilege of 


mining, extracting, and disposing 
of oil or other minerals covered by. 
a lease under this section. eae EDS 


( italics added). 
Congress: quchision of associated 
and related mineral products: in 
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nee sections of the MLA stands i in 
clear contrast to the absence of such. 


 Janguage.in the coal leasing pro- 


visions.?” Indeed, the present coal 
leasing system appears only to 
grant the federal coal lessee the 


right to vent the gas for safety pur- 
-poses.?8 Federal Coal Mine Health 


and Safety Act of 1977, 30 U.S.C. 
§§ 863, 877(h) (Supp. IT 1978). Cf. 
United States Steet Corp. v. Hoge, 

supra. Analysis of the Mineral 
Leasing Act’s provisions for leas- 


Ing coal and oil and gas shows that 


a lease for “coal” does not include . 


the right to extract gas, including 
methane,” and that coalbed gas is 
_ subject to disposition as a gas under 


As discussed in part IA, supra, even 
though the leasing provisions for both potash 
and sodium authorized leasing “other related "| 
products,” 30 U.S.C. §§ 262, 282 (1976), when — 
those two minerals had not been reserved to-. 


_ gether, the Department took: the Position that 


potash and associated sodium were not dis- 
posable under a single. lease for potash. It. is 
clear, then, that the coal leasing provision of 
the MLA, 30 U.S.C. § 201 (Supp. II 1978), 
which does not encompass ‘related’ o 
sociated’ minerals, does not authorize extrac- — 
tion of coalbed gas under a coal lease. 

°8'The coal miner’s expulsion of coalbed gas 


from mine tunnels is an exercise of an obliga- 


tion distinct from the right of capture or 
ownership. The obligation to remove methane 


- through ventilation or drainage is. a safety 


precaution without which coal would not be. 


-mineable.. See Op. Att'y. Gen. No. 53, at a4 


(Pa. 1974). 
29 While courts: have held in cases involy- 


ing private leases that a lease of “‘coal and 


other minerals’ may include. the right to ex-— 
tract oil and gas deposits, where only coal 
is granted (i.e., not ‘coal and other minerals’’) 
the courts do not strain definitions to in- 


-.Clude other minerals. E.g. Chartiers Block 


Coal Co. v. Mellon, 152 Pa. 286, 25 A. 597 
(18938). The-court discussed the extent of the 
coal lease, concluding that “the grantee of 


the coal. owns the coal but nothing else, save. 
the right of access to it and the right to take _ 


it away.” Id. at 296, 25 A. at 598-99. See also,. 


Op. Att’y Gen. No. 53 supra, note 28, conclud- «=~ 


ing that a coal lease does not convey the coal- 


— bed gas in the deposit. 
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oa 17 of the MLA, 30. USC. 
$996 (1976). | 

Several companies holding fed- 
eral oil and gas leases have inquired 


whether coalbed gas is covered by 


their leases, and have filed applica- 
tions to drill for coalbed gas. Since 
existing oil and gas leases do not 
specifically reserve coalbed gas 


- from the granting clause, it must be. 


considered as leased. See, ¢.g., Non- 
competitive Oil and Gas Lease Form 
8110-1 (March 1977). Sec. 2(d) of 


this form authorizes the Secretary © 
to set minimum values for royalty 


computation purposes “on any or ald 


oil, gas, natural gasoline, and other | 


products. obtained from gas,” 


(italics added) and sec. 24 ) res. 
quires the lessee “[t]o exercise rea- 


sonable | diligence in drilling and 
3 producing, * * * having due regard 


for the prevention of waste of oil 


or gas. sek D9 


It must be noted that an. weil a 
gas lessee does not have a license to 
develop the coalbed gas resource n- 
any manner. The lease and Depart-. 


~ mental regulations prohibit damage 
to coal or other mineral deposits, 


See Noncompetitive Oil and Gas_ 


Lease. Form 3110-1, § 2]; Coal 
Lease Form 3180-1, § 3(e) ; and 30 
CFR § 221.9. Should the lessee pro- 
pose any drilling which would in 


the judgment. of the Geological 


Survey cause damage to the coal 
deposit or create a safety hazard 
for subsequent coal mining, the ap- 
plication to drill may be denied. If 


there is an outstanding coal lease, 


the Department’ S authority to erat: 


the gas drilling permit is restricted 
by the rights previously granted to 
the coal lessee. Cf, United States 
Steel Corp. v. Hoge, supra, (surface 
owner with gas reservation may not 
infringe upon coal owner’s estate to 
recover coalbed gas beyond normal 
oil and gas recovery techniques). 


Ii. 6 onclusion - 


‘Since Congress has never specifi- 
cally addressed the question of 


whether the right to extract coalbed — 7 


gas is part of a coal lease or part. of © 


an oil and gas lease, the question of — | 
coalbed gas ownership must be re- — 


solved by construction of the 
statutes which provide for the reser- 
vation of resources to the. United 
States, and which authorize the leas- 
ing of those resources. This analysis 
leads to the conclusions: (1) that a 
reservation of “coal” does not: in- 
clude coalbed gas; and (2) that a 
reservation of “oas? encompasses 


coalbed gas. Furthermore, in our 
opinion, coalbed gas is disposable as 
a gas under sec. 17 of the Mineral — 
Leasing Act, 30 U.S.C. § 226 (1976). 


However, nobnd in this opinion 
warrants title to any oil and gas 
deposit nor detracts from any coal — 
lessee’s obligation to comply with 


the coalbed gas ventilation pro- 


visions of the Mine Health and 
Safety laws. | 

We are prepared to render any 
further advice. you may deem ap- 
propriate regarding legal issues 


raised by the potential conflict be- 


tween an oil and. gas lessee and a 
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‘coal lessee or by the possibility that. 
coalbed gas development could harm © 
or pee ee subsequent eal of 
the coal. - 4 


| Writs H. Cosine | 


Solicitor | 


JACK J. BENDER 7 
54 IBLA 375. 


‘Apnea. from decision of the New 


_ Mexico State Office, Bureau: of Land. 


‘Management, rejecting noncompetitive 


oil and gas lease offer. NM 30069. Ex-. 


ceptions filed to the recommended deci- 


sion of Administrative Law Judge 


Robert W. Mesch. 
Affirmed. 


1. Oil and Gas Leases: Generally —0il 
and Gas Leases: 
Gas Leases: Known Geologic Structure 
A determination by the Geological Survey 
of the known geologic structure of a pro- 
ducing oil and gas field will not be dis- 
turbed in the absence of a clear and 
definite showing that the determination 
Was improperly made. | 


APPEARANCES: J ohn F. Welborn, 
Esq., and Phillip Barber, Esq,., Denver, 


; : ee for appellant. 


OPINION BY 
ADMINISTRATIVE 
“JUDGE HARRIS 
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| LAND APPEALS 


J sak J. Bender has appealed from 
a decision of the New Mexico State 


DEPARTMENT 


_ Decided Mu ay 19, 1 981 


_When land is 
within a KGS either before a non-— 
competitive offer was filed or while. 

such an offer is pending, the non- 


Discovery—Oil and 
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Office, Bureau of Land Manage- 


ment (BLM), dated July 13, 1977, _ 


rejecting his noncompetitive oil and 
‘gas lease offer, NM 380069, because 
the land was determined to be. with- 


in an undefined known geologic 
structure (KGS) of a producing 
oil or gas field, based on a determi- 


nation by the Geological ey | 
(Survey). 


Under 30 U.S.C. g 296 (b) (1976), 
Jand within the KGS of a produc- 


ing oil or gas field may only be 


leased by competitive bidding. 
determined to be 


competitive offer must-be rejected. 
Richard J. DiMarco, 58 TBLA 180 ~ 


(1981), and cases cited therein. — 


In his statement of reasons for 


pphes appellant challenged Sur-— 
vey’s determination that the land 


was within an undefined KGS. He . 


also presented data from which we 
concluded in Jack J. Bender, 40 


IBLA 26, 29 (1979), that “it is not 


clear whether the land herein should. 
be classified KGS.” Accordingly, | 
we granted appellant’s request for 


a hearing in order “to resolve the 


issue as to whether this land was 


properly included within a known 


geologic structure.” Jack J. Bender, 


supra at 29. The case was referred . 
to the Hearings la Office of — 


1. “Known eaciguie structure” is defined in 
Departmental regulation 43 CFR 3100. 0-5(a): 
“A known geologie structure is technically 
the trap in which an: accumulation of oil .or 
gas has been discovered by 4rilling and de- 
termined to be productive, the limits of which 
include all acreage that is presumptively pro- 


_ ductive.” (Italics added.) 
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Hearings and Appeals, for a hear- 

ing and recommended ‘decision. -— 

On Aug. 15, 1979, Administrative 
Law Judge Robert W. Mesch held 


a hearing. On Dec. 8, 1979, he trans- | 


mitted his recommended decision to 


the Board. In the decision he held | 


‘that appellant had failed to make 
a clear and definite showing of 
error in Survey’s determination 


that the land was within an unde- 


fined KGS and, accordingly, dis- 


missed the appeal. By order dated 


Jan. 15, 1980, the Board trans- 
mitted the recommended decision to 
the parties and established time 
periods for submission of excep- 
tions to it. 


[i] An applicant oe an ail and 


_ gas lease who challenges a determi- 
nation by Survey that land is situ- 


ated within the KGS of a producing © 
oil or gas field has the burden of. 
| ‘showing that. the determination is 


in error. The determination will not 
be disturbed in the absence. of a 
clear and definite showing of error. 


Donnie R. Clouse, 51 IBLA 291 
United States v. ‘Alexan- | 


(1980) ; 
der, 41 TBLA 1, 11 (1979). 
a) udge Mesch described the basis 
_ for iba 
follows: 


The land in question ig fete: 1 and 2 
| or the west half of the northwest quarter 
of section 30, Township 20 South, Range 
29 Hast, New Mexico Principal Meridian, 


Eddy County, New Mexico. This land, to- 
gether with other land, was determined | 
to be within an undefined KGS addition — 


to what has been designated as the Scan- 


lon KGS. The determination. was effec- © 


tive January 24, 1977, and was triggered 


when a producing gas well was completed — 


Conservation 


determination as _ 


on that date in the northeast quarter of. | 
section 20. The well produced gas from 
the Pennsylvania Morrow formation. 
When production was established, at 


least some of the lands surrounding the © 


well had to be included in a KGS. Ac- 
cordingly, geologists in the Office of the 
Area Geologist of the Conservation Divi- | 


sion of the GS studied the logs of all 


wells. in the immediate area that had 
penetrated the Morrow formation in 
order to determine what, in their opinion, 


would be a reasonable area. that could | 


be considered presumptively productive. 
AS a result of their interpretation of the 


logs and based on other information re- 
lating to the Morrow wells, the approxi- 


mately 80 acres in question, together with 
an additional approximately 1440 acres, 
were included within the undefined KGS = 
addition to the Scanlon KGS. : 


| (Recommended Decision. at 3-4). 


At the hearing the Government | 
offered the testimony of Donald M. | 
Van Sickle, area geologist for the 

Division, Survey, | 
who testified that Survey’s determi- — 
nation was based on the fact that 
“all [seven] wells that have tested 


_ the Morrow in this area and within 


a two-mile radius of these lands 
tested some gas” (Tr. 25). Van 


_ Sickle presented a “cross-section” 
of the-area and attempted to “cor- 


relate potential reservoirs” within : 
each of three wells by placing the © 
results of vertical logs taken in each 
of the three drilling holes side by 
an (Er. Te Exh. 2 eee 


2 From north to south the three wells used 


: by Survey were the Yates Federal No..2 lo- 
cated in sec. 18, the Stebbins Federal Deep — 


No. 1 located in sec. 30, and the Fannie Lou 
Federal No. 1 in sec. 31. All three wells are 
located in T. 20 S., R. 29 E., New Mexico 
principal meridian, wate: County, New. Mexico 
¢Tr. ae 
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By placing the logs side by side, 
Survey determined that potentially 
productive intervals continued 
stratigraphically between the three 
wells, along the line of the “cross- 
section.” Survey concluded that 
there were “three possible produc- 
tive intervals across the area” (Tr. 
88). The line of Survey’s “cross- 
section goes within less than a quar- 
ter of a mile from the lots in ques- 
tion” (Tr. 88). With reference to 
the cross section, he explained:. 
When we looked at all these—well, 
after this well was completed and we 
studied this area to see which would be 
the lands whieh would be properly 
brought into the KGS, we naturally 
-looked at all. of the wells in this area 


that penetrated the Morrow formation 


and drew some, well, we put them on up 
on the wall and looked to see if we could 
correlate: potential reservoirs or reser- 
voirs where the wells were perforated. 
You will notice we have limited our cross- 
section to just two, Line A—A prime. Yet 
the well we based our undefined addition 
is way over in Section 20. The. only 
reason we limited it to this was because 
the two lots that were under question are 
more nearly related to these three wells 


(indicating) than the wells over in this 


area (indicating). If the contest had been 
over in this (indicating) area, we would 


have naturally used a different cross- 


section showing well closer to the land 
under appeal. 

The basis of our “correlations, on. the 
basis of the fact that all the Pennsyl- 
vanian test drills in this area had gas 
shows, all but one was completed as a gas 
' well, our cross-section shows that we can 


correlate three sands across there or 


three possible productive intervals across 
this area. It became clear to us that this 
acreage in Section 19, 20, 29 and 30 
should be included in the KGS because 
of the overwhelming evidence of produc- 
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tive sands or productive reservoirs in the : 
Morrow. ‘ 


(Tr, 87-88). | 
Van Sickle noted that the distance 
between the Fannie Lou Federal 


‘No. 1 well and the Stebbins Federal 


Deep No. 1 well is 1 mile, and the 
distance between the Stebbins Fed- 
eral Deep No. 1 well and the Yates 
Federal No. 2 well is 2 miles (Tr. 
21).3 Nevertheless, he stated that it 
was possible in this case to correlate 


‘potential reservoirs between these 


three wells, despite the distance in- 


volved (Tr. 23). 


_ He also testified that records pro- 
vided by the operator of the Steb-- 
bins Federal Deep No. 1 well, the 
closest well to the subject land, indi- 
cated “a substantial amount of gas” 

(Tr. 82). Although’ subsequently 


‘shut-in, the well was recompleted 


for production Mar. 26, 1971, and 
at that time the well was tested at 
an “absolute open flow of 1 400,000 
cubic feet of gas a day”.(Tr. 82). 
The well was, therefore, considered 
“capable of producing” (Tr. 68). 
Finally, he stated that Survey’s 
KGS determination did not indi- 
cate that any one particular produc- 
tive interval of the Morrow forma- 


tion would be situated under each 


area but that one or more “will is 
located under all of this acreage” 


(Tr. 42-48). 


Appellant presented the testi- 
mony of Jack Grynberg, a petro- 
leum and geophysical engineer with 
extensive experience in oil and gas 


8 The Stebbins Federal Deep No. 1 well is 
located approximately one-half mile from the 
lots in question (Tr, 82). 
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development. 
that Survey’s “cross-section” of the 


area did “not correctly show what is 
happening with the Morrow reser- 


- voirs in the direction that we are 
most interested,” because it was not 
run perpendicular to the dip in the 
Morrow formation (Tr. 110). He 
believed that it did not indicate to 
what extent potential reservoirs 
continued along the course of the 
dip or “pinched out” (Tr. 111). 
Furthermore, he stated that because 
of the lenticular nature of the 
Morrow : sands, 


‘in southeastern New Mexico, that 
you simply cannot correlate that far 
a distance” (Tr. 119). 

- Grynberg also testified that ‘hs 
three potentially productive inter- 
vals identified by Survey as contin- 
~ uing along the line of. its. “cross- 


section” were not perforated and 


tested in the Stebbins Federal. Deep 


No. 1 well (Tr. 122)..He felt that 


those intervals would be “water 


productive,” being below the pro- 


ducing interval which he had 
identified on Exhibit B (Tr. 123). 
_ Grynberg indicated: that the 
_ Yates Federal No. 2 well, used by 
| DurYey as the pornos point of its 
“cross-section,” was “a completely 


. different reservoir” and could not. 
| be used to determine potential res- 


_ ervoirs for the lots in question (Tr. 
. 124) . Grynberg characterized Sur- 


vey’s cross section as a “qualitative, 
visual comparison” rather than a 
quantitative study, taking into ac- 


count calculated . porosity - and 


Grynberg testified | 


“over a two-mile 


distance, it has been my experience | (Tr. 110-112; 


hydrocarbon saturation (Tr. 120, 
123,00 

Grynberg stated that he had 
undertaken a “cross-section” of the 
area perpendicular to the dip, run- 


‘ning in an updip northwest direc- 


tion from the Pennzoil Federal No. 
1 well, situated in sec. 32, T. 20 S., 
R. 29 E., New Mexico mena 
meridian, Eddy County, | New | 
Mexico, to the Stebbins Federal 
Deep No. 1 well. The lots in ques- 
tion were further updip from the — 


‘Stebbins Federal Deep No. 1 well, 


along the line of the cross section 
Exh. B). Vertical © 
logs were ae in each of the two. 
drilling holes and placed side by 
side (Exh. B). Grynberg concluded 
that only one potentially productive 
interval in the Morrow. formation 
continued between the two wells; 
however, due to the rate of disap- 
pearance of that interval it pinches. 
out northwest of the Stebbins Fed- 


eral Deep No. 1 well and does not 
reach the lots in question (Tr. 111- 
114). 


Grynberg stated that part of | 
Survey’s error was due to its failure — 
to determine this rate of disappear- . 


ance (Tr. 141). 


- Based on a set of desrival wells,” 


Grynberg established a line indi- 


cating the “up-dip pinchout” of the . 
Morrow formation, running in a 


northeast direction through the 


area (Tr. 96; Exh. A). The Fannie 
Lou Federal No. 1 well and. the 
Stebbins “GQ” community well, 
situated in sec. 20, T. 20 S., R. 29 E. 
(both producing), were located 


| southeast of the pmctout line (Tr. 


BBA 
(118). 
ated in sec. 26, T. 20 S., R. 28 E.., 


considered a “dry hole” well, “was 
placed northwest of the pinchout 


line, and according to Grynberg, 
confirmed the location of the pinch- | 


out line (Tr. 117-118). 
Grynberg also challenged Sur- 
" vey’s classification of the Stebbins 


Federal Deep No. 1 well. He con- | 


_ tended that it was a “dry hole” well, 
having been shut in for 10 years 
despite the rise in the price of gas 
and the availability of pipeline 
hookups (Tr. 98-101, 103-104, 110). 


Furthermore, he contended that the ~ 


calculation of “absolute open flow” 
in that well could be off substan- 
tially because “the word ‘absolute’ 


-. means calculated, that’s what it is 
in sreservoir. 
nearly a total extrapolation with an | 


engineering—it is 


error factor of several thousand per 
cent to try and predict what a po- 
tential well might flow as an open 
flow” Tr. 103). } 


On. appeal appellant argues that. 


| the recommended decision contains 
a number of errors. : Specifically, he 
states: 7 


4 The “Monsanto” well was one of the seven 
‘included by Survey within a 2-mile radius of 
the lots in question. Concerning the signifi- 
cance of the 2-mile radius, Van Sickle testified : 

“It is just an arbitrary distance to encom- 
‘pass a-number-of wells and to illustrate that 
of the seven wells that were drilled through 


. the Pennsylvanian system in this area all were 
‘productive ‘in. the Pennsylvanian except one,. 


a well in.Section 26 of 20 south 28 east. It 
only had gas shows in the Morrow and. the 
well was: not completed. It was plugged and 
abandoned. However, when gas shows, it shows 


there is Morrow reservoir there, not commer-— 


cial, but it had gas shows and therefore there 

was reservoir present. So that of all wells that 

have tested the Morrow in this area and within 

a a radius of these lands tested: some 
2? (Tr. ea 
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| (Exceptions to. 
_ Decision at2). 
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cee The burdens of proof and of produc- 
tion in the case were improperly allo- 
eated and create error as a matter of 


law. 


2. The allocation of nurdeds deprives 
appellant of due process of law. | 

8. The Decision does not address a 
fundamental issue of the case: Whether 
a KGS determination is valid if the 
U.S.G.8. fails to follow its own internal 
guidelines and procedures for determin- 
ing a KGS. | 

4.- The Decision is not supported by 
substantial evidence on the record as 4 
whole. 


Recommended 


Appellant’s claim that. the bur- 
den of proof and burden of produc- 
tion were improperly allocated is 
unfounded. At the hearing there 
was a discussion of the burdens and : 
Judge Mesch made it clear that he 


felt that Survey should have the . 


burden of going forward in order 


to narrow the issues concerning the © 


basis for the KGS determination 


(Tr. 8). Appellant correctly under- | 
stood that he had the ultimate bur- 


den of showing that there was clear 


and definite error in the Survey de- 


termination (Tr. 7). Following the 


‘discussion, Survey presented its | 


evidence.. Therefore, appellant’s © 

claim that the Judge incorrectly — 
found that Survey had no initial 
burden to produce its reasons for 
the KGS determination i is inappli- 


:, cable i in this case. | 
Survey satisfied its hundens of 2 


going forward to establish a prima 
facie case by presenting evidence at 
the hearing. Contrary to appel- 


lant’s assertion, we do not believe — 
that the basis for aa Ree 
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determination is uncertain. Ad- hecalit Ane that the eeannaee ; 


~ mittedly, the basis is not set forth 


- with specificity; however, Survey’s — 
evidence, as a whole, did establish 


a basis for the determination and 


also served to provide appellant 
with evidence which it could, and 


- did, attack. Under the facts of this 


| cee it can hardly be ‘claimed that. 
| appellant was denied due ere of _ 


law. 


its determination. It states that 


Geological Survey Circular 419-at 
page 1 (Exh. 6) requires such con- 


sideration. Even assuming the cir- 
‘cular was more than a guideline | for 


Survey, further examination of. 


that exhibit. indicates that Survey 


did all that was necessary for deter- : 
_ mination of an undefined KGS. The 


following appears at pae. 5 of 
Exhibit 6: 7 


Undefined ‘known. geologic structures 


are of two. types, namely : 

. An area where discovery necessi- 
tates the defining of a new produchye 
area, and revisions thereof. | 


_ 2 An area where development: around 
a previously established defined struc- | 
ture warrants an extension of the estab- | 


lished known geologic structure. 
In connection with undefined geologic 
| structures, available information, gener- 


ally consisting of data relating toasingle — 
well or a few wells, together with avail-— 
able geologic information, is reviewed by 


geologists 5 and a- memorandum is sent 


to the manager of the appropriate land 


office making a determination that cer- 


tain lands are as of a certain date “on 
structure” or within an undefined addi- | 


tion to a previously defined structure. 


ppalane iss sages that Sur. 
Mad erroneously failed to consider 
“ail controlling factors” in making - 


-mended decision was not supported 


by the evidence of record. We dis- 


agree. Despite the unpredictable 


nature of natural gas reservoirs in 
the area of the lots in question, Sur- 
vey presented evidence to establish 


that the subject lands “were pre- 
sumptively productive.” . 


Such a determination does ioe | 


guarantee the productive quality. of 


the land but, rather, indicates the | 
“existence of a continuous entrap- 


‘ping structure on some part. of 


which there is production.” J ames - 
Muslow, Sr. 51 IBLA 19, 23 
(1980). We rigs. in this regard, 


that the Morrow formation: under- — 
lies the lots in question and that all 

wells drilled in this formation, a 
within a (2-mule radius, 
production or, at least, shows of gas. 


have had 


The fact that the Stebbins Fed- ° 


eral Deep No. 1 well was shut in. 7 
does not constitute a clear and oe 
nite showing of error. in Survey’ S 


conclusion that the well was capa-. 
ble of production. Records provided 


by the owner indicated a substan- 
tial amount of gas. Furthermore, — 


cessation of production or abandon- | 


ment of wells in a given field are 


not conclusive evidence that the 


land is not productive. James Mus- 


low, Sr., supra. | 
“opeliant further ee that 


ihe lots.in question were beyond the | 
edge of potentially productive res- 
-ervoirs in the Morrow formation ; : 


however, we agree with J udge 
Mesch when he stated: - | 


The [only potentially productive] reser- 


- voir [extending between the Pennzoil 
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Federal No. 1 and the Stebbins Federal 
Deep No. 1 wells] thinned 5 feet over a 
distance of some 5900 feet or approxi- 
mately 1 foot every 1200 feet.[°] At the 
rate of thinning, it would seem that the 
reservoir would still be in existence and 
approximately 4 feet thick in the neigh- 
borhood of the land in -question.. 
appellant’s witness, however, concluded 
that the reservoir ‘thinned from. 7 feet 
to 0 feet over a distance of some 500 feet 
and abruptly pinched out immediately 
west. of the Stebbins well. He arrived at 
this conclusion, 
thinning rate of the one remaining reser- 
voir but, by adding up the thicknessés 
of 8 separate reservoirs or bodies of sand 
found in the Pennzoil well, for a total 
thickness of. about 50 feet, and then 
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found a decrease in the total thickness - 


of the 8 separate reservoirs from 50 feet 


to the 7 feet representing the one remain- | 
ing reservoir. This gives.a thinning rate. 
of about one foot every 140 feet for.the 

7 minor and 1 major beds of sand as- 


opposed to 1 foot every 1200 feet for the 
one major bed. I am not willing, without 


- some Justification, which is not apparent | 
in the record, to accept the proposition. 
that the thinning rate of the one major 


bed shovld be determined, not.on the 
basis of the thinning rate of that bed but, 
by reference to other minor beds that 
were found in the Pennzoil well, but not 
in the Stebbins well. | 


Fur thermore, J cannot reconcile the ap- 


pellant’s evidence and conclusion that 
there are no producing Morrow reser- 
voirs, or no geologic likelihood of such 
reservoirs, within lots 1 and 2 with the 
evidence presented by the GS relating to 
the establishment of the KGS. The Area 
Geologist stated that the reservoirs or 
sand bodies are very unpredictable.. He 
said, “[yJou can have sand there 20 feet 


thick in one well and. you might drill a 


well 200 feet from it and * * * not even 


5Grynberg testified that the reservoir 
thinned from 12 feet to 7 feet between the 
Pennzoil Federal No. 1 and the Stebbins Fed- 
eral Deep No. 1 wells. . 
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find that sand” (Tr. 42). He testified that 
because of the unpredictable nature of 
the lenticular beds of sand “we have to. 


assume that even though any oue of these 
-individual sands may not be situated 


under each one of the areas we included 
in the known geologic structure, we have: 
to assume that one or more sands con- 
taining gas will be located under all of 
this acreage” (Tr. 42, 43). He explained 


that the assumption was made because 


“the oy erwhelming evidence * * * shows 


that all the wells in the area * * * were 


not by considering the completed in the Morrow or tested gas 


from some sand interval or some pro- 


: ductive interval in the Morrow [with the . 


exception of one dry hole: in the south- 
east quarter of section 32)” (Tr. 43). He 
further stated that they “looked at all of 
the wells in this area * * * to see if we 
could correlate potential ‘reservoirs or 
reservoirs where the wells were perfo- 
rated” (Tr. 387). One of the wells they 


relied on was a producing gas well in the 
northwest _quarter of ‘section 18, the 


Yates Federal No. 2. This well is over 
two miles north and west of the. Stebbins 
well and about two miles due north of 
lots 1 and 2. The appellant’s witness rec- 
ognized that this well was producing from - 
the Morrow formation and that if his 


cross section was continued in a straight 


line to the north and west it would en- 
counter this well and the producing Mor- 
row reservoirs in the well. He did not 
feel, however, that the well had any bear- 
ing on his conclusion that the producing 
Morrow reservoirs, pinched out: immedi-. 
ately to the north and west of the Steb- 
bins well because, in his opinion, the well 
some two miles further north and west 
was producing from a different zone in 
the Morrow formation. 


(Recommended Decision at, 10-13) ; 


Appellant did not present specific 
evidence to establish that it was im- 
proper for Survey to presume. that 
the producing reservoirs in the 


‘Yates Federal No. 2 extended under | 
the lots in question, nor did appel- 


E57] | | | _ INSPIRATION DEVELOPMENT co. 


‘557 


May 20, 1 981 


lant adequately explain why those 
same reservoirs should not be con- 
sidered in establishing the KGS 
merely because they were allegedly 
in.a different zone in the Morrow 
formation. 


We cannot conclude that appel- | 


lant has made a clear and definite 
_ showing of error in either Survey’s 
methods or its conclusions regard- 
ing its KGS determination. 


Therefore, pursuant to the au-. 


thority delegated to the Board of 
Land Appeals by the Secretary of 

the Interior, 48 CFR 4.1, the de- 
_ cision appealed from is affirmed. 


. Bruce R, Harrrs 
LAdminmstrative Judge 


Wer concur: 


Doveuas E. HENRIQUES 
| Administrative Judge. 


ANNE Pornpex Ter Lewis 
 Adnunistrative Judge 


_ INSPIRATION DEVELOPMENT CO. 


54 IBLA 390 =f, 
Decided Hay 26, 1921 


Appeal from decision of Alaska State - 
Office, Bureau of Land Management, — 
declaring - lode and placer mining: 
claims abandoned and void in full and 


in part. ‘F57497, et al. 
Vacated and remanded. 


1. Federal Vand Policy and Manage- 
ment Act of 1976: Recordation of Min- 


ing Claims and Abandonment—Min-_ 


ing Claims: 
Claims: 


Abandonment —Mining 
Recordation 


Under sec. 314 of the Federal Land Pol- 
icy and Management Act of 1976, 43 
U.S.C. § 1744 (1976), and 48 CFR 3833.1- 
2(a), the owner of an uupatented mining 
claim located before Oct. 21, 1976, must 
file on or before Oct. 22, 1979, in the. 
proper BLM office, a copy of the notice of 
location or the claim will be conclusively 
deemed to have been abandoned’ and 


Geclarcd void. 


Where an unpatented, mining elit is 


- located in Alaska near the dividing line 


separating the Anchorage and Fairbanks 
districts, indicated on the map in 43 CFR 
1821.21, such: that it is virtually impos- 
sible from the map to determine with 
substantial accuracy in which district the 


mining claim lies, the timely filing of the 


location notice by the owner of the claim 
in either the Alaska State Office or the 
Fairbanks District Office will be consid- 
ered as satisfying the requirement of 48. 
CFR 3833.1-2(a) of filing in the proper © 
BLM office. | 


APPFARANCES: Stephen. M. Ellis, 


Esq., Anchorage, Alaska, for appellant. 


OPINION BY 
ADMINISTRATIVE JUDGE 
| HARRIS | 
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Taapieation:. Development — Co. 
has appealed from a decision of the 
Alaska State Office, Bureau of. 
Land Mann eonent, een dated 


10n Oct. 10, 1980, BLM was notified pur- . 
suant to 48 CFR 8833.3 that appellant had . 
convey ‘ed its interest in various lode mining . 
claims, involved herein, situated in T. 5 N., 
R. 14 E., Copper River meridian, Alaska, to 
Pacifie Coast Mines, Ine. This conyeyanece, 
however, does not affect the result in this case. 
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Mar. 26, 1980, declaring certain 
lode and placer mining claims aban- 
doned and void for failure to file 
copies of notices of location in the 
proper BLM office pursuant. to sec. 
314. of the Federal Land Policy 
and Management Act of 1976 


(FLPMA), 43 U.S.C. § 1744 
(1976), and its implementing regu- 
lations, 43 CFR 3833. 


_ All of appellant’s mining claims 
were located between May 4, 1970, 
and June 17, 1972, and copies of the 
notices of location were filed for rec- 
ordation with the Fairbanks Dis- 
trict Office on Aug. 80, 1979. 
The record indicates that some or 
all of the copies of the notices of lo- 
cation were forwarded to the 
Alaska State Office, Anchorage, but 
were received after the filing dead- 
line. The claims listed in Appendix 
_ A* were located within Ts. 5 and 6 
_N,, R. 14 E., Copper River meridi- 
an, , Alaska, ancl the claims listed in 
Appendix B* were located partially 
within T. 5 N., R. 14 E., Copper 
River meridian, Alaska, and parti- 
ally within T. 5 N., R. 15 E., Copper 
River meridian, Alaska. — 
Relying on 43 CFR 1821.2-1(d), 
which states that claims located in 
“Southern Alaska” should be filed 


for recordation - with the Alaska. 


State Office in Anchorage, Alaska, 
_ and providing a map indicating the 
_ boundary line between “Southern 
Alaska” and “Northern Alaska,” 
_ BLM concluded that appellant 

should have filed in the Alaska 


snaiicndints he and B may be found at 54 
- TBLA 398, 402. 
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State Office? BLM noted that 
“(bjoth T.5 N., R. 14 E., and T. 6— 
N., R. 14 E., Copper River Meridian - 
he within the Auchorage district of 
BLM.” Accordingly, (153) claims — 
located entirely within those town- 
ships were deemed abandoned and 
declared void in full. See Appendix © 
A. However, (11) claims located 
partially within T. 5 N., R. 14 E., 
Copper River meridian, and parti- 
ally within T. 5 N., R. 15 E., Copper 
River. meridian, were “deemed 
abandoned and declared void in 
part, to the extent that they he 
within T. 5 N., R. 14 E., Copper 
River Meridian (Anchorage Dis- 
trict).” (Italics in ees See | 
Appendix B. 

[1] The applicable regulation, 43 
CFR 3833.1-2(a) provides 1 in rele- 
vant part: | 
The owner of an unpatented raining . 
claim, mill site or tunnel site located on — 
or before October 21, 1976, on Federal | 
lands * * * shail file (file shall mean being 
received and date stamped by the proper — 
BLM Office) on or before October 22, 
1979, in the proper BLM Office, a copy of 
the official record of the notice or certif- 
icate of location of the claim or site filed — 
under state law. [Italics added. ]. 

43 CFR 3833.4(a) specifies the pen- 
alty for failure to satisfy the filing 
requirements of 3833.1-2(a) :. “The 


failure to file an instrument required. 


by §§ 3833.1-2(a), (b), and 3833.2-1 _ 
of this title within the time periods 
prescribed therein, shall be deemed. 

conclusively to constitute an aban- _ 


“Reference to 43 CFR 1821. 2~1 (d) reveals 
that Alaska is unique in that it is the only 
State in which more than one BLM office has 
jurisdiction to receive: mining claim recorda- 
tion filings. 
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donment of ihe: mining claim, mill 


or tunnel site and it shall be ead. ” 


--In its statement of reasons for 
appeal, appellant contends that it | 


was fully aware of the filing re- 
quirement and of the distinction 
between “Northern Alaska” and 
“Southern Alaska” for purposes of 
filing copies of notices of location, 
but that, “it was impossible to ascer- 
tain that fact [i.e., that the dividing 
‘line between ‘Northern Alaska’ and 
‘Southern Alaska’ bisects the sub- 
ject claims between T. 5 N., R. 14 
E., and T. 5 N., R. 15 E.] from the 
map set. forth in 48 CFR 
— §1821.2-1 * * *, Indeed, the divid- 
ing line depicted on the map carves 
out a path approximately 20 miles 
wide.” Accordingly, appellant sent 
a representative to Alaska with in- 


structions to file in the appropriate . 


BLM office. This representative 
traveled to both the Anchorage and 
Fairbanks offices, filing the subject 
‘claims (known as the Bond Creek 


_ Project) with the Fairbanks office 
_. “53 days prior to the October 22, 


1979 deadline” and filing other 


claims (not relevant here) with the 


Anchorage office. In an affidavit 
submitted by appellant, dated 


May 15, 1980, its representative in- | 


dicates the nature of the filing in 
the Fairbanks office: “I submitted 


all of the Certificates of Location 


for the Bond Creek Claims to BLM 


personnel in Fairbanks for their — 
| * * Fairbanks BLM per- 
sonnel then personally inspected | 

each such Certificate of Location as 


review. * 


| well as the maps which were filed 


~ 
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ring). 


. (Dee. 21, 1978). 
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therewith. * * * - AN oe the docu- 
ments were accepted as filed.” 
_ Appellant makes three principal 


arguments, namely: (1) It is en-. 


titled to equitable adjudication pur- 


suant to 48 CFR 1871.1-1 because — 


it has satisfied all of the prerequi- 
sites therefor; (2) BLM is estopped ~ 


to deny that appellant filed in the 


proper BLM office because it has 


satisfied all of. the prerequisites 
-therefor; and (3) 43 CFR 1821.2-1 
(d), as it pertains to Alaska, is am- 


biguous and. unreasonable and, 


therefore, void or, in the alterna- 


tive, timely filing in the Fairbanks 
office must be deemed to have been 
full compliance with the filing re- . 
quirements of FLPMA and its im- 
plementing regulations’ 
Under the circumstances of this. 
case, appellant’s filing in the Fair- 
banks District Office is deemed to. 
constitute timely compliance with 
the filing requirement of 43 CFR | 
8833.1-2(a) for notices of location. — 
See Richard FE. Forsgren, 54 TBLA 
862 (1981) (Judge Burski concur-— 
The regulation, 43 CFR 
1821.2-1(d), which appellant relied 


on is inherently ambiguous in cer- 
tain respects. The map indicating 
the dividing line between “North- 


ern Alaska” and “Southern Alaska” 


for purposes of filing in either the 
‘Fairbanks or Anchorage offices 18 
approximately 4 inches by 5 inches 
with only the barest minimum of 


3 Appellant indicates that the subject land. 


' was withdrawn in part from the location of 
mining claims pursuant to Public Land Order — 


No. 5654 (Nov. 17, 1978), 43 FR 59756 — 
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reference points and with no indi- 
cation of scale:* It results.in a gross 
division of Alaska into two dis- 


tricts. Appellant’s problem of de- 
which district its 


termining in 
claims lay was compounded by the 
fact that some of its claims straddle 
the dividing line. ‘Chere is no possi- 
bility that a mining claimant with 
claims near this line could deter- 
mine with substantial accuracy, 
from the map published in 48 CFR, 
in which district filing should be 
made. 

The Administrative Procedure 
Act (APA), 5 U.S.C. § 552(a) 
(1976), provides that “[e]xcept to 
the extent that a person has actual 
and timely notice of the terms 
thereof, a person may not in any 
manner * * * be adversely affected 
by, a matter required to be pub- 
lished in the Federal Register and 
‘not so published.” Matters required 
to be published include “descrip- 
tions of * * * the 
places at which * * * the public 
may * * * make submittals.” 5 


U.S.C. § 552 (a) (1)(A) (1976). 


. 4 The map was changed to its present form 


by publication in the Federal Register, 39 
FR 5633 (Feb. 14, 1974), effective Mar. 4, 


1974. The purpose of the change was stated — 


to be; 

“TTJo make the boundartles of the Bureau 
of Land Management Land districts in Alaska 
correspond, with the Bureau of Land Manage- 
- ment’s administrative districts. The adminis- 
trative boundaries conform to natural topo- 
graphic features which influence the travel 
and trade patterns of Alaskans. The Admin- 
istrative boundary will facilitate filing of se- 
lection applications pursuant to the Alaska 
Native Claims Settlement Act. The change 
will therefore better serve the convenience of 
the Alaskan public as well as promote admin- 
istrative efficiency.” 
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This requirement of publication 
has not been adequately satisfied 
with regard to mining claimants 
whose claims are near the dividing 
between “Northern” and 
“Southern” Alaska, such that it. is 
virtually impossible to determine 
with substantial accuracy in which 
district to file location notices. Ac- | 
cordingly, pursuant to the APA, 
supra, appellant cannot be adverse-— 
ly affected by BLM’s failure to pub- 
lish a. map of sufficient detail to 
allow such a claimant to determine 
the correct office in which to file. 
This inherent ambiguity of the reg- 
ulation must be construed in appel- 
lant’s favor. See generally Wallace 
S. Bingham, 21 IBLA 266, 282, 82 
L.D. 377, 384 (1975); A. M. Shaffer 
73 L.D. 293 (1966).5 

It could be argued that appellant, 
in order to protect its interests, . 
should have filed in both offices. We 
do not agree. Appellant made a good 
faith effort to comply with the fil- 
ing requirements in this. instance. 
Moreover, the Fairbanks District 


Office received appellant’s notices of 


location well before the filing dead- 


line (58 days). Arguably that office 


should have either returned the 
notices of location to appellant for 
filing in the proper BLM office or 


forwarded them to the Alaska State 


Office before the filing deadline. See 


Richard L. Rosenthal, 45 TIBLA 146 


5 The fact that appellant cannot be adversely 
affected does not absolve it completely from 
complying with ‘the filing requirements of 
FLPMA and its implementing regulations. If 


-appellant had not bothered to file timely in 


the Fairbanks office, its claims would properly 
have been deenled abandoned and declared 
void. 
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(1980). Hose. we wae not so hold 
because of our discussion, supra. 

| Therefore, pursuant to the au- 
5 thority delegated to the Board of 


Land Appeals by the Secretary of | 
the Interior, 48 CFR 4.1, the de-— 


cision appealed from is vacated and 


the case remanded to BLM for fur- e 


~ ther action not Inconsistent. here- 
with. | 

| Bruce R. meee 

Administrative Judge 

WE CONCUR: | | 

- Doveras E. Henriques | 

Administrative J udge 


Jaates L. Bursxi | 
Administrative Judge 


"ESTATE OF JOSEPH WILLESSI 


8 IBIA 295 


Decided May 28, 7 981 


pee ‘from one by Administrative 
Law J udge. Robert C. Snashall approv- 
ing will and ordering distribution. 


Reversed. 


Wills: Construction of | 


Jurisdiction of Indian tribe over. Qui- 
nault Reservation where estate trust 


property was located being material to a_ 


decision ‘concerning the eligibility of a 


~ devisee to take property under an Indian | 
will, it was error to hold that the General | 


Allotment Act conferred jurisdiction over 
the reservation upon the tribes of persons 
allotted on the reservation without re- 
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decedent, he. | 
trust property on the Quinault Reserva- -_ 
. ton under the decedent’s will. 


ee (a ae oe APPEARANCES: Tiederick h Noland, 
1. Indian. Probate; Indian Reorganiza-— 
tion Act. of June 18, 1934: Construc- 
tion of Section 4—Indian Probate: 
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gard to the historical devel sadient of the 
| reservation and the actual implementa- | 
tion of the treaty rights of the tribes con- 


cerned. The record ‘demonstrates © that 
since: acceptance of the Indian Reorgani- 
zation Act of 1934 (IRA) the Quinault — 


‘Tribe .exercised exclusive jurisdiction. . 
over the Quinault Reservation, and that 
the Quileute Tribe (one of the tribes. 


whose hereditary’ members accepted 
Quinault allotments) had earlier elected 


to forego any treaty rights it may have 
claimed in the Quinault Reservation in. 


order to retain its ancestral village at 
LaPush. The. record establishes judisdic- _ 
tion over the Quinault. Reservation to be . 
in the Quinault Tribe, an IRA tribe. 


2. Indian Probate: Indian Reorgani- | 


zation Act of June 18, 1934: Construec- — 


tion of Section 4—Indian Probate: 
‘Wills: Construction of | 


Sec, 4 of the Indian Reorganization Act 


of 1934 prior to amendment in 1980 did 


not permit devises of trust property» 
found ou reservations subject to the Act 


-{0 persous who were neither heirs of the 


decedent allottee nor members of the 
tribe having jurisdiction over the reser-. 
vation where the trust land is located. 
Thus, since appellee was neither a mem- 
ber of the Quinault tribe nor an heir of © 
was barred from taking 


Esq., for appellants Esther . Elvrum, 


Irene Soeneke, ‘Phillip C. ‘Hanson, 

| Philip S. Talbot, Alice Manes, Pearl . 
Cousens, Dorothy Murray, Ira Talbot, 
Jacqueline Jauhola, Dorothy Nelson, — 


Edward Verney, Patrick Verney, Ber- 
tha Bousley, Audrey Beaston, Del- 
mar Gagnon, Ruby McCovey, Gwen- . 


-dolyn Sanchez, Donna Grosz, Marlene — 
-Thweatt, Clarence Colby, Robin Hal- 
stead, Charles Talbot, Charles Wil- 


liams, Estate of Patrick Wilkie, Ir, 


aistate of Edward (Edison) Talbot, | 


Estate of Bruce Wilkie; Jon Marvin 
_ Jonsson, Esq., for appellee Leo Wil- 
- liams; Carl V. Ullman, Esq., for Inter- 
-venor Quinault Indian Nation ; Robert 


8 Thompson, Esq., on behalf of the _ 
Solicitor of the: pen of the ; 


Interior. 

OPINION BY 
ADMINISTRATIVE. 
JUDGE ARNESS | 

INTERIOR BOARD OF 
INDIAN APPEALS © 

On Sept. 21, 

J Joepke Willessi died ‘testate . at 


Forks, Washington, at the age of 77 
years. At his death decedent was a 


member of the Quileute Indian 
Tribe holding allotment No. 1432 


of trust lands on the Quinault Res- 
ervation ; was beneficial owner of a 


village lot on. the Quileute Reserva- : 
tion at LaPush; and also held a_ 


partial interest in trust lands lo- 
cated on the Makah Reservation. 
Decedent’s will, signed on Jan. 12, 
1968, devised his trust property on 
the Quinault and Makah Reserva- 


tions to appellee Leo Williams, also 
« member of the Quileute Tribe. 
Decedent’s will devised‘the LaPush - 
Richards, 

decedent’s cousin, who is Leo Wil- 


property to Nellie. W. 


-liams’ mother. The value of the 
estate in 1970 when. probate was 
commenced was estimated at $151,- 
750. During the course of probate, 


however, it became apparent: that. 
the true value of the trust property, 


of which the Quinault allotment 
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comprises the most valuable part, is 
in. excess of $1,100 ,000. 


Procedural and Racial ; | 
Back ground. 


ae Feb. LO, 1972, Sesadenbea 1968 


will. was appr aed and distribution 


of the trust estate ordered in con- | 


‘formity to the terms of the will to | 


the two named devisees, Nellie W. _ 


- Richards and appellee, Leo Wil-. 
~ liams, both members of the Quileute 


Tribe. As a result of | this order, Mrs. 
Richards took the property on the | 


 Quileute Reservation, while appel- 
lee received the Quinault and Mak-— . 


ah trust lands. An appeal was taken 
from the February 10 order by eight _ 
of decedent’s heirs at law who ap- 


peared in the initial proceeding. On -_ 
Aug. 8, 1974, this Board ordered a 


rehearing of the matter. Estate of 


Joseph. Willessi, 3 IBIA 24 (1974). 
On Jan. 6, 1977, following an evi- 


dentiary hearing on contest of the 


1968 will, where evidence which ex- 


elusively concerned decedent’s com- 


_petence to execute a will was offered, 


another order issued, approving de-_ 
cedent’s will and decreeing distribu- _ 
tion as before to appellee and his 


“mother. On Apr. 5, 1978, however, 


the agency superintendent charged ae 
with administration of the probate 


orders petitioned to reopen :de- 


cedent’s estate alleging discovery of 
a mistake of law.? According to the 
petition to reopen, both the Quin- 
ault and Makah Reservations were _ 
organized under the Act of June 18, 


1 The Apr. a) petition to reopen also . notes, 
for the first recorded time, that the value Of | 


_ the peTAte exceeds $1,100,000. 
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ther a member of the Quinault or 
Makah Tribes nor an heir of dece- 
dent (since — appellee’ s mother, 


through whom he. traces his rela- — 


tionship to decedent, survived dece- 
dent), and concludes appellee -is 
therefore barred from recelving an 
interest in trust lands on either res- 
 ervation by sec. 4, IRA (2 U.S. C. 
($464 (1976))2 


On July 79, 1978, appellants, 2 26 
heirs at law of decedent, in response 
to a notice from the Indian Probate 


Administrative Law Judge dated 


_ Apr. 18,1978, denominated “N otice 
_ to Show Cause” also petitioned to. 
reopen alleging the same mistake 


of law as had. the superintendent. 
On Nov. 6, 1978, an order issued 
reopening hip estate and ordering 
| distribution to the heirs, citing 
Estate 
IBIA 72, 83 I.D. 170 (1976), as au- 


* thority. for the action. taken revers- 
ing the previous orders of distribu- _ 
tion. On Nov. 14, 1968, es. 
| _ tribal jurisdiction resides as 
“tribes who have been allotted « on the . 
reservation and all ‘fish- -eating In- | 
dians’ of the Nor thwest.” The order 

* directs distribution of the Quinault | 


2 The’ statute cuaviteat ‘in: pertinent part. a. 
‘restriction on devises limiting them so that: 


“Restricted Indian lands *_* * [may] be 
* * * devised. *°* + 


of such tribe * * * or any heirs of such mem- 
ber."”" (Sec. 4 of the IRA was amended by the 
Act of Sept.-26, 1980, P.L. 96-363, 94 Stat. 


- 1207, which relaxed the restricting classifica- 
tion to permit. devises. to “Jineal descendants” 


or “any other Indian. person for: whom the 


- Seeretary of the Interior determines that the — 
United States may hold land in trust,” a» 


change not material to this dectsion. i, 


ESTATE OF JOSEPH WILLESSI — 
) May 28, 1981 

1984, 48 Stat. 984, 28 U.S.C, gg 461— 
79 (197 6) (her eafter the Indian Re- 
organization Act of 1934, or IRA). | 
The petition alleges appellee is nel- 


of Dewey. Cleveland, 5 


to the . Indian tribe in | 
which the lands * * * are located * * * and, 
in .all instances . such lands * * * shall de- 
scend or be devised * * * to any member | 
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| eausnet ‘to ‘modify i Novem- 
ber 6 order to correct a claimed mis- 


On- 


taken classification of heirs. 


Nov. 17, 


the order of Nov. 6, 1978, seeking 
reversal of the November 6 order _ 
and reinstatement of the prior 
orders which had approved the will 
and ordered distribution of the 


-Quinault property to appellee. 


On Apr. 3, 1979 (following an | 
amendatory order entered Feb. 8, 
1979), .the Administrative Law 


Judge notified the parties that. — 


based upon “documents” which had 
come to his attention, he proposed 


to seek return of the probate of 
decedent’s estate from this Board | 
where appellee’s appeal from the 
November 6 order was pending, to’ 


reverse the order decreeing distri- | 


bution to the heirs. 


On Noy.. 16, 1979, the Admins . 


trative ‘Law: J udge again. reversed 
Quinault . 
Tribe lacked exclusive jurisdiction 
over the Quinault Reservation, he 
held the Quinault Reservation isa 
where .- 
an all | 


himself. Finding. the 


“Joint jurisdictional area” 


property according to the terms of 


the 1968 will to appellee, comment- _ 
Ing as follows that the TRA is not — 

| relevant. to the determination. sO 
made: | : 


Te -do ‘not find it necessary to deeb the 
so. = question of the applicability of the a ie 


1968, appellee, Leo Wil- 
liams, appealed to this Board from ~ 
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dian Reorganization Act of 1984 (25 USC 


464), assuming its adoption by and com-. 
plianece with by the Quinault Tribe since | 


there is no indication in the inventory 
of this estate allotments originally al- 
lotted to Quinaults are involved. How- 
ever, in passing, J merely note as dicta 
that since there is joint jurisdiction over 
the total reservation by the various and 
sundry tribes included within the provi- 


sion “fish-eating Indians of the Pacific 


“Northwest”, any adoption of the Indian 
Reorganization Act by the Quinaults 
would appear to only affect their interest 


as it appears on the reservation and 


could not affect 
allotments. 


(Order dated Nov. 16, 1979, Dp: 1. 2). 


Appellants, 26 heirs of decedent, 
now seek review of the order decree- 
ing distribution of the Quinault 
property to appellee.? On Aug. 28, 
1980, the Quinault Indian Nation 
was permitted to intervene to brief 
the finding below that tribal sov- 
| ereignty over the reservation was 
not exclusively vested in the Qui- 
nault Tribe. At the invitation of the 
Board, the Solicitor of the Depart- 
ment filed a brief on behalf of the 
Department of the Interior address- 


in toto the total 


ing the jurisdictional issues raised 
by the Nov. 16, 1979, order of dis- © 


tribution. Appellee has objected. — , | , 
disputed by 26 heirs (the original eight are, 


that the matter is properly before 


the Board for decision. for the 


?The Nov. 16, 1979, order correctly found 
appellee to be ineligible to. inherit property 
on the Makah Reservation, since, presumably, 
he is ineligible as a non-Makah to inherit, not 
being an heir of decedent, on a reservation 
which is organized under IRA. The only issue 


on appeal concerns the finding below that 


Quinault property could pass to appellee. 


+See 43 CFR 4.3(c) (1980) ;. 46 FR tees . 


7336 (Jan, 28, 1981). 


DEPARTMENT OF THE INTERIOR — 


found to be without merit; 


‘go as to defeat his claim. 


£88 1.D. 


reason Departmental regulations 
bar reopening under the circum- 


stances of this case. The contention 


that the reopening was irregular is 
the 


matter is properly before this 


| Board for final decision.® | 


Oral Argument Denied ~ 


Appellee has requested oral argu- 
ment before the Board. Appellants, 


® The regulation-in effect at the time reopen- 
Ing was sought and ordered, 43 CFR 4.242, 
permits petition for reopening within 3 years 
from date of a final decision or after a longer 
period of time upon showing that “manifest 
injustice” will result as a consequence of 
claimed error. Reopening. was sought. well 
within that time. Appellee also argues that 
principles of estoppel and res judicata bar this _ 
appeal, and that due process considerations 
of constitutional magnitude would be involved 


in an order setting aside the devise in this 


case. With respect to estoppel, appellee con- 
tends. that since the agency drew decedent’s 
will, it was improper to permit the superin- 
tendent to complain about the effect of agency. 
action. This argument has.been rejected in past 
Indian probates ; the Government is not bound - 


_ by acts of its agents which are contrary. to: 


law. Estate of Lucinda Shelton Joe, 5 IBIA 
20. (1976). Similarly, res judicata is not a bar 
here, for the parties and the issues on Tre- 
opening are not the same as they were at the 
outset of this proceeding. In the initial hear- 
ing and at the 1976 rehearing, the competence 
of decedent was challenged by elght of his 
heirs at law: on reopening, the eligibility of 
appellee to take as a devisee under the will is 


it is true, included as parties). Appellee also” 
urges that section 4 of the IRA (prior to 
amendment) was unconstitutional if construed - 
Although such an 
argument cannot be effectively addressed by 
the Board (Estate of William Konoa Jackson, 
6 IBIA 52 (1977)), it is noted that statutes 


more restrictive of individual claims than is 


(or was) section 4 of IRA have withstood at- . 
tacks upon’ constitutional theories.of infirmity 


similar to those here offered by appellee, 


Simmons v. Eagle Seelatsee, 244 F. Supp. 808 
(E.D. Wash. 1965), afd, 884 U.S. 209 (1966). 
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the stated reason the expense of an 
oral presentation is not justified by 
the circumstances of the case on 
appeal, which they contend is fully 
and adequately presented by writ- 
ten briefs filed by all the appearing 
parties. The record on appeal indi- 
cates the matter has been fully and 
ably presented by the parties’ briefs 
and does not require further argu- 
ment. The record sufficiently pre- 
sents the matter so as to permit 
decision. Accordingly, ¢ oral argu- 
~. ment 1s denied. 


Priimenaey Findings 
Though much of the record on 


appeal is a transcript. of evidence 


gathered at the 197 6 rehearing con- 
cerning decedent’s competence to 


make a will in 1968, his competence 


as a testator is no longer an issue. 


The relevant facts on appeal are. 
confined to matters concerning the 


tribal affiliation of appellee and the 


status of the reservations where the 
trust property held by decedent is” 


located. It 1s undisputed that dece- 
dent, 2 Quileute, was allotted land 
on the Quinault Reservation, and 
that he devised trust property on 
the Quinault Reservation to appel- 
lee, who is not a member of the 
Quinault Tribe. Also, since appel- 
 lee’s mother survived decedent, ap- 
pellee is not, under the law of the 
State of Washington, an heir at law 
of decedent since he could not in- 
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shes Cuil Tribe, and the Solici- 
tor’s Office oppose the request for 
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| herit fro decedent under the State 


scheme for intestate succession 
while his mother lived. The Qui- 
nault Tribe voted to organize pur- 
suant to provisions of the TRA on 
Apr. 18, 1935, as did the Makah 
aud Quileute Tribes. The Quileute 
Tribe adopted a constitution which 
was approved. by the Secretary on 
Nov. 11, 1936, providing that Qui- 
leute tribal jurisdiction is limited to 
the tribal reservation.’ 


Historical Background 


The history of the Quinault Res- 


3 ervation 1s set out by a recent Board — 
7 decision conse Secs. 5 and 19 of 
the IRA:® 


By the Treaty of Sivtipi: the Qui- 
nault and Quileute Tribes ceded to the 
United States almost all of the lands 


- they claimed. A provision of that. treaty : | 
allowed the United States to later remove _ 


these tribes from their original reserva- 7 
tion or reservations and consolidate them 
with “other friendly tribes or bands.” In . 
1873 President Grant signed an Executive 
order setting the boundaries of the pres- 
ent Quinault Reservation for the benefit 


of the Quinault, Quileute, Hoh, Quit, and 


“other tribes of fish-eating Indians on the 
Pacific coast.” | . 


8 Appellee suggests these political acts by the 
tribes:.may not have been. sufficiently proved. 
by appellants. However, the status of the vari- 
ous tribes is a matter of which the Depart- 
ment takes official notice, 44 FR 7235 (Feb, 6, 
1979). See Pamphlet, Haas, Ten Years ‘of 
Tribal Government Under I.R.A. (Us S. Indian 
Service 1947). 

7 Article I, Constitution and Bylaws of the 
Quileute Tribe of the- Quileute Reservation 
(1936), as amended. 

8 Brown v. Commissioner of Indian Affairs, 
8 IBIA 188, 198-94, 87 I.D. 507, 512-18 


(1980). 
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Following passage of the General ‘Allot- 
ment Act, allotments were made to indi- 
vidual Indians on the Quinault Reserva- 
_ tion. In 1911 Congress directed the Secre- 
tary of the Interior to make allotments 
on the Quinault Reservation to “all mem- 
. bers of the Hoh, Quileute, Ozette, and 
other tribes of Indians in Washington 
who are affiliated with the Quinaielt 


[a.ka. Quinault] and Quileute Tribes. 


*« * %* and who may elect to take allot- 
ments on the» Quinaielt Reservation 
rather than on the reservations set aside 


for these tribes.’’ Act of Mar. 4, 1911, 36 . 


Stat. 1845, | 

Following the 1911 Attotiaent Act, sev- 
eral court decisions were rendered in- 
terpreting the law. In United States v. 
Payne, 264 U.S. 446 (1924), the Court 
disapproved. of the refusal by the Bureau 


of Indian Affairs to make allotments of 
after the available grazing - 


timberland, 
and agriculture land on the reservation 
had been allotted. In 1931 the Supreme 
Court held as too restrictive. the Secre- 
- tary’s interpretation concerning which 
* Indians were entitled to an allotment 
under. the 1911 Act. Halbert v. 
States, 288 U.S. 758 (1931). 
there found that the Chehalis, Chinook, 
- and Cowlitz Tribes were amoug those 
referred to by Congress in the Act as 
affiliated with the Quinault and Quileute 
Tribes. Fur ther, the Court held that per- 


sonal residence on the Quinault Reserva- 


tion was not required to obtain an allot- 
ment. : | 

_ After the H albert decision the Bae 
ment resumed the allotment process on 
the Quinault Reservation. With passage 
of the Indian Reorganization Act in 1984 
- the allotment of Indian reservation land 
in severalty to any Indian was ended. 
[Citations and footnotes omitted.] 


Tn 1922 the Quinault tribe adopted 
bylaws which provided that mem- 
bership in the tribe should be 
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United. 
The Court 
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limited to Quinault or Queets per- 


sons of at least one-quarter blood. 
Hereditary members of other tribes, 


including the Quileute, could be- — 
come ‘ ‘affiliated members” if they 
resided on the reservation. - This 
limitation upon tribal membership | 


was later liberalized to permit “affil- 
iated” members to enroll as mem-_ 
bers of the tribe. | 

It is apparent that official and 


legislative references to the “affilia- 
tion” of the Quileute and Quinault 


Tribes describe the affiliation of 


those tribes contemplated — by the 
1855. treaty. The history of the two 


tribes demonstrates, however, that : ; 
their “affiliation” failed to occur in 
fact. It appears the Quileute Tribe . 


refused to remove to the territory 
designated by the 1873 Executive — 


Order establishing the Quinault 
Reservation and insisted wpon re-— 
taining the traditional 
tribal village and fishing area at La- 


Push. The position of the Quileute 
‘Tribe is described in the court’s 


opinion in United States v. M oor ey 
62 F,. Supp. 660, 668-669 (W.D 

Wash. 1945), a "a, 157 F.2d 760 
(9th Cir, 1946) : | | 


_ An abortive effort 1 was Avade to establish — 
_ [the 'Quileute Tribe] on the Quinaielt 


Reservation, which was created by presi- 
dential proclamation by president U. 8. 


“Article IT of the Constitution of the Qui- 
nault Indian Nation (1975) permits persons 
of Queets, Quileute, Hoh, Chinook, Chehals, - 


| or Cowlitz descent to be admitted to tribal 


membership. Although the Quinault Tribe did 
not adopt a formal. constitution immediately 
upon acceptance of the IRA in 1935, nothing 


in the Act requires such action. See 25 U.S.C. 
§ 476 (1976) (sec. 16, IRA). | 


Quileute © - 
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_ Grant. They ‘declined to accept this as a_ 


reservation, even though some of them 


did take allotments on the Quinaielt . 


Reservation. Their reason for not ac 


: cepting the government’s offer fo go upon 


the Quinaielt Reservation was that the 
Quinaielts and Quillehutes for hundreds 
of years had. been enemies, and the Quin- 
aielts did not welcome them. An. effort 


was then made to remove them from their | 


village at the mouth of the Quillehute 
River to the Makah Indian Reservation, 
some forty miles to the north, and this 


again they refused, for the reason that 


their interpretation of the treaty was 
that they were to be given a reservation 


Zz where they had always lived at the F 


mouth of the Quillehute River. 


a ae a 7 OR 


* * * We must presume that President 
Cleveland, in promulgating the order 
creating the [Quileute] reservation, did 
so with an intent to carry out the provi- 
sions of the [1855] treaty [of Olympia]. 
This 


self was drafted by the Indian Service, 
who, for thirty-five years, had been en- 
deavoring to secure for this. tribe of In- 
dians a reservation “sufficient for their 
wants,” and who, as evidenced by the 
| numerous documents in this record, re- 
peatedly called to the attention of the 


Commissioner of Indian Affairs and the 


Secretary of the Interior that these Jn- 


dians were “fish eating Indians” and 


their sole means of subsistence depended 


_ upon a continued use of the waters from 


which they caught their fish. 
Discussion ag Decision 


Ty ‘The Administrative baw 


“a udge’s November 16 order assumes | 
as the legal basis for his decision 
that the allotment on the Quinault. | 


Reservation to individual Indians 


conferred jurisdiction over the res- — 
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is more conclusively established | 
when we note that the proclamation it- 
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ervation upon the tribes in which | 
the allottees were members or to 


_ which they had hereditary affila- 


tions. This thesis of allotment as a _ 


jurisdictional act, buttressed by an 
old probate opinion, H'state of Mary 


Salto, Probate 41969-89, 1° becomes — 
the legal foundation foi his later 


approval of the devise of Quinault 
trust property to an individual who 


is neither an heir of the decedent. - 
allottee nor a member of the Qui- | 
nault. Tribe. While the approach 

taken permits avoidance of. con- 
sideration of sec. 4 of the IRA, it is © 
not permissible, under the circum- 


_ stances of this case, to avoid analysis 
of the effect of sec. 4 upon the wa 


in probate. | | 
The General Allstnent Act, tie 


Act of Feb. 8, 1887, 24 Stat. 388, 
_was envisioned as a means to as- — 
-similate the Indian into the general | 


American. society. Contrary. to the 
assumption in the order. under re- 
view, the allotment to individuals | 
was done in derogation of tribal — 


sovereignty, and was intended to- _ 
dismantle tribal government rather. — 


than to extend it. Hopkins v. United 


_ States, 414 F.2d 464, 467 (9th Cir. 


1969). The antithesis to the Allot-. 


ment Acts is the Indian Reorgani- 
zation Act of 1934 which ends the _ 
allotment process and seeks to re- 

vitalize and strengthen tribal self: 


i¢ Two other decisions are cited: Estate of 
Tommy Brown, Probate 8859-35 and Estate 
of Mary Wheeler, Probate 6679-35. Neither 
of these cases, however, has any applicability — 
to this matter since they involve the pprooate . 
of eptares not affected by the IRA.. 
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government." The allotment of the 
Quinault Reservation which began 
in 1887 and continued under the 
(1911 Allotment Act, was ended. in 


1935 when allotments to individuals — 


were prohibited by sec. 1 of the 
IRA. The jurisdictional basis for 


the exercise of tribal sovereignty | 


over the reservation is properly 
traced, thus, not to the allotment 
acts, but rather through the treaty 
rights conferred by the 1855 treaty 
and the executive orders establish- 


ing the Quinault and Quileute Res-. 


ervations to the action taken by the 
Quinault Tribe to organize under 


the IRA. 


In Halbert v. United States, 983 | 


U.S. 753 (1931), the Court deter- 
mined that allotment on the Qui- 
nault Reservation could, under the 
1855 treaty, properly be made to 
tribes affiliated with the Quinault 
and Quileute Tribes without regard 


to individual residence. It was not 


suggested by the Court, however, 
that allotment might confer juris- 
diction over the Quinault Reserva- 
tion upon the tribes of allotted ind1- 
viduals. That argument was 
expressly rejected by the Court of 
Appeals in Moore v. United States, 
supra at 157 F.2d 764. 


1910, over 20 years after the reservation 


was made, certain members of the Quil- 


layute Tribe received allotments of land 


in another reservation, the Quinaielt, we 


must assume that the President in 1889 


il Fisher v. District Court, 424 U.S: 382, 387 
(1976) ; ; and see Cohen, Handbook of Federal 
Indian Law. (1941), pp. &4- 87. 
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did not intend to reserve the tide lands" | 


' and river waters in the 500 acres occu- 


pied by the two hundred persous of the 
Quillayute Tribe. The Quinaielt reserva- 
tion was made to include the Quillayute | 
Indias, but it was created in 1873. The | 
1855 treaty with the Quillayutes pro- 
vided that tribe “agree to remove to and 
settle upon the same within one year 
after the ratification of this treaty, or . 


sooner if the means are furnished them.” 


At this later date, 18 years after the time 
for removal, the Quillayutes declined to 
move away from their ancestral home 


‘and immemorially established maritime 


industries on the Quillayute River. The 


' government acquiesced and they re- 


mained in La Push. We are unable to see 
any relevance of the 1910 allotments in 
determining the intent of the President 
in the reservation of 1889. Emootnore 
omitted. ] 7 


The Administrative Law Tidae 


compounded his error when he 


relied upon an obscure 1939 Depart- 
mental opinion, the Estate of Mary 
Sailto, Probate 41969-89, which he > 


quotes in his order of November 16 


to find: “No single or particular 


_ tribe or band of Indians can be said 


to have exclusive jurisdiction over 
the Quinault Reservation. Such 
jurisdiction as does exist appears to 
be a concurrent one vested in the 
tribes or bands of Indians whose 


members have been allotted on said 


| reservation.” Both quoted conclu- 
_ Appellants - contend that “hecnnee. in. 


sions stated are incorrect. Immedi- 
ately after the creation of the Quin- 
ault Reservation, while the Quileute 


Tribe might have sought to relocate — 
with the Quinaults, a joint jurisdic- 
- tion over the reservation may have 


been possible. In fact it never oc- 


curred. The second suggestion that. 
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tribal organization 1s limited by > 


hereditary 
wee 
Under the: ae nscanens of this 


affiliations is | simply 


case, the Sailto decision, rélied | upon 


by the Administrative Law Judge 
does not. “support his. conclusion. 
First, it is clear that the Quileute 
: Tribe has not asserted jurisdiction 


over the Quinault Reservation, but — 


elected to keep the tribal land at 
_ LaPush instead of accepting an af- 
filiated status with the Quinault 
Tribe. Salto notes this fact. Second, 


it is also historically clear that the _ 


Quinault Tribe has, since adoption 
of the IRA, continuously exerted 
claim to exclusive jurisdiction over 
the Quinault Reservation.? Sailto 
considers the historical record of the 


tribal organizations involved, finds - 


the Quileute Tribe is limited to its 
own reservation at LaPush, but 
misconstrues Solicitor’s. Opinion, 
M-27796 (Nov..7, 1934) to permit a 


finding that the Quileute devisee 


may take Quinault property, based 
in part upon a determination that 
the Quinault Tribe is not a single 


13 Congress recognized the Quinault Tribe 
to be. the proper party plaintiff to represent 
all Indian claims arising in the Quinault Res- 
ervation by the Act of July. 24, 1947, 61 Stat. 
416. See also Act of Aug. 25, 1959, 73 Stat. 
427. The Secretary of the Interior, by com- 
munication to Congress dated May 22; 1947, 
described the status. and composition of the 
tribe as “[cJollectively the Indians having an 
interest in that reservation, including .those 
of the blood of other tribes consolidated with 
the Quinaielts pursuant to the treaty, Execu- 


tive order, and act of Congress [who] may be 


regarded as one tribe,’ a position consistent 
with prior Departmental statements concern- 


ing the issue (see Op. Sol. M—27796 cited in 


n.13). 


tribe having political powers but a 
mere collection’ of hereditary 
groups. The opinion is internally 
inconsistent, fragmentary, and 
poorly reasoned. It fails to ae | 
nize that the Quinault: Tribe is 


unitary” political body although it 


is composed of members who have 
hereditary connections with other — 
tribes. Saiito represents an anomaly 
in Departmental decisionmaking in 


this area, and has not been followed. 
It has no value as precedent.’ 
| Analysis of sec. 4 of the IRA is re- 


quired in order to decide this. 
appeal. 
[2] Sec. 4 of the IRA, prior ‘6 its 


‘amendment in 1980, restricted the 


alienation. of Indian trust lands to 
three classes of devisees: The tribe 
upon whose reservation the lands 
are located; members of the tribe; 
and legal heirs of the testator. The 


restriction does not apply to reser-. 


vations which did not adopt the 
TRA, nor does it apply to lands out- 
side Indian reservations. Trust 
lands unrestricted by the TRA may 


be devised to anyone named by the 


testator, subject only to Depart- 
mental approval. Under sec. 4 of the 


_ Act, a devisee of trust property who 
is not a member of the tribe on 
whose reservation. the land is lo- 


cated may take by devise from an 
Indian will only if the devisee is a 


13 Solicitor’s. - Opinion, M277 96 | (Nov. 7%, 
1934), I Op. Sol. on Indian Affairs 478 (1979), 
was apparently the basis for the “concurrent”’ 


_ jurisdiction language appearing in Sailto. The - 


conclusion stated is, however, an erroneous 
epplieaao of the Solicitor’ s opinion. . 
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legal heir of the testator who would 
inherit according to the inheritance 
scheme of the applicable state pro- 
bate code.*+ Since this restriction on 
the class of devisee is well estab- 
lished, the only possible avoidance 
of the limitation upon a nonmember 
devisee is through a finding that the 
trust land is not located on an IRA 


reservation or, as was done below in 


this case, through a finding that the 
cdevisee’s tribe has jurisdiction over 


_ the reservation where the trust land | 
 islocated.> _ 

The record sapiens, that ee 
pellee, neither a member of the Qui- - 
nault Tribe nor an heir of decedent, 
_ is ineligible under sec. 4 of the TRA, _ 
to take trust property devised: to— 


him- which is located on the Qui- 
nault Reservation, since that reser- 


vation is under the jurisdiction of « 


the Quinault Tribe which adopted 


TRA organization in 1935. The 


14 Since Solicitor’s Onision. M—27776, 54 I.D. 
584 (Aug. 17, 1934), the Department has con- 
sistently followed the stated principles in ‘con- 


struing sec. 4 of the IRA. Estate of Cleve- | 
7 IBIA. 212 (1979), on 


tand Iron Shooter, 


appeal as Ramirez v. Andrus, CA 79—L-79 


(D.C. Neb.) 3 3 Estate of Dewey Cleveland, 7° 

IBIA 72, 83-1.D. 170 (1976) ; Estate of Rose — 
. Lakose, 2 IBIA 60, 80 I.D. 620. (1973) ; Estate. — 
of Emma Blowsnake Goodbear Mike, IA-916_ 


(Oct. 26, 1960). Contrary to the assertions of 
appellee, the meaning of the word “heirs” as 


used in sec. 4 is not ambiguous. As the Aug. . 


1934 Solicitor’s opinion observes (54 1.D. 586— 
587), “It requires no strained construction of 
language to interpret the phrase ‘or any heirs 
of such member’ * * *, * * * the’ phrase 
* * * should properly be construed to mean 
‘heirs of the testator.’ ” 

1s Solicitor’s. Opinion, “M_27796, n.12, supra, 


discusses several possible. jurisdictional situa-. 


tions. The Quinault Tribe’s | situation is de- 
scribed. at I Op. Sol.. 479: “(¢) A group of 
Indians residing on a single reservation, who 
“may. be recognized asa ‘tribe’ for purposes of 
the - Wheeler-Howard Act regardless of 
. former affillations.” | “i 
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order appealed _ from “mist be e 
reversed, | 


Accordingly, Sacsiantt to the au- 
thority delegated to the Board of 


Indian Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the order 


dated Nov. 16, 1979, approving the 
devise of trust property to appellee 
of Quinault. trust lands is set aside.. 
The Administrative Law Judge is 
directed to prepare an order of dis- 


tribution - of the Quinault trust 


property to decedent’s heirs at law. 
This decision i is final for the De- 
partment. - 


| Fran kuin D. ARNESS- | 
Administrative Judge: 


I cONCUR: 


Wa. Pate Horron oe ge 
Chief Administrative Judge 


THE WEST VIRGINIA 
"HIGHLANDS CONSERVANCY 
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| opel by The West Virginia High- | 
lands Conservancy from the decision 


of the Acting Director of the Office of 
Surface Mining Reclamation and En- 


forcement that Mower Lumber Co. had 


valid existing rights to conduct under- 
ground mining operations in certain 
areas of the Upper Shavers Fork Sub-_ 
Unit of the Monongahela Natiorial © 


Forest. in Randolph. cat Le West 
Pe aad 


: Dismissed. 


~ lamation Act of (1977: 


| - ‘Esq., Office « 
_ Charleston, West Virginia, Marianne 


ep ‘D. O’Brien, and Mareus .P. 
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| 1. Surface Mining Control and Rec- 
lamation Act of 1977: ae 
enerally | 


out a right to appeal a.decision of an 


OSM official has been granted, that right | 


cannot be revoked without some express 


statement of and explanation for. the 
. revocation. ~~ 


2. Surface Mining Control and Rec- 
Appeals: 
: Generally 7 | 


Under 438 CFR 4. 1289 b), an appeal. of a 
decision of an OSM official must be filed 
within 80 days of the date of the deci- 


oe sion, if the person filing the appeal did 


not receive a copy of the decision. — 


APPEARANCES: Patrick C. McGinley, 
_Esq., Robert Manetta, Esq., Morgan- 
town, West Virginia, and Robert J. 
Shostak, Esq., Pittsburgh, Pennsyl- 


| _vania, for The West Virginia High- 


lands Conservancy; Billy Jack Gregg, 
Office of the Field Solicitor, 


‘Esq,, , 
. McGraw, Esq., Assistant Solicitor for 
- Enforcement, Washington, D.C., for the 
Office of Surface Mining Reclamation 


and Enforcement; Richard A. Flye, 


Esq, and Christian Volz, Esq., Sellers, 
- Conner & Cuneo, Washington, D.C., for 
Mower Lumber Co. 


— OPINION BY THE INTERIOR 


= BOARD OF SURFACE 
: MINING AND RECLAMATION 
. APPEALS © « 


- The West Virgina Highlands 


Conservancy (Conservancy) has 
sought review of a decision of the 
| one Director of the Office of 


Federal 


- Surface Mining eee aid ie 


Enforcement (OSM). That: deci- 
sion held that Mower Lumber Co. 
(Mower) had valid existing rights’ 
to conduct underground coal. min- 
ing operations in the Upper Shav- | 
ers Fork Sub-Unit of the Monon- | 


gahela National Forest in Randolph 


County, West Virginia. The deci- _ 
sion was made under sec. 522(e) of 


the Surface Mining Control and — | 
Reclamation Act of 19771 and reg- 


ulations in 80 CFR Part 761, as 


_ modified by subsequent court ma 


ings. For the reasons set forth below ? 
we e.dismiss the appeal. 


Background aa: 


On Mar. 14, 1980, Mower filed a 
petition with OSM seeking a deter- 
mination under sec. 522(e) of the 
Act that it had valid existing rights ; 
to conduct. underground coal min- . 
ing operations in a portion of the 
Monongahela National Forest. Al- 


- though not required to do so, OSM 7 


chose to: publish its preliminary a. 


finding in the Federal register. 4 
That decision, dated J uly 31,1980, _ 


and published in the Aug. 7, 1980, 
register, — 


The: decision stated: 


final decision will be issued * * *. 


~The Director’s final decision willbe. 
administratively reviewable under 


30 CFR 787.11.” 46 FR at 52460. 


1 Act of Aug. 3, 1977, 91 Stat. 445, , 30 0.8.0, 
§ 1272 (e) (Supp. II 1978). ye te 


found that 
Mower did have valid existing 2 
rights. 45 FR 52467 (Aug. 7, 1980). . 
“Following 
the close of the comment period, a 


572 

In a letter dated Sei. 5, 1980, 
OSM made its final decision grant- 
ing Mower’s petition. The letter 
was published in the Sept. 17, 1980, 
Federal Register. 45 FR 61799 


(Sept. 17, 1980). Neither the letter 


nor the Federal Register publica- 
tion mentioned appeal rights. 

The Conservancy filed a notice of 
appeal of that decision on Oct. 14, 
1980, and sought to have the deci- 


sion stayed pending appeal as pro-— 


vided under: 48 CFR 4.21(a). 


Mower filed a motion to intervene © 


‘and. to dismiss the appeal on Oct 17, 
1980. OSM responded to the notice 


of appeal and moved for an ex-— 


pedited order on Oct. 22, 1980. On 
Oct. 28, 1980, the Board granted 
Mower’s motion to intervene and 
ordered that the Acting Director’s 
decision be given immediate full 
force and effect. 

_. Following further briefing by all 
parties, the Conservancy filed a pe- 
tition for reconsideration of the 


- Board’s Oct. 28, 1980, order on — 
Nov. 3, 1980. On Nov. 5, 1980, the — 


Board granted reconsideration and 
ordered oral argument. A footnote 


_ to that order stated: “The granting | 
of the petition does not. affect = 


status of the October 93 order; 


remains in effect unless eine 


‘specifically ordered by the Board.” 
Oral argument was held on Nov. 12, 
1980. eo 


| Discussion a Conclusions 


[1] The first issue before the 


Board is whether there 1 is a right to 
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/ appeal the Acting Director’s deci- 
sion. Such a decision may be ap- 


pealed when “the decision specifi- 
cally grants such right of appeal.” 
43 CFR 4.1281. Although the pro- 
posed decision stated that the final 


decision would “be administratively 


reviewable under 30 CFR 787.11,” 
45 FR 52469 (Aug. 7, 1980), this. 
language was omitted from the 
final decision without comment or 


explanation. The Board does not 
decide if and under what circum- 


stances a right of appeal may be 


_ revoked once it has been granted. It 


does hold, however, that once a 
right of appeal has been granted, it 
cannot be revoked without some ex- 
press statement of and explanation 
for the revocation. Therefore, the 
absence of any statement relating to 
a right of appeal in the final deci- 
sion does not revoke the right ex- — 
pressly. granted in the federal 
Register publication of the pro-— 


posed decision. 


Having concluded that there was | 
a, right to appeal this decision, the — 
next issue 1s. whether. the Conserv- 


ancy’s appeal was timely taken. The _ ° 


appeal was filed on Oct. 14, 1980. 


Under 43 CFR 4.1282(b), the Con-- 


servancy had 30 days from the date 


of the decision in which to file. its 
notice of a? ae 


243 CFR 4, 1282) nine 
“The notice of appeal shall be filed within 
20 days from the date of receipt of the deci- 


~~ sion. If‘ the person appealing has not been | 


served with a copy of the decision, such ap- 


- peal must be filed within 30 days of the date . 


of the decision.” 
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erie is what was the date of 
the decision. | 
_ Mower argues that the date of the 
decision was Sept. 5, 1980, the date 
on which the Acting Director signed 
the letter that was later published 
in the Federal Register. OSM 
asserts that the date of the decision 
- was Sept. 16, 1980, the date on which 
the letter and accompanying ex- 
-planatory material were filed with 
the Office of the Federal Register 
for publication and thereby made 
available to the public. The Con- 
servancy urges that the. crucial date 


was Sept. 17, 1980, the date the de- 


cision was actually published in the 
Federal Register. 

_ A decision of the Director of 
OSM on the existence of valid exist- 
- ing rights to conduct coal mining 
operations is not required by the 
_ Act, regulations, or 44 U.S.C. § 1505 
(a) (1976) to be published in the 
Federal Register. In fact, there is 
no requirement to notify anyone 


other than the applicant for a de- . 


termination and any other party to 
the proceeding that a -determina- 
tion has been made. Publication in 
the Federal Register is thus a super- 
fluous act, which neither creates nor 
enlarges rights. 

[2] Were this controversy solely 
between OSM and the Conservancy, 
- we might be inclined to hold that 

the publication would prevent OSM 
- from arguing that the Conservancy 
had filed its appeal late. See Daniel 
Brothers Coal Co., 2 IBSMA 45, 87 
TD. 188 (1980). Here, however, 


Mower is also involved. Mower re- | 
ceived a decision that was rendered - 
on Sept. 5, 1980. By reading 43 
CFR 4. 1289 (by and 4.22(e), Mower 
could determine that any appeal of | 


that decision by an outside person _ 


would have to be filed by Oct. 6,. 
1980. When no appeal was filed. by _ 
that date, Mower could legitimately — 
conclude that the. decision was 
final. Consequently, because the | 


Conservancy’s notice of appeal was 


not filed within 30 days of the date — 
of the decision, it was untimely. 
This does not preclude the Con- | 
servancy or any other similarly 
situated person from filing a timely - 
notice of appeal. It does, however, 
require that a person concerned 
with a particular matter pending ~ 
before OSM monitor its status. 
Such vigilance was anticipated 
under 48 CFR 4.1282(b).* | 
In this case, the Federal Register 
publication of the final decision 
showed the date of the letter setting 
out the final decision to have been 
Sept. 5, 1980. If the Conservancy 


had been watching the Federal 


Register for notice of the final deci- - 


8There is no evidence in this case that- 
Mower agreed to the Federal Register publica- — 
tion, or in any other way acted to suggest. 
that it consented to a date other than the 
date of the decision being used to determine — 


the appeal period for other persons. Were there 
such evidence, Mower might also be prevented _. 


from arguing lateness of filing. 

4The requirement is not waveneonubie in 
view of the fact that a notice of appeal, as 
evidenced by 43 CFR 4.1282(c) and (d), 1s 
merely a statement of intent to appeal; a 
brief or statement of reasons for the appeal 


need not be filed for an additional 20 days. 
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sion, it would have had 19 Gage 


from that publication in which to 

file its appeal. In addition, it still 
had 7 days to file from tie date it 
alleges that it received actual 
knowledge of the decision.° 


-® According to an affidavit signed by Robert 

' Manetta, the Conservancy received actual 
knowledge of the final decision on Sept. 29, 
1980, when it recetved a letter dated Sept. 26, 
1980, from OSM to interested parties inform- 
ing them of the Sept. 17 publication of the 
.determination in the Federal Register. 
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eae dis notice of appeal was 


filed 39 days after the decision, this _ 


case is dismissed as untimely filed. 


Metvin J, Mirkin © 
Administrative J udge : 


Newron Penne 
Administrative Judge 


Wi A. Irwin 
Chief Administrative Judge 


1981 0 - 348-786. . 
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- CORINNE MAE HOWELL AND HER 
ie GARY AR- 
RICHARD DE- 


MINOR 
NOLD HOWELL, 
_ WAYNE HOWELL, AND DAROY 
LYNN HOWELL v. UNITED 
‘STATES | 2 4 


CHILDREN, 


8 TBIA 3 


‘Decided June 14, 1981 - 


| sought relief from a determination 


mance from order by Administrative 
Judge John R. Rampton in- Alaska 
Native Disenrollment contest requiring 
the Bureau of Indian Affairs to dis- 
enroll appellants from the roll of bene- 
ficiaries of the Alaska Native Claims 


Settlement Act, 43 U.S.C. §§ 1601- — 


1628 (1976 and et I 1977 ye 
Affirmed. 


1, Indian Tribes: Alaskan Groups— 
Alaska Native Claims Settlement Act: 
_ Disenrollment: Metlakatla Natives 
~The provisions of the Alaska. Native 
Claims Settlement Act specifically. ex- 


clude members of the Metlakatla Tribe - 


of the Annette Islands Reserve from ben- 
_.efits under the Act. Where appellant and 
her children periodically resided at Met- 
lakatla, accepted benefits from the Met- 


lakatla Tribe as tribal members, ‘were | 


enrolled members since 1968, and did not 
initiate efforts to. terminate tribal memn- 
bership. until. 1974, appellants. were enD- 
rolled members of Metlakatla within the 


Meaning of the Alaska Native Claims 


Settlement Act and were properly ex- 
_ ¢luded from enrollment under the Act. 


for appellants Corinne Mae Howell, 


Gary Arnold Howell, Richard Dewayne 


_ Howell, and Darcy Lynn Howell; 
_ Bruce Schultheis, Esq., 
Solicitor’s Office, for appellee. 


Anchorage © 
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| OPINION BY 
ADMINISTRATIVE JUDGE 
- ARNESS — | 


_ INTERIOR BOARD OF 
_ INDIAN APPEALS 


Procedural and. Paciia: 
OB al 


On May 1, 1980, appellants 


by an Administrative Law J udge 


* in a disenrollment contest in which __ 


it was held they should be disen-— 
rolled as Alaska Natives under the 
Alaska Native Claims Settlement 
Act of Dec. 
688 (hereafter ANCSA), 43 U.S.C. 
$§ 1601-1628 © (1976 and Supp. I 
1977) (further references to U:S.C. 


are to 1976. and 1977 editions). 


In 1942 appellant Corinne ‘Mas 


Howell was born in Metlakatla, 


Alaska. In 1956 she moved to Sitka, 


Alaska, where she attended school, 
while at the same time, her parents 


moved to Oakland, California. In. 
1961 appellant joined her parents in 


California where she subsequently 
married. In 1968 following the. 


birth of appellant Richard De- 
wayne Howell, appellant Corinne 
Mae Howell and her husband and 


_ son moved to Windsor, Missouri. In 


1964 appellant Darcy Lynn Howell | 


was born in Missouri. In 1966 the 
| } | Howell family returned to Oakland 
APPEARANCES: Robert Blasco, Esq., - 


where appellant Gary Arnold ~ 
Howell was born in 1967. In Sep- 
tember 1968 the family moved to 
Metlakatla, where they remained 


until December 1970, when they re-. 
barnes to ae Missouri. In 


88 LD. No. fe 


18, 1971, 85 Stat. — 
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1973 3 ie again epiened to Metla- 
katla where they remained until - 


1977. Thereafter, the family re~ 
turned to Windsor, sence where : 
.. they now reside. | 
In 1968 while living at. ‘Metla- : 
-Mae_ 
Howell executed an instrument en- 

: oe “Application for Membership _ 


. katla, | appellant — Corinne — 


in. Annette — Islands Reserve,” 
which recites in pertinent, part: 


" Metlakatla, Alaska,’ ‘Oct. 28, 
COUNCIL | OF ANNETTE. ISLANDS 
RESERVE © | 
| Metlakatla, Alaska 99926 
Gentlemen : 


lam aabimnitine Hetewith: my apnea: . 
tion to become a member of Annette Is- 
lands Reserve and do subscribe. to the 
following principles of good citizenship. % 

1.—To be faithful and loyal to the Gov- - 
ernment of the United States of America. 


2.—To be loyal to the local government 


of our community, to obey its ordinances 
and regulations, and to obey. the laws. of 
the Territory of ‘Alaska and the laws of 


the United States. : 


| Permit Granted u /1/68 
| Bele, a 
| ~  Speapekeruny, 7 


a  fs/ Corinne uM. Howell. 
oo At a “Hedrhig held on Sept. 25, 1979, 
- on the contest initiated by the Bu- | 
--reau of Indian Affairs (BIA) to 
: disenroll appellants, appellant Co-- 
--rinne Mae Howell explained the 


-execution of. the 


a on. 28, 1 
a“ application: eee 


[They told me I had _ sign my name 
here [the application for membership] to _ 


DEPARTMENT OF THE INTERIOR 


1968 


eee a card. so I could have my y rights on Mee cae, 


the Island. 


x ee Sa er Te Na ¥- 


~Q. Do: you know what they meant by rr 
) your rights on the Isiand? 7 
A. Just to go to. the clinic and stuff like i 
that, you know, where you don’t hare to 


pay for any medication. 


(Tr. 34). ee ae 
| appellant testified dha hee was 
_ *surprised” when her membership oO 

~ in the. Metlakatla Indian. Commu- 
‘nity was announced at a public 
~~ dance and banquet. which. she -at-— 
tended in November 1968 in the 
oan community. However, she took no 
_ affirmative action to disavow mem- 


bership in the community until 
1974, when, having been enrolled 


for backs under the ANCSA, she - 
| learned that her eligibility for bene- 
fits was in doubt. In a letter to the 


BIA dated Dee. 2, 1974, she wrote: 


I thereby affirm that 1 am, and have 
been off and on a member of the Metla- 


_katla Indian Community. T will show you 


7 later. 
3.—To co- operate iaraeetly: in all Pee 


. deavors for the education of our children, 
for. the advancement of the community, 
and in the suppression of all forms. of. 
vice. 


Upon inquiring. - fof] Frida Damus on 


Nov. 5, 1974, I did not sign the affirma- 
~ tion of membership and DID NOT VO TH. | 


That I gave up my voting. rights, and 


a ‘membership, since I signed up with the 
.. Alaska Lands Claims Settlement. 


‘So. with this information in . hand I 
hereby make intentions known in writing. 
I intend to abandon my Community Mem- 


-.. bership in the Community of Metlakatla, | 
Alaska and hereby request that my name — 


be included | on the. Alaska Land Claims 


Settlement. 


Maan Gonnne Mae Howell’s a 
application for enrollment under = 
ANCSA shows her to be one-fourth = 
Alaska Indian and ve 
Tsimshian. Her children, appel- 


five-eighths - 


lants Gary Arnold, Richar d De- 4 


er 


st ae 3 a -CORINNE, MABE HOWELL v. 
eee to, ee nS June 1, 1981 ! . aaj e Mee ee 
of. Federal Indian Lomo, at a5 -~ 


Mes ao ana Darcy fee Howell are. 
-. shown on their application for ben- 
- _ . efits to be one-eighth Alaska Indian . . 

and three-eighths Tsimshian.. Mrs. . 
‘Howell testified. that: she intended 
to. take the Missouri residence of her 

_. husband from the time of her mar- | 
riage, which took place in Cali-— 
2. fornia, and considers Missouri to. be 
her place of domicile 3 
- The Administrative Law d nudge a 


tions” concerning — mem- 2 


. - bership holding: 


ae Mrs. Howell did. apply for membership : 
7 in: the Metlakatla Community. Whether . 
Page or not she knew she was. applying for — 
7 membership, but thought: she was only 
"os applying for health. benefits, is. immate-- 4. 
- - tary. 
‘Tial-because she was. present. on. Novem- 
ber 1, 1968, when her. name was read as: 
_ os an approved member’ of the community, 7 
--and..by. her silence, she ratified this ac- 
tion. Further, in her letter dated Decem-. : 
ber 2, 1974, to the Enrollment. Coordinat- 
ing Office (Ex.-9), she ‘stated, “1. hereby 
coe. affirm ‘that. I am, and. have been: off and 


On “member. e Metlakatla Indian ~ Tumbia- not. later than Tonibary, 1, 1900, 


Community.” It ce 
ity.” was not. until Novem- | and. resided. continuously _ 


ber 5, 1974, that she did not affirm her — 
- _ membership, did not vote, and gave up 
~ her voting rights and membership inthe 
1 community in: order to. qualify f for enroll. 
“ment under. the Act. Pat ee 7 


- Thus, “Mrs. Howell was a. menber of 


oe 


~ Discussion and Decision 


fig The Metlakatla community is cde. S 
ee seribed Py Cohen i in the Handbook 7 


UNITED: STATES 


conus among. ative ‘communities is 


that of the Metlakahtla Indians: Encour- 
aged by federal . officials | about 800 OE. 5 
these Indians. migrated in 1887 to the 
_Annette Islands in southeast Alaska from - 
their homes in Metlakahtla, British Co- 
‘lumbia. A ruling of the Attorney General _ 
held that the President of. the. United 
States lacked authority to. establish Blo ate 
reservation for these Indians on the pub- eae 
i below: rejected appellant’s conten- ie domain without congressional ' sane 
» fon, because. they were aliens, born. out- 
Side | of the boundaries of the. United — 7 
‘States proper. By the. Act of March 3, 
. 1891, ‘Congress created. a. reservation for . 
the use. of these immigrants: and such 
other Alaskan - natives as. might join 
them, to be used. in. common. under rules 


and regulations prescribed by. the. ‘Secre- 
of ‘the » Interior. 


n Annette ee 
Island. a ve 


oe _ Eaete 2 * i: Re Oe, 


Metlakahtlan council. To obtain member; 


ship,” except by: birth, ‘requires : the. ap- 


-proval of three-fourths of the members _ 
of the town council. The land. and re ~ 
sources of the reservation are held in = 
common ; individuals oceupy land by per- 


PLE: The unique eae of the os s 
Metlakatla, community.” continues 8 a 


By> the. Act of 
- March. 4, 1907, Congress permitted these ._ 

: Indians to be. licensed ‘as masters, pilots, 
and engineers of. steamboats and asoper- 
ators of motor: poats, as if citizens of the 
United. States. ‘Congress. granted collec-. oe 
-. tive naturalization. by the. Act. of May iy 
1984, to the Metlakahtlans. and the In- | 
dians who emigrated: from British Co- 


‘The privilege. of joining. the. ‘Metla- a 
-kahbtlan community | and, occupying any te ake, 
i part of the Island is subject, to vote of the — 
| _ the community as of ‘April 1, 1970, and 
i that date has been. defined as the critical 
_ date to be enrolled in. Metlakatla so as 
2, to: be ‘ineligible for enrollment under the 
a Act. (25 CFR 48h. 11) | 
(Peta at 5- 6, dated 1 Ape ‘1, a mits from the council. Local self-govern- oe 
ment’ is recognized in rules and regula- 
tions of the saipaanc A of the Anterior. = 
— [Footnotes omitted. oa i. 
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"today. The Metlakatla Indian com- | 
munity retains the 1891 reserve in 


lieu of benefits under ANCSA. ‘Ac 


cordingly, benefits under ANCSA — 


are denied by sec. 19 of the Act, 43 


U.S. C. § 1618 (a), which recognizes © 


an. exception in the case of Metla- 
a katla and provides: | 


§ 1618, Reservations; revocation; ex- 


election of Village Corporations oe 
(a) Notwithstanding any other provi- 


- gion of law, and except where inconsist- . 
ent with the provisions of this chapter, 
the various reserves set aside by legisla- 


tion or by Executive or Secretarial Order 
for Native use or for administration of 
Native affairs, including those created 
under section 497 of title 45, are hereby 
revoked Subject to any valid | existing 


- rights of non-Natives. This section shall 
not apply to the Annette Island Reserve 


established by section 495 of title 25 and 
no person enrolled in the Metlakatla In- 


dian community ‘of the Annette Island — 
- ANCSA. 4 


Reserve shall be eligible | for benefits 


under this chapter. 
The declared purpose of ANCSA 


is to extinguish “all claims by Na- 


tives and Native groups of Alaska, 
based on aboriginal -land claims” 


(43 U.S.C. §1601(a)). The term © 


“Native” may include persons who 
are Tsimshian Indians 


“are not enrolled in the Metlakatla 


Indian community 
7 §. 1602 (b)). The declared intent of 


Congress is to prevent duplication 
of benefits under ANCSA and other | 
statutes providing benefits to In- © 


dians either. by way of allotment 
(48 U.S.C. §.1617). or reservation 
(43 U.S.C. § 1618).. Thus the Ad- 
ministrative Law Judge correctly 
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(Metla-— 
| katlans), but only if those persons | 


(43 U.S.C. 


[88 ED. 


rule that Congress Plaivied “to pre- 
vent an Alaskan Native from re-_ 
ceiving double benefits” (Decision 
at 5, dated Apr. 17,1980). It is clear 
on the face of the ANCSA that: 
membership in the Metlakatla com- 
munity precludes the receipt of ben- 
efits under ANCSA. Departmental 
regulations, which we are without 


cepted reserve; aquisition of title to sur- . authority to declare invalid, also 
face and subsurface estates in reserve ; 


tive Law J udge noted, that any per- 
son enrolled 


make it clear, as the Administra- 


in the Metlakatla 
community as of Apr. 1, 1970, is 
ineligible for anrelinent under 
ANCSA. See 25 CFR 43h.11. The 


issues on appeal are, therefore, re- 


duced: to whether appellant’s re- - 
nunciation of Metlakatla member- 
ship on Dec. 2, 1974, as evidenced 


by her letter on that date, was ef- 


fective to entitle her and her © 
children to claim benefits under 7 


_. 2 Appellants. apectty 85 cueeptions: “to the 
Administrative Law Judge’s.ruling. Thus, they 
contend his ruling denied. them due process 
and: the equal protection of the law guaran- 
teed by the Fifth Amendment to the United 


States Constitution, and that he erred by fail- 


‘ing to follow binding Departmental precedent 


established by the disenrollment contest en- 
titled United States y. Anderson, Docket No. 


AL 77-57D, decided Nov. 30,1977. They con-. — 


tend that application of the legal doctrines of 
res judicata and collateral estoppel prevent 


_ their disenrollment and that the provisions of 
secs. 8, 5; and 19 of ANCSA and 25 CFR Part’ 
48h. were misapplied by the finder of fact 


below. Finally, they contend that the Admin- 


istrative Law Judge committed . ‘numerous - 


errors in fact finding which affected the. -eon- 
clusions announced and resulted in an errone- 
ous decision on the merits. However, the pri- 
mary ‘thrust of. the arguments advanced by 


‘appellants. as shown by the- brief on appeal 
. concerns . whether the Administrative Law 


Judge correctly found that appellants’ renun- 


ciation of Metlakatla community membership 
“was effective to entitle them to benefits under 
ANCSA. The: other specified errors are with- 
— out merit. - 


sm] SS CORINNE MAE HOWELL v. UNITED STATES 
= | | June ii, 198] 58 


To re a detention. of ap. 


'p pellants’ eligibility to be enrolled 


for ANCSA benefits, the Adminis- 


trative Law Judge applied 25 CFR 


_ 48h.11 to establish Apr. 1, 1970, as 

the date eligibility criteria should. 
be applied to determine individual 
entitlement to benefits.? Appellants | 
point out that ANCSA did not be- 
come law until Dec. 18, 1971, and 


that the 1970 data used by the De- 
- partmental regulation appears to be 
merely the date of the 1970 census 


_ and bears no relation to the Act ora 
reasonable. administration of the 
Congressional intentions to settle 
_ aboriginal claims.* The regulation, — 
25 CFR 48h.11, provides: “No per-— 


son who was enrolled in the Met- 


lakatla Indian Community of the - 
- Annette Islands Reserve as of April 


1,-1970, shall be eligible for enroll- 


- ment ander this Part ve FR 32428, bs 
| - contends she was neither a domicili- 
ary or resident of the reserve on the 
effective date of the ANCSA, Dec. — 
18, 1971, which date she urges — 
should be used to determine eligi- — 

| bility in her case, rather than the 
Apr. 1, 1970, date selected: by the 
Departmental regulation. The rec-. 
ord on appeal indicates appellant _ 


Aug. 3, ‘1976).” a 


2 Hiven were the areotnys, date of the Act 


used to determine eligibility, the result here 


would remain the same.. In this connection, 
see United States v. Bowen, 8 IBIA 218, 88 


ee TD, 261. (1981). 
3The clear intent. of - the: Act is. to. ecelade: 


the Metlakatla community from benefits. This 
intent: is also indicated by the legislative his- 


- tory of the Act: Thus, the report of the Secre- - 

tary to the House concerning the House bill 

= subsequently enacted states the following con- 
cerning the Metlakatla community : 


“Section 16 provides that the existing: re- 


- serves that have been set aside by any means ~ 
for natives use or. administration -of their - 
- affairs are revoked when such revocation is . 


not inconsistent. with the provisions | of this 
Act. This provision does not Tevoke the An- 


nette Islands Reserve because the revoking of | 


such reservation would be inconsistent with 


the provisions of this Act since’ the Tsimshian 
Indians are not included . in the: settlement 


made by this’ bill.’ Reece 

(H.R. Rep. No, 92-523, 92d @ Cone., “1st Sess. 2, 
reprinted in [1971] DB... Code: Cong. & _ 
News 2219.) > . . 


879 


Prior to ie 1976 61 revisionof the 
regulation, 25 CFR 43h.11 read: 
“Applications from Native Alaska 


| members of the Metlakatla Indian 7 | 
Community will be conditionally — 


accepted subject toa determination | 
of their eligibility for inclusion on. 
the Alaska Native roll and entitle- 
ment to benefits under the Act.” Be- 
fore : adoption, the current rule was — 


: published by the Department. on 
June 4, 1976, with the comment (41 


FR 92566), A revision of § 43h. 11 


is proposed to more definitively re- 
‘flect the status of persons enrolled 
in the 


Metlakatla Indian Com- 
munity,” indicating that the agency 


sought to implement’ the statutory 


directive that. Tsimshian. Indians 
benefiting from the Annette Is- 
lands: Reserve be excluded from 
benefits under ANCSA. ~ ss 

Appellant Corinne Mae Howell — 


was born .at Metlakatla and. lived 


there until she left to attend school. 
Although not clearly stated in the | 


record, it appears that she did not 


leave Alaska to join her family in ~ 
California until some time after her 


completion of high school in 1961. 


From 1968 until 1970 she and her _ 


family lived in Metlakatla: In 1968 


appellant made formal application _ 


for: cea and was admitted 


Judge below. Thus, 


. her Dee, 


i ane ‘Metlakatla. community. Her | 
es family was with her again in Metla- 

_katla from 1973 until 1977. Dur- eu: 
ing that time her husband held a> 
_ job in the community and appellant | 
| eae for her grandparents who — 


lived. in» Metlakatila. On. Mar. 27, 
1978,. meanwhile, 


under. ANCSA. The BIA, adminis- 
tering the Act under the pre-1976 


regulation,, accepted the application 7 


from appellant and her children. 
It was not until her application was 
questioned because of her member- 
ship in Metlakatla that appellant 
took action to disassociate herself 
from the Tsimshian community.* 
Under the circumstances, it is ap- 


parent that appellant accepted ben- 


efits under the 1891 statute creating 
the Annette Islands Reserve.® She 


applied for, and was admitted to - 


membership in the community after 
‘spending much of her life in resi- 
dence in the community. Assuming 
for the purposes of decision that the 


4 Appellant points out several errors of fact — 
in the findings of the Administrative Law 
she correctly contends - 
_ there is no. showing. that appellant voted in 
- . the election held in. Metlakatla-on Nov. 3, 

 1970.- The ‘decision below also incorrectly | 
finds — that call | three minor children were 
born in’ California,-a finding ‘contradicted by. - 
a written submission by appellant ‘indicat-. 
ing otherwise. The errors noted are not, . . 
ApPellant’s argument 


however, substantial. 
that the decision . improperly characterized 
2, 1974,- 
minor factual discrepancies . noted 
decision do. not affect the correctness: of the 
conclusions | or the ultimate holding, 
5 Citing. Resolution 74: adopted. by: the Met- 


—lakatla Indian community in 1974, ‘appellant’ 


_ argues : ‘that. considerations of. ‘residence or 


domicile are determinitive of this appeal. This ~. 
approach, while ingenious, ignores the’ statute : 
_ whieh is “the basis for the benefits ‘sought, 

ae ANCSA 7 intended - to settle as based uyen ae 
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7 while still at~ 
aie Metlakatla, she applied for benefits - 


letter is — incorrect. ‘The = 
‘in the - 


Department. 


197 6 revision of: 25 CFR 43h. 1i docs - 
not apply in her case, since her ap-. 


plication and. rejection predate the 


revision of the regulation, appellant 7 


is nonetheless made ineligible for 


benefits under ANCSA by reason — 
of her membership in, and accept- — 
ance of benefits from, the Metla- 

katla community.° | —_ 


aboriginal occupancy. Metlakatla, a colony of 


Indians from British Columbia established in 
the late 19th century, is expressly excluded | 
from the ‘benefits provided by the Act:: Mem- 
bership in. the colony excludes a share under 
ANCSA. Discussion of questions of residence 
or domicile is. more confusing than. beneficial 


to an understanding. of individual claims by 


persons of Tsimshian- ancestry for ANCSA 
benefits, (Resolution 74 denounces the receipt 
by Metlakatla members of ANCSA benefits and 
recommends the Secretary of the Interior dis- | 
enroll Metlakatla members from the ANCSA 
rolls unless a member ‘‘abandon his member- 
ship in the Metlakatla Indian Community.’’) 
(Resolution: 74, Metlakatla..Indian commu- 
nity, June 24, 1974. The resolution makes no 
mention of residence requirements or ene 


jary considerations: ) 


943 U.S.C. § 1618(a). Appellant edntende 
that the Department is precluded from reach- 
ing this decision by the decision in United 


- States v. Anderson, Docket No. AL 77-57D 
. (1979), and ‘that legal doctrines: of stare de- 
- elsis, 


res judicata and collateral estoppel 
should operate to prevent the result reached 
here.. In Anderson an Administrative Law 
Judge in a disenrollment contest permitted en- 


Tollment of Tsimshian Indians who had at 


least one-quarter Indian. ancestry. other than 


Tsimshian without regard: to their.membership . . 
‘in the Metlakatla community. Such. a position — 
is, of course, a clear violation of 43. U.S.C. 334 
' § 1618 (a) and ignores the statutory definition 


of “Native”. which excluded - such persons | 


from receiving dual benefits (43:U. 8. Cc. § 1602 


“Assuming, in the light most ‘favor- | 


(b)). 


‘able to appellant, that the facts and. issues 
in the. Anderson case are identical to the . 
“matter before the Board, the situation. on 


appeal is simply that of two conflicting. ad- 


- ministrative actions which require resolution 
“by the agency following. complete. agency re-. 


view. 43 CFR 4.1010. In no event could this- 
following’. construction — of | 
Departmental: regulations . which 


receipt | ot ANCSA benefits. ‘Both the Act. and 
. Continued 


188 ED, Sat 


violates | a 
| statutory ‘bar. to enrollment. permit a. “prior 
erroneous decision to frustrate the. intent of | 
‘Congress to bar members. of Metlakatla from .- 
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: Mrs. 


: community during their minority 


_ pursuant to the provisions of Arti- 
cle II, Section 3, ‘Constitution and _ 
Bylaws: of the Metlakatla Indian 
‘community. There is no- ‘showing Peeerimeak 
in the record that any ‘of the three 

children has been emancipated, nor 
does ‘it appear. that any of the three. 
has.disavowed membership in the _ 
community. Their eligibility to. 
~ share in benefits under ANCSA was | 
_. made to depend upon their mother’s _ 

claims for, and participation in, the oS 

| community. All three children were _ 
present with appellant. in Metla- 

 katla from 1968 until — 1970: and: 

again from 1973 until 1977 and 
ee shee in the benefits derived from 
~ the 1891 reserve. They have taken 


no independent: action to renounce 


ne ; membership i in the community, and. 


~ to do. SO - would have been difficult, 


given their family circumstances. | 
The | Administrative Law Judge 
correctly concluded that: the: appel- 
Jant’s minor children also. are pre- 
cluded from. poet of: benefits 


under ANCSA.. 


Pursuant: to 7 sauioniy déle-.. = 
gated to the Board of Indian Ap- 
peals by-the Secretary of the Inte- ; 
43 CFR 4.1, the decision — 
appealed from is ‘affirmed. “Appel- 
lants are barred from enrollment . 


rlor, 


tended to, insure. that multiplication of benefits 


. ~ does. not occur. (To the extent that: Anderson © 
age held Tsimshian ancestry is not a disqualifving 
2. bar to enroliment for otherwise qualified appli- > 


_ eants, it is correet: such a finding is not 
7 inconsistent with. the result: here.) 


: ‘Howells aie born. in 
: 1963, 1964, and. 1967 are presumed 

to be ‘members. of the Metlakatla — | 
lations. respecting enrollment are di-  - 
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‘for benefits coder the ‘Act, 7 oe | 7 
officials of the BIA charged with — 


enforcement. of. Departmental regu- 


rected to take appropriate action to. 


: disenroll appellants consistent with: 
this opinion, whieh! is final for the. 


| Praxxiw D. co | 
_ Administrative Jt ‘udge : | 


Wie Pamir Hoos. 7. 
od ie Administrative Judge ee 


ISLAND CREEK COAL co. 
3 IBSMA 165 - oe 
“Decided June 15, 1981 . 2 


eu anieals iy Island Creek Coal Co. aS 
and the Office of. Surface Mining Recla- ia. 
mation and Enforcement. from the 


Mar. 21, 1980 decision of Administra- | 


tive Law ‘Judge Tom M. Allen in- a 
| Docket No. CH 0-13-P. That. decision e 
| converted. Cessation Order: No. 


79-I- 
9-5 into a notice of violation, upheld : 
the. notice for discharging blackwater 


, -T Appellants rely upon a. strained construc: 
tion of. 25 CFR 43h.15 to. argue that a person 


may not be. disenrolled for. membership in 


Metlakatla once: enrolled, since the. regulation 
specifically . ‘enumerates only sec. 5, ANCSA, | 


as a basis for disenrollment. Sec.. 43h, 15 does 
not permit such a strained construction. -Mem- 
: bership. in’ Metlakatla is clearly defined by the 
- Te ulation as one: of the disqualifying factors _ 
the immlementing’ fee dina Oua: are easy in- plies ‘require disenrollment. This argument. 
~ (also ‘traceable. to the. Anderson decision) is ° 
rejected. The language of.the Act. concerning ae 
- residence. is directed primarily: to area assign- 
ment of beneficiaries and does not involve con- - 


‘siderations of basic eligibility: for: benefits. ve 


and 


into a creek, and assessed a $2,2 200 civil 
penalty. a. = 


- Affirmed i in part saya; in ee 


de Surface Mining Control and Recla- 
mation Act. of 1977: Cessation Orders: © 


Generally—Surface Mining Control 


and Reclamation Act of 197 ¢: ‘Environ- 


‘mental Harm: Generally - 


| OSM has established a prima facie case 


_ that a cessation order was properly is- 
‘sued when it shows a violation, practice, 
or condition that is casually connected to 
significant, imminent environmental 
harm or a. TBSOnAe expectation. of such 

| harm. | . 


2. Surface Wining Control ant Recla- 
mation Act of 1977: Cessation Orders: 

Generally 

Cessation orders are extreme jonierione 
should not be issued indiscrimi- 
_ nately, but where the prerequisites for a 
cessation order are found, there need be 
no hesitation in closing the operation or 
its’ relevant PoEnOn. 


3. Surface: Mining Gantiel and Recla- 
_3 mation Act of 1977: Cessation Uaders 
7 Generally : | 


Under the circumstances of this. case, a- 


cessation order requiring that all under- 
ground pumping. of slurry he stopped was 
not overly broad. ‘s 


_ APPEARANCES: etie S. Brooks II, 
Esq., Lexington, Kentucky, for Island 
— Creek Coal Co.; William Larkin, Esq., 
Office of the Field Solicitor, Charleston, 
West Virginia, Mark Squillace, Esq., 
and Marcus’ P. McGraw, Esq., Assistant 
- Solicitor for Enforcement, Office of the 


Solicitor, Washington, -D.C., for the 


- Office of Surface nee Reclamation 
and Enforcement, 
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OPINION BY THE INTERIOR 


BOARD OF SURFACE 
MINING AND 
RECLAMA TION APPEALS 


Both Island Creek Coal Co. (Is- 
land Creek). and the Office of Sur- 
face Mining Reclamation and En- 


forcement. (OSM) have sought re- 


view of the Mar. 21,. 1980, decision 


_ of Administrative Law Jd des Tom 


M. Allen that converted Cessation 


Order No. 79-I-9-5 into a notice of 


violation, upheld the notice, and as- — 


sessed a $2,200 civil penalty. This — 


decision was issued under the pro- 


~ visions of the Surface Mining Con- 
trol and Reclamation Act of .1977 — 
(Act). For the reasons. set forth 
below, we affirm that decision in 
part and reverse it in part. | 


| | Background. | 
~ On Apr. 10, 1979, an OSM inspec- 


- tor noticed that Trace Fork Creek 


in Logan County, West Virginia, 
was carrying a heavy sediment load. 


‘He followed the discolored water 


upstream to an embankment in the 
area of Island Creek’s Holden #29 


preparation plant (Tr. 27). After 


taking a sample of the discharge, he 


| spol es with the plant superintend- 


ent. In the process of washing coal, 


the plant produced about. 200,000 
gallons of slurry per day with a 


sediment load of approximately 
300,000 mg/1 (Tr. 33). This slurry 
was pumped into abandoned under- 
ground mine workings located be- 


neath the plant (Tr. 186). On the - 


day of the inspection, some of this _ 


1 Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C. 


§§ 1201-1328 (Supp. II 1978). 
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slurry was . entering ‘Trace Fork 


Creek. The cause of this discharge 
- appeared to be that the borehole - 
into which Island Creek was pump- 


ing slurry clogged up, the slurry 
overflowed into a small catch basin, 


and eventually found its way into 
the creek, perhaps through fissures 


in the bottom of the basin. 


_ Although pumping of slurry into 


the apparently clogged ‘borehole 


probably stopped before the inspec- . 
tor arrived, pumping continued 


into an air. shaft (Tr. 189-140). 
When the superintendent was not 
able to provide the inspector with 
maps of the underground workings 


or any other evidence of elevation | 
or interconnection of tunnels, the - 


inspector issued a cessation order 
requiring Island Creek immedi- 


ately. to cease the discharge into the. 


creek and the pumping. of slurry 


into the mine workings, This order 
had the effect of closing the plant — 
because it could not operate without » 


creating slurry, and.there was no 


place to dispose of that slurry. 
- except i in the workings. . | 


After issuing the order, the in- 
-spector. took additional water sam- 
ples. Analysis of all the samples 


taken showed elevated | suspended. 


solids as set out below : 


a - 5 feet above net above Bia 


18.00 mg/1 


| be at t point of discharge (2 samples) 
pat 1,783.83 mg/l 
1,900.00 mg/1 


io 85 feet downstream (2 samples) 
ta! 1,075.00 mg/l] - 
£61.50 mg 


d. 100 oe eenaoaie 588. 00 mg/l. 
-e. 4 mile downstream 647.60 mg/l] 


f. 1. 7 5 miles downstream 


286.00 mg/l? 


The cessation | order. was termi- 
nated the next day, Apr. 11, 1979, 


because the discharge had stopped. 


- After an assessment conference . 
on the proposed civil penalty for 


the cessation order, Island Creek 
petitioned for review before the 
Hearings Division. A hearing was 
held on Feb. 22, 1980, and a de- — 


cision was issued on Mar. 21, 1980. 


In that decision, the ‘Admin ternative 


Law Judge found that a violation 
had occurred, but that a cessation 


order should not: have been issued 


for the violation. He therefore con- 


verted the cessation order into a_ 
~ notice of violation and sustained the 
notice. He assessed a total of 42 


points, or $2,200, for the violation. 
Both Island Creek and OSM 


sought reyiew of this decision and ; 
filed briefs. on appeal. In its brief : 
to the Board, Island Creek raised 


for the first time OSM’s authority 
to regulate the plant. On Sept. 23, 
1980, the Board remanded the case 


to the Hearings Division for rec-_ 
-. ommended findings of fact.and con- _ 


clusions of law on the question of 
whether the plant was subject. to 
regulation. Before a hearing was 
held, the parties filed a joint motion 


for consent decision on Apr. 16, 
1981, stipulating that the plant was _ 
subject to bay apetaaes On “Apr. 1%, 


217, 37-44; Exhs. C4 ‘heougts C-7. Under | 
30 CFR 715.17(a), it is a violation to dis-. 
charge water from a ‘permit area with . total 
suspended solids in excess of 70 mg/l. - 
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: “1981, its 


an for a decision on the: merits. : 


| Discussion ae Conchesions 


Ty) IBacaas. Island Creek does 
not. dispute that. slurry from its” 
preparation plant entered Trace 
_ Fork Creek, the major question be 
fore the Board is whether a cessa- — 


tion order was ‘properly issued 


because of this oceurrence. In Clay- 
“pool Construction Co. Ine, 2 
a IBSMA 81, 84-85, 87 LD. 168, 170 
a (1980), we discussed the propriety. 
< of the issuance of cessation orders: 


A cessation order. is properly ‘issued 


=f when an OSM inspector observes a -con- . 


dition, practice, or violation of the Act 


i or regulations which is: determined to be » 
--- eausing or can. reasonably be expected to. 


cause significant, imminent environ- 


mental harm, When review is. sought of a 
cessation order issued under such cireum- = 
stances, OSM must be prepared to supply — 
prima facie proof: (1) of the. violation, 
practice, or condition identified in the 
order; (2) of significant, imminent. en- 
--y{ronmental harm or a reasonable ex-__ 
re pectation thereof ; and (3) of a causal | 
. link. between | such reasonably expected 
Or existing harm and. the. proven viola-_ 
tion, practice, or. condition. ee ae 


_ omitted. J 


Tn this case “OSM « cited Island 


Fas Creek for allowing “blackwater” to . load of coal fines far in excess of the 


| effluent limitations set out in the oe 
3 The ander listed a violation. of sec. 521 (a) a regulations. “When that slurry en- a es 

| tered the creek, it caused the creek. 

IT 1978). Although this citation is arguably | 

a nonspecific, any inadequacies are. Temoved by 

the narrative description of. the violation . 


‘Island Creek Coal €0., 2 IBSMA 125, s8sT LD. - 
bak ee = present environmental harm, there ss 


= enter Trace Fork. Creek. OSM’s 


(2) of the Act, 30 U.S.C. § 1271(a) (2) (Supp. 


804, (1980): 
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| “(Administrative Law. ; 

J udge issued a decision recom- 
_ mending that the plant was subj ect 
_ to. regulation and returning the case 
to the Board. The case is now gies: 


evidence cue ee ae a 
was. entering the creek, Analysis of 
water samples taken from the creek | 
~ showed ‘a low level of suspended ce 
solids above the plant and. very high _ 


levels below the discharge point. 


These high © levels of suspended _ 
- ‘solids exceeded the effluent: limita- L aes 
tions of 830 CFR T15. 17 (a). ‘Ysland. a as 
Creek does not dispute that black- 


water entered the” creek or ‘that the 
effluent limitations were exceeded. 


OSM. also showed that significant © : ‘ 
7 environmental harm had occurred: 


and could reasonably | be expected to 


continue. Water pollution is itself 
an environmental harm, whether or 
not that pollution i is shown to have 
had an impact on aquatic plant. and 
a animal life.. fe 
i suspended ‘solids is one form of 
water pollution. The high levels of . 
suspended solids here represent sig- 
nificant. water pollution that was 
both observable and measurable. — 
Claypool Construction Co., Inc., 
supra 2 IBSMA at 86, 87 LD. at 
‘171. That pollution. was also immi- 


An elevated level of. 


nent, because it was then occurring. ee 
_ Finally, OSM showed a casual — 


link between the violation and the | 


environmental harm. Island Creek - 
does. not: dispute that the discharge 


resulted from the ‘pumping — of. 
7 slurry at’ the preparation plant. 7 | 
. That slurry contained a sediment 


water to be observably and measur-_ | 


ably polluted. In addition to this 


{88 LD, mee 
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was a esr able: expectation that e 
‘slurry would continue to ‘enter the : 
._ ereek and would cause further envi- 
ronmental harm. Therefore, OSM — 
established a prima facie case that a 

~ cessation order was properly issued. 
[2] Island Creek. did not rebut 
_. OSM’s prima facie case. Instead, it 
sought to show that in other cases 
--._ cessation orders had not been issued. 
~ for this kind of violation and that, 
were 
| proper, it was overly broad in re- 
. quiring the plant to shut down. The . 
fact that notices of violation may 
~. have been issued for apparently 


even if a cessation order 


‘similar violations i in. other cases is 


not evidence that a. cessation order 
was inappropriate. here. An ‘inspec-- | 
pumping’ be . stopped.' 5 Cessation 
‘Order No. 79-I-9-5 is, therefore; ae 
reinstated and upheld.® 


tor must deal with the situation 


found at each site. Because condi-_ 
tions will probably never be identi-_ 
cal at different sites, the inspector 
must have some latitude in address- 
ing the conditions discovered dur- 


ing each > inspection. Cessation 


orders are extreme sanctions and - 
should not: be issued indiscrimi- | 
_. nately, but where the prerequisites. 
for a cessation order are found, | 
there. need be no hesitation in clos- 
- ing the pp, or its relevant 
ic portion.‘ fe | 
[38] In- this. case eis oe 
: found | an. active discharge that was 


~ causing significant, imminent envi- 


ronmental harm to water resources 
by, polluting Trace Fork Creek. Sec... 
—-BQ1 (a) (2) of the Act, 30. U.S.C. 
Bae, § 1271(a) (2) (Supp. m 1978), re- . 
utes the issuance o a cessation 


4 An inspector’ s decision to. issue a ‘éessation 
. order remains pubject: to administrative Teview. 


300,000 mg//1. 


Ee mh | 


eider under these conditions. Fur- 


thermore, there was a potential dis- : 


charge of 200,000 gallons of slurry 


per day with a ‘sediment load of. 
Because. Island» 
Creek officials could not show the | 
inspector maps, elevation levels, or 


other data on the underground 
' workings into which the slurry was 
being pumped, he could only specu- 
~ late about the exact cause of the dis- 
charge. The inspector found an 

active discharge. and was entitled, 


under. these circumstances, to as-— 
sume that the discharge would be 


affected by continued underground. 
~ disposal. Therefore, the inspector _ 
properly issued a cessation. order 


and required that all underground | 


Island Creek also argues that too - 


nay civil penalty points were.as- 
signed. for extent of damage. From _ 


the evidence and arguments pre- 


sented, we see no reason to alter the 
assignment. of points and calcula- 
tion of the civil penalty. 
2 that part. of the: = . 
Mar. Ot. 1980, decision. below that ss 
canvertad: Cessation Order No. 79- _ | 
1-9-5 into a notice of violation is re 


Therefore, 


versed and the Cessation Order is 


reinstated and sustained, and the _ 


_’ 5 Because Island Creek presented no evidence | 
as to when the discharge stopped, there is Do 
‘basis for a finding. that the cessation order . 
-Temained. in effect too Jong before . it: was” 
terminated. © ~ er 
“6 Because of this cohetnsion. we do not reach mae 
. the. question of an Administrative Law J udge’ Ss 
~ authority to convert a cessation order into a_ 
notice of violation. when the cessation order - 
was properly § found to be unwarranted, ; 


tory Bird Treaty Act, 
(June 15, 1934), and other opinions of 
the Solicitor’s Office dealing with the 
application of Federal. migratory bird — 
laws to Indians are overruled to the 
extent that es contlict with: this 


586 
part assessing a aul penalty of 
$2,200, based on 42 points, is af-_ 


| firmed. All motions not previously — 


ruled upon, are denied. a 


- Newton Frisupere - 
Administrative J udge 


 Muuviw J. ‘Mineo 
Adminis trative J al 


as Wis A. Inwit : 
Chief Administrative Judge 


APPLICATION OF EAGLE PROTEC- 


TION AND MIGRATORY. BIRD 
TREATY ACTS TO RESERVED 


INDIAN HUNTING RIGHTS 


“M-26986 


June 15, 1981 


Indian Tribes: mee and one 
Generally — — | 
The prohibitions of the Bald and Golden 


Eagle Protection Act and Migratory Bird 
Treaty Act are nondiscriminatory, rea- 


sonable and necessary conservation meas- - 


ures to which reserved : Indian hunting 
rights are subject. 


Imposition of North Dakota State Fish 
and Game Laws. on Indian Claiming 


‘Treaty and Other Rights to Hunt and 
Fish, M—-36410 (Feb. 11, 1957), Migra- 
~M-27630 


opinion. 


_OPINI ON BY OFFI CE. 
OF THE SOLICITOR 


DECISIONS OF THE DEPARTMENT oF THE INTERIOR 


_ Director, 
| SERVICE 


[88 1.D. 


To: Assistant Sxcrerary, Fise 


| AND WILDLIFE AND Pargs; Assist- 


ANT SECRETARY, INDIAN AFrains; 
Fish anp WItD.Ire 


From: Sonicrror: 


SuBJEcT: AppiicaTion OF ieeee 


Protection anp Micratory Birp 
Treaty Acts To RESERVED INDIAN 


Huntine RicgHTs 


| This. opinion addresses the ques- . 


on of whether the prohibitions of 


the Bald and Golden Eagle Protec- 


_ tion Act, 16 U.S.C. § 668 e¢ seg.,and 
Migratory Bird Treaty. Act, 16— 
U.S.C. § 708 et seg., apply to the 


reserved hunting rights of Indians. | 


_. Indian reserved hunting. and fish- 
ing rights are of two kinds. First, 


Indians have reser ved hunting and — 
fishing rights on their reservations, 


regardless of whether the treaty, 
- statute, or executive order’ creating 


the reservation expressly mentions 
such rights. Menominee Tribe v. 
United States, 391 U.S. 404 (1968). 


Second, many tribes have off-reser- 
vation hunting and fishing rights; 
these rights are based upon specific 


treaty language. Washington v. 


Fishing Vessel Ass'n, 443 U.S. 658 
(1979). For the reasons which fol- 
low, I conclude that the prohibi- 
tions of the Eagle Protection and 


Migratory Bird Treaty Acts are | 


-nondiscriminatory, reasonable and. 
necessary conservation measures 


which apply to reserved Indian 


hunting rights. _ 


In pertinent sare. the Bagle Pro- es 


~ tection Act provides that: 
a Whoever, within the United States or: 


any place subject to the jurisdiction. = 


ulations made as.. 
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thereof, without being permitted to do so 


as provided [elsewhere in the Act], shall 
knowingly, or with wanton disregard for 
the consequences of his act take, “pos- 


sess, sell, purchase, barter, offer to sell, | 


purchase or barter, transport, export or 
import, at any time or in any. manner, 


: any bald eagle commonly known as the 
American ‘eagle, or any golden eagle, | 
alive or dead, or any part, nest, or egg 


thereof of the foregoing aie ‘ shall 
be fined . ‘ imprisoned . for] ase 
sessed a. Gail penalty * - (16 Mes 


§ 668(a)- (b). 


- Similarly, ie “Migratory Bird 
iat Act provides that: 7 


Unless and except as permitted by reg- 
. provided [else- 
where in the Act], it shall be unlawful 
at any time, by any means or in any 


manner, to pursue, hunt, take, capture, 


kill, attempt to take, capture, or kill, pos- 
sess, offer for sale, sell, offer to barter, 
barter, offer to purchase, purchase, de- 
| liver for shipment, ship, export, import, 
"cause to be shipped,. exported, or im- 


ported, deliver for transportation, trans- 
_ port or cause to be transported, carry or 


cause to be carried, or receive for ship- 
ment, transportation, carriage, or export, 


any migratory bird, any part, nest, or ese 
hunting rights. See also, United 


of any such bird. or any product, whether 


or not manufactured, which consists, or: 
is composed in whole or. part, of any anci a 


bird or any part, nest, or eRe thereof . 
16 U.S.C. § 708. 


A number of eae dctisions Wave 
assumed a conflict between the pro- 


visions of the Eagle Protection Act 
or: ‘Migratory Bird Treatv Act on 
-. the one hand and reserved Indian 
hunting rights on the One hand 


 17To assess a civil eras: Gieczocemnmeat 
does not have to prove knowledge or wanton 
- disregard. for the conpeduences: 16 U.S.C. 
§ 668 (b). ; | 7 


and have’ viewed the issue in terms _ 
of whether the statutes “abrogated” 

Indian hunting rights. It is not sur- 
prising that the courts framing the» 


Issue. in these | terms have reached : 


inconsistent results, 
In United States v..Fryberg, 622 
F.2d 1010 (9th Cir. 1980), cert. de- 


nied, — U.S. — (1980), the Ninth 


Circuit held that the Eagle Protec- 


tion Act abrogated or modified 
- Indian treaty rights by prohibiting | 
the taking of bald eagles by Indians .. 
- in the absence of a permit under the | 
| Act. See also, United States v. Al- 


lard, 397. F.Supp. 429 (D. Mont., 


| 1975), In United States v. White, 
— «508 F.2d 458 (8th Cir. 1974), how- 


ever, the Eighth Circuit applied the | 
maxim that abrogations of Indian 
reserved rights were not lightly to 


. be imputed to Congress, and_ held | 
that the Eagle Act did not abrogate 
Indian hunting rights. The court 


proceeded to conclude that the 


Eagle Act had no application to In- 


dians in the exercise of reserved 


States v. Cutler, 37 F. uD e 724 
(D. Idaho, 1947). | 
In my opinion, however, it is 
neither necessary nor appropriate 
to view the applicability of the 


‘Eagle Protection and Migratory 


Bird’ Treaty Acts to reserved In- 


dian. hunting rights in terms of 


“abrogation,” because - Indian 


rights and the acts can be construed — 


as being in harmony with each 


- other. See. Payne v. United States, 
264 US. 446, 448 ( 1924) ; Coggins, 
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Native Aiea ae and F ed % 
eral Wildlife Law, 31 Stan. L. Rev. - 
375° (197 9), Construing the acts and : 
treaties as being in harmony with — 
each other is especially. appropriate 
for the Federal Government, since - 
It is. responsible both for adminis-— 
- tration of Indian affairs, including 
the protection of Indian rights, and - 
for conservation of eagles: ane 


mig igrator 'y birds. 


The application: to Indians of , 
Apadiccminntory laws and regula-_ 
tions which are reasonable and nec- 
. essary for conservation does not 


ij impinge upon reserved hunting and 


fishing rights because these rights 
do not include the right to take - 
wildlife or fish if the taking would 
be contrary to the. conservation of 
the — species. 
- Washington, Game Dep’t., 391 U. Ss. 


Puyallup Tribe v. 


| 892. (1968) (Puyallup I); Tulee v. 
State of Washington, 815 U:S 


Indian fishing sai In dais f, 


at —_ at 398: 


. the manner of fishing, the size 2 of hs 
Aane: the restriction of commercial ‘fish~. : 
ing, and the like may. be regulated by - 
Missouri v.. Holland, 952 U.S. 416 


(1920) 5 United ‘(States v. Helsley, | 
"615 F. 9d 784 (9th Cir. 1979). 
Neither the Eagle Protection Act St 


_ the State in the interest of. conservation, 


_. provided the’ regulation. meets’ appropri- . 


“ate standards and does not. discriminate 


a against the Indians. 


Indian hunting and fishing Sent = 
are. subject. to a complete ban if the: | 
ban is: applied i In. a. nondiscrimina- : 
_ tory manner and is necessary to. 
assure the survival of a. “species, 
- Washington Game Dept. v. Puyal- . 

— lup Tribe, 414 US. 44, 49 (1973). 

: _— i me , ‘see ¢ also, —— i 
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. ae 1949) ; Kennedy v. Becker, 241 | 

~ US. 556- (1916) ; United States Wau 
Winans, 198 U.S. 371. (1905). As” 


_. the Court observed with respect to: 
P - Tribal Business Comnvn v. Weeks, 


"480 U.S. 73, 84-85 (1977). Congress 
also has the power to legislateinor- 
der to conserve wildlife. Kleppe v. ' 
“New Mewico, 426 U.S. 529 (1976) ;. 
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Tribe v. . Washington Game Dept, 2 as : 
W577) (1977) 


433 U.S. 165, 
(Puyallup HD); Washington v 


Fishing Vessel Ass’n., supra at 683— 
684. As Justice Douglas stated fora — 
unanimous Court in Puyallup I f, 
7 supra at 49: et | 


: We do not imply that these ° [Indian] 1 fish- 
ing: rights persist down to the. very Jast | 


steelhead. in. the river. Rights can be econ- | 


trolled by the need to conserve a species; 
and the time may come when the life ofa 


steelhead is 80. precarious in @ particular 


. stream that all fishing should be banned 

until. the Species regains assurance of 7 

survival. The police power. of the State 
is adequate to prevent the steelhead from , 

: following - the - fate of the passenger 


pigeon, and the Treaty does not give the 


. Indians a federal right to pursue the last — | 
_ liying steelhead until it enters. their nets. 

: (Italies added. , 3 : 2 
_ Thus, Indian hunting and fishing oe 
rights are subject. to such nondis-_ 

| criminatory restrictions as. Con-— 
gress may determine to be reason: 


able and necessary for conservation. | 


; Congress has broad. power to legis- - - 
late over Indian affairs. Delaware 


nor the ‘Migratory Bird Treaty, Act 


raises any issue of discriminatory Bie 
treatment against Indians. The sole © 
question is whether the Acts reflect 
the judgment of Congress that the. 
. prohibitions - are reasonable and 


MeCeSsaTY. oo conservation. 


threatened with extinction... 
Pub. L. No. 87-884, 76 Stat. 1246 
(1962). 
notes. specifically that: 


oes : 586) "APPLICATION OF EAGLE PROTECTION AND. MIGRATORY 
ees ae BIRD ‘TREATY ACTS TO. ‘RESERVED INDIAN a 
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“Swen he: ‘Bagle 1 ‘Protadtion. Act 


o. originally enacted i in 1940, Con- 


_- gress specifically found that “. 
the bald eagle is now threatened 
with. extinction ...? Act of June 
- 8, 1940, 54 Stat. 250. In explaining 


the. protaétive purpose of the legis-~ 


lation, the legislative history states 
that “... ..1f the destruction of the 
eagle and its eggs continues as 1n the 


~ past this bird will wholly disappear. 

... from much the larger part of its 
Ba, former range and eventually will. : 
- become extinct.” H.R. Rep. No. 3 
2104, 76th Cong,, 3d Sess. 1 (1940). - 
When the Act was later amended to- 

Cut protect, the golden eagle as well as. 
-. the bald eagle, Congress found 
2a Stabe 
= golden agle has declined at such 


. the’ population — of the 


an alarming rate that itis now 


8 ~ Certain. feathers of the golden eagle are 
eens important in religious ceremonies of. some. 
_. .. Indian tribes and a large number of the ~ 
- birds are: ‘killed to obtain these feathers, 
- as well as to provide souvenirs for tour-— 


ists in the Indian country. In addition, 
they are actively. hunted by bounty hunt- 
ers in Texas and- ‘some other States. As 
a result of these activities, if steps are 


not taken as. contemplated in this legis-- 


_ lation, there is grave danger that the 
- golden eagle will completely disappear. 


H.R.- Rep. No, 1450, 87th Cong., 2d Sess. 


2 (1962). 


Tn light of such finding and: leg- 
ey isl ative history, it is not surprising . 


‘that. the ‘Supreme Court has: held 


33 


ee states 


| a tinction . _of certain | birds . . 
nat that: the Act i 1s a “conservation stat- mn 


“ate” ana ie aplanied. that its ane - , 
-hibitions were “. s+ designed to — 
prevent the destruction of certain 


species of birds.” Andrus v. Allard, 


444 U.S, 51, 52-53 and n. 1 (1979). 


The purpose of the Migratory. 
Bird Treaty Act is to implement. 


four treaties concerning migratory © 


birds. which the United States has 


signed with Canada, Mexico, Japan, 
and the Soviet Union. 16 U.S.C. 
S. Rep.. No. 27, 
65th Cong., Ist Sear 1-2 (1917); °~ 
S. Rep. No. 2001, 74th.Cong., 2d 
Sess. 1-2 (1936); S.. Rep. No. 98-0 
851, 98d Cong., 2d Sess. 1,4 (1974); 
~S. Rep. No. 95-1175, 95th. Cong., 2d_ - 


§§ 708, 704, 712; 


Sess. 6 (1978) ; Missouriv. Holland, — 


supra, The treaty with. Canada a 
: speaks of the need for. measures to. 
save - migratory birds | 
indiscr iminate ‘slaughter and of 3 in- 
“suring the[ir]. preservation . 
~ Convention. for the, Protection: of 
The. legislative - ues ‘Migratory. Bide 
- United States- Great Britain ( on. be- 4% 
half of Canada), 89 Stat. 1702 TS <:. 
No. 628. The treaty with Mexico — a 
. it is. right. and 
proper to protect the said migratory 
birds . 


- . from 7 


Aug. 16,. 1916, 


that oe 


.. In order that the species 
may not-be :exterminated ...” 
Convention for the - Protection: of 
Migratory Birds and Game Mam- 


mals, Feb. 7.. 1936, United ‘States- 


Mexico, 50 Stat. 1311. T.S..No. 912... - 


The treaties with Japan. and the 
Soviet Union speak of “. . . taking 


measures for the management, pro- 


tection, and prevention ofthe ex-- | 
a a) 


Convention. for the Protection of | 7 


on : os 
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Mistery Bias and Birds: in Dan- 
ger of Extinction, and ‘their Envi- 
ronment, Mar. 4, | 
‘States-Japan, 25 U.S.T. 3329, 
T.LA.S. No. 7990, and of “. ... im- 
plementing measures for the con- 
servation of Thipratory birds and 
their environment .. .” Conven- 
tion Concerning the Gonsepvation 


of Migratory Birds and their Envi- 


ronment, Nov. 19, 1976, United 
States- Saye Union, — U. S.T. —, 


T.LA.S. No, 9078. Thus, the pur. | 
pose of the treaties implemented by 


the Migratory Bird Treaty Act is 
to preserve and protect various spe- 
cies of birds, As the Supreme Court 
held with reference to the Act’s pro- 

hibitions, “. . . the Migratory Bird 
| Treaty Act 7 a | conservation stat- 

ute... designed to prevent the 
| destruction of certain species of 
- birds.” Andrus v. Allard, supra at 
52-53 and n.1; see also, Missouri v. 
Holland, supra at 4385 (where the 


Court stated that “Tbjut for the. 


_ treaty and statute there soon . might 
-benobirds....). — 


In view ‘of the above, I eonchade | 


that the prohibitions of the Eagle 


, Protection and. Migratory Bird 
Treaty Acts are nondiscriminatory, - 


reasonable and hecessary conserva- 
tion measures to which Indian 


treaty hunting rights are subject. 


In reaching this conclusion, I am 
fully aware of the previous opinions 


plication of Federal migratory bird 
law to Indians: 
North Dakota State Fish and Game 
- Laws on Indian Claiming Treaty 
and Other Rights to Hunt and Fish, 

M-36410 (Feb. 11, 1957); Migra- 
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Lmposition of. 
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tory Bird Treaty Act, M-27690 
(Jun. 15, 1934) ; Conflict Between 
M sonia Bird Treaty with Great 


Britain and Treaty with the ¥ aki- 


mas re Hunting Rights on Reserva- 


tion, Memorandum for Comm’r of» 
Indian Affairs (Feb. 10, 1942) ; 
Migratory Bird Treaty: Act and 


Bald Eagle Act—Indian Hunting 


Rights, Memorandum to. Director, 


Bureau of Sport Fisheries and 


Wildlife (Apr. 26, 1962) ; and other 


opinion. memoranda. Such opinions 
were: issued before the Supreme 
Court’s decisions in Puyallup 1, 


Puyallup IT, and Andrus v. Allard, 
supra, and were not based on the 
analysis set forth herein. Accord-~ 
_ ingly, to the extent that such opin- 
ions conflict with this opinion, they ae 
are hereby overruled. | : ae. 
This opinion was prepared bythe 


Division of Conservation and Wild- | 
life of the Office of the Solicitor,. 


Associate Solicitor, J. Roy Sprad- - 


ley, Jr.; after consultation with the 


Division of Indian Affairs, Acting | 


Associate Solicitor, Hans Walker. . 
The principal authors were Ronald — 
EK. Swan and Robin A. F riedman. 


-Winizas EL. Corinne 
| Solicitor 


APPEAL OF SCONA, INC. 


| TBCA-1094-1-76 
of this Office that deal with the ap- — 


Decided J une 16, 1981 


Contract No. 15014208649, Bureau of 


Indian Affairs. 


Appellant awarded $10, 500; ‘peat | 
otherwise denied. | 
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Disputes and. Remedies: 
Credi- 


Contracts: 
Burden'.of Proof—Evidence: 
bility—Evidence: Weight 
Where the testimony of appellant’s only 
witness testifying with respect to con- 
tract performance was found unworthy 
- of belief and not credible, the Board 
holds that it has the discretion to reject 
all the testimony of such: witness except 
_ that which has been corroborated; and 
_ the Board concludes, that except for one 
_of the claims for an equitable adjustment 


eonceded by. the Government, there was’. 
- no corroboration of the discredited testi- 
the remaining | 


mony, and, therefore, 
claims of appellant must be denied for 
failure to’ sustain the burden of proof. 


Appellant; Mr. Fritz Goreham, Depart- 
ment Counsel, Phoenix, Arizona, for 
the Government. 


OPINION BY 
_ ADMINISTRATIVE JUDGE 
DOANE | 


INTERIOR BOARD OF 
CONTRACT APPEALS 


ee 


: A contract was. awarded appel- 
lant on Sept. 21,1973, in the amount 
of $117,396.to install 764 lineal feet 

of concrete lining for a canal west 

of the Truckee River, construct a 

45-inch. siphon of precast concrete 

pipe under the river for 296 lineal 


feet, one check structure, and one_ 


bridge at the Pyramid Lake Irriga- 
tion Project, Pyramid Lake Indian 
Reservation, Washoe County, Ne- 
vada. Although the contract was 
awarded by the Bureau of Indian 


Affairs, it was administered by the | 


Bureau of ee aie The work | 


was to be completed within 75 cal- ? 


endar days from receipt of the no- 


~ tice to proceed resulting 3 In a sched- 


uled completion date of Dec. 29, . 
1973. On Apr. 23, 1974, because of 


 appellant’s failure to make prog- — - 


ress, the contract was terminated 


_ for default. The contract work was — 2 
‘subsequently completed by appel- © — 
lant’s two. individual sureties | on: 7 


June 10, 1974.. 


The appallane: had encountered y 


considerable difficulty in attempt- 


ing to perform the contract con- 


| — the two principal causes to. 
APPEARAN CES: Mr. Alva Harris, At- - 


<3 torney at Law, Shelley, Idaho, for 


: (1) The failure of the Govern- 7 
ain to have a powerline within the 


construction ' right-of-way timely 
relocated and energized, and (2) de-. 


fective specifications pertaining to 
the diversion of the water in the. 


river to permit the siphon coustruc- 
tion. The contracting officer in his 


final decision conceded that. appel- | 
lant was entitled to an extension of — 


102 calendar days and an equitable 


adjustment of $77,437.08. / 
In its complaint on Sora appel- 


lant claimed immediate payment _ 


due of $79,249.71. This figure was & 


accepted by Government counsel, — ; 


less $3,050 for liquidated damages - 
claimed by the Government, and, 
pursuant to agreement of both par- 
ties, the Board, on Apr. 6, 1976, 
ordered immediate payment of. 
$76,199.71 to the Bank of Idaho, as- . 
signee of appellant. The complaint — 


also requested an extension of time © 
of 183 days and prayed for an equi- 
table adjustment of $464,264.18 plus 


“several hundred thousand dollars” © | 
additional when appellant had com- 


ne . have — 


Sat § its own ce The: total 
~ amount. sought by the complaint. 


cae was approximately $664,000, 
. A 3-day hearing 1 was held in Car: 


son City, Nevada, July 13-15, 1976, : 


and by agreement of the parties the 
hearing was. confined to the issue of 
entitlement only. The appellant was 
represented by the president of 


_ Scona, Inc., who was not a lawyer 
and was appellant’s only witness. 


_ At the close of appellant’s case, the 
Government moved to dismiss the 


appeal for failure’ of appellant to — 
is present any evidence to support any 
. further entitlement in addition to~ 
what the contracting officer had al- 
ready awarded..The presiding mem- — 
ber of the Board took the motion — 
under advisement. and put the Gov-_ 
_. ernment to its proof. At the close of 
the hearing, the president of Scona, — 
_. Inc., was recalled and allowed to — 
offer any further evidence he might. 
ie overlooked es 
| ~ when Presonuns. appellant's case. 


inadvertently 


|The Board’s Decision moh 
M ay 6, 197 7 


bg Sia its aceeinn of May 6, 4977, : 

77-1 BCA par. 12,518, the Board 
found, - among -other things, that: 
The prior experience. of the presi-_ 
dent of the contractor had been. 


limited to grass seeding; he in- 


tended to subcontract at least 70 
percent of the work, even though | 


the contract permitted subcontract- 


ing only 6624 percent; neither the 
president of the contractor com- . 


: pany nor his superintendent had an 


engineering background; his em-. 
~. ployees and subcontractors left the » 
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| proj feat aren disputes: arose. over - 
lack of timely payment; because he 
lacked suitable equipment, he was 


forced to rent it at premium rates; 

and his lack of expertise resulted in 
delays, defective. work, and other 
disruptions to the. project. The 
Board held that these findings jus- - 


tified the default termination of 


the contract. 
~The Board also found, ne 


that the Government had unreason- 
ably delayed the relocation of a 
powerline for nearly a month which . 

- contributed to the delay of the proj- | 
ect and ruled, therefore, that the 

| liquidated damage assessmentinthe . 
amount, of $3,050 should not be sus- 
tained, ‘Whereupon, the appeal was 
denied except as to the improperly Pee 
: assessed liquidated damages. . 


‘The Seoond. B band Decision 0 he 
Dec. 98, 1977, On Motion for 
_ Reconsideration and Rehearing — 


Following the ieonrd’a decision of : 


May 6, 1977, appellant: moved DY. Few. 
| we ire separate documents for recon- 
sideration and for a new or further ae 


trial. In a 8 to 2 decision, the ma- _ 


jority granted the motions, vacated. 


the previous: decision, ordered the 
transcript to be stricken but allowed 
it to be treated as tantamount to 
discovery depositions, and. ordered 
the previous pleadings stricken al- 


lowing the parties to file a new com- 


The 


plaint. and a. new answer. 


parties were granted a new hearing 
as if the first. hearing had never — 
occurred. Appeal of Scona, Ine., - 


IBCA-1094-1~76 (Dec. 28,.1977), 


84 LD. 1019, 78-1 BCA par. 12,934. 
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The: poe of he: maj for 


ae Ae opinion for granting the. motions 

Was substantially that: (1) The de-. 
. * Jay and liquidated damages issues. 
~~ blurred: the distinction between. en- 
+ titlement. : and | quantum, 


waiver of the ‘quantum issue could 


ae not: be found absent clear and. con- 


-vincing evidence that such a waiver 


was intended; (2). no hearing on 

a. quantum had ten accorded appel- 
lant and the complex questions of . 

concurrent fault and damages could _ 
be properly. resolved only on a rec- 

~~ ord encompassing both entitlement ~ 
and quantum; and (3) appellant. 

~ was not represented by counsel and 

_ asserted that. several witnesses for — 
_* various reasons: were unavailable at. 


- the first hearing but would be avail- 


ak able upon rehearing. » Ss 
In strong dissenting opinions, ne 
ie On ‘dissenting — ‘members. of the - 
oe Board. argued In. ‘substance that: ; 
Pe ele Appellant: did not present, nor 
eB did the record contain, adequate 
ae Tegal - bases. for granting the mo- | 
~ tions; (2). appellant. was. afforded 7 

.. due process; and (3) that any new. . oy 

bok evidence. appellant sought to offer at . 
anew hearing’ was. readily: available _ 
ae ; | at: the time of, or im connection with, ia 
—. emis first. hearing. : | 


The Second H rearing 


A sien hearing was. held : for 6 
a Nevada, 
Sept. ‘11-19, 1978. This time appel- — 
lant was represented by counsel, .~ 
Mr. A. ‘Wayne Lalle, Jr., of the firm. 
of Lewis, Mitchell & Moore, Seattle, | 
oe ipsa iti and Mr. Alva A. Har- a 


: fe at. Carson City, | 


and. a 


4 ee | a ee a 
At several times in- a person’ S 5 life the Pibiat 


ris of Shelley, Idaho. The cyanea eo 
~ witness for appellant: wasagain the _ 
president of Scona, Inc. He testi- ee 
fied that his occupation. was con= 
tractor and president of Scona,Inc., 
during the period mid-1973. until. 
~ 1976. Only two other witnesses tes- 
“tified for appellant. i 
Mr. Paul Eller, an engineer expert =~ 
witness not: personally involved in) 
the project and not an. employee of ie 
Scona, Inc., and-Mr. Daniel J. Nel- 
sons, C.P. A. an. accountant _ for ie 
- Scona, Ine. Hee Peet io. SE 
In his opening. statement, Mr. tes 
: Lalle stated that. the original claim 
as submitted by the appellant, and oe 
subsequently | revised, totaled some. 
$533,000 and that: he was. orally =o, 
= amending the complaint. to incorpo- 
pate the- Soluce for. co total” of eee 
oe 767. 97... | aa 2s 
‘The transcript was ootced: by oa 
the Board Dec. 4, 1978, and the final 


posthearing brief on the. merits, 


Abr: 4, 1979. 


| ‘Letter Admitting Falsifcation of % 


«Les Lemony 


On ‘ia Bs 1979, te Toast oe: oe 


ed a personal, handwritten let- 
ter from: the former’ president of — 
oa are Inc. s: ‘set forth herein i in a hace eo 


| ‘May 5380 wre 


- Department of Interior + hs 
. Board of Contract eee 


Washington, D. C.. 


"Pyramid Lake “ a a ee 


events ee aoe make for review.. Such is. ote 


They were. 4 


BOL 


the reason for this letter—a review of the 


part * * * [I] played in the construction 


of the sphion [sic] on project and the ~ 
_ presentation of the-facts in the hearings 3 
_. before the BCA. It is the testimony before 


. the Board’s member that I am oncernce 
_ about. — 


bankruptcy ; of which the details are im- 


- portant ie. Judge Young concludes, as he» 
correctly does, that Harris and Co. had. 


_ complete control over my actions through 


. the purse string (page 9) and ever con- — 


- stant threat to take my house and cause 
damage to my wife. . 


Since my wife is an invalid my concern 


was always to attempt cooperation. and 


save the house for her better being. No _ 


sooner had I testified'at Carson City than 


the bondsmen tried eviction from the 


house, took over Scona, Ine. in a power 


grab and did show me that their con- 
tinual concern for me and especially my — 
wife was none other than a facade to get . 


my testimoney [sic]; for they not only 
would get the house; business, etc ‘but 
_ aiso the claim money. | | 
Deep within my heart I have known 
that I lied upon the witness stand. This 
was because of the constant threat to 
take my. home and hurt my wife. This 
threat no longer exists and lift the bur- 
den of error I must. Scona, Inc was in- 
competent—the job was mismanaged, it 


was not the sole fault of the government - 

for the added expenses, Your inquiry into’: 

_ the Steamboat Job Scona, Inc had with 
_. the Bureau of Reclamation, Denver, Con- 

aa tract 70-C0019 will confirm the same mis- 
_. Imanagement as at Pyramid Lake. 


Responsibility for this gross misman- 
agement can not be held solely against 
me, for after careful reading of the deci- 
' slon enclosed of Judge Young, who heard 
a lot of testimony, you'll find the ever 
present hand of the bondsmen . _and 
Alva A. Harris. 

_ What can I say—Scona, Ine was not 


my testimony would indicate but more 


real as the government protrayed [sic] . 
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us—into a job without proper equipment, 
unskilled help, and. nearly compete fail- . 
ure at management. 7 

: Sincerely 


/8/ . 
Following receipt of the fore- 


going letter the Board, on May 17, 


1979, issued an order dismissing 


appeal without prejudice to rein- 


statement upon written application 
of appellant filed with the Board 


‘within 90 days after receipt of noti- 


fication from the Board that the 
questions presented had been re- 
solved. The order recited receipt of 
the May 5 letter and that since a 
violation of secs. 287 and 1001 of 


‘Title 18 of the United States Code, 


pertaining to making false claims 
against the Government, could be 
involved, the information was be- | 
ing forwarded through appropri- 
ate channels for investigation by | 
the Department of Justice. ~ : 
On, the same day, the Chief Ad-. 
ministrative Judge of the Board 


transmitted to the Solicitor’s Office 


of the Department. the following 
documents: (1) The May 5 letter 


received from Darrell M. -Ander- 
“SON 5 
- Feb. 1, 1979, from. Alva A. Harris 


(2) a copy of a letter dated 


addressed to the Contracting Of- 


‘hee for the Bureau of Indian Af- 


fairs, stating that. on January 29, . 
1979, an election of officers and di- 
rectors took place whereby Darrell 
M. Anderson was removed as a di- 
rector and as an officer and “ 

longer exercises any authority, 
agency or relationship with Scona, 


~ Ine.,” and that. Darrell I. Cook, 


the white hatted clean bunch of guys as — 


Kent E. Carlson, and Alva H. 
Harris were elected directors and 


so) gona, INC. 
\ banat ns : | June 16, 1981 


ice A. Has aiid Gaye Forest 


elected: president and secretary, re-_ 
spectively; and (3). a copy of the. 


- Board’s order of dismissal without 
prejudice dated May 17, 1979. The 
transmittal letter mentioned the 
- possible violation of the United 
States Criminal Code sections and 
states, “we are forwarding this in- 
formation to your office for submis- 
sion to the Department of Justice 
for investigation.” 


For reasons unknown to. the. 
Board, the foregoing information: 


was not submitted to the Depart- 


ment of Justice, but instead to the | 
- Office of the Inspector General of » 
the Department of the Interior. 
That office conducted the investiga-. 


tion of a Possible. 
violation. 


Upon ina a ihe referr FA 


| criminal 


| the Chief Administrative. J udge, 
~ . on May 25, 1979, wrote a memoran- 
dum to the: Inspector General cor-. 


recting a reference, in the May 17 
_ transmittal, memorandum, to. sec. 


hea of Title 18, UBC. to read... 
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The Investigation ee 


On J uly 27, 1979, a special sos 
of the Tnspector: Gonsraie: Office 
requested and received from the 
recorder of this Board the follow- 
- ing additional documents. relating 
to this appeal: (1) Findings of fact 
and decision by the contracting of- 


1The Board. has not been cited to any legal 
authority, and we know of none, under which 


' -the Office of the Inspector General has juris- 


diction to investigate possible criminal viola- 


tions -by private citizens not employees of the . 
be Pepe mene 
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Gee. dated Dee. 8, 1975; (2) The 
original transcript. of the second — 
hearing; (3) Copy of ‘appellant’s: 
complaint dated Jan. 31, 1978; and | 
(4) Copy of Government’s. answer 
dated Mar. 2, 1978. On Aug. 15, 
1979,. these fours items. were re- 
turned to the Board. 


~~ On Nov. 20, 1979, the Board re- 


ceived from the Acting Assistant - 
Inspector General. for  Investiga- 
tions copy No. 1 of the completed in- | 
vestigation with the admonition 
that the report was on loan to the 


_ Board and should be. returned. The 


report itself was. marked, “The re-_ 
production of this. report or any — 
part thereof by any method what- — 
ever is prohibited by Interior De- | 


partment regulation.” The last sen-. 
* tence of the transmittal letter. 
| stated : “Tn accordance with 857 DM 


1 requests for access to the report. | 
made under the Freedom of Infor- 
mation or Privacy Acts of 1974 — 
shall be referred to the ai ae 
General for decision.” ( 

The investigation report was in 
the form of a memorandum from — 


Special Agent, Mark Sucher, to the » 


Acting Assistant Inspector General 


for Investigations. It consisted of. 


two summary statements by Special 


Agent Sucher and a statement from 


the former president of Scona, Inc., 


in the form of an affidavit, indicat- 


ing that it had-been subscribed and 
sworn to before Special Agent, 
Harry T. McClain, at Greer, Ari-_ 
zona, on July 31, 1979. The sum- 
mary statements were as follows: . 


The investigation: revealed: that. * hm 


[subject] felt that the [sie] had Beriured | 


. a himself | because he testified 1 that he ‘was 
~ the President and Controlling Officer of 


Scona Inc., when in fact he. was not. 


- [subject] was. interviewed in Greer, “Arie 


zona, by. Special Agent Harry Te McClain. 


_ * * * [Subject] stated that he had “lied” 
-. in his testimony before the Claims Board 
by. claiming that he was President and. 
-» Controlling Officer of Scona Inc., when he — 
- was not. * * * [He] attested that all the 
’ facts he gave in his testimony were truth- 
_. ful. He did admit that the only reason he 
- stated that he “lied” on the witness stand : 
— was to attract attention. | 


7 The aflidavit was alent: self- 7 
serving. It related the history of 


-Scona, Inc., and affiant’s business re- 


oe lationships’ with Alva A. Harris. 
~ and his bondsmen and how, through as 
his indebtedness to them, they ac-— 


tually had’ controlled Scona, Inc. 


- The only statements in the affidavit 
that seem to have any bearing on his 
i testimony, which was the subject ‘of 
the investigation, were as follows: 


Ir testified at this hearing with the Im- _ 
that I was. the President of 
Seona Corporation and, as such, in con-| 


7 pression 


trol of the Corporation, but I sub- 


- sequently found that I did not control the - 

7 ._ Corporation at all. After several days of 
testimony, a Federal Bankruptcy J udge 
found that after Mareh 1, i975, Alva. 

_. Harris controlled with Darrel Cook and 


Thomas Christensen owners. ‘Because I 


had testified as. President and controlling 


officer of the Scona. Corporation, I wrote 


a letter to the Board of Contract Appeals, 
. US. Department of the Interior, _Wash- 
= ington, D.C. and stated that I had lied 
upon the witness stand in the hearings 
ws concerning ‘Pyramid Lake and the cost - 
overruns on that job: The material facts 
‘ in the: testimony are true, but since I tes- 

- tified as the controlling officer of. Scona — 

Ke Corporation, this was a lie. I testified 
= concerning this claim because Mr, Alva 
Harris, Attorney-at-law and Secretary/ ‘3 
= Treasurer of Scona Corporation, told me 


"DECISIONS OF THE DEPARTMENT or THE INTERIOR, 


i “8s LD. 


z that I: was President of the ‘Corporation “> 


at the time the testimony was taken..* * *- 


The only reason that I testified at: the 

: Pyramid Lake hearings was to clear up 7 
. my. debts, but iff had known that I would bs 
be forced into bankruptcy by these people — 


and that they would also get the fruits 
of my tescimony.. 
testified. 


‘The. icesioatibi report does 


‘little to enlighten. the Board with 
respect to the truth or falsity of the 
testimony. It does not show that he — 
was ever directly confronted with 


the statements made in his May 5 
letter, such as, “Scona, Inc was ins: 


: competent—the job was mismah- 


aged, it was not the sole fault of the — 


government for the added ex- — 
‘penses,” or with the text of the last 
paragraph of that letter which — 
read: “What can I say—Scona, Inc _ 
-was not the white hatted. clean =~ 
bunch - of guys as my testimony — 


would indicate but more:real as the: 


government protrayed [sic] us— — 


into a job without proper equip-— 


ment, unskilled help; and nearly _ | 
— failure at management.” 


On Feb. 4, 1980, the Board issued — 


an order permitting application for 
- reinstatement pursuant to previous. — 


order. In this order, the Board re- 
cited, among other things, that the 


report: of investigation had been re- : 
- viewed and returned to-the Inspec- - 


tor General. as requested, and that 
the necessary findings of the credi-_ 


bility of the ‘testimony of the sub- 
“ject witness | would be made and 


based upon the entire record on 


- file in this. case. The order than al- “a 
lowed appellant 90 days from date 
of Teceipt ‘within which time to 


r would not ppae Ss 


oe ee es ee 
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eas apply- ae reinstatement ce the. 
appeal. Reinstatement was applied - 
for by Alva A. Harris, one of the | 
PF eo attorneys for appellant, on n Apr. 18, - 


- ce 


: ‘Adtninicteative Judge of the Board, 


realizing that the credibility issue _ 
was facing the Board as well as the 
attorneys for the parties, discussed — 
by telephone, with one of the special ; 
agents of the Inspector General’s - 
-. Office, the matter of the restrictions 
placed upon the use of the mnvestiga-— 
tive report. He pointed out that the 
restrictions destroyed any value 

that the report. might otherwise } : - last ‘at 
; | them. He will obtain a cancellation of the =~ 
claim and thus wipe out any possibility 


have. Subsequently, on Apr. 25, 


1980, the Inspector General of the 


- Department enclosed with a mem- 


_ orandum to the Board a copy of the 
oo subject investigative report “for in- 


- clusion as a part of your hearings 
_ record,” stating that “the matter is 


| conaderes closed. in’ this: office,” 
and advised that the Freedom of. 
Information Act requests by Lewis, — 


i. Mitchell & Moore, and Alva A. 


Harris for copies . the report were | 


being honored. 


Reinstatement. of the Rte oc: 
‘curred. on May 7, 1980, but a few — 
| days prior thereto, the Board was. 
advised by telephone that the firm 
of Lewis, Mitchell & Moore of Seat- 


tle had. withdrawn from the case 
and no longer. represented. appel- 
lant: The reinstatement. order: al- 


lowed counsel. for both | parties — 
about 30. days. to file briefs on the — 
question of the credibility. of the. 
. testimony. To assure equal access to 
the record, bagi Je with ‘the ga ck 


Upon ener. the: Chief 


a7 Ea 


the - aan enclosed! a. | copy or the at : 


investigative | report for. Depart- | 


ment. counsel and copies of the | 
se: May 5 letter: for counsel, of both 
| parties... | 7 


| Briefs, Discussion, and. Findings a 


“eDNs the appellant's brief on: the . 


; credibility issue, submitted pursu- 


ant tothe reinstatement order, coun- 


_ sel, among: other things, stated: 


ma is. Scona’ Ss position that [the] letter 


of May 5, 1979, is one of vindictiveness, 
anda last attempt to reckon revenge. 
upon his. creditors and their attorney, — 
_ Alva A. Harris. Knowing he had lost and _ 


must pay, he takes one last swing at 


of the Bondsmen regaining some of the . 


money used to. finish the Pyramid Lake oe | 
Contract. *** a. 
- What we have here is a | Har, trying’ to a 


harm and wreck vengence upon others, — 
but whose. factual performance. indicates 


' good skill and management. * = * [He] 
is a liar. We don’t deny. that.. Our position <i 
_ is that he didn’t lie about the facts and. 


workmanship of this: contract. His lie — 
was designed to destroy the fruits of this _ 


.@laim going :to. repay. the. losses: of the - 
Ussemers His personal vendetta against. | 


Cook, Mr, Christensen and Mr. 


as should ‘not be. allowed to ruin 
: Scona, 
| ae 


Ine’ S. rightful claim in this 
In the ‘Gopemmonls: brief, sib- 
mitted pursuant to:-the reinstate-. 
ment -order, Department counsel 


contended — “that the posthearing 
_ statements, of the witness, the May 
5, 1979, handwritten statement, and _ 
the J uly 31, 1979, , typewritten state- 
“ment given to the agent of the In- - 
spector. General, ‘should be made — 
Oe of the record. The basis: for, 
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this sbatention were that che state- 
ments were an admission against 
interest ; that the May 5, 1979, state- 
ment was an admission from the 


“heart” to the Board that he. had 


lied under oath at the two hearings; 

that although the contract was with 
Scona, Inc., it was a one man.small 
construction firm that incorporated 


to increase its bonding capacity and- 


broaden its operations; and that the 
former president was the real party 
in interest throughout the contract 
performance. Department counsel 
advanced the further view that at 
the time of submitting the May 5, 
_ 1979, statement, the witness was not 
aware of the peels: criminal or 
penalty repercussions thereof, and 
by his subsequent statement, when 
aware of the situation he had 
placed himself into, attempted to 
mitigate the gravity of the situa- 
tion by. limiting his perjury to his 
officership i in the company. The final 


paragraph of the Government’s 


brief on the credibility issue reads 
as follows: 


So, while it would be ideal for the gov- 
_ ernment to have the matter end with the 
May 5. admission, which the writer per- 
- sonally feels are [sic] correct, however, 
the crux of the situation is that all the 
_ testimony and statements deals with the 

credibility or lack thereof of * * * [the 
- witness]. It is urged that the bottom line 


ds that * * * [the witness] has no credi- 
bility. Ahsent his testimony, any hope the - 


claimant has of succeeding is left in 
_ shambles. There is not one shred of cred- 
ible evidence left.on the part of the claim- 
ant relating to the performance of the 


| contract. The parade of witnesses prom- 
ised for the second hearing never materi- — 


alized. No small wonder considering the 
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involvement of * * * [the witness]. The 
record is replete as to the incompetence of 


#8 *® [the witness] in the performance. of 


the contract. He did not have a clue as to 
how to complete the project. Should the 
American taxpayer have to pay for such 
incompetency? Hopefully not. The con- 
tractor was compensated for additional » 
work occasioned by the delay in moving 
the power poles. Scona is not entitled to 
any further compensation and the appeal 
should be denied again. | 7 


We have no ereb lear, with fake 
ing the two subject statements part 
of the record in this case. Govern- 
ment counsel has requested it. Ap- 
pellant’s counsel has not objected to 
it. The statements were voluntarily 
made by the key witness for appel- 


lant. The Board inferred i in its last. 


two procedural . orders that the 
statements would be treated as part 
of the record. Therefore, since both 
parties had equal access to the docu- 
ments before submitting their final 


briefs, the Board rules that the 


May 5, 1979, letter received from 
the witness and the investigative re- 
port received from the Office of the © 
Inspector General are admitted into 
the record. 

This panel must now deal ih 
the credibility issue. Government 
counsel said that the witness “has 
no credibility” and at one point 
used the term “perjury.” On the 
other hand, appellant’s counsel cat-— 
egorically stated that his own prin- | 
cipal witness, and the only witness 
for appellant with respect to con- 
tract. performance, “is a liar,” but 
asserted that “he didn’t lie about the 
facts and workmanship of the con- 
tract.” We reiterate that portion of 
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the May 5 pated: letter to the 
~ Board where he wrote: 


- Deep within my. heart: I pies known 
that I lied upon the witness stand. This 


_ Was because of the. constant threat to 


take my home and hurt my wife. This: 
threat no longer exists and lift the bur- | 
den of error I must. Scona, Inc was in- 
~competent—the job was mismanaged, it — 
was not the sole fault of the. eee 
for the added expenses. 


We agree with Governments coun- 
sel that the witness apparently at- 
tempted to mitigate the effect of the 


. letter by his affidavit of July 31, 
1979, when he stated that the only 


lie in his testimony pertained. to his 


| presidency and being in control of © 
the corporation. The record shows 
that, although he was not have been | 
_ incontrol, he was, in fact, president 
at the time he testified at the hear- 
ings. He was not replaced .as presi-- 
dent. of Scona, Inc., until Jan. 29, 
1979, some 4 ‘months after the sec-. 
ond hearings. His recantation with - 
respect to. contract performance was 
-. ...In general terms only. He did not 
ee specifically disavow the May 5 state- 
_. ment that “it was not the sole fault . 
of the government for the added. 
expenses.” What is the Board to- 
believe—the statements made to ¢ 
“lift the burden of error”: or the 


recantation statements? | 


~. >, The foregoing scenario leads. us” 
ia to the conclusion that the testimony : 
a appellants: ey witness. is un-. 
-_ a worthy of belief. ‘We, therefore, feel 
. compelled to find, and‘do find, that — 
_ the testimony. of the subject witness — 
ae adduced at. the hearings i in, this ease, : 
a is not credible. oo: 


Sig* Degepegke O aBiae 0 ee 


ing, | 
urge the Board to deny allofappel- 


witness. has 


In light of this oredibility find- 
Government. counsel would ~ 


Jant’s claims on the ground that the 
former president of Scona, Inc., - 
was the only witness for appellant 


who testified with respect to con- 


tract performance and “absent, his 


testimony, any hope. the claimant 3 


has of succeeding is left in sham- 
bles.” This argument suggests the. 


application of the legal maxim, a - 
falsus in uno, falsus in omnibus, 


which means literally, false in one 


| thing, false in everything. But this~ 


maxim has seldom been applied 


strictly. The general rule, recog- a 


nized by statute in some jurisdic- — 
tions, is that while the fact that a 
willfully testified 
falsely as to material matter lays: 
him: open to suspicion and justifies 


the triers of fact in rejecting all of _ 
his testimony, except that whichis | 
corroborated by other evidence, 
| they are not required to do so,and 


may accept. such part of the testi-_ 


‘mony as they deem proper, notwith-- a : 
standing the false statements.’ ) 


Thus, as triers of fact in the exer- ac 


cise. of our discretion, we choose, 
considering ali the circumstances of > 
-. this case, to reject the subject testi- 
_ mony, except with respect to that 
part which has been corroborated. ee 


There was no corroboration by Oe 


2 2 ¥or a ener discussion of. the case law 
dealing with the application | of the maxim, | 
falsus in uno, falsus in. nD HE see 98 £. J. S. mS 
| Witnesses .§.469 (1957). : Ege _ 
e 8 This is consistent wih the positions taken fe 
by the’ Board in Meva. Corp., IBCA~648-6-67 7 . ate 
- (Aug. 18, 1969), 76 -1.D. nis 225, 226, ee fo! 
i Cee ES par. a 838 at 36,430. | Se es 


| 600. | 


pellant’s other witnesses, since he 
was the only one testifying on the 


~ entitlement issues pertaining to con-— 


tract performance. However, we do 


find corroboration by the Govern-_ 
ment concerning the added costs 


claimed by appellant in having to 


~ destroy and rebuild the canal em- 


bankment. Government counsel may 


have forgotten the concession made | 


in his brief on the merits pertaining 
to that claim. On pages 8 phncue? 9 
thereof, he stated: 


I would agree with Judge Steele's re- 
marks at the close of the hearing that the 
contractor is entitled to additional costs 
in regard to embankment costs for that 
area he had to destroy in order to cut his 
diversion channel. I have been unable to 


determine if that was included in the 


additional costs allowed the contractor. 
It would appear that it was not. The cost 
amount offered by the contractor is, of 
course, unaudited but the government 


- will defer to the Board as to the " 


reasonableness. 


Again, in summary on page i he 
wrote: 


The government’s position is quite 


_ clear. That is, the contractor, except for. 
_ possibly the reconstructed. embankment, 
| has: ‘been allowed his actual costs includ- | 
ing overhaul [sie]. and profit for addi- ; 
tional work that may have. been occa- " 
sioned by the delay caused by the pres- | 


ue ence of the powerline. 


In appellant’s posthearing brief, 


authored and submitted by Lewis, 


7 Mitchell & Moore of Seattle, Wash- 
ington, the following points were 
- made on pages 39 and 40 thereof: 

That the Government’s project: en-— 


_ gineer characterized the progress of 
the embankment work. as “excel- 
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lent” (4. Tr. 668) ; the increased cost 


of the embankment performance — 


was not attributable to fault on the 
part of the appellant; and the addi- 


tional cost incurred for destroying 
and rebuilding a portion of the 


canal embankment to accommodate 
the second diversion channel was 


$10,500 (6 Tr. 959; App. Exh. 16 at. 


1). That figure, to the best knowl- 
edge of the Board, was not refuted 
by the Government. We find, there-. 
fore, that. the Government conces- 
sion on this claim item constitutes 


corroboration of the discredited tes- 


timony and is sufficient to permit an 
award for an equitable adjustment 
in the stated amount. | 

‘We find further that appellant — 


has failed to sustain its burden of 


proof with respect to establishing 
entitlement to the remainder of its 
claims involved in this appeal. The 
total dollar amount of those claims, 


set forth in appellant’s final brief 
‘on: the merits, ds $238, 474, 14. | 


Decision 


- Wherefore, the appeal | 1s denied 


en for the embankment claim of 
$10,500, which is HEM Dy awarded | 


to Repeneni 


* Dav Doane Seits 
Administrative Judge 


We CONCUR: 


Wiram F. MoGuaw : 


Chief Administrative J udge 


oe C. ecg” 


| Administrative Judge, 


Act: 
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| 55 IBLA 232, 


yea from dense of the Alaska 
State Office, Bureau of. Land Manage- 
ment, rejecting various noncompetitive 
oil and gas lease offers. 3 4 


Affirmed. 


i. ‘Alaska: Oil and Gas ienged==Alne 
. National Interest ‘Lands Conservation — 
| Generally—Oil and Gas Leases: 
Lands Subject to—Wildlife Refuges 
Leases and Permits— — 
Withdrawals and Reservations: Effect 


and Projects: 


of. 


An offer to lease for oil and gas in the 
_ Arctic National Wildlife Refuge is prop- 


erly rejected where the lands in the ref- 
uge have been withdrawn from the op- 


_ eration of the. mineral leasing. laws. by. 
‘1002. or. 1008 of the Alaska 
‘Conservation | 
Act. Standard. offers to lease for oil and 
gas may not be construed as requests 


either secs. 
National: Interest Lands 


to undertake exploratory activities only. 


The only exploratory activities’ ‘permitted 7 
in the Arctic ‘National ‘Wildlife: Refuge 
| are. governed by sec. 1002 of the Act. Any | 
requests to undertake exploratory activi- . 


ties are premature until the Secretar vy of 


the Interior has issued guidelines gov- 


erning exploration in the refuge. 


2. Alaska: 
and Phrases tae 


: “Leasing. [ The word . “qeqsing”, in “the “t 


7 phrase “no leasing” ee &. leading to pro- 


duction of oil and gas” in sec. 1003 of the’ 
: Alaska’ National Interest Lands’ ‘Conser- 7 
vation Act ‘includes: leasing. for. the: ‘pur. 


pore. of exploratory 4 activities. - 


olds, 


Oil and Gas Leases—Words : 


| APPEARANCES: ‘Robert i. Coving- 


ton, Alice L, Doyle, William T. Eng- 
wall, ‘Margaret. J. Engwall, Paula M. 


Dec a ‘de a Tune 22, 1 9 81 bt : Benepe, J ohn P. Culhane, Carl W. Lind, 


~ Gerald J. Culhane, Michael W. Morey, © 


Thomas R. Culhane, Sherman G. Reyn- 
| Raymond = E. Plummer, . Jr., 
Duane R. Gorder, Lloyd Swenson, J. 


"Michael Schachle, Stephen A. Schachle, 
Kevin R. Gorder, pro sese; Robert R. 
| Jehnson, pre se, and for Paul N. John-. 


son and Edward J. Young; John Brad- | 
bury, Esq., Anchorage, Alaska, for 
Steve C. Holland. - 


OPINION BY 
ADMINISTRATIVE JUDGE 
HENRIQUES | 


ae N TERI OR BOARD OF 
LAND APPEAL S 


- Appeals as been taken from de- 
cisions of the Alaska State Office, 


Bureau of Land Management | 
: (BLM), rejecting oil and gas lease — 
_ offers because the lands sought are 


within the Arctic National Wildlife . 


‘Refuge (ANWR). The decisions 
“indicate that sec. 1008 of the Alaska. | 
National Interest Lands Conserva- _ 
tion Act (ANILCA), P.L. 96-487 
(Dee. 2, 1980), 94 Stat. 2371, 2452 — 
(to be codified at 16 U.S.C. §§ 3101, 
8148), prohibits the development of | 
coil and gas in the refuge and thus, — 
: by mandate of the Congress, the 7 : 
| Secretary of the Interior has no au- a 
; thority to issue oil and gas leases for 


lands within the rete 





ae 4 Por a “Hist ‘of appellants ‘and Tease offers, a. 
ey, see Appendix. A, Mi aia ao ee 


ng jurisdiction 
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Because the identical situation. 1s 


present in each appeal and because | 
of the very great similarity in the 


statements of reasons submitted by 


the several appellants, we have, sua. 
sponte, consolidated the appees for | 


consideration, | 


Asa preliminary matter, ‘we wish 
to comment on the appellants’ con- 


tention that since the BLM deci- 


sions are based on the premise that 


the “Secretary has no authority to 
issue oil and gas leases within the 


Arctic National Wildlife Refuge,” 


the decisions must be reviewed only 
_ on that basis and not on any other 
- contentions which might have been 


made by BLM. It is well established y 
‘that the Secretary of the Interior — 


has broad plenary powers over dis- 


position of public land and their re- ' 
- sources, and that throughout the 
_ appeals process, so long as legal title: 


to the land. remains in the Govern- 


| ‘ment, there is continuing jurisdic- 


~ tion in the Department. to consider 


_ all issues on land claims. Schade ¥. 
Andrus, 688 F.2d. 122° (9th Cir. | 
sult, it could have omitted.sec. 10038 
and. leasing Ww ould then be governed 
by other: provisions of ANILCA. — 
Instead, appellants note that Con- 


= 1O8L) 3 Ideal Basie Industries, Tne. 


-v. Morton, 542 F.2d 1364, 1367 (9th 
: Cir. 1976). See Best ¥. Humboldt 
871 U.S. 334 
(1963) ; Cameron V. United States, | 
252 U.S. 450. () 920). Upon assum-- 
of an appeal, the 
Board of Land Appeals, as the au- . 
_ thorized. representative. of the Sec- 
. retary of the. Interior, exercises his. 
: authority to consider the entire rec- 
ord in making a decision and the 
review is not limited to the theories 
*% of law upon, which the parties have 
United ou 


Placer: Mining Co., 


- proceeded » _theretofore. 
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7 velopment Jeading to production. | 
“Appellants further contend that 
chad Congress. intended an outright 
- prohibition - of all’ leasing. it would 
have ‘used. the. language’ of total — : 
ss ithdraw al L typically» epee to bar a 


‘[88. LD. 


States v. Gassaway, 43 TBLA 382 
(1979). Appellants’ reliance upon 


SEC v. Chenery Corp. 318 U.S. 80 | 
| (1948), i 1S misplaced. The BLM de- 
-cisions are not “agency decisions” as 


that term is used in Chenery, supra. 

The decision of this Board will be | 

the “agency decision.” | 
In their statements of reasons, 


- appellants argue that BLM has mis- 


interpreted sec. 1003 of ANILCA 


and urged that it does not interdict 
all leasing within the Arctic Na- 


tional Wildlife Refuge but only | 
prohibits leasing which will lead to 
production of oil or gas. They con- 


tend that the Secretary is em-_ 
powered to issue leases limited to — 


exploratory activities. | 
Appellants reason that if Con-. 


gress had intended to prohibit all _ 


forms of leasing, sec. 1003 would 
have provided that “production of 


oil and gas from and leasing and 
‘development of the Arctic National - 
Wildlife Refuge are prohibited.” 
Alternatively, appellants suggest 


that if Congress intended. such a a re- 


gress added “a separate oil and gas 
leasing section which specifially : and 


7 exclusively governs | the ANWR and 


which contains a clause. barring 


only those forms of leasing and de- 
9:39 
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activity on public lasid. : They note 
as well that sec. 1002(h) (6) states. 
that the Secretary is required to 
recommend to Congress what areas 


should be opened “to development. 
and production” of oi] and gas and — 


~ urge that, since the provision “does 
not ask for. recommendations on 


which lands should be opened to 


leasing,” the omission must mean 


that the refuge is ane. open to. 


leasing. © 
Appellants sont ate by none 


that Title X of ANILCA estab- 
or redesignates: various significant 


lishes a system intended to encour- 
age exploratory activities by 


private parties and to provide Con- 


gress with adequate information to 
make an informed decision on the 


ultimate development of oil and gas" 


in the refuge including the coastal 


plain. Finally, appellants suggest 
that Title X favors private parties 
for exploratory. activity but the 


costs incurred by those parties will 
be high. Thus private parties must 


be given some incentive to partici- 
pate in the exploration of AN we | 


Appellants conclude: 


Unless the Secretary authorizes explo- 
ratory leases pursuant to Section 10083, 


__ there will be no significant incentive for | 
_ private exploratory activity. Therefore, 


the Secretary should exercise his author- 


ity to issue exploratory leases, which 


grant the holder the exclusive right. to 
explore the designated area and which 
guarantee the holder mae first open to 


2'The innweaze typically Sanlos ed io effect 


_ @ withdrawal of the public domain is. “with- 
drawn from all forms of appromriation or dis- 
. posal under the public Jand laws, including 
location, entry and patent under the mining 
laws and from operation of the mineral leas- 
ing laws,” and variations thereof. | 


: are 
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develop. those: janis ultimately opened to 7 
~ development: 

[1, 2] After a ‘hotousie review 
of the applicable provisions and - 


legislative history of ANILCA, we =: 
conclude that appellants have selec- 


tively examined Title X and con- 
veniently ignored. pertinent provi- 
sions of the title and that, therefore, — 
their assessment of sec. 1003 and of © 


the management scheme set out by 
the Congress for the Arctic Na- 
_ tional Wildlife Refuge is incorrect. 


Title III of AN ILCA establishes 


wildlife resource areas, aglading 


the Arctic National Wildlife Ref- 
~uge, as units of the National Wild-. 
life Refuge System. Sec. 304, which - 


provides for the administration. of 


the refuges generally, states in part . 


that all public Jands in each refuge 
“withdrawn, subj ect. to valid 
existing rights, * * * from all 
forms of appropriation or disposal © 
under the public land laws, includ-_ 
ing location, entry and patent under 


the mining laws but not from oper- 

ation of the mineral leasing laws” — 
(see. 804(c)). (Italics added.) The _ 
| section also directs that the Secre- : 
tary of the Interior not permit any 


use, including oil and gas leasing, in 
the refuge “unless such use’* * *. 
is compatible with the purposes of 


the refuge” (sec. 804(b)). - 


Sec. 702 of Title VII of ANILCA 
designates portions of units of the 
National Wildlife Refuge System 
as wilderness in accordance with the 
Wilderness Act, 16 U.S. C. §§ 1131- 


1136 (1976). Wilderness areas are 
7 generally open to mineral leasing 
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until Dec. 31, 1983. 16 U. 8.C, g 1133 | 


(d) (3) (1976). 

Title X of ANILCA reflects the 
particular determination by the 
Congress that a decision as to oil 


and gas developments in the Arctic — 


National Wildlife Refuge be made 
only with adequate information and 
the full participation of the Con- 
egress. Following hearings on Alaska 
lands legislation, Congress. was 
acutely aware that available infor- 
mation was conflicting and uncer- 


tain as to the extent of oil and gas. 


resources in the refuge and as'to the 


effect that oil and gas development — 


would have on the widely recog- 
nized wildlife and wilderness values 
of the refuge. S. Rep. No. 413, 96th 


‘Cong., Ist Sess, 240-41 (1979), re- 


printed in [1981] U.S. Code Cong. 
& Ad. News 9244-45. | 

Title X, as it pertains to the Arc- 
tic National Wildlife Refuge, :re- 


quires a two-pronged evaluation of 


the resources of the refuge. Sec. 
1001 directs the Secretary of the In- 


terior to carry out a systematic in- 


7 terdisciplinary study of certain 
Federal lands in Alaska, including 
the Arctic National Wildlife Ref- 


uge.® The study will assess potential 


3 §ec. 1001 (a) states : 
“The Secretary shall initiate and carry ae 


a study of all Federal lands (other than sub- 


merged lands on the Outer Continental Shelf) 
in Alaska north of 68 degrees. north latitude 
and east of the western boundary of the Na- 
tional Petroleum Reserve—Alaska, other than 
lands included in the National Petroleum Re- 
serve—Alaska and in conservation system 
units established by this Act.” | 

Although all units of the National Wildlite 
Refuge System are by definition conservation 
system units (se€e sec. 102(4)), the intent of 
Congress is celar that the lands in the Arctic 
National Wildlife Refuge are to be included in 
this study. §. Rep. No. 413, 96th Cong., Ist 
Sess. 239-40 (1979), reprinted in {1981] U.S. 
Code Cong. & Ad. News 9243-44. 
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oil and gas resources, review wilder- 
ness characteristics, study wildlife 


resources, and make recommenda- 


tions as to future use and manage- 
ment of oil and gas resources, wil- 
derness designation of the lands, 
and. protection of the wildlife re- 
sources. The study and findings are 
to be submitted to the President and 
Congress no later than 8 years after 
enactment of ANILCA. 

Sec. 1002 directs the Secretary to 
undertake a comprehensive and — 
continuing assessment of fish and 
wildlife resources in the coastal 
plain of the refuge and an analysis 
of the potential impacts of oil and 
gas exploration, development and 
production on those resources. Sec. 


1002 further authorizes a closely 


regulated program of exploratory 


activities on the coastal plain with 


the aim of identifying, by means © 


other than drilling, those areas hav- 


ing oil and gas production poten- 
tial and of estimating the volume 
of oil and gas within the coastal 
plain. The coastal plain is all of the 
nonwilderness portion of the ref- 
uge. Since it appears that all of ap- 
pellants’ lease offers fall within the 
coastal plain area, a closer examin- 
ation of the details of Congress plan 
for the coastal plain is necessary. 
Sec. 1002 first directs the Secre- 
tary to conduct a continuing study 
of fish and wildlife and their habi- 
tats with an initial report to be pub- 
lished. within 18 months after 


Dec. 2, 1980, the date of enactment 


of ANILCA (sec. 1002(c) ). In ad- 
dition, within 2 years after enact- 
ment, the Secretary shall establish, 


by regulation, initial guidelines 


el =0——<“Ss*=<“<«*é‘“si<“ SRO . COVINGTON © 
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governing exploratory activities on. 
the coastal plain (sec. 1002(d)). 
After the initial guidelines are pro- 
mulgated, any interested person 
and the Geolosical Survey may sub- 
mit exploration plans to the: Secre- 
tary for approval (sec. 1002(e)). 
Sec. 1002 prescribes specifically the 
procedures for plan approval, in- 
cluding publication of notice of any 
application and the text of the plan 
in the Federal Register and in 
newspapers of general circulation 
in Alaska. No exploration plan may 
be approved during the 2 years fol- 
lowing Dec. 2, 1980° (see sec. 1002 
(e), (f), and (g)). A report to Con- 
gress must be submitted after 5 
years (sec. 1002(h)). Finally, and 
‘significantly, subsection (i) states: 
“Until otherwise provided for in 
law enacted after [Dec. 2, 1980], all 
| public - Jands within the coastal 
plain are withdrawn from alt forms 
of entry or appropration under the 
mining laws, and from operation o f 
the mineral leasing laws, of the 
United States.” (Italics added.) We 
are not aware of any law enacted by 
the Congress since Dec. 2, 1980, 
which provides for any abatement 
of the withdrawal effected by sec. 
1002(i). | 

Sec. 1003, on which appellants 
rely almost exclusively to support 
their arguments that leasing for ex- 
ploration purposes in the Arctic 
National Wildlife Refuge is not 
prohibited, reads as follows: “Pro- 


duction of oil and gas from the Arc- | 


tic National Wildlife Refuge is pro- 
hibited and no leasing or other 
development leading to production 


of oil and gas from the range shall. 
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be undertaken until hee by 


an Act of Congress.” 
We find first that activities in the 


coastal plain of the refuge are gov- 


erned by the more specific provi- 
sions of sec. 1002, which withdraws 
those lands from the operation of 
the mineral leasing laws except for 
the limited program of exploratory 
activities set out therein. 

Second, we find appellants’ inter- 
pretation of the language of sec. 
1003 unconvincing. The phrase. 


“leasing PIs Ie leading to produc- 


tion,” in the context of the Depart- — 
ment’s mineral leasing program 
pursuant to the mineral leasing 
laws, must be given a broader in- | 
terpretation. The ultimate goal in 
the leasing program is production. 


Leasing activities authorized upon _ 


the issuance of an oil and gas lease, 


not involving a. known geologic 


structure of a producing oil and gas — 


field, necessarily include prospect-_ 


ing or exploring activities (see sec. 
4 of the lease terms, Offer to Lease 
and Lease for Oil and Gas, Form 


8110-1). Thus we conclude that the — 
term “leasing” generally includes. 


exploration activities. Contrary to 
appellants’ assertion, we believe 
that if Congress had meant to pro- 
hibit only physical development 
and production, it would not have 


- specifically used the term “leas- 


ing.” * This interpretation is the 


4Hxamination of the derivation of sec. 1003 
supports our interpretation. The enacted lan- 
guage is a modified version substituted by the 
Senate for the original provision as found. in ~ 
House bill, H.R. 39, 96th Cong., Ist Sess., as 


. reported by the House Committee on Interior 


and Insular Affairs, H.R. Rep. No. 96-97 (I) 


(1979). The House bill left only nonwilder- 


ness lands in wildlife refuges subject to the © 
| —Continued 
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: only one which is s consistent with 


the studies authorized by Congress 
to assess the wildlife resources and 


potential oil and gas resources of 
the refuge and the concern of the 
Congress that it be fully informed 
of the potential ramifications of oil 
and gas activities in the refuge. 
Each of the rejected oil and gas 


lease offers was filed on BLM Form 


3110-1, styled “Offer to Lease and 
Lease for Oil and Gas (Sec. 17 
Noncompetitive Public Domain 


Lease).” The lease terms set. forth | 


‘operation of the mineral leasing laws. It desig- 
nated a substantial portion but not all of the 
Arctic National Wildlife Refuge as wilderness. 
As part of a North Slope lands study, the 
Secretary of the Interior was directed to con- 
duct.an oil and gas exploration. program on 
the nonwilderness portion of the refuge and 
then report to Congress. The original House 
version of sec. 1003 was a logical extension of 
the House scheme for the refuge. It read: 
“Production: of oil and gas from the Arctic 
National Wildlife Refuge is prohibited and no 
development leading to production of oil and 
gas from the range shall be undertaken until 
authorized by an Act of Congress.” Thus, for 
those nonwilderness lands in the refuge tech- 
nically open to mineral leasing under the gen- 
eral provision of the bill, exploration was 


specifically .authorized whereas development — 


- and production was prohibited. 
The Senate substitute bill left all lands in 


wildlife refuges open to mineral leasing, Sec. . 
1002 of the Senate bill directed a study and. 


exploration program for only the coastal plain 
of the refuge and otherwise withdrew the 
coastal plain from the operation of the mineral 
leasing laws pursuant to sec. 1002(1). 
Senate then modified the House version of sec. 
1003 to include a prohibition against “leas- 
ing’ as well as ‘‘development leading to pro- 
duction of oil and gas.” Unlike the House 


provision, sec. 1003 of the Senate bill, which 


was later enacted, applies to those lands not 


specifically covered by sec. 1002. We conclude. 
therefore that the Senate amended the House 
language so that the remaining lands in the 
refuge would be fully protected from oil and | 
gas activities until Congress could make an. 


informed decision as to whether to. allow oil 
and gas activities in the refuge. — 
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on “the form recite these rights of 
the lessee: ) | 


Section 1. Rights of lessee. —"the lessee. 
is granted the exclusive right and privi- 
lege to drill for, mine, extract, remove, 
and dispose of all the oil and gas deposits, 
except helium gas, in the lands leased, 
together with the right to construct and 
maintain thereupon, all works, buildings, 
plants, waterways, roads, telegraph or 
telephone. lines, pipelines, reservoirs, 
tanks, pumping stations or other struc- 
tures necessary to the full enjoyment 
thereof, for a period of 10 years, and so 
long thereafter as oil or gas is produced 
in paying quantities; subject to any unit 
agreement heretofore or hereafter ap- 
proved by the Secretary of the Interior, 
the provisions of said agreement to gov- 
ern the lands subject thereto where in- 
consistent with the terms of this lease. 


A. lease issued on this form ex- 
pressly conveys the right to produce 
oil or gas. Appellants’ use of this 
form does not comport with their 
present arguments that they seek 
only a lease limited to exploratory 
activity, but with concomitant pri- 
ority to a lease authorizing produc- 
tion of oil or gas if and when such 
activity may be authorized. If, at 
the time appellants submitted their 


offers, they were not seeking the 
right to produce oil and gas pursu- 


ant to sec. 17 of the Mineral Leasing 
Act, 30 U.S.C. § 226 (1976), they 
should not have used BLM Form 
3110-1, a lease which ae such 
right. | 

Furthermore, under sec. 1002 of 


_ANILCA, the Secretary has no au- 


thority to issue mineral leases, in- 
cluding oil and gas leases, within 
the coastal plain of the Arctic Na- 


tional Wildlife Refuge at this time 


and no authority to approve explo-. 


ol) . |  ° ROBERT H, COVINGTON 
x 3 June 22, 


ration plans for the area until 2 


years after Dec. 2, 1980. Sec. 1002 


(e) requires that any exploration | 
plan submitted to the Secretary | 


conform to guidelines established 
by the Secretary pursuant to this 


section. A necessary corollary, sup- 
ported by the introductory lan- 
guage of subsection (e),° is that no 


| exploration plan may be submitted 
to the Secretary until after the Sec- 
retary has prescribed the regulatory 


guidelines for such Saplormery: 


activities. 

We conclude that appellants? 
offers were properly rejected be- 
cause the Secretary has no present 
authority to lease for oil and gas in 
either the coastal plain or the wil- 
derness area of the Arctic National 
Wildlife Refuge. We reject appel- 
lants’ assertion that their offers can 
be construed as offers to lease for 
exploratory activities. The statu- 


tory scheme is clear as to the steps. 


which must occur before explora- 
tory activities in the coastal plain 
may be undertaken. Submissions 
seeking the right to explore the 
coastal plain are premature at this 
time. wis 

In addition, we are not aware of 
any statute or regulation which 
would allow appellants? lease offers 
to remain pending until such time 


as it is determined that oil and gas 


- § See, 1002 (e). begins : 


“Haploration Plans.—(1) ‘After the initial 
guidelines are prescribed under subsection (d), 


any person - including the United States Geo- 


: logical Survey: may submit one or more plans. 


for exploratory activity * * *.to the Secre- 
tary for approval. An exploration plan must 


set forth such information as the Secretary 
“may require in order to determine whether the | 


_ plan is consistent with the guidelines.” 
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leasing should be permitted on the 
subject’ lands. The. longstanding _ 
rule of the Department is that ap- | 
plications may not be suspended to 
await possible availability of the 
land sought, Harold L. Anderson, 


10 IBLA 293 (1973); William J. 
Colman, 3 IBLA 322. (1971). 43 
CFR 2091.1. | 


Three appellants have suggested 
that BLM violated the terms of 
sec. 1009 of ANILCA by failing to 


include a statement as to the rea-. 
sons that oi] and ‘gas leasing on the 
_ lands they sought would be incom- 


patible with the purposes of the 
Arctic National Wildlife’ Refuge. 
We disagree. Sec. 1009 may not be 


read in isolation from the other 


provisions of ANILCA. The see- 
tion presumes that the Secretary 
has the authority under the Mineral 
Leasing Act of 1920, supra, to lease 
and requires that in exercising the 
discretion to lease or not to lease in 
a wildlife refuge, which is not also a 
wilderness area, the Secretary states 
the specific reasons for any decision, 
including a statement on the com- 
patibility of leasing with the pur- 
poses of the refuge. This is not the 

situation before us because here the 
Secretary does not have the author- 


ity to issue a lease. 


Finally, several appellants re- 
quested that a hearing be held on 
the issues raised by these appeals. 
These issues do not involve disputes | 


as to facts but rather involve ques- 
tions of law: the interpretation of — 


provisions of ANILCA and their — 


? ‘pene to aaa offers. 
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Appellants have had ample oppor- 
tunity to present appropriate legal 


argument in support of their ap- ' 


peals to this Board in their state- 
_ments of reasons. The requests for 
a hearing are denied. 43 CFR 4.415. 


See John J, Schnabel, 50 TBLA- 


201 ~(1980); Derothy Smith, 44 
IBLA 25 (1979), and cases cited 
therein. | 

Therefore, pursuant to the 
authority delegated to the Board of 
Land Appeals by the Secretary of 
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the Interior, 43 CFR 4.1, the deci- 
sions of the Alaska State Office are. 


affirmed. 


-Doveras E. Henriqurs 
Administrative Judge 
WE CONCUR: 


BERNARD VY. PARRETTE | 
Chief Administrative Judge | 


ANNE PoInpEexrer Lewis. 
Administrative Judge 


| APPENDIX A 
IBLA No./Appellant Lease Offer Lands Covered (Umiat meridian) 
81-383 Robert H. Covington._.. F 72806 . T.7N., R. 38 E., sec. 24. 
| 4 F 78207 T.8N., R. 33 E., sec. 24. 
F 72808  T.7N., R. 31 E., sec. 8. 
| 3 | i | F 72809  T.7N., R. 26 E,, see. 1. 
81-397 Steve C. Holland________ F 72671 TT. 9 N., R. 34 E., secs. 1-4, 9, 
i tes 11, 15, 16,21, 25,28, 
F 72672 T. 9 N., R. 35 E., secs. 1; 4-7, 
| — 16,17, 20, 28, 36. 
F 72674 | T. 9 N., R. 39 E., secs. 20-23, 
7 | 26, 29, 32, 35. =a: 
F 72679 T. 5 N., R. 41 E., sees. 4, 9, 
- 10, 16. 
F 72680 T. 8 N., R. 26 E., sees. 12, 15. 
an | F 72681  T.8N., R. 27 E., sees. 7, 18. 
— 81-402. Alice L. Doyle_____.___. F 72677 T. 9 N., R. 34 E., secs. 5-8, 
. - a — Log , 17-19. 
, ee _ F 72678  TL9ON,, R. 35 E., secs. 29, 30. 
81-403 Robert R. Johnson, et al_. F 72670 TT. 9 N., R. 34 E., secs. 10, 12, 
| - : | 22) 26, 27, 32-36. i 
F 72673 T. 9 N., R. 35 -E., secs. 18, 19, 
| 80-32. . | 
s 4s arth |  F 72675 T. 7 N., R. 39-E. sees. 7, 18, 19. 
— 81-404 William T. Engwall, efal__ F 72691. | T. 8 N., R. 27 E., sees. ‘17, 22, 
| . | 26, 27. 3 
81-412 John P. Culhane.:__.____ F 72739 TT 8N,, R. 33 E., secs. 23, 27. 
81-413. Carl W. Lind______._.._... F 72742 iT. 6N,, R. 24 EB, sees. 5-8. 
81-414 Gerald J. Culhane._-__.. F 72740 T. 8 N., R. 33 E., sees.. 14, 22. 
81-415 Michael W. Morey_-____- F 72741 TT. 8 N., R. 34 E., secs. 2, 12. 
81-416 Thomas R. Culhane_..._. F 72738 | T..8 N., R. 33 E.,- secs. 21, 28. 
81-425 Paul N. Johnson, et al_._. F 72745 T.7N., R. 29 H., secs. 11, 12, 14- 
| | . : 16, 18, 19,. Si of sec. 17. 
F 72746 T. 8 N., R. 26 E., secs. 25, 36. 


EARTH POWER CORP. 
THERMAL RESOURCES, INC. 
55 IBLA. 249 


Decided df une 22, 1981 


Ania from decisions of the Utah 
State Office, Bureau of Land Manage-— 
ment, requiring the acceptance of cer- 


tain stipulations as a condition for is- 


‘suance of various geothermal resource 


leases. U 25336, U 37159, and U 37161. 


Set aside and remanded. 


1, Geothermal Leases: Discretion to 


Lease—Geothermal Leases: 


Stipula- 
tions | 


Decisions by BLM to require acceptance 
of special stipulations prior to leasing 
certain lands for geothermal resources 


will be upheld when the record shows | 


that the decisions - reflect a reasoned 
analysis of the factors involved based 
upon considerations of public interest, 
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dune 22, 
BLA No./Appellant Lease Offer Lands Covered (Umiat meridian) 
| F72747  .T. 8 N., R. 34 E., secs. 1-12. 
F 72748 T.9.N., R. 33 E., sec. 22 and Sis 
| of ce, 15. | 
81-439 Sherman G. Reynolds-__. F 72676 T. 7 N., R. 39 E., sees. 16, 17, 30. 
81-456 ech Plummer, Jr. F 72748 TT. 8 N., R. 35 B., sec, 18. 
| | FB 72744 Ted N., R. 38 E., sec. 30 
81-468 Duane R. Gorder_.______ F 72668 T.9N,, R. 33 E., secs. 13, 14, 23, 
: | 24, 
F 72669 T. 7 N., R. 39 E,, secs. 27, 28, 33, 
| | 34, 
81-475 Lloyd Swenson.__-___-_-  F 72692 T.8N., R. 28 E.; sec. 30 and 160 
. . . acres in sec. 29. 
81-565 J. Michael Schachle__..-_ F 72821 T. 8 N., R. 38 E.; sees. 27-29. 
| | F 72822. =+T.8 N.. R, 33 E., secs. .2, 12, 
=F 72823 = T.7N,, RB. 30E., ‘secs. 7, 10, 11. 
F 72824 TL 7N., R. 25 B., sec. 15.5 
81-575 Steshen Ass Schachle._._. F 72820 T. 7 N., R. 30 E. secs. 1, 12. | 
81-576 Kevin R. Gorder___.-_._ F 72819 | T.9N,, 'R. 25 E., onshore ASTER 
fo aad | an 5, 7-9. 


and no sufficient reason to disturb the 
decisions is shown. Where Geological © 


Survey has reported that lands sought - 


are valuable for ‘geothermal resources » 


| and Congress recently passed legislation 


in support of the development of geo- — 
thermal resources, decisions requiring no | 
surface occupancy stipulations will be set. 

aside and the cases remanded for con- — 


sideration of the feasibility of the leases 


issuing with less onerous stipulations. | 


“APPEARANCES: P. Thomas Thorn- 
| brugh,. aa for appellants. a 


OPINION BY 
ADMINISTRATIVE JUDGE 
HENRIQUES 


INTERIOR BOARD OF - 
LAND APPEALS — 


Earth Power (Earth 


Corp. - 


Power) appeals from the decision 


of the Utah State Office, Bureau of. 


Land Management (BLM), dated » 


Mar. 29, 1977, which required ap- 
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pellant to accept a special stipula- 
tion providing for no surface 


occupancy on certain lands asa con- — 
dition precedent te issuance of geo-: 


thermal resources lease U 253386, 
and to indicate willingness to accept 
a similar stipulation for other lands 
in the application, the absence of 
which would result in final rejection 
of the application as to such lands.! 

Thermal Resources, Inc., appeals 


from a similar Utah State Office 
decision dated Aug. 16, 1977, reject-. 
ing, in part, geothermal resources - 
lease applications U 37159 and U > 


37161, as to a portion of the lands 
identified therein unless appellant 
indicated a willingness to accept 
special stipulations providing for 


no surface occupancy on those — 


| lands. 2 


1BLM’s decision required. the acceptance 
- of a stipulation stating: 

“No occupancy or other activity on the gur- 

face of lots 1~4, S % NW 14 See: 4; lots 5, 6, 
wt. 
1% NW 4, N 
%4 See. 15, T. 22 8, R. 6 W., 
allowed under this lease.” 
In addition, it requested that arth Power 
indicate whether it would accept a lease with 
a no surface oceupaney stipulation for ‘the § 
% NE \4%, 8 4 sec. 4; sec. 9; W % sec. 10; 
and the W 4% NW 4 Sec. 15, di 22: S., R. 6 
_W., Salt Lake meridian, Utah. 

Lease application U 25336 also covered the 
EB % NE 4, SE 4 SW 4, and SE ¥ sec. 15, 
T. 22 8S., R. 6 W., Salt Lake meridian, Utah. 


% SW 4, SW \% SW 
AEM, Utah, is 


- The decision indicated that action to process. 


the application as to these lands would be 
taken after Earth Power responded to the 
stipulation requirement. 

2 Lease application U 37159 covered secs. 5, 
6, 8, 17, T. 22 S., R. 6 W., Salt Lake meridian, 


Utah. Lease application U 37161 covered secs. — 


7 and 30, lots 1 through 4, E %W %, NE 
1% see. 18, and lots 1 through 4,B % W %, 
SE 4%, SW YN 
— W., Salt Lake meridian, Utah. 

The BLM decision held: for rejection secs. 
5, 8, and 17, T. 22 8. Rk. 6 W., Salt Lake 


meridian, from lease application U 37159. and 
the HE 1% sec. 7 and N % NE 4, SE % NE 
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NE %4, SE %4 Sec. 10; and the W %4~ 


NE \% sec. 19, T. 22 S., RB. 6. 
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The. sale have been. consoli- 


dated by the Board because identi- 


cal statements. of reasons have been 
filed by each appellant, and the 


issues at bar are identical. 


The BLM decision directed - to 
appellant Thermal Resources, Ine,, 
stated: | 


The. National Environmental Policy 


Act of 1969 declared a national policy to 


encourage productive and enjoyable har- 
mony between man and his environment 
and required all agencies of the Federal 


Government to include in every recom- 


mendation or report on proposals for leg- 


islation and other major federal actions 
‘significantly affecting the quality of the 


human environment, a detailed statement 


by the responsible official. Therefore, and 
under the regulations in 438 CFR 3200.0— 


6(a), the Sevier Lake geothermal envi- 


ronmental analysis has been prepared by | 


the Richfield District Office, Bureau of 
Land Management. 

The environmental analysis identi- - 
fies * * * [part of the] lands [in the 


- application] as having outstanding re- 


source values incompatible with geo- . 
thermal resources leasing: * * *, 

These lands are within the Tabernacle 
Hill geological area. Tabernacle Hill con- 
sists of a voleanic crater, numerous lara . 
tubes, a large cinder cone resembling the | 
Mormon Tabernacle in Salt Lake City, 
and the surrounding lava flow. The cin- 


der cone area consists of thirteen recent 


voleanic cones and craters plus the sur- _ 
rounding lava flows. The area is 4 favor- 
ite of school groups in all educational 
levels. A recreation area designation, a 
protective withdrawal, and facility devel- 
opment are proposed for the area. 

A public meeting was held in Fillmore, 
Utah on March 9, 1977 to discuss a pro- 
posed withdrawal from the. public Jand 
and mining laws. Approximately eighty 


% sec. 18, T. 22 S., R. 6 W., Salt Lake me-. 
ridian fram lease apvlication U 37161, unless 
Thermal Resourees, Inc., agreed to a no sur-_ 
face oceupaney stipulation as to those lands. 
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‘opedeht of the oe suouls attending the 
meeting favored the withdrawal. 
Geothermal exploration, development 


and operation on or near this recreation 


site could reduce or destroy the recrea- 
tional value of the site. Geothermal ac- 
tivity in close proximity would be out of 
harmony with and would detract from 
the interpretive and scenic values of this 
geologic site. Mainly, as with general rec- 
reation use, geothermal activity will 
draw new people into the area and rec- 
reational demands will increase at spe- 
cific recreation sites. Littering, human 
waste problems and general deterioration 


of this site could occur. Also, geothermal | ~ 
production facilities could block access ° 


points and interfere with the physical use 
of this recreation area, Adjacent produc- 
_ tion noise could make the visiting of ad- 
jacent recreational sites unenjoyable. 


Producing steam adjacent to popular rec- _ 


reation areas could be dangerous. If a 


well should. become uncapped, recrea-_ 


tional visitors. could be injured and the 
recreation site would have to be closed, 
It has been determined that the public 
‘interest would best be served by. invoking 
the discretionary authority of the Secre- 
_ tary of the Interior and holding the appli- 
-eations for rejection as [to] the * *.* 
described lands. The only. alternative to 
rejection of these lands is issuance of a 
lease which would prohibit oceupaney 


and might never afford any beneficial use. 


Chevron Oil Company, 24 IBLA 159 
(1976). 


In sadition to the anes bie 
BLM decision sent to Earth Power 
also stated: | 


The regulations in 43 CFR 3200.0-6(b) 
state that special terms and conditions 
shall be developed to be included in 


leases as required to protect the environ-. 


ment, to permit use of the land for other 
purposes, and to protect other natural 
resources. Accordingly, it has been de- 
termined that a lease should not be 
issued for * * *-fa portion of the lands 
identified. in the lease application] 


that regu 


aithoniine disturbance of the surface. 


A lease may be issued upon acceptance 


of the enclosed stipulation. 


In each case, appellant was given 
30 days to act to accept the restric- 
tions outlined or suffer rejection of 
its application as to those larids. 

In their statement of reasons, 
appellants contend that the require- 


ment for a no surface occupancy 
stipulation 


constitutes ‘improper 
use of discretion under 483 CFR 
3200.0-6(b),? without an affirma- 
tive showing that the criteria in ~ 
Jation have been consid- 
ered. It is argued that the need for 


energy mineral deposits was not 
considered by BLM, contrary to the 


* The cited regulation 43 CFR 3200.0- een 


reads as follows: 
“(b) Prior to the final euiention of tracts 


_ for leasing, the Director, or the head of the 


ageney charged with the administration of the 
surface, if that officer so elects, shall, when 


appropriate, evaluate fully the potential effect 


of the geothermal. resources operations pur- 
suant to a leasing program on the total envi- — 


“ronment, fish and other aquatic resources,. 


wildlife habitat and populations, aesthetics, | 
recreation, and other resources in the entire . 
area during exploratory,. developmental, and 
operational phases. This evaluation will con- 


sider the potential impact of the possible de- 
velopment and utilization of the geothermal. 
resources including the construction of power 


generating plants and transmission facilities 


on lands which may or may not be included 


in a geothermal lease. To aid him in his eyalu- 
ation and selection of tracts the Director shall © 
request and consider the views and recommen- 
dations of appropriate Federal agencies, may 
hold: public hearings after appropriate notice, 
and shall, “ds appropriate, consult ‘with State . 
agencies, organizations, industries, and lease 
applicants, and shall consider all other poten- 
tial factors, such as use of the land and its . 
natural resources, the need for the - energy 
mineral deposits, and socio-economic condi- 
tions consistent with multiple-use.-management 
principles. If a decision is’ made to lease, the 
Director. shall develop special terms and con- 
ditions to be included in leases as required to 
protect ‘the environment, to permit use of the 
land for other purposes, and to peereee other 


natural resources.” » 
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mandate of the Congress _ as @X- 


_ pressed in the legislative history of 
the Geothermal Steam Act of 
1970.4 Further, they state that the 
required stipulations do not con- 
sider the principles of multiple use 


management set out in the Act. 


Finally, appellants contend that it 
has not been shown by BLM that 
the no surface occupancy stipula- 
tion is required to protect. the en- 
vironment, to permit use of the 
land for other purposes, or to pro- 
tect the natural resources present. 
To the contrary, they state that the 


decisions holding that the area is a _ 


favorite of school groups in all edu- 
cational levels and that a proposed 
protective withdrawal and facility 
development for recreation have not 
been shown to be incompatible with 
surface development of the geo- 
thermal resources. They contend 
the decisions are merely speculative 
as to possible harm to recreational 
visitors from the anticipated geo- 
thermal development. 
In conclusion appellants’ state 
_ that the dangers complained of will 
be minimized by the fact that all 
‘operations under geothermal re- 


sources leases must adhere strictly 


_ to and comply with the Geo- 
_ thermal Resources Operational Or- 


430 U.S.C) §§ 1001-1025 (1976). 

* Appellants cite to section 17 of the Geo- 
thermal Steam Act of 1970, 30 U.S.C. § 1016 

(1976), which states in part: 


“Administration of this. chapter shall. be 


under the principles of multiple use of lands 
. and. resources, and geothermal leases shall, 

insofar as feasible, allow for coexistence of 
other leases of the same lands for deposits 
of minerals under the laws applicable to them, 
for the location and production of claims under 
the mining laws, and for other uses of the 
areas covered by them. ” 
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ders promulgated by pone 2, 
Survey. 

BLM. has filed an apelin U 
40395, to withdraw from settlement, _ 
sale, loostion: and entry under the 
general land laws, including the 
mining laws, some 4,097 acres in T. 
22. 8., R. 6 W., Salt Lake meridan, 


including most of the land included 


in the three geothermal’ resources 
lease applications on appeal. The 
proposed withdrawal will not pre- 


clude mineral leasing. See 45 FR 


40241 (June 13, 1980). In its request 
for permission to file the with- 


drawal application, BLM stated 


that the Geological Survey had re- — 
ported that all the lands involved 
are valuable for geothermal re- 
sources. 

In the Geothermal Energy Act 
of 1980, P.L. 96-294, $§ 602-644, 94 
Stat. 763-77 (1980) (to be codified 
at 30 U.S.C. §§ 1501-1542), the 
Congress found specifically that do- 
mestic geothermal resources can be 
developed into regionally signifi- 


cant energy sources promoting the 


economic health and national se-_ 
curity of the Nation. The Act au- 
thorized the Secretary of Energy 
to make project loans for geo- 
thermal reservoir exploration; to 
study and establish a reservoir in- 
surance program; and. to provide 
assistance for studies of the feasi- 
bility of accelerating development 
of certain geothermal resources. 
{1} Generally, a decision by BLM _ 
to refrain from leasing certain 


Jands for geothermal resources will — 


be upheld when the record ‘shows 
the decision to be a reasoned analy- 
sis of the factors involved based 


upon considerations of public inter- 


| — disturb the 


Brrx ARD. V. Pees . 
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est and when no sufficient reason to 
arb th decision is demon- 
strated. California Geothermal, 


-Inc., 87 TBLA 172 (1978). A deci- 


sion to require acceptance of restric- 
tive stipulations, rather than to 


refuse to lease, will be upheld on a - 
| WwW estern Oil Shale 
Corp., 41 IBLA 105 (1979). Here, 


similar basis. 


however, in light of the recently ex- 
- pressed policy of the Congress in 


support of the multiple use of land - 


and of the development of geother- 


mal resources, and in light of the 
report of the Geological. Survey | 


that the lands sought are indeed 


valuable for geothermal resources, — 


we will remand the cases to BLM 
for further study to determine if 


geothermal resources leases can rea- _ 
- gonably be issued with less onerous 


_ stipulations than the no surface 
occupancy | stipulations. originally 
_ proposed, without. destroying the 


site. _ 
Accordingly, pur suant to the au- 


thority delegated to the Board of 


Land Appeals by the Secreatry of 
the Interior, 43 CFR 4.1, the deci- 
sions appealed from are set. aside 


and the cases remanded to the BLM 


_ State Director for Utah for further 
action consistent with this decision. 


Dovetas E, Hex SRIQUES _ 
Administrative J Fudge. 


We concur : 


Chief Administrative Judge 


3 Epwarp W. Srvurpixe 
Administrative Judge 


scenic and recreation values of the 7 


a permittee. 


" 


"GRAFTON COAL Co, INC. 


3 IBSMA 175 _ 
Decided Ghia 26, 1981 - 


Appeal by the Office of Surface Mining | 


Reclamation and Enforcement (OSM) | 


from the July 24, 1980, decision by Ad- 
ministrative Law Judge Tom M. Allen 


in Docket No. CH 0-175-R vacating 
Notice of Violation No. 80-I-37-7 is- 
sued under the authority of the Surface 


Mining Control and Reclamation Act. 


of 1977 by OSM to Grafton Coal Co., 


Ince,, for an alleged failure to eliminate 


a highwall in violation of 30. CHR: 
715,14, | 7 


Reversed. 


1. Surface Mining Control and Recla- © 


mation Act of 1977: Backfilling and : 


Grading © Requirements: ‘Highwall 
Elimination Lo 
Even where approval has been granted to 
construct a cut-and-fill terrace, 30 CFR 
715.14(b) (2) (iii) requires that no high: 


. walls may be left. 


2.. Surface Mining Control and Recla- 
mation Act of 1977: Docume: | 
Generally | | 


_ Prior presentation of credentials by an | 


OSM inspector is not required when no> 


‘employee of the operator is present on 


the minesite. 


3. Surface Mining Control and Recla- | 


mation Act of 1977: Applicability: 
Generally—Surface Mining Control 


and Reclamation. Act of 197: Bonds: | | 7 
Release of | 7 


7” Release of a portion of: a permittee S per- 
- formance bond by a state does not reduce 


OSM’s authority to regulate that 


Reclamation 
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. APPEARANCES: Harold Chambers, 


__Esq., Office of the Field Solicitor, Knox- 
ville, Tennessee, Mark Squillace, Esq., 
Glenda Hudson, Esq., and Marcus P. 


McGraw, Esq., Assistant Solicitor for 


Enforcement, Office of the Solicitor, 
_ Washington, D.C., for the Office of Sur- 
- face Mining Reclamation and Enforce- 
- ment; 
Clarksburg, West Virginia, for Grafton 
Coal Co., Inc. 


OPINION BY THE INTERIOR 


BOARD OF SURFACE 
MINING AND RECLAMATION 
APPEALS 


The Office of ‘Surface Mining 
and Enforcement 
(OSM) has appealed a decision 


dated J uly 24, 1980, by Administra- 


tive Law Judge Tom M. Allen 
vacating Notice of Violation 
(NOV) No. 80-I-87-7, OSM had 
issued the notice of violation to 
_ Grafton Coal Co., Inc. (Grafton), 


under the authority of the Surface © 


- Mining Control and Reclamation 


Act of 1977 (Act)? for Grafton’s © 


alleged failure to eliminate a high- 
wall at its minesite near Weston, 
West Virginia, in violation of 30 


_ CFR 715. 14. 


Petia and Prossval 
Background — ; 


Grafton had finished coal extrac- 
tion activities in late 1978 and had 
undertaken reclamation efforts. 
West Virginia authorities had con- 


ducted their last inspection in Feb- 


1 Act of Aug. 3, 1977, 91 Stat. 445, 30 U. S.C. 
§§ 1201-1328 (Supp. II 1978). 
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James Rodney Christie, Esq., 


[88 LD. 


ruary 1979. Thus, on the occasion 
of the OSM inspection that gave 
rise to the notice of violation on 


Feb. 6, 1980, Grafton was no longer _ 
on the ‘site as an active operator. An | 


OSM inspector had met with Graf- 
_ ton personnel a week or more before 
the inspection, had reviewed maps 


and documents with them, and told 


them he intended to inspect the site 
- soon. During the inspection he dis- 


covered what appeared to be a 
violation of the approximate origi- 
nal contour reclamation require- 


ments, namely a failure to reclaim 


highwall along an approximately 


-525-foot portion of the site’s 4,000- 


foot cropline. He issued the notice 
of violation accordingly. . 

Grafton applied for review of 
the notice of violation on Mar. 7, 
1980, and the Administrative Law 


Judge held a hearing on May 30, 


1980. At the hearing, two items of 
evidence were presented which had ~ 


a bearing on the decision under re- 
view. First, a State inspector testi-_ 


fied that he had given oral approval 
for a permit modification allowing 
Grafton to construct a cut-and-fill - 
terrace along the portion of the 
cropline involved. Indeed, he testi- 
fied that he “could almost say for ; 
certain that [he] instructed the. 
foreman to construct this terrace” 
(Tr. 48). Second, Grafton sub-— 
mitted its request for approval of its 


_ grading work to the State in March 
1979, and the State granted the ap- 
-proval in March 1980, simultane- 


ously returning 82 percent of Graf- | 


— ton’s performance bond. 


erly granted. In Grafton Coal Co., 
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Discussion 


The Administrative Law Judge 
identified five issues in the case, one 
of which has been decided in a pre- 
vious case involving Grafton and 
- one of which we need not reach be- 


cause of our answer to the question 


whether a violation of 30 CFR 
715.14 can be sustained.? We reverse 
the Administrative Law Judge on 
_ the remaining three issues, as dis- 
— cussed below. | 
-° (1) The first: issue is whether 
Grafton violated 30 CFR 715.14 by 
failing to eliminate all highwalls. 


This issue was related to the ques- 
tion whether Grafton had been 
granted approval for a cut-and-fill — 


- terrace in accordance with 30 CFR 
715.14 (b) (2). 


Grafton would have to eliminate all 
highwalls: 
(111) provides that in “no case may 
_ highwalls be left as part of ter- 

races.” > OSM’s evidence consisted 


of testimony of two inspectors and 
two sets of photographs (Tr. 9-13, — 


27-80; Exhs. 4-9, 10-12). These 


photographs clearly show from 3-12 


feet of vertical rock faces with un- 
consolidated material at the bottom 
(defined as talus at the hearing). 
‘Such faces fall within the definition 


* Those issues were whether a permit must | 
be modified in writing before a ecut-and-fill | 


- terrace may be constructed in accordance with 
30 CFR 715.14(b) (2) and whether the ap- 
proval under that regulation had been prop- 
Ine., 2 
IBSMA 316, 87 LD. 521 (1980), we held the 
answer to the first question was ‘‘no.” 

_  -8 See also Totlage Creek Elkhorn Mining Co., 
ce 2 IBSMA 341, 87 I.D. 570 (1980). 


350-248 0 = 81 - 3 


Even .assuming it 
- had been granted such approval, 


30 CFR 715.14(b) (2) 


INC. 615. 
of highwall at 30 CFR 710.5 when 
they are created during mining. Cf. 
Grafton Coal Go., Inc., 2 IBSMA , 
316, 87 LD. 521 (1980). | 
Grafton’ s testimony in response 
was that these areas were the back-. 
slope of the terrace, although it con- _ 
ceded they would be hard to distin-. 
guish from highwall (Tr. 41-42). 
The testimony of the State inspec- 
tor who was present for most of the 
reclamation was that he did order 


the construction of the terrace but 


that the 525-foot area was probably 
highwall that had been created dur- — 


ing mining and not been eliminated 
(Tr. 48, 54). | : 


The Administrative Law Judge 
held that Grafton successfully car- 


ried its ultimate burden of persua- 
sion. We do not agree. 


OSM’s 
evidence constituted a prima facie — 
case of failure to eliminate all high- 
walls. Grafton’s response was insuf- 
ficient to refute OSM’s evidence. 
[2] At the hearing Grafton 


moved to vacate the NOV on the 


grounds that the OSM inspectors 


did not present credentials to an 


employee of Grafton before enter- 
ing onto its property. The Adminis- 


‘trative Law Judge denied the 


motion at the hearing but reconsid- 


ered in his opinion and held that it 


should have been granted because 


“no extraordinary circumstances ex- 
isted to excuse entry without pre- — 


senting credentials (Decision at- 
8-9). See Consolidation Coal Co., 1 
IRSMA 278, 86 I.D. 523 (1979) : 
after remand, ‘Consolidation Coat — 
Co. ,2 IBSMA 21, 87 LD. 59 — 
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_ Although we agree that there are 
no extraordinary circumstances in 
this case, as there were in Consolida- 


tion, the question is “whether, ob- 
entry without prior 


jectively, 
presentation of credentials was 
justified.” Consolidation Coal Oo., 
supra, 2 IBSMA at 24, 87 I.D. at 
_ 61 (1980). In this case no Grafton 


employee was on the site on either 


of two occasions when an inspector 
- arrived. Under these circumstances 
entry without presentation of cred- 

entials is justified. As the Adminis- 
trative Law Judge noted in his 
opinion, “as. a practical matter, 
[prior presentation of credentials] 
would only have delayed the inevi- 


table reinspection of the notice 


of violation for the same offense”’ 


(Decision at 9). Our decisions in 
Consolidation were not intended to_ 
prevent or delay inspections when 


ho employee of an operation is 
present. * | 

[8] The Administrative Law 
af udge phrased the last issue as 
“when a percentage of a bond is re- 
leased, what effect does that have 
on the jurisdiction of OSM?” 
(Decision at 7). His answer was 


that OSM retains jurisdiction only 
to enforce regulations in the initial 


program that were not the subject 
of the state’s release of the per 
formance bond. 

Again, we cannot agree. We note 
initially that OSM issued the 
notice of violation involved in this 
case before West Virginia ap- 


proved the release of part of Graf- 


bond. The 


4 See also Capitol Fuels, Inc., 2 IBSMA 261, 
87 LD. 430 (1980); Consolidation Ceal Co., 


- ton’s performance 


 aupra, 1 IBSMA at 276, 86 LD. at 525 (1979). 
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State’s inter action ee not affect 
OSM’s earlier enforcement action. 
Further, the State’s approval was 
not only partial but conditional. 


Finally, as we have previously held, 
the fact that a permittee is subject 


to state regulation involving any of © 
the requirements of the initial pro- 
gram authorizes OSM to exercise 


its dual regulatory jurisdiction — 


with respect to all of those require- 
ments. James Moore, 1 IBSMA 
216, 221, 86 I.D. 369, 372 (1979).° 
The fact that a state releases part 
of a permittee’s bond does not of it- 
self reduce OSM’s authority to reg- 
ulate that permtitee. | 

The July 24, 1980, decision vacat- 
ing Notice of Violation No. 80—-I- 
31-7 1 is reversed, 


Wir A. Irwin 
Chief Admanistrative wee | 


“Newton Frisrperc 
 Administratwe Judge 


MeEtyIn J. Mirxin 
Administrative Judge 


FARMINGTON COAL co. 


3 IBSMA 182 
Decided June 29, 1981 


Petition by the Office of Surface Min- 
ing Reclamation and Enforcement for 


review of the Aug. 25, 1980, decision 


5 See also Dennis R. Patrick, 1 IBSMA 158, © 
86 I.D. 266 (1979). The dual role of the Fed- 
eral Government has been well established. 
See S. Rep. No. 95-128, 95th Cong., 1st Sess. 


57 (1977) ; Dayton Mining Co., Inc., 1 IBSMA 


125, 86 LD. 241 (1979);. Cravat Coat Co., 
Inc., 2 IBSMA 249, 259, 87 I.D. 416, 421 
(1980) ; Hodel v. Virginia Surface Mining and 
Reclamation Ass’n, No. 79-1538, slip op. at 4 
(Sup. Ct. June 15, 1981). 


- nition of 
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of Administrative Law Judge Tom M. 
Allen, Docket No. CH 0-92-P, vacat- 


ing Notice of. Violation No. 79-I~38-58 © 


= for failure to. show authority to regu- 
late respondent’s operation during the 
| initial regulatory program. 


Reversed and remanded. 


i. Surface Mining Control and Recla- 
mation Act of 1977: Words and Phrases 


“Surface Coal Mining Operations.” Ex- 
traction of coal from a coal refuse pile is 
an activity which falls within the defi- 
“surface coal mining opera- 
tions,” as contained in revised Part 700, 


and OSM has authority to regulate such . 


an operation during the initial regula- 


_ tory program. 


APPEARANCES: John B. _ Woodrum, 
Esq., Office of the Field Solicitor, 
Charleston, West Virginia, Mark Squil- 
lace, Esq., and Marcus P. McGraw, 
Esq., Assistant Solicitor for Enforce- 
_ ment, Office of the Solicitor, Washing- 

ton, D.C., for the Office of Surface 
_ Mining Reclamation and Enforcement; 
Cecil W. Taylor, Esq., Martin, Taylor, 
Fralin, Freeman & Perrow, Lynch- 
burg, Virginia, for Farmington Coal 
Co. 


OPINION BY THE INTERIOR 
_ BOARD OF SURFACE 
MINING AND RECLAMATION 
APPEALS 


The Office of Surface Mining 
Reclamation and Enforcement 
_ (OSM) has sought review of the 
Aug. 25, 1980, decision of Adminis- 


trative Law Judge Tom M.: Allen 


in Docket No. CH 0-92-P, That de- 
cision vacated Notice of Violation 
No. 79-J-38-58 on the grounds that 


OSM had no authority to eons ° 
respondent’s operation during the © 
initial regulatory program. For the 
reasons set forth below, we reverse | 
that decision. 7 


Factual and Pune: 
. Background _ 


The parties stipulated before the 


Administrative Law Judge as fol- 


lows: Farmington Coal Co. (Farm- 


ington), the respondent, is a regis- 
tered limited partnership and owns 


an 18-acre tract of land in Marion | 


County, West Virginia, upon which | | 


is located a “gob” or coal refuse 
pile; the gob pile was recovered 
from the earth prior to Aug. 3, 1977, 


and contains mined coal unsuitable 


for marketing in its present condi- 
tion; the coal refuse pile is owned 


by. Marion Pallet: Co., a West Vir-— 


ginia corporation; Farmington con- 

structed, owns, and operates on the | 
property a coal preparation facility — 
at which the gob is processed by be- 
ing crushed, screened, washed, 
cleaned, and tippled, recovering 40 
percent coal from the refuse ma- 
terial, the remainder of which is 
disposed of in another area off the 
site; 30 tons of clean coal per hour 
pass through the preparation facil- 
ity for which Farmington pays a_ 
royalty to the Marion Pallet Co. on 
each ton that enters interstate com-_ 

merce; the only permit Farming- 
ton has is a water pollution con- 
trol permit No. P-5942-77 issued | 
Dec. 5, 1977; and except for the | 
above-described operation, Farm- 

ington has no other coal mine 
interest and is not legally or physi- 
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cally weseained with any pies coal 
mining operation, nor does it proc- 
ess any material through its prepa- 


ration facility except the coal refuse — 


physically located on the property. 
On Dee. 5, 1979, OSM inspected 


Farmington’ S operation and issued 
Notice of Violation No. 79-I-38-58, 
citing two violations of the Surface | 


Mining Control and Reclamation 
Act of 1977 (Act).+ Violation 1 was 
issued for failure to cause all sur- 
face drainage from the disturbed 


area to pass through a sedimenta-_ 


tion pond or a series of sedimenta- 


tion ponds before leaving the dis-. 


turbed area in violation of 30 CFR 
715.17(a). Violation 2 was issued 


for failure to post mine identifica- 


tion signs as required by 30 CFR 
715.12(b). A proposed civil penalty 


assessment in the amount.of $1,780 


was issued to Farmington for these 
violations by the OSM Assessment 
- Office. On Feb. 19, 1980, Farming- 
ton paid the proposed civil penalty 
into escrow and filed a petition for 
review of OSM’s enforcement ac- 
tions pursuant to 43 CFR 4.1150. 
The parties stipulated the rele- 
vant facts and moved to submit the 
issue of OSM’s authority to regu- 
late Farmington’s operations to the 
Administrative Law Judge, who on 
May 28, 1980, granted the parties’ 
motion and set a briefing schedule. 
On Aug, 25, 1980, after considera- 
tion of the parties’ briefs, the Ad- 


ministrative Law Judge issued a — 
decision vacating Notice of Viola- 
tion No. ee cae that. 


1 Aet of Aug. 3, 1977, 91 Stat. 445, 30 ' U.S. C. 
§§ 1201-1328 (Supp. II 1978). 
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OSM had no authority to regulate 


_ Farmington’s operation during the 


initial regulatory program because 
it did not fall within the definition 
of a “surface coal mining opera- 
tion” in 30 CFR 700.5. 7 
On Sept. 24, 1980, OSM filed a 


petition for discretionary review of 


the decision which the Board grant- 
ed on Oct. 7, 1980. Thereafter, both 


7 parties filed timely briefs. 


Discussion and Conclusions 


‘The Administrative Law J une 
held : 


[Were the notices of dpintion issued _ 


while the State of ‘West Virginia was 
under permanent regulations, there is no 


question but what the issue would be 


resolved in favor Of the aeepondent 


FOSM] * * *, 


It would appear that since the Sec- 
retary did not see fit to include gob or 
refuse piles within the interim regula- 
tions, while specifically including them 
in the permanent regulations, no expan- 


sion of the definition of surface mining 


operations was intended at this time to 
include Rene ‘such as Farmington. 


PY 


[1] Although he may ee been 
misled by the parties’ brief,’ the 
Administrative Law J nd e's con- - 
clusion is incorrect. The definition 


of “surface coal mining operations” 
was amended on Mar. 13, 1979,. by 
adding the language “and Provided 


further, that excavation for the 
purpose of obtaining coal includes 
extraction of coal from coal refuse 


: Ane 20, 1980, decision in Docket No. CH 
0-92-P at 4. ‘ . 
3 Both parties apparently relied on the defi- 
nition of surface coal mining operations as it 
appeared at 42 FR 62676 (Dee. 13, 1977), 
before ‘it was amended early in 1979, See OSM 


Brief at 2; Farmington Brief at 2. 
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niles: 4 (30 CFR 700.5; 4A FR 


15815 (Mar. 18, 1979).) This defini- 


tion was made applicable during 
the initial regulatory program ef- 


fective Apr. 12, 1979.5 (44 FR 14902. 


(Mar. 18, 1979);. 44 FR 15485 
(Mar. 14, 1979).) Therefore, Farm- 
ington was subject to OSM’s regu- 


4The addition of this proviso was inten- 
tional, as is indicated by the following com- 


ment from the preamble to the Mar, 13, totes i 


regulations : 

“Surface coal mining operations. The defini- 
tion of surface coal mining operations follows 
the statutory definition, except that it includes 


in a proviso clause reference: to extraction of 
' coal from coal refuse piles as falling within 
the definition. The proposed regulation also 
included extraction of coal from refuse piles, 


but placed the relevant language in the main 
text of the definition. 


“1, A number. of comments received by OSM 


recommended deletion of ‘extraction of coal 
from coal refuse piles.’ 
would make the definition conform to the defi- 


nition in Section 701(28) of the Act, it would - 
‘reintroduce the uncertainties about the regu-. 


latory coverage of mining of refuse piles. Min- 


ing of refuse piles can be as environmentally 


harmful as any other mining; but, like the 


remining of previously mined areas, if mining ~ 
and reclamation are done correctly there can. 
be a substantial improvement. Analysis of the | 
statute and legislative history has convinced _ 


the Office that such extraction is an operation 
intended to be regulated under the Act. Con- 
gress specifically exempted certain. mining 


activities in 701(28) and 528 of the Act. 


Rather than including remining of refuse piles 


- among the exemptions, Congress wrote a com- — 
' prehensive definition of surface coal mining ~ 
operations. Therefore, OSM has decided not to - 


change the definition.” 44 FR 14914 (Mar. 13, 
1979). 

5 The definition of surface coal ininine oper- 
_ ations previously applicable to the initial regu- 


latory program was contained in 30 CFR. 
Chapter VII Part 700 as one of the “General” - 
regulations. (42° FR 62676 (Dec. 18, 1977).)- 

The Mar. 13, 1979, amendment of 30 CFR. 


Chapter VII recodified and revised Part 700. 


(44 FR 15312 (Mar. 13, 1979).} The revised. 
definition appears in 380 CFR 700.5 as part | 


of Subchapter A—General regulations.’ Sub- 


chapter A is “intended to serve as a guide to . 
the rest of the Chapter and to the regulatory | 


Tequirements and definitions generally appli- 
cable to the programs and persons covered by 


the Act.” (Italics added.) 80 CFR 700.1(a). 
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lation when it was inspected ‘on 
Dee. 5, 1979. | 

The Administrative Law J udge’ S 


decision of Aug. 25, 1980, is re- 


versed, and the case is remanded for 


determination of the proper civil | 
| penaity assessment. | 


| New oe | 
A dministrative Judge 


Wu A. Irwin Z 
Chey Administrative Judge 


- Mewvin 5 ‘Miner | | 
~ Administrative Judge 
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rene from deeision by Acting Area 


Director declaring mother of deceased 
Klamath Indian to be decedent’s sole 


heir entitled to decedent’s share of 


judgment funds awarded the Klamath | 
Tribe. | 


"Reversed. 


1. Bureau of Indian Affairs: Agente: 
_trative Appeals: 


Generally—Indian 
Klamath Tribe—Indian 
Tribes: Judgment Funds 


While it is true that the Klamath Termi-~ 


nation Act, Aug. 18, 1954, 68 Stat. 718, 25 
U.S.C. §§ 564-564x (1976), rendered in- 
applicable to Klamath tribal members 
the Secretary’s usual jurisdiction over 
Indian heirship determinations as set 
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forth in 25 U.S.C. §§ 872-373 (1976) (see 


25 U.S.C. § 564h), Congress, by the more | 


— recent Act of Oct. 1, 1965, 79 Stat. 897, 
25 U.S.C. §§ 565-565g (1976), specifically 


to determine the rightful heirs of de- 


ceased Klamath enrollees entitled to a- 


share of judgment funds payable from 
the United States for the limited purpose 
of seeing that such funds are distributed 
to the heir or heirs so determined. 


2, Bureau of Indian Affairs: Admin- 
istrative Appeals: Generally—Indian 
Probate: Klamath Tribe | 


The Secretary has no statutory authority 


to pay creditors’ claims against estates | 


of deceased Klamath Indians out of 
judgment funds distributable by the Sec- 


- retary under the Act of Oct. A ie 1965, 79 


“Stat. 897. 


APPEARANCES: Edwin D. Haris, 
Esq., for appellant Gertrude E. Har- 
rington Sherman; Kurt Engelstad, 
Esq., for appellee Anna S. Nickels, (at 
hearing) ; Anna S. Nickels, pro se, after 


hearing; Vernon Peterson, Jr., Esq., 


Office of the Regional Solicitor, Port- 
land, Oregon, for ha Department. oy 


OPINION BY CHIEF 
ADMINISTRATIVE JUDGE 
- HORTON : 


INTERIOR BOARD OF 
INDIAN APPEALS 


This appeal arises from a deci- 
sion rendered May 22, 1979, by the 


Acting Area Director, Portland . 
Area Office, Bureau of Indian Af- — 
fairs, determining the heirship of 


Herman Gene Sherman, deceased 
Klamath enrollee No. 1782.. The 
Acting Area Director’s heirship de- 
termination was rendered wnder 
delegated authority from the Sec- 


retary, who, pursuant to the Act of | 
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Oct. 1, 1965, 25 U.S.C. § 565a(b) 
(1976), is required to determine the 
heirs of any deceased Klamath en- 


empowered the Secretary of the Interior . rollee entitled. to a share of certain 


judgment funds awarded the Klam- 
ath Tribe. The heirs so found by 


the Secretary are thereupon con- 
sidered legal successors to the de- 


cedent? Ss distributive share o the 
fund. | 
In this case, the Acting Area Di- 


rector held Anna S. Nickels, sur- 
_viving mother of Herman G. Shaw 
man, to be decedent’s. sole heir. In 
Teaching this conclusion, the Act- 


ing Area Director rejected the > 
claim of Gertrude E. Harrington 
Sherman, appellant herein, that she 
was the aededent’s surviving spouse. 
Specifically, the Acting Area Di- 
rector held that appellant could not: 
have been married to Herman Sher- 
man because there was no evidence 
that she had obtained a divorce 
from a prior husband identified ¢ as 
John Jordan. 3 

The Acting Area Director’s dec 
sion was appealed by Gertrude E. 


Sherman to the Commissioner of 


Indian Affairs pursuant to provi- 
sions of 25 CFR Part 2. By memo- 
randum dated Oct. 22, 1979, Acting 
Deputy Commissioner of Indian 
Affairs, Sidney Mills, referred the 
appeal to the Board of Indian Ap- 
peals for resolution pursuant to’ 25 
CFR 2.19 (a) (2). 7 
Upon receipt of the administra-— 


tive record, it was apparent to the 


Board that the Acting Area Direc- 


tor’s decision was reached without 


the benefit of any evidentiary hear- 
ing. In light of the factual contro- 
yersies involved, it was. deemed 
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es by the Board to refer 


this case to the Hearings Division 


of the Office of Hearings and Ap- 
peals for a fact- -finding hearing and 
issuance of a recommended decision 


by an Administrative Law Judge. 


Such referral was ordered by the 


Board on Oct. 29, 1979, pursuant to. 
the authority of 43 CFR 4.361(a) 


(1979), as amended, Jan. 23, 1981, 


46 FR 7334, 7337 (§ 4.337) (1981). 


An evidentiary hearing was held 
by Administrative Law Judge Rob- 


ert C, Snashall on Apr. 16,1980,in cession to decedent’s share of 


Portland, Oregon. Gertrude E. 
Sherman, appellant, and Anna S. 
Nickels, appellee, were represented 
by counsel at this hearing. On 
Sept. 9, 1980, Judge Snashall issued 
his findings and recommended deci- 
sion. Therein, he concluded that the 
Office of Hearings and Appeals, in- 
cluding the Board of Indian Ap- 
peals, has no jurisdiction to enter 


an heirship determination in this» 
case; assuming such authority does 


exist, Judge Snashall recommended 


that the Board reverse the Acting 
_ Area Director’s heirship determina- 


tion and hold for the appellant. All 


interested parties were allowed to 


file exceptions to the recommended 


decision. By memorandum dated 
Sept. 26, 1980, counsel for the Office 
of the Regional Solicitor, United © 
States Department of the Interior, . 
Portland, Oregon, filed a statement’ 


disagreeing with Judge Snashall’s 
jurisdictional ruling. By letter 


dated Oct. 14, 1980, counsel: who 
represented appellee Anna Nickels. 
at the evidentiary hearing informed - 
the Board that any further appear-— 


ances by appellee in this matter 


would be. eoanplinel by hen 
pro sé. The Board received excep- 
tions to the recommended deci- 


sion from Anna Nickels, pro se, on 


Oct. 10, 1980. No exceptions have 
been filed by. pepe ete: 


J urisdic tion 


For the proposition chat the 
Office of Hearings and Appeals 
lacks jurisdiction to enter a final 


_heirship determination in this case, 


including thereby a declaration of 


judgment funds awarded the Klam- 


ath Tribe, J udge Snashall stated as 


follows: 
It should be noted at the outset, how- | 


ever, the Klamath Termination Act of | 
‘August 13, 1954, 68 Stat. 718, withdrew _ 


Klamath probate matters from applica- 
tion. of the general Indian probate and 
other applicable laws. 25 U.S.C. 564 (h). 

This general withdrawal of Federal: ju- 
risdiction over members of the Klamath 
Tribe was further buttressed by the Act 
of August 15, 1958 (commonly known as 
Public Law 280), 667 [sic] Stat. 588, 28 


U.S.C. 1360 (1970), which is essence, 
_ inter alia, gave civil and criminal juris- 


diction over all Indian country within the 


state of Oregon to the said state with the 


exception of the Warm Springs Indian 
Reservation. The Act of October 1, i965, 


‘supra, which by section 565a (b) provides 
for distribution of judgment funds to 


members of the Klamath Tribe, mandates 
that “a share payable to a deceased en- | 


rollee shall be paid to his heirs or lega- 


tees upon the filing of proof of death and” | 


inheritance satisfactory to the Secretary 
of the Interior, who’s [sic] findings and © 


determinations upon such proof shall be 


final and conclusive.” The Secretary’s au- _ 


thority to make these determinations was 


_ delegated. to the Area Director, Portland 


Area Office, Bureau of . Indian Affairs. 
See 30 F.R. 14335 (November 16, 1965) : 
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10 BIAM 23A. The undistributed judg- 
ment funds are not to be paid to a de- 


ceased Indian’s estate, but rather the 


Act provides that such funds are to paid 


directly to the heirs or legatees of the 
_ decedent as determined by the Secretary. 
Such funds do not therefore become a 
part of the decedent's trust estate, nor 
do they take on the character of Indian 
trust monies, and are by virtue of the 
aboye 
state court probate proceedings. In fact, 


it appears the Office of Hearings and Ap- 


peals has no jurisdiction whatsoever in 
these proceedings and that the Area Di- 
rector should deposit the share of judg- 
ment funds applicable to decedent, and 


others similarly situated, with the ap-. 


propriate state court for its determina- 
tion of heirs or devisees. (cf: Act of Sep- 


tember 21, 1968, (Public Law 90-507), 82. 


Stat. 860, (California Judgment Funds) ; 
the Act of May 21, 1970 (Public Law 91- 
(259), 84 Stat. 258 (Umatilla Judgment 


Funds). Clearly, Congress did not intend. 


as to distribution of Klamath judgment 
funds the applicability.of 43 CFR Part 4 
nor departmental decisions in accordance 
therewith. (ef: Act of July 1, 1973, 87 


Stat. 99 as affected by the Act of October 


19, 1973 (Public Law 93-134), 87 Stat. 
466.) However, inasmuch as the under- 
signed cannot determine jurisdiction the 
hearing was held as directed ny the 
Board. — 


[1] The Board is Saheble to fol 


low the logic of the above recom- 
mended. findings and conclusions. 
While it is true that the Klamath 


Termination Act, 25 U.S.C. §§ 564- 


564x (1976), rendered inapplicable 


to Klamath tribal members the — 
Secretary’s usual jurisdiction over 


Indian heirship determinations as 


set forth in 25 U.S.C. §§ 372-873 


(1976) (see 25 U.S.C.. § 564h), 
Congress, by the more recent Act of 
Oct. 1, 1965, 79 Stat. 897, specifical- 
ly empowered the Secretary of the 
Interior to determine the rightful 
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statutes distributable through | 


- fund 
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heirs of deceased Klamath enrollees 
entitled to a share of certain judg- 
ment funds payable from the 
United States for the limited pur- | 
pose of seeing that such funds are 

distributed to the heirs so deter- 
mined by the Secretary. The rele- 
vant provisions of the Act of 


Oct. 1, 1965, as codified in 25 U.S.C., 
| state : 


§565_ 


‘The Secretary of the Interior is author- 
ized and directed to distribute in ac- 
cordance with the provisions of this sub- 
chapter the funds appropriated in satis- 


faction of a judgment obtained by the 


Klamath and Modoc Tribes and Yaho- 
oskin Band of Snake Indians, herein- 
after called the Klamath Tribe for the 


purposes of the administration of this 


subchapter, from the Indian Claims 
Commission against the United States in 
docket. numbered 100 * * *, 


§ 5654 
* RS ok Ow. 
(b) a share payable to a deceased en- 
rol'ee shall be paid to his heirs or legatees 
upon the filing of proof of death and in- — 
heritance satisfactory to the Secretary 
of the Interior, whose findings and de- 


_ terminations upon such proof shall be 


final and conclusive * * *, - 

* oe * # * 
§ 565g 
The Secretary is authorized to pre- 
scribe rules and regulations to carry out 
the provisions. of this subchapter. 

There is nothing ambiguous in 
the foregoing statutory provisions - 
concerning the authority of the Sec- 
retary to determine heirs of de- 
ceased Klamath enrollees for the 
purpose of distributing judgment 
shares to those entitled 
thereto. Sec. 565a(b) clearly con- 
templates that the Secretary make 
“findings and determinations” re- 
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garding site a Had Gongs | 


_ intended for the Secretary to merely 
defer to state court inheritance rul- 
ings, it could easily have done so. 


Of course, state probate determina- — 


tions with respect to property of de- 
ceased Klamath Indians may be 
considered by the Secretary, along 
with other kinds of proof, in reach- 
ing an heirship decision under 25 


U.S.C. § 565a(b). 


In accordance with the statutory 


authority to promulgate appropri- 
ate rules to implement the Act of 


Oct. 1, 1965, the Office of the Secre-. 


tary delegated to the Area Director, 


Portland Area Office, Bureau of In- 


dian Affairs, the authority to per- 


form the functions vested in the 


Secretary by the 1965 Act. See m 
FR 14335 (Nov. 16, 1965) ; : 

BLAM 2.13A. Beeaaes: icon. 
tive actions of area directors are 
-appealable under Department regu- 
lations to the head of the Bureau of 
Indian Affairs and to the Board of 
Indian Appeals, it was not only ap- 
propriate but required by law that 
the Area Director’s decision at issue 


in this case be considered an appeal-- 


able action. See 25 CFR 2.19. 
While this probate controversy is 


the first of its kind: to reach the. 
the 


Board of Indian Appeals, 
Board is no stranger to probate dis- 


putes. It is a regular function-of the 


Board to review inheritance deci- 
sions made by Indian probate ad- 
ministrative law judges 


die possessed of trust or restricted 
property. Pursuant to 25 U.S.C. 
§ 348 (1976), the Department is re- 
quired to ae state laws of descent 


who - 
. probate the estates of Indians who 
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and ‘ieapanons in ascertaining the — 
— heirs of Indians who, as in the case 
- at bar, die intestate. The hearing 
held in this case was conducted by - 


the Indian probate judge most fa-— 

miliar with Oregon State law. All 
things considered, therefore, the 
procedural steps taken by the De- 
partment in this matter have 


_ followed a logical] course, within the 


bounds of Departmental rules, to 
secure a fair and just result.t) 

In accordance with the above dis- 
cussion, Judge Snashall’s opinion 


that the Board of Indian Appeals 
lacks jurisdiction in this appeal is 
rejected. | 7 : 


Findings and Seasons 
fegarding Hewrship 


The Board has examined the 
complete record in this case, includ- 
ing the Acting Area Director’s ini- _ 
tial decision, the transcript of hear- 
ing held by the Administrative Law _ 


Judge, all exhibits of record, the 
recommended 


decision issued 
Sept. 9, 1980, and comments of the 
parties subsequent thereto. Based 
on this review, we accept the recom- 


14t would be preferable, in the Board’s opin- 
ion, if special rules existed allowing for in- 
heritance determinations in Klamath judgment 


fund cases. which correspond to the Depart- | 


ment's general Indian probate procedure codi- 


- fied at 43 CFR Part 4, Subpart D. Specifically, 


it would seem more desirable to have an evi- 
dentiary hearing in the first instance presided 


over by an Administrative Law. Judge, not an 
area director, with a right of appeal to this _ 


Board from such heirship determination. How- 


ever, the due process rights of the parties to 


this proceeding have not been violated where, 


- as here, an area director’s heirship ruling was 
appealed, an evidentiary hearing held, and a 


final decision entered following an opportunity 


‘for the submission of briefs by all concerned. 


mended findings and conclusions of 
Judge Snashall to the effect that 
Gertrude E. Sherman, not Anna 
Nickels, is the lawful sole heir of 
Herman G. Sherman. 

- It was proven by Gertrude Sher: 
man that she married the decedent 
on Mar. 13, 1973, at a ceremony held 
in Vancouver, Washington (Exh. 
A-5, Tr. of Hearing). Based on evi- 
denes supplied by Anna Nickels, the 
Acting Area Director held that this 
marriage was invalid because of a 
showing that Gertrude Sherman 
was married to John R. Jordan at 
the time of her alleged marriage to 
the decedent. The foregoing hold- 
ing was entered without any op- 
portunity for appellant to refute the 
evidence submitted by appellee and 
relied upon by the Acting Area Di- 
rector in reaching his decision. It 
‘was established at the hearing. of 
Apr. 16, 1980, that Anna Nickels 
‘had altered a pore Acals showing the 
marriage of one Gertrude L. Sher- 
man to John R. Jordan on Mar. 17, 
1970, by changing the “L” to an 
“E.” Anna Nickels admitted that 
she made the alteration of this sig- 
nificant piece of evidence (Tr. 94). 
But for the resourcefulness of 
appellant who tracked down Ger- 
trude L. Sherman in California and 
brought her to the hearing, this in- 
credible action of Anna Nickels 
might never have come to light.? 





*Anna Nickels attempted to justify her 
fraudulent action on grounds that she had not 
been able to obtain satisfaction on this pro- 
bate dispute for over 6 years and. that: she 
had been told that Gertrude B. Sherman had, 
in fact, been married to John R. Jordan (Tr. 
94). The record also reflects a bitter relation- 
ship between Anna Nickels and appellant 
which was no doubt aggravated when appellant 
was arrested for the shooting of Herman Sher- 
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The Board hereby adopts as its 
own findings and conclusions all 
other recommended findings and 
conclusions of Administrative Law 


Judge Snashall regarding appel- 


lant’s' marital relationship with 
decedent. | | 

[2] The Board specifically re- 
jects the recommended findings and 


conclusions of Judge Snashall that — 


costs incurred by appellee for the 
burial of her son may be reim- 
bursed by the Bureau of Indian Af- 
fairs from the judgment fund 
share to-be paid appellant. There is 
no basis for the payment of such 
claims in a proceeding of this type.* - 

The Area Director, Portland 


- Area Office, Bureau of Indian Af- 


fairs, is directed to take whatever 
actions are necessary to effectuate 
the holdings of this opinion. Pursu- 
ant to the provisions of 438 CFR 
4.1, this decision is final for the 
Devarenient.’ | 


We. Puitie Horton | 
Chief Administrative Judge 


I concUR: 


Frankiin D. ARNESS 
Adminstratiwe Judge 


man on Dec. 25, 1974. Following a preliminary 
examination on Mar. 138, 1975, in State af 


-Montana vy. Gertrude Harrington Sherman, — 


Ravalli County, Montana, appellant was re- 
leased without charge concerning this incident. 

’This “probate” case stems from the nar- 
row duty of the Secretary to. see that certain 
judgment funds awarded members of the Klam-. 
ath Tribe go to such members or their law- 
ful heirs as determined by the Secretary. 25 
U.S.C. §§ 372-373, which the Department has 
construed as allowing the payment of claims 
against the estates of deceased Indians (see 
Estate of John Joseph Kipp, 8. IBIA 30, 87 — 
I.D. 98 (1980)) have no applicability to the 
probate of estates of Klamath Indians “who 
died 6 months or more after Pueust 138, 1954.” 
25 U.S.C. § 564h. 
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‘ aoeal from decision of: the Monten’ 


State Office, Bureau of Land Manage- 
ment, dismissing protest of rejection of — 
simultaneous oil and gas lease applica- | 


tions (MTA-Sims-003). 


Reversed and remanded. 


| 1, Accounts: Payments—Oil and Gas 
Leases: Applications: Drawings—Oil 


and Gas Leases: Applications: i age 


Regulations: Interpretation 


A regulation should be sufficiently clear 
that there is no reasonable basis for an 
oil. and gas lease applicant’s noncom- 


pliance with the regulation before it is 
interpreted to deprive an applicant of a 
preference right to a lease. A regulation 
specifying a bank money order as an ac- 
ceptable form of remittance requires the 
acceptance of a peeonl money -order 
issued by a. bank. 


APPEARANCES: Charles I. | Bydaew 
ski, pro se. 


OPINION BY a 
ADMINISTRATIVE JUDGE 
| GRANT © 


INTERIOR BOARD OF LAND 


APPEALS 


Charles J. Rydzewski anpeals the 
decision of the Montana State 
Office, Bureau of Land Management 
(BLM), dated Sept. 12, 1980, dis- 
missing his protest of BLM’s rejec- 
tion of his tendered remittance and 
drawing entry cards-for the July 
1980 simultaneous oil and gas 
drawing. 


Appellant filed drawing entry 
cards for several parcels * available 
in the July 1980 drawing, but his” 
tendered filing fee. was rejected by | 
BLM because, as the BLM decision 
dismissing ce protest states, his re- 


mittance,.designated on its face as a 
personal money order, did not meet 


the requirements of 48 CFR 
3119,9-9. 45 FR 35164 (May 23, 


1980). The regulation states “The | 
- filing fee shall be paid in U.S. cur- 
rency, Post Office or bank money 


order, bank cashier’s check or bank 
certified check, made payable to the 


| Bureau of Land Management. 2 


Reference to copies of the re- 


jected instruments in the case file 
discloses that they are both identi- 


fied as a “Personal Money Order,” 


and that they bear the name of 


Union Bank and Trust Co., N. A. 
(Union Bank), with an addvess of 
Grand Rapids, Michigan. The in- 
struments further contain the in- 
scription “Pay To The Order Of” . 


- followed by a blank line to be filled 
in with the name of the payee; the 


specification of a certain amount of 


money to be paid, together with the 
name of the bank, which has been 
imprinted by machine; and blank 


lines for the date, signature, and 
address of the drawer. The instru- 


“ments have been signed by appel- 


lant, Charles J. Rydzewski, as 


drawer, and the blanks for the name 


of the payee, the date, and the ad- 
dress of the drawer have been com- 
pleted in the cr ap- 


1The parcels to which ‘this opal applies. — 
are: 7 through 11, 14, 15, 17 through 19, 23; 
32, 37, 38, 40 through 42, 44, 48 through 50, 
89, 91, 94, and 104 through 111. 
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7 pellant. The instruments have not 


been signed by an official of the 
bank; but the bank’s name appears 


in the lower left hand corner, and 


the bank’s serial number for the 


- money order appears in 1 the UDP 


right hand corner. 
In his statement of reasons for 


appeal, appellant asserts that the | 
personal money orders he tendered 


are “responsible, acceptable, [and 


negotiable across the nation.” Ap- 


pellant states that “[a]ll banks in 
the Midwest States area issue the 


same kind of money orders, [and] 


there is no other type of bank money 
order [available].” 


A letter from the Vice Prsiient 
and Assistant Cashier of Union > 


Bank, James E. McGookey, sub- 


mitted in PURper of the appeal, i 


states: 


| Gentlemen: 


Our customer, Charles R. Rydzewski, : 


has asked us to write this letter regard- 
ing his appeal under the above docket 
number. 


ski purchased from us and submitted to 
you are valid instruments issued by our 


bank and which would be honored upon 


proper presentation. We consider the 
personal money orders to represent bank 
funds and as such we classify them as 
official checks similar to cashier’s checks 
and certified checks. We do not issue an 


instrument with the designation bank : 


money order but instead use the personal 
- money order. 


We hope that this will help to aie. 


the nature of the instrument which Mr. 
Rydzewski submitted to you. 


The pertinent regulations gov- 
erning the simultaneous oil and gas 
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: ‘filing procedures provide that only 


certain forms of remittance are ac- 


‘ceptable in payment of the filing © 
fees, including “bank money order, 


bank cashier’s check or bank certi- 
fied check.” 45 FR 35164 (May 28, 
1980) (to be codified in 43 CFR 
3112.2-2(a)). Further, the regula- 


tions provide that applications filed 
shall be examined prior to selection 
and that any application which is — 


“Ta]ccompanied by an unacceptable 
remittance” shall be returned to the 


applicant together with the filing 


fee. 45 FR 35165 (May 23, 1980) _ 
(to be codified in 48 CFR 3112.5 | 


(a)). Therefore, the issue raised by 


this appeal is whether a simultane- 


ously filed oil and gas lease applica- 


tion accompanied by a filing fee in 
the form of a personal money order 
issued by a bank is properly reject-_ 


ed pursuant to a regulation provid- 


ing that a bank money order is an — 
acceptable form of remittance. | 
[1] A bank money order has been 


| defined as “an instrument issued by 
We wish to verify to you that the per- © 
-gonal money orders which Mr. Rydzew- 


an authorized officer of a bank and 
directed to another, evidencing the 
fact that the payee may demand ~ 
and receive upon indorsement and 
presentation to the bank the amount 


‘stated on the face of the instru- 


ment; such an instrument is paid 
from the bank’s funds and liability 
for payment rests solely on the issu- 
ing bank.” 2 Anderson, Uniform 
Commercial Code, § 8-104:20 (2d 
ed: 1971). A personal money order 


_ issued by a bank for a consideration 


accepted as adequate by the bank is 


a purchase of the credit of the bank 
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and constitutes : a means of Seabliehe. 


ing or transmitting that credit so_ 
that once issued to the purchaser it 
is no longer revocable by the bank. 


10 Am. Jur. 2d. Banks § 545 (Supp. 


1980). Thus, it would appear that 
the payee of a money order issued 
by a bank may be assured that _ 
funds to cover the instrument. have | 
been transferred to the bank. The 
money orders submitted by appel-— 
lant are consistent with this defini- — 
be countermanded. See Frank H. 


tion of a bank money order. 


However, a bank money order 
_ that does not require the signature 
of the issuer has been held subject | 


to a stop payment order. 10° Am. 
Jur. 2d, Banks § 643 (Supp. 1980). 


An instrument denominated a “Per- . 
sonal Money Order” which at the 


_ time of purchase by the bank’s cus- 
tomer had an amount of money 


written on it, and on the face of. 


which the bank’s name and address 


_. were printed, but. which was blank 
- as to date, payee, and name and ad- 
dress of drawer, these items being | 
‘they are: drawn on a bank, issued 
chaser, falls. within the “check or by the drawee’ bank, and signed by — 
_ other draft” provisions of sec. 3— 
409 of the Uniform Commercial 
Code (UCC) on which drawee is- 
not liable until acceptance of the ~ 
instrument and, accordingly, i issub- acceptable. Unfortunately, the gov- 
ject to a stop payment. order prior ~ 
- to such acceptance. Krom v. Chem- 
ical. Bank New York Trust Co. 38 
App. Div. 2d 871, 329.N.¥.S. ‘od o1 
7 (1972). ‘This. Board: has: recognized - 
that a personal: money « order issued - 
| by. a bank is.similar to a personal 


ra - eho to the. extent that payment: ‘ 


subsequently completed — by pur- 


of the | 
“bank money orders” as an accept- 
able form of remittance, BLM at- 


-cant’s. 


oe - 


may be ne any time prior ‘to 
acceptance by the drawee bank. Ross” 
L. Kinnaman, 48 IBLA 239° (1980). 

Thus, a bank personal money or- 
der may be distinguished from a 
customary bank: money order signed — 


by an authorized bank official, 


which, like a cashier’ s check, entails 


‘an: instrument drawn on a bank, 1s- 


sued. by- the" drawee.. bank, and 
signed. by an authorized bank em- 
ployee, so that it cannot ordinarily 


Gower, Jr. 53 IBLA 146 (1981) ; 


 Ouy Petroleum, Ine., 52 TBLA 239 | 


Siibsscuenk to issuance 


(1981). | 
regulation identifying — 


tempted by internal memorandum - 
to make this distinction in specify- 
ing what type of bank money order’ 

is acceptable. Instruction Memo- 


randum No. 80-635, change 2,dated | 
Nov. 3, 1980, asserts that. the char- 
-. acteristics of bank money orders are 


similar to: cashier’ 's checks in that | 


an: authorized bank employee. ‘The 
instruction. memorandum | further — 


‘states that personal money orders, 


even if issued by a: bank, are not. 


erning regulation was not amended — 


tin reflect this clarification. 


AY ‘Tegulation — should be - suffi- a 


‘eiently clear that there i is no reason- 
able: basis for an ‘oil and | gas appli- =~ 
with. the. 
regulation’ before it is interpreted. 
to deprive) an. applicant, ¢ of a. ae ae 


| noncompliance 
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erence Hohn to a eases Bill a. 
Maddox, 34 IBLA 278 (1978); A. 


M. Shaffer, 73 LD. 293 (1966). The 


regulation simply does ‘not specify 


_ what types of money order. issued 
by banks are acceptable. Therefore, 


personal money orders issued by a 


bank should be accepted and rejec- 
tion of appellant’s remittance and 


drawing entry cards was impr oper. 
Accordingly, pursuant to the au- 
thority delegated to the Board of 


Land Appeals by the Secretary of © 


© U38,. GOVERNMENT: PRINTING OFFICE 


DECISIONS OF fe DEPARTMENT OF THE INTERIOR 


[88 1.D. 


the Interior, 43 CFR 4. 1, the de- 
cision: appealed from is reversed | 


| and the case is remanded. 


©. Ranpart GRANT, JR. 
. Adminiatratiwe J udge 


‘WE CONCUR! 
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Chie f Administrative Judge 
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Administrative Judge ye 
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fer from the Decision of the Alaska 


State Office, Bureau of Land Manage- 


ment ¥F-14866-A, F-14866-A2 and: 
. AA-9368, . | 


‘Affirmed in. part: modified : in in part 


1. Rights- Sof. “way: Revised Statutes 
Sec. 2477—Rights-o of-way: Nature « of 
| Interest | Granted ap 


A right- of-way granted ie Revised Stat- 
ss utes Sec. 2477 is a less-than-fee interest: 
in the nature of an easement. Following , 


the acceptance of a. Revised Statutes 


Sec. 2477 grant of right-of- -way, the Fed: 


eral Government retains. its” fee interest 


in the land, subject to the right-of-way, 


and may dispose of it pursuant to law. - 


~ Act: 
- Rights: 


Conveyances: 
_ Third- Party — 


| tive. Claims — Settlement Act: 
ments: Public Easements oe 


= existing right- -of-way. 


3, Alaska. Native. Claims aie | 
‘Valid Existing 


Act: 


a Conveyances: 
: Rights: 


Paes Party - 


*Not | in “chronological. order. 


tive Claims - 


trative 


-Interests— : 


Mincks Native isin Settlement Act: 


Conveyances: Easements—Alaska Na- | | 
Settlement Act: Base: | 


ments: Public Easements | 


The continued existence ‘of a nactdeal - 
. Statutes Sec. 2477 right-of-way following. 7 
conveyance of the underlying fee interest 


is entirely independent of any reserva- 


casement. 


tion, a to. $17 (b), of a aoe 2. | 


4, Alaska Native Claims Settlement 


Act: Administrative Procedure: Deci- 
sion to Issue Conveyance—Alaska Na- 
tive Claims Settlement Act: Adminis» 
- Conveyances— =e 
Alaska’ Native Claims Settlement Act: 
Conveyances: Valid Existing . ce, ag. 
Third-Party Interests ie . 


Procedure: 


Rights-of-way granted - Revised Stat. 


utes Sec. 2477 shall be- identified. in the a 


decision. to issue conveyance and in the 


conveyance document in the same manner” 4 

.. ag other third: ‘party interests ‘which the — 

. - Bureau of Land Management peed. not. 

eS Alaska Native Claims” ‘Settlement aoe a 

Valid Existing — 

Interests—- 

Alaska Native Claims Settlement Act: 
 Conveyances: Easements—Alaska Na- 

-Ease- 


adjudicate. 


APPEARANCES: ae ‘tig, Esq, eae 
on behalf of the State of Alaska, Dept. _ 
of Transportation ‘and Public Facili- o 
ties; M. Francis Neville, Esq., Office of 
| - the Regional Solicitor, on behalf of the. 


| | - Bureau of Land Management. 
i The. existence of a Revised Statutes Sec. af 
ao 2477 right- of-way precludes neither the Me 
_ reservation of an overlapping §17(b) 
public easement nor the: conveyance ° ‘of © 
the underlying fee. Such reservation ae 
3 3 conveyance does not affect the previously : 


OPINION BY ALASKA 
NATIVE OLAIMS APPEAL | 
BOARD yr 


+ Summary of Appeal 


‘This appeal involves. the question = 

: of whether the ‘Bureau of Land | 
Management. erred in deciding to. 
=e SCORN EY jand pursuant to the Alaska, 


88 LD, ‘No. 7 


OF THE 
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Native Claims 
(ANCSA) without expressly de- 


DECISIONS 


-elaring the conveyance to be subject — 
to an alleged R.S. 2477 right- of-way 


located thereon. The issues raised 
are whether the land subject to an 
R.S. 2477 right-of-way can be con- 
veyed, and whether the Bureau of 
Land Management may reserve, 
pursuant to §17(b) of ANCSA, a 
public easement along the entire 
length of the right-of-way. 

The Board holds that the exist- 


~ ence of an alleged R.S. 2477 right- 
of-way neither precludes convey- 


ance. of the subject. land nor the 
| reservation of a coincident public 
easement, 
Bureau of Land Management. is 
informed of the existence of the 
right-of-way, the decision to issue 
conveyance and the subsequent 


- conveyance document must express- 
ly declare that the conveyance and — 
the public easement are each subject. 


to the right-of- “way. 


TS urisdiction 


The Alaska Native Claims ene 
| peal Board, pursuant. to delegation 
of authority to administer . the 
Alaska Native Claims Settlement 


Act, 85 Stat, 688, as amended, 43 
U.S.C. §§ 1601-1628 (1976 and 
: Supp. I 1977), and the implement- 


ing regulations in 43 CFR Part 
2650 and 43 CFR Part 4, Subpart J, 
hereby makes the following find- 
Ings, conclusions and decision. 


? Procedural Background 


In 1959 and 1960, the State of 
Alaska constructed, on public lands, 


DEPARTMENT OF THE INTERIOR 


Settlement Act. | 


but that where the 


{88 LD. 


a road from the south end of the 
Hooper Bay Airport easterly to 
the village of Hooper Bay. In so 
doing, the State purported to ac- 
cept the grant, pursuant to Revised 
Statutes Sec. 2477, 14 Stat. 253 © 
(1866) (repealed 1976) (RS. _ 
9477), of a 100’ right-of-way (r/w) — 
along the entire length of the road. 

On Sept. 30, 1980, the Bureau of 
Land Management (BLM) issued 
its decision numbered F-14866-A, 
F-14866-AQ, and AA-9368. The de- 


cision approved for conveyance to 


Sea Lion Corp. (Sea Lion) lands 
surrounding the village of Hooper. 
Bay, including the lands covered by 
the Hooper Bay Airport Road. 
~On Oct. 80, 1980, the State. of 
Alaska, Dept. of Transportation 
and Public Facilities (hereinafter 
State), appealed the above-desig- 
nated decision..The State alleged 
that R.S. 2477, prior to its repeal in | 
Oct. 1976, was a standing offer of a 
free r/w, which r/w was created. 


upon acceptance of the offer by the 


State. The State argued that accept- — 


ance was complete when the road - 


was finished (in. 1960), if not 
proviousy- 

The State ashaned that all ai: 
sequent entries are subject to the 


State’s r/w, thus BLM may reserve | 


a public easement pursuant to § 17 
(b) (8) of ANCSA only subject to — 
the State’s 100’ r/w. In fact, the 

State argued, there is no r/w in- 
terest remaining for the BLM to re- 
serve to itself. By the reservation of 
an easement to itself, BLM in effect 
seeks to repeal the State’s r/w. The 
State asserted that the road itself 
is a preexisting (pre-ANCSA) 100’ 
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ai and that the BLM’s failure to 


object 20 years ago to the State’s ac- 


ceptance of a 100’ r/w should now 


estop BLM from seeking to limit | 


that r/w by almost half its present 


| width. 


The BLM filed its Answer on 


Jan. 9, 1981. BLM asserted that the 


| State's. alleged r/w “does not pre- 
clude. the reservation of a §17(b) 
easement for the road and the con- 
veyance of the underlying fee to 


Sea Lian Corp. N either the §17(b) 


easement nor the conveyance to the 
Village corporation will affect the 


State’ s interest, if, any, under [R. 8. - 


2477].” 

The BLM pointed out that ths 
_ State devoted a significant portion 
of its brief to arguments that it has 


a valid interest pursuant to RS. 
2477. BLM asserted that the De- 


| partment is not the proper forum 
for such arguments, and that. ques- 


tions involving the validity of 
a rights-of-way | under RS. .- 
should be resolved in: State court. 


The BLM further asserted. that, 
pursuant to the Nov. 20, 1979, 
amendment to Secretary’s | Order 
No. 3029, 43 FR 55287 (1978) (8.0. 


3029), the BLM. has neither the — 
authority nor the obligation to ad- 


judicate R.S. 2477 r/w interests, 


. thus the existence of the State’s 


claimed r/w cannot be a factor i in 

deciding - whether a 817 (b) ease- 

ment should be reserved. 

The BLM disagreed with the 
State’ s apparent. assumption. that 


the State’s claimed r/w would some- - 


how be diminished by the proposed 


QATT 


conveyance of Pete and reservation 
of a §17(b) easement for the air- 
port road. The BLM declared that, 
as the appealed decision expressly | 
states, all ANCSA conveyances are _ 
subject, pursuant to §14(g) of 


ANCSA, to valid existing rights. 


The BLM further asserted that the 


appealed decision, in compliance 
with the Nov. 20, 1979; amendment 
‘to S.O. 3029, did not and. could not | 
_ Tecognize the State’s claimed r/w. - 


The BLM argued further that an > 
RS. 2477 r/w isa less-than- fee i in-. 


terest in the nature of an easement. _ 


BLM declared that the ‘Federal. 


‘Government may dispose of its re- 

maining fee interest in spite of an 
RS. 2477 claim and regardless of 
the absence of a reservation or ex- | 


ception in the patent for the alleged 


r/w, and that conveyance is not 
‘Inconsistent 


with an RS. BATT 
claim. 
BLM also mescrina that reserva- 


tion of a § 17 (b) easement, is not 


inconsistent with a ‘claimed RS. 


2477 x/w, and that the State’s argu- — 


ment is based upon a mistaken view 


of the nature of an B.S. 2477 1/w 3 
‘3 interest. 


‘The State, on Feb. 9, 1981, replied ay 


‘that the true. effect. of the BLM’s — 
reservation of a 60" wide §17(b) 
easement is to dedicate 40 feet ofthe — 
State’s r/w to a third party while 


appropriating the remainder of the 


State’s property interest. for itself. 


The State declared that the only 
dispute before the Board concerns 


the effects rather than the validity "ig 
‘of the State's iad and that this _ 
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Board is the proper forum before 


which the State may seek preety 


of its r/w interests. 


'The State declared that its ac- 
 ceptance of the. B.S. 2477 grant 
- severed the resulting r/w from the 
public domain, and thus there is 
nothing for BLM to adjudicate. 


The State argued that if the BLM | 


has a duty to make certain that pub- 


lic rights-of-way are preserved, 
then § 17 (b) of ANCSA ‘requires | 
that BLM recognize the — 


only | 
- State’s valid existing r/w at Hooper 


Bay, and that such recognition is _ 
| tmerely an acknowledgment, and not 
an adjudication, of the r/w. The 


State also argued that should the 


BLM believe further action is nec-— 
essary to fulfill its § 17 (b). obliga- 
tions, the BLM could reserve a 100’ — 
public r/w and expressly state that 
such r/w is subject: to ADS State’s oe 
eee Mie OATT r/we = 
‘State asserted ‘that the 


The 
BLM’s failure. to reserve to: itself 
the full 100’ width of the State’s 


greatly diminished. For an example 


-. of the latter concern, the. State de- 
 clared’ that if the BLM’s reserva- 
tion were recognized, the State 
would no longer be. authorized to. 


independently, without Federal ap- 


-proval, locate and relocate utilities. 
within its r/w. Further, the Federal : 
| Government. would become respon- 


sible along with the State for main- 


tenance of the Hooper Bay Airport — 
-. Road, 


| resulting in considerable 
iene semen problems. : 


OF THE DEPARTMENT OF THE INTERIOR 


[88°L.D. 


~The State argued that acceptance 
of the R.S. 2477 grant severed the 


land underlying the r/w from the 
public domain, and that BLM can- 


not now reserve an interest in prop- 


erty: which. it relinquished to ae 


State. 

Finally, the State asserted ‘that 7 
there is no authority for the propo- 
sition that the State’s r/v Ww can exist: 


| concurrently with the public ease- 


ment reserved to the United States. 


The State distinguished Berger v. 


Ohison, 9 Alaska 889 (D.C. Alaska 


1938), on the basis that the court = 
ruled therein with regard to a spe- 


cific intersection, and not a length- 


- wise congas = two rights-of- ye 
way. 


Decision 


“The: State has bronght this. ap- 


en asking: a 
~ (1) cancellation ‘of the propose d i 
| Be aca of a public easement co- 


incident with a portion of the — 


State’ s RS. 2477 r/w fe for the a | 


- r/w. causes the State to lose its r/w er Bay Airport Road; 


interest in the portion not reserved, 
and that the State’s ability to exer- 
cise its. ‘property rights within the 
60’ reserved to the United States is 


~ (2) alternatively to item 1, reser- 


vation of a 100’ wide pubic ease- 
ment entirely coincident with, and. — 
expressly. subject. to, the. State's R. 


S. DATT r/ws) 
~ (8) exclusion of the State's 100" 


BAS. 2477 r/w from conveyance to 


Sea Lion Corporation ; : 
The State also, without explana: ) 


tion, asserts that BLM’s reservation 


of only a 60’ wide § 17(b). public — 


easement causes the State to lose 7 


that 40’ wide portion of its RS. 


| 2477 t/w not overlapped by the 


§17(b) easement. | - 
The BLM has responded that the | 


| ‘State’s oe R. . O47 x/w pre- 


7 620] a : : “4 STATE 
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alades ‘neither: ‘veservation of a 


Hooper Bay Airport Road nor con- 
veyance of the -underlying fee to 


Sea Lion Corp. BLM asserted that — 


it has neither the authority nor the 


obligation to adjudicate the validity 


of the: asserted r/w, and. that the 


existence of the alleged r/w cannot 
be a factor in deciding whether a | 


§17(b) easement’ should be. re- 
served. The BLM also asserted with- 
— out’ explanation, except by allusion 


to the Nov. 20, 1979, amendment to. 


S.O. 8029, that it cannot recognize 
the r/w claimed. by the State. 
Sec. 14(g) of ANCSA ee 

In part: 


An conveyances made Speen to this 
Act - shall be subject to valid existing 


rights. Where, prior to.patent of any . 


land or. minerals under this Act, a lease, 
.. contract, - ‘permit; right-of-way, or ease- 
ment * * * has been issued for the surface 


or. minerals covered under. such patent, 


_ the patent shall contain provisions mak- 


ing it subject to the lease, contract; per- — 
. nit, right-of-way, or easement, and the - 
right of the lessee, contractee, permittee, 7 
“or grantee to the complete. enjoyment. of 
= all rights, privileges, and benefits Mmereby 


granted. to him. : 


Departmental regulations found 


in 43 CFR 2650. 3-1 (a) Bipuce fur- 


ther that: - 


Pursuant to sections: 14(z)- and. 29(b) 
of [ANCSA], all conveyances issued un- | 


der. the. act shall exclude any lawful 


. entries | or entries which have. been per- | 
-. fected under, or are being maintained in 


compliance with, laws leading to acquisi- 


tion of title, but shall include land sub- _ 
ject to valid existing rights. of a tem- 
porary or limited’ nature such: ag #* 


rights- of-way eK 


Accordingly, | | ‘elinadlial 


. Native 


| lands sabe to rights-of-n way. are 

8 17(b). public easement. for the | 
_suant to ANCSA, but the convey- 
ances are subject to the rights- 


to be included in. conveyances pur- 


of-way. Further, the Board has 
previously. ruled that: both the deci- 


sion to convey lands and the subse- 


quent conveyance document must 
specifically identify interests in the 
lands being conveyed which are 


protected under ANCSA as valid. 
existing | 
of-way granted by the. United 
States are, if valid, protected under 

§ 14(g) of ANCSA as valid exist- 
ing rights, they must be specifically 7 


rights? Since  rights- 


identified in both the BLM’s deci- 
sion to convey lands and the subse- 


quent conveyance document. 


Prior to its repeal in 1976, B.S. 


29477 provided simply : “The right- | 


of-way for the construction of 


highways over public lands, not 


reserved for public uses, 1 is hereby 3f 
granted.” . 

The State asserts that its ane | 
ance of the R.S. 2477 r/w grant 


| severed from the public domain. the. 
land underlying the r/w. ‘Such os | 


sertion i is incorrect. 


“MAL right- of-way is most ianeall 
| defined as the right of passage over. 


another person’s land.” Wilderness 


» Society v. Morton, 479 F. 2d 842, 
853 (D.C. Cir. 1978). It would: be 


unusual to apply the term to abso- 


lute ownership of the fee simple of 
Jands to be used for. re) ees or 


- aaepenls of the State ‘of Alaska/Seldovia 
Association, Ine.;. 
I.D. “849 (1977) [VLS. 75--14/75-15].. ‘See- 
retarial | ‘policy expressed in 8.0. . 8029 and ~ 


-. not changed. by the Nov. 20, 1979 amend- . 


ment thereto | - essentially 


affirmed | ‘the 
Board's ruling on ‘this matter. 
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any ahes kind of a way. Williams 
v. Western Union Ry. Co., 5 N.W. 
489, 484 (Wis. 1880) ; BLACK’S 
LAW DICTIONARY 1489 ‘(4th 
ed. -rev. 1968). 


“no compensation is made will be 
strictly construed against the gran- 
tee and pass nothing but what is 
conveyed in clear and explicit lan- 
guage.” Oregon Short Line RL. 
Co. v. Murray City, 277 P. 2d 798, 
- 802 (Utah 1954). “[A]ny ambiguity 
in a grant is to be resolved favor- 
ably to a sovereign grantor— ‘noth- 
Ing passes but what is conveyed 1 _ 
clear and explicit language’ em 
Great Northern Ry. Co. v. Cali 
States, 315 U.S. 262, 272, 62 S.Ct. 
529, 533, 86 L.Ed. 836 (1942). 


[1] Accordingly, a r/w granted — 


by B.S. 2477 is a less-than-fee inter- 
est in the nature of an easement. 
Berger v. Ohlson, supra at’ 395; 


Oregon Short Line R.R. Co. v. Mur | 


ray City, supra at 802. Following 


the acceptance of an R.S. 2477. 


grant of r/w, the Federal Govern- 
ment retains its fee interest in the 
_ land, subject to the r/w, and may 
dispose of it pursuant to law. Al- 


fred E'. Koenig, A-301389 (Nov. 25, 


1964); Herb Penrose, A-29507 
(July 26, 1963). | 

The Federal Government’s reten- 
tion and control of the fee interest 
_in the land affected by an B.S. 2477 
r/w, which control includes the 


Government's. authority to issue ad- 
ditional rights-of-way affecting the 
same land, is manifest in Depart- 
mental regulations in. 43 CFR 2822. | 


2-2, which state : | 
AD right-of-way granted persudat to 


R. S. 2477 confers upon the sees the 


DEPARTMENT oF THE INTERIOR 


Furthermore, | 
“grants by the sovereign for which. 


[88 LD. 


right to use the re within the right-of- 
way for highway purposes only. Separate | 
application must: be: made under perti- — 


- nent statutes and regulations in order to 


obtain authorization to use the lands 
within such rights-of-way for other pur- 
poses. Additional rights-of-way will be 


- subject to the highway right-of-way. Fu- . 


ture relocation or change of the addi- 
tional right-of-way made necessary by — 
the highway use will be accomplished at 
the expense of the additional right-of- 
way grantee. Prior to the granting of an 


additional right-of-way the applicant 
therefor will submit to the Authorized 


Officer a written statement from the high- 


way. tight-o f-way grantee indicating any 


objections it may have thereto, and such 
stipulations as it considers desirable for. 
the additional right-of-way. Grants under 
R.S. 2477 are made subject to the pro- 

visions of § 2801.1-5(b), (c), (d), (e), | 
(i), and (k) of this chapter. 


The decision of the District 


Court in Berger v. Ohlson, supra, 


is not contrary. The Court, in dis- 


cussing an earlier Colorado case, 


specified that the grant of ar/wun- — 
der RS. 2477 “severs the land” 
from the public domain, and that 


following appropriation and prop- — 


er designation, the “way” ceased 


_ tobea portion of the public domain. 
9 Alaska at 395. But the Court im- 


mediately went on to find that the — 


right granted under R.S. 2477 was - 


in the nature of an easement which 
could exist concurrently with a r/w 


subsequently granted to the Alaska 
Railroad. 9 Alaska at 395. The 


Court manifestly was not declaring 
that the grantee of an B.S. 2477 r/w 


received fee simple title to the af- — 
fected ground. .The specification — 
that such a grant severs the “land” 


seems to be an unfortunate choice 


_of words rendered in a context in 


which the emphasis was on the sev- 
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erance, and the point being made | 


was that an R.S. 2477 r/w is not a 
right obtained money by prescrip- 
tion. 

[2, 3] Thus, the eastanite of an 
R.S. 2477 r/w for the Hooper Bay 
_ Airport Road precludes neither the 
reservation of an. overlapping 
§17(b) public easement nor the 
conveyance of the underlying fee. 
In either case, the owner of the B.S. 


2477 r/w retains the r/w interest, 
and the reservation and/or convey- 
_ ance is subject to that r/w interest. 2 


‘Such reservation and/or convey- 


existing r/w.® Accordingly, the con- 
tinued existence of the R.S. 2477 


r/w following conveyance of the — 


underlying fee interest is entirely 
independent of any. reservation, 


_ pursuant to §17(b), of a public 
easement coincident with that. 1/w 


interest. | 
| Overlapping $17 (b) ouble ease- 

ment and R.S. 2477 r/w interests 
_ may cause some administrative con- 
cern regarding future maintenance 
and other responsibility within the 
affected area. Such concerns, how- 
ever, do not preclude the existence 
of both interests concurrently. 

[4] The BLM has asserted that it 
has neither the authority nor the 
obligation to adjudicate the valid- 
ity of the State’s asserted r/w. In 
deed, the 


-843 ULS.C. § 1613(g) ; State v. Crawford, 
441 P, 2d 586, 590, (Ariz. 1968). 


3 The rights acquired by the public pursuant oo 
' to R.S. 2477 are not affected by the passing _ 
into private ownership of land over which — 

a ‘public highway has been thus. established. | 
Lovelace v. eae 168 Pp. 2d 864 oes 


-, 1946). 


Secretary’s Nov. 20, — 


1979, ae 3.0, 3029 de- — 


clared that BLM should not adjudi- 
cate rights-of-way claimed under 
R.S. 2477. Nonetheless, said amend- 
ment does not preclude identifica- 


tion of claimed R.S. 2477 rights- 


of-way. Such rights-of-way shall be 
identified in the decision to issue 
conveyance and the conveyance 
document in the same manner as 


other third-party interests which 


the BLM need not adjudicate. Such 
identification does not recognize or 
declare the ce. of the valleced 


2 oC | interest. 
ance does not affect the previously 


- Order _ 


The above- “designated renee of - 
the Bureau of Land Management is 
hereby amended so as to conform to 
this decision of the Board. Publica- 


- tion of an amended decision to issue _ 
conveyance is not required. The con- — 


veyance document issued pursuant 
to the above-designated decision of — 
the Bureau of Land Management 


shall expressly state that the con-- 


veyance of land and the reservation 
of a public easement for the Hooper 
Bay Airport Road are each subject 
to the State’s R.S. 2477 right-of- 
way, if valid, for the Hooper Bay ~ 
Airport Road. 

This represents a unanimous deci- 
sion of the Board. 


Jupitu M. Brapy - 
Administrative Judge 


Asicar. F. Duxnine- 
| _ Administrative Judge 


‘Josep ah Bee 
7 Administrative Judge 
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“STATE OF ALASKA* 


| 5 ANCAB 324 


Decided June 26, 1981 : 


: Appeal on the Decisions of the 
Alaska ‘State Office, Bureau of Land 
Management F-19165-16, F-14882-A 
and F-14882-B, | 


‘Partial decision ofirming BLM. 


se Alaska Native Claims Settlement 
Public Lands: Gen- 
| erally—Submerged Lands 


The Department. of the Interior under. 


provisions of ANCSA and regulations in 
43 CFR has both the authority and re- 
- sponsibility | to determine which lands, 
-including submerged lands, are “public 
_ lands” within the definition of §3(e) of 
ANCSA and are therefore available for 


. _ selection | by a Native corporation. 


2. Alaska Native Claims Settlement — 


Act: Conveyances: Generally—Alaska 
_ Native Claims Settlement. Act: t Naviger 
ble Waters 


The Bureau: of Land Management is not 


: _ bound to make its. navigability determi- 


‘nations in conformity with information 
_ provided by the State of Alaska pursuant 
to 48 CFR 2650.1(b). as to navigability 
of water bodies within lands selected 
under ANCSA, or to accept the pales 


es conclusions as to navigability. 


ee Alaska. Native Claims Settlement 
Act: Conveyances: Generally—Alaska 


Native Claims Settlement Act: —— 


- ble Waters 


_. When. the State” of Alauieats claim of 
ownership’ of submerged lands is based: 


solely upon its own conclusions as to the 
-navigability of water bodies within lands 


*Not in chronological order. 
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selected under ANOSA, and not upon a. 


final adjudication of navigability, the | 
mere assertion of the State’s ownership 
does not constitute a claim of title in the __ 
submerged lands .which requires the 


Bureau of Land Management to exclude. 
such lands from the Decision to- Issue 
ponyey enc : : 


APPEARANCES: Elizabeth § ee 
ham, Esq., for Doyon, Limited; G. 


Kevin Jones, Esq., Elizabeth J. Barry, | 


Esq., Bruce E. Schultheis, Esq., Office 


_ of the Regional Solicitor, for the Bu- 


reau of Land Management; William H. 
Timme, Esq., Wilkinson, Cragun & 
Barker, for Gana-a’ Yoo, Limited; Shel- 


ley J. Higgins, Esq., Assistant Attor- 
ney General, for the State of aa 


OPINION BY. ALASKA 
NATIVE CLAIMS APPEAL - 
BOARD 


Summary of Appeal 


“The sole issue raised by Din - | 


Limited 3 is “whether BLM erred-iIn - 


approving for conveyance to and — 
charging against the acreage en- | 
titlement of Doyon, Limited [un- - 
der ANCSA] submerged lands to 
which the State of Alaska claims 


title.” As to this issue, the decision _ 


of the Bureau of Land Management | 
is affirmed without affecting the 


“issues of navigability as raised by . 


the State of Alaska. 
‘The Board concluded that the 
Bureau of Land Management acted 


within its authority and responsi- 


bility to determine what lands are. : 
“public lands” under §38(e) of 


ANCSA and. therefore available — | 
for selection by a Native corpora- 


. subsequently, 
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tion ei it raat a detonation : 
of the ponmavieeeuy of water . 


bodies. = 
The Board further found that 


. since the State of Alaska’s claim of 
ownership of the submerged lands — 

relied solely upon its own informa-. 
tion on navigability of the water 


bodies, that the Bureau of Land 


Management was neither bound to , 


accept the State of Alaska’s con- 
trary result nor to recognize its 


claim as an interest leading to a fee — 


title which required excluding of 
land under AN CSA. | 


7 urisdiction | 


sj “The Aig Native Claims ie 
= peal Board, pursuant to delegation 
of authority to administer the 


‘Alaska Native Claims ‘Settlement 


= Act, 85 Stat. 688, as amended, 43 
(1976 and | 
— Supp. I 1977), and the implement- 


U.S.C. §§ 1601-1628 


ing regulations in 43 CFR Part 
2650 and 48 CFR Part 4, Subpart 


d, hereby makes the following find- — 


oe conclusions and decision. 


+ Procedural Background 
On Jan. 23, 1974 and Dee. 9, 1974, 


: ite applications F-14882-A 
and F-14882-B, were filed for the 
Native Village of. Koyukuk which | 
- along with other 

Native villages, merged into the 


single corporation of Gana-a’. Yoo, 


_ Limited. The selection applications 
excluded certain water bodies, ase 
_ serting that ownership: of the sub-— 
tion application F-19155-16 er ia 
filed ‘by Doyon under .§12(c) 0 


_Imerged . lands. was claimed by the 
State of f Alaska. : 


On Apr. 15, 1980, a Decision 7 _ ea 


Issue © Gonveyance (DIC) | 


issued by the Bureau of Land. | 


Management (BLM) which found — 


these same water bodies to be. non- — 7 


navigable, stating: 


- Because these water bodies have been “ 


determined to be. nonnavigable, they are — 
- eousidered to. be public lands withdrawn — 


under. See. 11(a).(1) and available for — 


selection by the village pursuant to See. 
12(a). 


of the Alaska Native Claims 7 
Settlement Act. 
Section 12(a) and 43 CFR 2651. 4(b) : 


and (ec) provide that the village corpora- - 
tion shall select all available lands with- 
-in the township or townships within 


which the village is located, and that ad- 


ditional lands selected shall be compact — 
and in whole sections, 


. The regulations _ 
also provide that the area selected will . 


not be considered to be reasonably com- | 
pact if it excludes other lands available 


for selection within its. exterior. bound- / 
aries; © 9 -.. 

For these. reasons, ‘the. water. bodies ; 
which were improperly excluded in Mine-_ 


-elghaadza’. Limited’s. application are con- | 
| sidered: selected. ! oo 


DIC at 3. 7 | | 
On May 19, 1980, i iak 


7 Doyon, ‘Limited (Doyon), filed a 
_ Notice of Appeal (ANCAB VLS _ 
7 80-21) and on June 12, 1980, filed 

its statement of reasons. | 


On May 21, 1980; “Appellant, | 


.. State of ‘Alaska ( State), inasepa- 
rate appeal, filed an Amended No- — 


tice of Appeal (AN CAB VLS 


| 80-20) and its statement of reasons 
on June 10, 1980, stating the issue 


appealed was the navigability — 


‘determinations made by BLM... 


On Apr. 2, 1975, regional selec- 
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ANCSA. This selection application 


also excluded water bodies asserting . 


_ that ownership of the submerged 
lands was claimed by the State. — 
On Apr. 1, 1980, BLM issued a 


— DIC on Doyon’s selection F-19155-— 
16 and found, inter alia, that the 


excluded water bodies were non- 
navigable and. therefore must be 
- selected. 

On Apr. 30, 1980, neve filed a 
_ Notice of Appeal and statement of 


reasons (ANCAB RLS 80-10) as- 


serting that because the State 
claimed title to the appealed sub- 


merged lands, they should be ex- | 
cluded from lands ee for 


| conveyance in the DIC. | 
_. The State was ‘joined as a neces- 
sary party to this appeal (ANCAB 


RLS 80-10) by order of May 5, 


1980. The State, in brief filed on 


June 10, 1980, alleges that BLM 


erred as a matter of fact and law in 


determining certain water bodies to. 
be nonnavigable by including the 


submerged lands in the DIC. | 
By request of the parties, the 


Board on July 10, 1980, ordered 


that the three appeals, ANCAB 
- VLS 80-20, ANCAB VLS 80-21, 
and ANCAB RLS 80-10, be con- 
solidated (ANCAB vLS 80-21 
(C)). 

Thus, the A ppeal of Dijon. Lim- 


ited and the State of Alaska, 


ANCAB VLS_ 80-21  (Consoli- 


dated), is the result of consolida- 
tion of appeals by Doyon and the 


State from two separate decisions 
published by the BLM in the Fed- 


eral Register. Doyon and the State: 
each filed separate appeals from the | 
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eon of the BLM F-14889-A 
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and F-14882-B. Doyon appealed 


the Decision of the BLM F-19155-— 


16; the State was ea as a neces- 
sary party. | 

A conference of the entice to. the 
consolidated appeal was held in the 
Board offices on Aug. 11, 1980, to 
establish briefing ech liiles. and © 
hearings. At the request of Doyon, . 
the Board agreed that prior to 
scheduling briefing or hearings on 
the navigability issue raised by the - 
State, the Board would accept 
briefings and rule on the sole issue 
raised by Doyon in both ANCAB 


VLS 80-21 and ANCAB. RLS 


80-10, 
Decision 


iis asserts that BLM erred i in. 
failing to exclude the submerged 
lands to which the State claims 


ownership from lands approved for 


conveyance in the above-referenced 
DICs and thereby charging such. 
acreage against their entitlement — 


under ANCSA. 


After the above selection applica- 
tions were filed and lands had been — 
approved for conveyance, the State 
periodically delineated additional 


water bodies within the. selected 
lands as being navigable. Doyon 
contends that these later claimed 


submerged lands must also be 
excluded from conveyance by BLM. 
~The Board does not here address 
the issue raised by the State as to 


whether the BLM erred, as a matter 

of fact and law, in determining that 
certain water Boies in this appeal 
are nonnavigable and therefore are — 


“public lands” selectable by a 
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: Native corporation pursuant to 
ANCSA.,. 

It is noted that when Degaes re- 

fers to the State’s “claim of title” 

to the disputed submerged lands, it 

_ is relying only upon the conclusions 


of navigability made by the State - 


and not upon findings in an admin- 


. istrative appeal of a, determination. 


made by BLM. The State depicted 


gable on the State Water Delinea- 
tion Maps. Notice of ownership of 
such water bodies was mailed to 
BLM and Doyon. Doyon seeks. ex- 
clusion from their conveyance of all 
such water bodies and to have the 
- Board rule as a matter of law that 
receipt. of the above documents by 


BLM prevents conveyance of the- 


submerged lJands.claimed in exactly 
the same manner as would an ap- 
peal to this Board or to the courts. 
~ Doyon advances several theories 
in support of its contention that 
under provisions of ANCSA, what 
is referred. to as a claim of title to 


_ submerged lands by the State re- 
_ quired BLM to exclude such land 


from conveyance in the DIC even 


befere a final determination of the 


issue of navigability has been made. 

_Doyon asserts that since the stat- 
utory entitlement under ANCSA is 
for a specified acreage, BLM has 
the duty to convey to each Native 


_ corporation its full acreage entitle- 
ment of land having a “marketable — 
title.” For title to be marketable — 
- Deyon states that. it must be free 

from a “reasonable objection of a 
and that 
when BLM includes ‘submerged 


. reasonable purchaser” 
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lands to which the State claims title 


in a conveyance, it is virtually cer- 
tain that Doyon will be forced into 


later litigation. 


The duty of determining which 


lands. are public lands raises the | 


issue of navigability, because lands. 


under navigable water bodies be- 
- long to the State pursuant to-the 
_ Alaska Statehood Act, P.L. 85-508, 
certain water bodies as being navi- — 


72 Stat. 339, as amended, (1958), 
and the Submerged Lands Act of - 


May 22, 1958, P.L. 83-81, 67 Stat. 


29, as pneiiled: and are not public. — 
lands to be conveyed under 
ANCSA. In order: to convey 
Doyon’s full acreage entitlement, 
BLM. must. determine which sub- 
merged lands are Federal public 
lands, 2.e., nonnavigable. 3 
However Doyon argues” that. 
while BLM has the duty to.convey © 


the submerged lands of nonnaviga- - 


ble bodies of water as public lands, 
it has no jurisdiction to convey 
lands underlying navigable waters. 
The. exclusive jurisdiction to make 
a final determination of the question 
of navigability of water bodies for 
purposes of title rests with the Fed- — 
eral courts and not with the Depart- 
ment of the Interior. 

BLM responds that g 14(e) of 
ANCSA does not require convey- 
ance of a “marketable title” in the 
sense of providing. absolute assur- 


ance that there is no possibility of ae 


any future litigation resulting from 


a claim of interest. BLM asserts. 


that 8§ 17(b) (2), 11(a), 14(g), 16 


(a) and 19(a) of ANCSA, protect 
third-party interests, without ex- 


pressly or by implication, requiring | 


the ens to initiate litigation to. 
determine the existence or validity | 


. of such rights, yet stich third-party 


claims clearly present the possibil-_ 
_ ity of litigation. Secretary’s Order 


No. 3029, 43 CFR 55287 (1978) 


. (S.0. 3029), notes that ultimate. 


4 validity of all such interests may re- 
determine what lands are public 


lands, what public lands have been — | 
or should be surveyed, and what 
public lands have been or remain to 


ae court litigation!) 


While acknowledging that the: 
Department of the Interior does not 


have authority to conclusively ad- 


_ judicate title to the submerged lands" 


which binds the State’s claim of 
--navigability, BLM argues that it is 


authorized and required pursuant to 
— £8(e) of ANCSA and the provi-. 
sions of 43 CFR 2650.0-5(g) and 
2650.5-1(b) to make an administra- | 


tive determination identifying 
“public lands” which is appealable 


to this Board. BLM adds that the 


| ‘Department of the Interior does not 
have a trust or fiduciary relation- 


ship with Native corporations under . 
_ ANCSA which necessitates a quiet _ 
_. title proceeding to be initiated be- 


| fore conveyance can be made, 


~The Board first: examines wheth- . 


er BLM had authority to determine 
_ that the submerged lands were or 


were not public lands within terms 


of § 3(e) of ANCSA, _ 
3 Decisions of the Department 
. have consistently held that it has 


both the responsibility and the au- 


ee thority t to make the determination 


18.0." 3029 at “55291, ade heading. of = 
Adjudication. ‘of Third Party Valid Eezisting 


Rights, states in part: “Clearly the adminis- 


trative act of listing an interest as.a valid 
_, existing right or of failing to list it ‘does’ not 
-ereate or extinguish the right. Because of Eats: 


-- ‘the ultimate validity of all interests may re-. 
quire pour Beaton: BP scoot 
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which lands, including submerged 


lands, are public lands and there- — 
fore within the jurisdiction of the 


Department. In the case of State of — 

Oregon, A~24715,.60 ID. 314,315 
(1949); it is stated. that: “The Sec- 
retary of the Interior is authorized, — 


and is under a duty, to consider and 


be disposed of. by the United 
States.” See also Burt Ae Wackerli, 


A~30876, 73 LD. 280, 286 (1966). 


‘In the. case of State of M ontana, 
11 IBLA 8, 80 LD. 312 (1978), an 
appeal was taken froma BLM deci- 


sion which held that Indian Lake — 


was nonnavigable and that title to 


: the lands covered by the lake was 
in the United States. The State of 


Montana contended that the lake ~ 


was navigable at the time of state- 


hood and therefore title was in the © 


‘State. The State asserted: further 


that it was contrary to due process 
for the BLM to decide title to the 


disputed land. The Interior Board =~ 
of Land Appeals (IBLA) affirmed 
decision on the lake’s non- 


navigability and found no violation 


_ of due process in such.a finding be- | 
ing made by the Department. which 
could’ be appealed for review. 


IBLA held that: 


The Secretary of. the: ‘Interior has the ._ 
authority and the duty to determine what 


~ lands are public lands of the United 
‘States, including the authority | to deter- 7 
mine navigability . of a lake to. ascertain ane 
whether title to the land underlying the 


lake remains in the United States or . 


whether title passed to a State upon its “e 
_ admission into the Union, 


a | = Ss eog 


: nw IBLA at 4, 80 LD. at 313. 


_ Thus the Secretary of the J ie 


rior is not precluded from. finding 


that the submerged bed of a water 

body is. public land and that-title — 
~ did not pass. to the State | upon 7 |  Te- 
| _ sponsibility, under ANCSA and _ 
regulations i in 43 CFR, to determine - 


statehood. 


Tn response to a jurisdictional 
“challenge . by the State to. the— 
- -Board’s authority to - determine 
7 public land status of submerged _ 


lands, the Board stated in Appeal 


_ of Doyon, Limited, 4 ANCAB 50, 
BT, 86 LD. 692, 695 (1979) [RLS 
~~, 76-2], that: | | 


AS defined in | Béetion 8(e) of ANCSA, 
- “Public. Lands” © “means all. Federal 


Z lands» and: ‘interests » therein’ located in. . 


» Alaska except. (not pertinent)’ and fur- 


_ ther by regulations in 48 C.F.R. § 2650.0 
~ 5(g) adopted pursuant thereto as ‘(in- | 
cluding the beds of all nonnavigable © 


bodies of water), except: (not perti- 


nent), : Therefore, the issue of naviga-. 
bility. must be. determined to enable 2 
finding to be made whether lands select-. 7 


ed are within available ‘public lands’ and 
further, to. determine. the. effect on total 


acreage entitlement as “provided. in 43 


C.E.R. § 2650.5-1(b).. . 
- The Board therefore, concludes that it 


is not only authorized, but. necessarily 
must decide issues of navigability of bod-— 


les of water located: within. lands selected 
by Native Regional Corporations. 


| Thus, the Board’s previous holding : 
concluded that before BLM can 


convey Doyon’ S statutory. entitle- 


“+ $eene ander ANCSA, in exercise of. 


its. authority an. initial determina- 


tion must be made that the selected : 


: lands are “public lands” within the — 
Land Management shall have authority to de- - 


meaning of § 8(e). of ANCSA.. 


- The Board’s review of the i 
and the. above-referenced regula- 


LIMITED & STATE. 
dune an 1981 : 


OF ALASKA a 


| tions ieee no- “ambiguity in a : 
terms. The language in each is clear 
on its face as to what 1s required OE pet 


‘BLM? 


[1] The Board finds that BLM 
ve both the authority and the re- 


which lands, including submerged 


lands, are public lands within the _ 
definition of §3(e) of ANCSA and ~ 
are therefore available for selection , 
by a Native corporation. ; 


The Board. has found that BLM 


is within its authority under provi- 


~ sions of ANCSA to find that water 
bodies are nonnavigable and there- 

fore that submerged lands are Fed- 

eral “public lands.” Aside from the 


merits of such a determination, by 


BLM which i is not here an appealed | 


issue, the remaining issue is whether 


Doyon’s assertion of. the State’s 


claim of ownership, outside the con- 
text of an appeal, is sufficient to re- 


quire BLM to exclude such sub- 
merged lands from conveyance. | 
The State’s claim of ownership of 
| the disputed submerged lands rests 
upon a navigability determination — 

of water bodies made by the State. 


From its own navigability informa- 


tion the State compiles Water De- 


lineation Maps. depicting the navi- | : 


gable: water bodies: and providing | 


-2The Board iia notes that BLM’s author-. — | 
‘ity to: determine navigability is contained in 
provisions of the Alaska: National. Interest — 


Lands Conservation Act, P.L: 96-487, 94 Stat. 


. 2871, 2481 (1980), Sec. 901(b), which states 
. in part: 


“No agency or board of the Depart- 
ment of the Interior other than the’ ‘Bureau of: 


termine the navigability of water covering a. 


parcel of submerged land: selected by .a.Na- — 
- tive Corporation or Native Group pursuant. 
. ‘to ane Alaska Native Claims Settlement Act. me 
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notification to BLM of the State’s 
position, 

Under provisions of 43 CFR 
-2650.5-1 (b), for the computation of 
acreage entitlement, BLM is di- 
rected to take into account the navi-. 
gability or nonnavigability of 
bodies of water within areas with- 
drawn for selection by a Native 
| corporation : 

Surveys shall take into account the 
navigability or unnavigability of bodies 
- Of water. 
water determined by the Secretary to be 
navigable shall be excluded from the gross 
area of the surveys and shall not be 


charged to total acreage entitlements 
under the act. Prior to making his de- 


termination as to the navigability of a_ 


body of water, the Secretary shall afford 


the affected regional corporation the op- | 


portunity to review the data submitted 
by the State of Alaska on the question 
of navigability and to submit its views 
on the question of navigability. Upon re- 
quest of a regional corporation or the 
State. of Alaska, the Secretary shall pro- 
_ vide in writing the basis upon which his 
final determination of navigability is 
- made. The beds of all bodies of water not 
determined to be navigable shall be in- 
cluded in the surveys as publie lands, 
shall be included in the gross area of the 


- survey s, and shall be charged to total 


acreage entitlements under the act. 

The above regulation gives the 
7 State an opportunity to provide in- 
formation to the BLM as to the 
navigability water bodies within 


the selected lands. However, it is 


clear that it is the Secretary, not 
the State, who possesses authority 
to make the navigability determina- 


tion for the Department, and fur-. 


ther, that the information provided 
by the State is advisory, rather than 


binding. The receipt of such infor- 


mation by BLM does not constitute 
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a claim of ownership under. 
ANCSA which requires BLM to ex- 
clude the auomereed lands: from 
conveyance. 

[2] The Board finds that BLM 
is not bound to make its navigabil- 
ity determinations in conformity 
with information provided by the 
State of Alaska pursuant to 43 CFR 
2650.1(b) as to the navigability of 
water bodies within lands selected 
under ANCSA, or to accept the 
State’s conclusions as to navigabil- 
ity. ee 

Doyon argues that it is veeeenGiat 
to its contention that these sub- 
merged lands should be excluded 
from conveyance for BLM to recog- 
nize that a claim of navigability. by 
the State creates in the State a 
third-party valid existing right 
leading to fee title, which is pro- 
tected under ANCSA from convey- 
ance toa Native corporation. Doyon 
further contends that whether the 


‘State’s claim of ownership to the 


submerged lands is considered 
either a factual title or one which 
upon final determination of navig- 
ability may lead to title, the basis 
for excluding the lands in analogous 
to the basis for excluding other in- 
terests leading to title under ANC- 
SA. 
' The Board disagrees. | 

The Board has eee held 
that although BLM determined 


that lands are “publiclands” within 


the meaning of §3(e) of ANCSA — 
and therefore available for selection 
by a Native corporation, that under 
provisions of ANCSA and regula-_ 
tions BLM is required to exclude » 
lands from conveyance when a_ 
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| party claims an interest under laws 
- which lead to acquisition of title. 
See Appeal of Eklutna, Ine. 1 


ANCAB 190, 88 I.D. 619 (1976) 


-[VLS 75-10] and Appeal of State 


of Alaska/Seldovia Native Associa- . 
tion, 2 ANCAB 1, 84 LD. aoe 


(977 ) [VLS T5-14/ 75-15]. 

In this case, the State’s ani of 
: ee to the submerged lands is 
not based upon any entry made or 


interest acquired under any Fed- 


eral or State law which could lead 
after adjudication, to title. 


law, the determination is based 
_ solely upon an evaluation of factual 
= navigation at the time of statehood 
and can be made only by a court. 
Appeal of Doyon, Limited, supra. 


The State’s claim of ownership is 
based merely on its own factual 
- finding which in this case, is-con-— 


_trary to BLM’s own determination 


of nonnavigability. BLM may have | 


been erroneous in evaluating the 


factual information upon which it 
determined that the - submerged 


Jands are public lands. However, 


until it has been: determined that — 


BLM erred in finding that the water 
bodies are nonnavigable, any con- 
trary assertions are merely that and 


do not create an interest leading to | 
acquisition of title to the disputed 


submerged lands. 7 
[3] When the State’s claim of 


ownership of submerged lands is 


based solely upon its own conclu- 
sions as to the navigability of water 


bodies within lands selected under 
ANOSA, and not upon a final ad- 


Al- | 
though the navigability of water 
bodies is determined under Federal 


dated). 
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judication of navigability, the mere _ 
assertion of the State’s ownership ~ 


does not constitute a claim of title. © 


in the submerged. lands which re- 


| quires BLM to exclude such, lands 


from the DIC. 

‘Therefore, the Board finds that 
the single issue on appeal, as stated 
by Doyon, is without merit, and | is 
hereby dismissed. 

While the issue here aaciaeds is a 
partial decision of ANCAB VLS | 


80-21 (Consolidated), it was the 


sole issue raised by Doyon in the © 
above-referenced appeal ANCAB 


_ VLS 80-21 and as one of the issues — 


in appeal ANCAB RLS 80-10. 


Therefore, the effect of this decision 
will be to terminate the appeal of 
~Doyon (ANCAB VLS 80-21) and 
- to remove it from the file record of 


ANCAB VLS 80-21 eared 


This eer a unanimous 
decision of the Board. | | 


| Juoret M. Brapy . 
Administrative Judge pe 


: (One F. Dunntna : 
_ Administrative J udge 


JosepH A. Batwwix ‘ 
Administrative Judge — 


FELDSLITE CORPORATION 
OF AMERICA 
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S. 


Deda J uly f 5, 1981 


Appeal from decision of the Oregon 
State Office, Bureau of Land Manage- 


ment, declaring a quartz millsite loca- : 
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7 tion abandoned and void ORI Mc 3208 
| (Wash), 


--Reversed and remanded. 


1. Federal Land Policy. and Wchaee 
‘ment Act of 1976: Assessment. Work— 


Mining Claims: Millsites 


The failure of a holder of a millsite. claim 
which has been properly recorded under 


43 U.S.C. §1744(b) (1976) to file an an-_ 


nual notice of intention to hold the mill- 
site is a curable defect and the millsite 
may not be deemed to have been aban- 


- doned absent a failure to comply with a 


notice of deficiency. 


APPEARANCES: W. R. aie 
President of Feldslite: Corporation of : 


= America, for BEDSHANE 


OPINION BY 
“ADMINISTRATIVE 
JUDGE BURSKI 
INTERIOR BOARD OF 
LAND APPEALS 


- Feldalite Corporation of America 


a appeals from the decision of the — 
Oregon State Office, Bureau of | 
Land Management. (BLM), dated 


Apr. 4, 1979, declaring the Feldslite 


Quartz Millsite Location, OR MC 
3408 (Wash), which had been re-— 


corded with BLM on Nov. 8, 1977, 
to have been abandoned because of 
a failure to file an annual assess- 
ment statement or notice of inten- 
tion to hold ‘the claim prior to 
Dec. 81, 1978, as required by the 


Federal Land Policy and Manage- — 


ment Act of 1976 (FLPMA), 48 


U.S.C. §§ 1701-1782. 2 (1978), and 43 


CFR 3833. 2-1" a 


1 Babpart 3833 was cevicca atrective Mar. 16, 
. 1979, at 44. FR 9720 (Feb. 14, 1979). In this 
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[1] At ‘fis outset, we must note — ae 
that the State Office consistently re- 


ferred to appellant’s millsite claim 
as a mining claim. While millsite . 
claims are initiated under sec. 15 of 
the General Mining Law of 1872, 


17 Stat. 91, 96, as amended, 30 
US... § 42. (1976), the question. of 


whether a millsite is a “mining 
claim” or “mining location” has re- 
ceived varying answers through the 


years.? Thus, millsites have been 
denominated “creature[s] of the 


mining laws,” United States. v. 


| Werry, 14 IBLA 242, 250, 81. LD. 
44,48 (1974), or, ‘alternatively, a 
part of the general mining laws.” 
United States vy. Cuneo, 15 IBLA 
304, 322,81 LD. 262, 270 (1 974), It ©. 


has alge been “esta blislied « that a 


millsite is a “claim” within the pro- 


visions of 80 U.S.C. §388 (1976), 


which obviates the need to prove a 


formal location where a claim has 
been held and worked fora period 
equal to the statute of limitations 
of the State in which the land is" 
located. See Dalton v. Clark, 18 P. 
Od 752, 754. (Cal. App. 1988) ; 


Cleary v. » Shiffich, 65 P. oe stole: e 
1901). | 


On ‘fie other aid it is s equally 
clear that a millsite is not a mining 


claim within the meaning of 30 


opinion, references to regulations are to the 


revised version. However, we note that the 
revisions to cited regulations were generally 
editorial and did not change the substantive 


requirements in effect: in 1978. 
2Compare the syllabus ‘from ‘Hales and | 


“Symons, 51 L.D. 123 (1925), “A mill site Is | 
not’ a mining claim or location within the - 
meaning of the United: States Mining laws” 


with Eagle Peak Copper Mining Co., 54 I.D. 


251 (1933), “A mill site: appurtenant to a lode 
-.is.a ‘location’. under the mining laws. of the . 


United States.” > 
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* US. C. 508 (1976), eich requires . 
| of assessment - | 
work, Dalton v. Clark, supra, and — 


‘the performance | 


thus is not subject to the provisions 
of 80: U.S.C. ;§ 28b (1976) which 
prescribes procedures for the defer- 
~ment of performance of assessment 
work. Andrew L. Freese, 50 IBLA 
96, 87 I.D. 395 (1980). This conflict- 
ing treatment of millsites has, for 


the most part, been occasioned by an | 


analysis of the relationship of a 


- millsite claim to the specific provi-— 
~.- sion of the mining laws involved. 
It is the context and purpose of the 
words “mining claims” in any stat- 
ute that must determine whether or 


not millsites are intended to be - 
_ there is a difference between | the 


consequences which attend a failure _ 


_ Included within its ambit. | 
Analysis of sec. 314 ee anid (b) 


of FLPMA, 48 U.S.C. $1744 (a) 
and (b) (1976), clearly discloses an. 


intent noé to include millsite within 
_ the term “mining claim” as used in 
- that section. In the first place, sec. 


may in certain contexts. be consid- 
ered mining claims or mining loca- 


- tions, are neither lode nor placer in — 


aie being limited by statute to no 


more than 5 acres. Then, too, in sec. 


314(b), which relates to notices of 
location, Congress has clearly 
- evinced a desire to differentiate 


_ among mining claims, millsites, and 


tunnel sites. Thus, the opening line 


of the provision makes specific ref-— 
_ erence to “an unpatented lode or 
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placer mining claim ¢ or mill or r tun- é 
nel site.” 


With reference to milisites and | 


funiel sites, therefore, we feel that. 


the statute must be read as only - 
requiring the filing. of notices of | 
location. But it is also clear that 
Departmental. regulations require 
the filing of notices of intention to 
hold, see 43 CFR 3833. 9-1(d), and- 
it is undisputed that no such filing 
was made-in the instant case in cal- — 
endar-year 1978.3 The. question be- 


fore us concerns the effect of such. a 


failure to. file, where the necessity - 


for filing is determined by the regu- as 
lations and not.the statute. — , 


We have noted in the past. that 


to comply with a statutory recorda- — 


tion requirement and one which is 


purely regulatory. ‘Thus, wea have 


recognized that a failure to comply 
timely and scrupulously with the 


-314(a) qelating taproot 6 f assess- : express statutory requirements can- | 


% ment work and notices of intention 
to hold, is directed to “the owner of 
an unpatented lode or placer min- — 
ing claim.” Millsites, while they 


not. be waived by the Department. - 
Lynn Keith, 58 IBLA 192, 88 I.D. 


369 (1981). On the other hand, fail- 
ure to comply promptly with those 


requirements based on purely regu- 


latory language’is subject to cura- 
tive action. See Robert W. Hansen, 


46 [BLA 93 (1980). 


3That there was no statutory requirement 
for the filing of notices of intention to hold 
millsites was recognized in the adoption of the 


regulation requiring such filings. Thus, Assist- 


ant Secretary Martin noted: 

“One comment pointed out that the statute 
did not require the annual filing of a: notice 
of intent to hold a ‘mill or tunnel site and the 


_ requirement should be deleted. However, the | 


section is needed so the Bureau can keep in- 


‘formed. as to the. ptatus, ‘of sites and has been _ 
. retained.” 2 
44 FR 9721 (Feb. ‘14, 11979). 
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This approach has maceiad judi- 
cial approbation in a recent decision 
by the Tenth Circuit Court of Ap- 
peals in Topaz Beryllium Co. v 
United States, No. 79-2255 (filed 

May 21, 1981). Therein, the court 
_ reviewed the various provisions of 
both the statute and the poeusuons 
and noted : 
| We conclude that the Secretary Hae not 

ignored §1744(c) which assumes that 
even deféctive filings put the Secretary 
on notice of a claim, and we hold that 
once on notice, the Secretary cannot deem 
_ a claim abandoned merely because the 


supplemental filings required only by 
§ 3833-—-and not by the statute—are not. 
made, This is also the Secretary’s view: 
failure to file the supplemental informa- 

tion is treated by the Secretary as a. 
curable defect. A claimant who fails to 


file the supplemental information is noti- 


< fied and given thirty days in which. to 


cure the defect. If the defect is not cured, 
“the filing will be rejected by an: appeal- 
able decision.” [Footnote omitted.]. 


Admittedly, the language of the 
court was primarily directed toward 
_ filings of notices of location, but we 


think the logic has equal applicabil- 
ity to the instant question. Accord- 
ingly, we hold that upon the failure 
of a millsite claimant to file an 
annual notice of intention to hold, 


BLM should notify the claimant of 


this deficiency and afford the claim- 
_ anta period of time in which to com- 
ply with the regulatory require- 
ment. Should compliance not then 
— occur, the millsite will properly be 

‘declared abandoned and void. We 
note that such a procedure both ad- 
vances the Department’s desire to 
be kept informed as to the status of 


claims on the public domain; and 


provides a mechanism for millsite 
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owners tore cure filing inadvertencies 
which might otherwise have proved. 


fatal, 


Therefore, pursuant to the au- 
thority delegated to the Board. of 


Land Appeals by the Secretary of 


the Interior, 48 CFR 4.1, the de- 


cision appealed from is reversed. and_ 
the case file remanded for further 


action not inconsistent herewith. 


James L. Borsxi | 
Administrative J udge | 


We CONCUR: 


BERNARD ViParrerre 


Chief Administrative Judge: 


Brece R. Hanes 
Administrative Judge — 


LEROY PEDERSEN 


56 IBLA 86 - | 
Decided July 15, 1981 


Appeal from decision of the California - 
State Office, Bureau of Land Manage- 
ment (BLM), denying the request for 
suspension of hardrock prospecting 


“permit CA 1698. 


- Set aside and remanded. 


1, Mineral Lands: Prospecting Pari 


Where, pursuant to 43 CFR Part 3510, 
BLM grants a 2-year permit for hardrock 
mineral prospecting on certain acquired 
national forest lands with the concur- 
rence of the Forest Service and Geological . 
Survey, and thereafter fails to approve © 
the permittee’ S operating plan during the 
term of the permit and a 2-year exten- - 
Sion, the permit will be considered to 
have been suspended during that period 


and the permittee granted a 2-year term 
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July 45, 1981 - 


for soe seed Gi with the seit to apply 
. for an extension as provided by. me regu- 
lations. | 


APPEARANCES: Leroy Pedersen, pro 
se. 


OPINION BY | 
ADMINISTRATIVE JUDGE 
FRAZIER - 


INTERIOR BOARD OF 
LAND APPEALS 


Leroy Pedersen has appealed 
- from the Feb. 2, 1979, decision of 

the California State Office, Bureau 
of Land Management. 


of his acquired lands hardrock 
prospecting permit CA 1698. The 
- permit was issued for prospecting 


gold and tungsten for a 2-year term’ 


- beginning Aug. 1, 1975, and was 

extended through July 31, 1979. 
_.Pedersen’s permit covers acquired 
lands in the Tahoe and Plumas Na- 
tional Forests along a ridge which 
is the common boundary between 
the two forests. The area, lies on the 


_ northeastern boundary of the East . 


Yuba RARE II area. The Pacific 
Crest Trail presently runs generally 
along the ridge between the two 
forests. 

Pedersen applied for the permit 
at issue on Mar. 6, 1974. BLM then 
requested review and recommenda- 

tions as to approval of the permit 
from the Forest Service (FS) and 
Geological Survey (Survey). FS 
prepared an environmental analysis 
report (EAR) and a title report 
which it submitted to BLM on 


Dec. 18, 1974. It recommended that. 


(BLM), 
denying his request for suspension | 


mining claims, 


dated Mar. 20, 1978, 


the permit be acy: but specified’ | 


| certain management requirements . 


and constraints to be included in the 
permit conditions and Pedersen’s | 
operating plan. Survey recom- 
mended that the permit be allowed 
subject to certain stipulations. 
Pedersen agreed to the conditions 
and submitted a revised operating 
plan on July 1, 1975. BLM issued 
the prospecting permit on Aug. 1, 
1975, subject to the further condi- 
tion that prospecting operations 
could not begin until the oe 
plan was approved." — 


In February 1977 Survey in 
formed Pedersen that completion of — 
the environmental analysis of his 


plan had been delayed pending re- 
ceipt of archeological and historical 
data from FS. Based on this’ in- — 


formation, Pedersen requested a.2- — 


year extension of his permit 
through J uly 31, 1979, which BLM | 
approved in Jan. 1978, In a sepa- 
rate request, Pedersen asked that . 


1In 1976 Pedersen also located 30° lode : 


national. forest lands which are adjacent to 
the permit lands and were open to’ mineral 
location. After doing preliminary prospecting, 
he filed a prospecting plan for these claims | 
with FS. In March 1979 FS issued a final 
environmental analysis report recommending 
approval of the plan without need for an 
environmental impact statement. California 
State Senator John H. Nejedly, who has ob- 
jected to: these claims as well as. permit CA 
1698, appealed this determination and re- 
quested a stay of operations. The Department 
of Agriculture granted the stay as of May 29, 
1979. We are unaware as to whether Peder- 
sen has yet been allowed to prospect these 
claims. 

2 Aecording to an FS situation summary 
FS sent a-report on the 
archeological survey of. the lands encom-- 
passed by Pedersen’s nermit to Survey on 
Feb. 15, 1977. This report does not appear in 
the permit case file now before the Board. — 


| known as the Pinnacle Ll | 
through 4 and Alpine 1 through 26 claims, on 


the rental tis paid? for ae first D 


| years of the permit be refunded be- 
_ cause he had not been allowed to do 


any exploration. In March 1978 
~ ‘BLM denied this request. Pedersen 
- then appealed to this Board on this 
issue. He also appealed a statement 


‘ by a FS officer indicating that FS: 


would not approve a mineral lease 
for the land in CA 1698. in the 
future and would request that BLM 
cancel Pedersen’s permit.? By order 


dated Dec. 27, 1978, the Board dis- 
missed the appeal from the FS ac-. 
tions as the Board lacks jurisdiction. 


to entertain an appeal from a deci- 


| : sion of a FS official. We set aside | 


the BLM decision denying a refund 


and remanded the matter. We held. | 
Surv ey enclosing data to substanti- 


that it was 


premature to decide whether > refund : 


can be authorized until it is determined 
if the permittee has or will have any 
right of enjoyment from the permit or 


that the permit was erroneously issued 


| because of a mistake of faet or law. * * * 
rA] refund may not be authorized while 


‘appellant seeks rights under the permit. 


Survey apparently issued a draft 


_ EAR on Pedersen’s operating plan © 


for comment in December 1978, and 
the final EAR on Apr. 28, 197 9. On 
May 2, 1979, the Survey Conserva- 

tion | Manager for the 
Region determined that the plan 
could be approved without prepar- 
ing an environmental impact. state- 


ment (EIS). BLM then approved 


: srg requested that BLM cancel the pros- 
pecting permit because it conflicted with the 


. National Forest Multiple Use Management 
Plan for the area and FS: had concluded that | 
it should not have consented to the permit. in 


‘the first place. BLM determined that. it did 


~ not have the authority to rescind. or cancel - 
_ the permit for this reason. 
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lis Hien, on Say 23, 1979, approxi- 


mately 2 months Berens Pedersen’ S 


permit was toexpire.t 
On Jan. 10, 1979,. Pedersen re- 


~ quested ta ane (4) year suspension — 


of the payment. and prospecting 
period terms of. my Prospecting 


Permit CA 1698, to be effective be- 


tween the effective date (Aug. 31, 


1975) of [the permit] and the date 
on which the Area Mining Super-. 
visor [Survey], approves my Pros- 


pecting Plan submitted July 1, ~ 
1975.” BLM issued the decision now _ 


on appeal on Feb. 2, 1979, denying 


the suspension on the ground that 
the regulations do not cee for 


suspension, 
On Feb. 26, 1979, appellant’ wrote 


ate the existence of commercial 


‘quantities of ore in the permit area, 


and requesting a preference right — - 


lease. He acknowledged that “due to - 


circumstances beyond his control” 
he had been unable to comply with 
all the requirements of the permit, 
and sought. a determination from 
Survey on whether or not he quali-. 
fied for a-lease. Survey replied on. 


June 25, 1979, that the data sub- 


mitted would not “indicate conclu-. 


sively that valuable deposits of gold, — 


tungsten, or other heavy minerals 
have a discovered i in the pa 
area,’ . 
This appeal involves only the ‘ei 


4 Neither the draft nor final BAR ‘appear in 


the permit case file. References to their issu- 
ance are found in correspondence from Peder- — 
‘sen to BLM dated Jan. 10, 1979, and to Survey | 
dated Aug. 1, 1979. Record of the Survey and 
BLM determinations also does. not appear in. 


the file, though reference to them is found in 


other correspondence. 
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: question whether or aoe denial of i. 
the request, for suspension of the 


permit was proper. In his statement 
_ of reasons, appellant char ges. inter 
alia, that. failure to approve the 
prospecting plan in time to com- 
plete the prospecting work outlined 
therein would be a breach of: con- 


tract if the permit is not retroac- - 


tively suspended to allow 4 years of 
prospecting. He emphasizes that he 


is not seeking a refund of the rental: 


_ payments, but rather continues to 


seek hisr ‘ights under the permit. He 
also asserts that due to weather con-- 
ditions, his claim is accessible only 
oars) months of each year, giving him 
gyi only 12 months of prospecting time 
Ane 4-year period. He argues ee : 
_. this is discriminatory, and inequi-~ 
a table vis-a-Vis permittees in. more 
7 temperate _ climates. He further — 


argues that his permit, issued in 


_ 1975. predated the: FS RARE IL 
_ Wilderness Review begun i in June 
1978 and completed. in J anuary. 
_ » 1979, with. the lands being desig-_ 

nated for “further planning,” there- 
by. giving appellant. “grandfather 
rights” unavailable under a new. 


permit. He asserts that. the Depart- 


ment was negligent in not approv- - 


ingthe prospecting plan. s 
[1]. Prospecting permits are “is- 
sued pursuant to. Departmental 
regulations at 48 CFR Part 3510. 
Issuance of a permit grants to “the 
permittee the exclusive right. to 
prospect on and explore the lands 
involved to determine the existence 
of, or workability of, and commer- 


| cial value of the mineral deposits 
a therein. a 43 CFR 3510, 1~2. This : 


“right, oweuek: ‘may he eer by : 
the conditions imposed by other _ 


regulations or as set forth in the | 


_ permit itself. 


The regulations at Part 3510 j im- 


pose only one condition on activities 


pursuant to a prospecting permit. 
Thus, 48. CFR 3510.1-2 states that 
when the permittee prospects or ex- 


_plores “[o]nly such material may be 


removed from the lands.as is neces- 
sary for experimental work or the 


demonstration of the existence of | 


[mineral]. deposits in commercial 


quantities.” ” The. permit. ‘issued: by. i” 
~- BLM, by its terms, however, im- _ 
poses additional conditions and re- 
‘sponsibilities, with which the. per- a 


mittee agrees to comply. = 
For the purpose of this appeal we. . 
must examine those. conditions 


which ‘appellant, ‘the permittee, — 
: agreed to meet before prospecting s 
operations could begin even though 
BLM ‘had. issued. the prospecting 
permits. First, the standard permit 
form requires that appellant com- 
ply. with Survey operating regula- : 


tions found at 30 CFR Parts. 211 


~ and 281.5 In addition, appellant’s: — 
permit’ also. required ‘compliance © 


with BLM regulations, 43 CFR ne 


Part 23. These sets. of regulations 


are similar, each governing pros-_ 
pecting, exploration, and other min- 
ing activities on public! lands... | 
~The focus of: this ‘appeals: more 
Particularly; is on the requirements. 
of 30.CFR 231.10 and 48 CFR 238.7. 


Both provisions specify that. the _ 
‘Survey mining PUDSEVISOE ae 


: 530° CFR 211 ‘deals: with ‘coal: mining and _ 
is therefore inapplicable. to. appellant. 
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consultation with other involved 
agencies, or the BLM district man- 
ager under 43 CFR 23.7, must ap- 
prove a permittee’s operating plan 
before prospecting may begin on 
the permit lands. Both the Survey 
and the BLM regulations also state 
specifically that no.operations shall 
be performed except under an ap- 
proved plan. 30 CFR 231. 10( a); 43 
CFR 23. T(e) and 23.8(g). 

In addition to these Departmen- 
tal approvals, sec. 2(c) of appel- 
-lant’s permit specifies that appel- 
lant “shall not prospect lands under 
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‘the administrative jurisdiction of | 


the Forest Service without prior no- 
tice to and consent of that Service 
-to a plan for prospecting.” As the 
lands involved in this case were 
acquired by FS for purposes of the 

national forests, the FS approval 


“must be viewed i in the context of 16. 


U.S. C. § 520 (1976), which governs 
prospecting and development on 


acquired forest lands, and sec. 402 


of the Reorganization Plan No. 3 
which transferred the functions of 
the Secretary of Agriculture under 


that section to the Secretary of the. 


Interior. Sec. 402 further provided 
that mineral development on such 
acquired. lands shall be authorized 
only when the Secretary of Agri- 
culture advises the Secretary of the 
Interior that development will not 
interfere with the purposes for 

which the land was acquired and 
_ only in accordance with conditions 


: specified by the Secretary of Agri- 


.. culture to protest those purposes. 
Appellant does not challenge the 
appropriateness or validity of these 
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conditions. The identified Depart- — 
mental regulations are designed to- 
promote the Departmental policy | 
of encouraging development of min- 
eral resources in a manner which 
protects the environment and the — 
public health and safety. 48 CFR - 
23.1; 30 CFR 231.1(b). Appellant, 
in effect, asserts that BLM may not 

impose euch conditions in a manner 
which deprives a permittee of the — 
rights granted to him under the | 


‘permit. In this case the lengthy = 
process involved in approving ap-. — 


pellant’s operating plan has, in 
effect, nullified appellant’s permit. 
The issue is one of reasonable 


timeliness. by the Governmental 


agencies in. taking the necessary 


action. On July 1, 1975, appellant — 


submitted his operating plan re- © 


‘vised to conform to the require- 
ments identified by FS and Survey _ 


prior to permit issuance. An EAR | 


recommending approval of the plan i 


was not issued by Survey appar- . 
ently until April 1979. There is lt- 
tle in the case record to indicate the 
reason that the Survey review took 
almost 4 years, though it appears 


- that some delay was caused by FS_ 


not submitting its report in a- 
prompt manner. No other problems 
are addressed. 

Both sets of opéiating ragula- 
tions envision prompt approval of 
prospecting plans. The BLM regu-. 
lations provide that “[t]he mining 
supervisor or the district manager 
shall promptly review the explora- 


tion plan submitted to him by the | 


operator and shall indicate to the — 


operator any changes, additions, or 


amendments necessary to meet the ~ 
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. requirements tormniated pursuant 
to * * * [these regulations and the 
permit].” 48 CFR 23.7(d) (italics 


added). Survey regulations specify | 
that “[t]he mining supervisor shall — 


consult with the other agencies in- 


volved, and shall promptly approve | 
the plans or indicate what modifica~ 
| tions of the plans are neces- 

sary * * *.” 30 CFR  281.10(a) 


| (italics added), Where, by regula- 

tion, prompt review and approval 
— is required, we find it unreasonable 
for approval of an operating plan 
under a 2-year permit, upon which 


all rights granted by the permit are — 
_ conditioned, to take almost 4 years. | 
‘Environmental review is an Im- 
- portant and necessary condition. to’ 
approval of activities on Federal 


lands. The regulations at 43. CFR 


— Part 3510 specifically governing 
. prospecting permits, however do 
not address such environmental re- 


view and, more significant in this 


case, they do not provide any proce-. 


dural means by which to remedy the 


problem caused by the time in- | 
volved in reviewing the environ- 
| mental impact of appellant’s oper- 
ating plan. The 9-year permit term : 
was first promulgated at 48 CFR. 


200.85 in 1958 (see 23 FR 8775 


(May 80, 1958)), long before pas: 
sage of the National Environmental 


Policy Act of 1969, 42 U.S.C. 


'8§ 4321-4361 (1976), or the promul-. 
gation of the regulations in 43 CFR 


Part 23 in 1969 (see 34 FR 852 


. (Jan. 18, 1969)), and 30 CFR Part 
- 231 in 1972 (sée 87 FR 11041 
(June 1, 1972)). It-is obvious, at. 
least in this case, that the time in- 
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volved ; in obtaining approval of the mv 
operating plan during the permit | 
term does not serve the particular 
purpose of the permit system which — 
is to regulate prospecting on public 


land, or the general purpose of en- 


couraging development of public 


‘minerals resources. The time taken 


for environmental review in this 
case has rendered the permit use- 


less.* It would have -been better to 


have required all approvals before 


issuance of the permit to avoid the 
-problems that have arisen in this — 


case. | 
BLM’s issuance ‘of: eae | 


permit CA 1698 in the first place 


evidences an intent, with Survey. 


and FS concurrences, that appellant 


be allowed to prospect the lands 
covered by the permit. To date ap- 
pellant has not been allowed to pros- 


pect or explore during the term of 

_ the permit. The issuance of a per- _ 
mit under such circumstances is a 
meaningless action from which ap-  __ 
-pellant clearly has derived no bene- 


fit. It appears that appellant has 


clone everything required ofhimin 


good faith. In the interest of fair- 
ness, we hold that when all ap- _ 


«As we have indicated the case file does not 
specifically reflect the reasons for the length 
of time involved in reviewing appellant’s op- 
erating plan. It is clear that appellant believes. 
that the delay has in large part been the 
result of alleged interference ‘by California: 


‘State Senator Nejedly. We wish.to point out 
- that the requirement for the consideration of 
the environmental impact of particular Fed- « — 
eral actions is in part designed such that the - | 


views and interests” of concerned citizens be-- 
come part of the Governmental decisionmaking 


process. However, we are also concerned that, -— 


in-a case such as the one now before us, the 
input from such . concerned citizens does not 


“become a. tool for Dpetruer ns the oe of 


others. 
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be allowed to prospect for a 2-year 


period under permit CA 1698 with 
the rights to request a 2- -year exten- 
sion under the regulations if war- 
ranted at the end of the first term. 
- The 2-year period shall run either 
from the date of service of this de- 


cision or the date when. approval of 


appellant’s operating plan is final- 
ized, whichever is later.” — 


| “Therefore, pursuant to the au-— 
thority delegated to the Board of 

Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 


sion appealed from is set aside and 
the case remanded for action con- 
sistent with this decision. 


Sie M. ies 7 


Administrative ouege, _ 


We: CONCUR: 


— James L, ‘Bae : 
= Administrative Judge : 


. ‘Doveas E. Henriquns #3 
| eee ative — 


- “WAYNE YARNELL | 


38 IBSMA 188 


Decided J uly 1 15, 1981 


= Appeal by Wayne Yarnell of ‘the 
-. Feb. 12, 1981, decision of Chief Ad-. 
| ministrative 3 Law ee L. K. Les 


1 References in . the case: ‘file. indicate that 
BLM. did approve the plan. in 1979 although. 


no actual record of such approval appears in 
the case file. If such approval was given, the 


2 -year term shall run from. the. date of service 


of this decision. If such. approval must still 


_* be finalized, . the. 2-year. term shall ‘Tun anon 


the date of final approval. 


= "DECISIONS ad THE DEPARTMENT OF THE INTERIOR 


£88 LD.» 


: upholding neers of Office of Sur- 


face Mining Reclamation and Enforce- 


ment Regional Director Raymond L. 


Lowrie not to take enforcement ac- 
tion against Peabody Coal Company’s 
Ozark, Arkansas, surface mine on the 
basis of Mr. Yarnell’s citizen’s com- 


| plaint. 


"Affirmed as 5 modified. 


1. Surface Mining Control and Recla- 
mation Act of 1977: Enforcement ne 


cedures: Generally 


‘Because elapsed time is not a reason for 


failure to cite a violation of the Act and 
regulations discovered during an inspec- | 
tion,. the fact that a permittee manages 


to complete an illegal action between in- 
spections does not of itself protect it — 


against a citation for the violation. 


2. Surface Mining Control and Recla- 
‘mation . Act of 1977: Inspections: Gen- 
-erally—Surface ‘Mining Control and 
Reclamation Act of 1977: State Regu- a 

-_ lation: Generally | 7 


OSM has a duty to investigate tharongtily | 


| ; a citizen’s accusation that a ‘State has 
failed to meet its obligations. a 


3. Surface Mining Control and Recla- a 
mation Act. of 1977: “Approximate | 
a Original Contour: Generally—Surface ; 
- Mining Control and Reclamation Act 


of 1977: _Impoundments: Generally— | 
Surface Mining Control and Reclama- — 


tion Act of 1977: ‘Words and Phrases 


“A propriate contour.” “Appropriate. 


contour,” as used in 30 CFR 715.14(e), is 


not synonomous with ‘approximate origi- — 


nal contour.” 


4,, Surfacing Mining Control and. Rees . 
lamation Act of 1977: Impoundments:- 


Generally 
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Surface Mining Control and Reclama- — 


tion Act of 1977: ‘Words and Phrases 


“A propriate contour.” “Appropriate. 
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nal contour.” 


4,, Surfacing Mining Control and. Rees . 
lamation Act of 1977: Impoundments:- 


Generally 


6 060C™C™C™~™~<SSsi< WAYNE ARNEL 

ae - 7 ee July 15, 1981 _3 

_ Although, in "general, a permanent im- 
poundment should be contoured before it 


is filled with water, on the evidence 
available in this case, we decline to hold 


that the reclamation Hogans use? | 


“were illegal. 


5. Surface. Mining Control aa 1 Reale 


mation Act of 1977: Evidence:  Gen- 
erally © | 


OSM is: entitled to determine, on the | 
_. basis of the evidence available to it, that 
one ee violation could not be proven, even if 


- one had occurred. 


APPEARANCES: i eaiie 


OPINION BY THE INTERIOR. 
BOARD OF SURFACE MINING 


AND RECLAMATION = 
nae APPEALS | | 


On Mar. 2, 1981, Wayne: Vara 


: (Yarnell) filed a notice of appeal 


. from a Feb. 12, 1981, decision of 
‘Chief ‘Acaimieirative Law J udge 


L. K. Luoma. That decision was Is- 


sued pursuant to the Board’s order. 
of Sept. 5, 1980, referring the case 
to the Hearings ince. for an evi-_ 


dentiary hearing on the questions 


raised in Yarnell’s appeal of a deci- 


: sion made by Office of Surface Min- 
_ ing Reclamation and Enforcement 


(OSM) Regional Director Ray- 
~ “mond L. Lowrie, The decision below 
upheld OSM’s determination not to. 
take enforcement action against 


Yarnell, ; 
Ozark, Arkansas, pro se; Bruce Cryder, 
_ . Esq, Field Solicitor, Office of the Field » 
a Solicitor, Kansas City, Missouri, Jef- 
 frey GC: Fereday, Esq., and Marcus P. - 
McGraw, Esq., Assistant Solicitor, Of- 
fice of the Solicitor, Washington, D.C., 
for the Office of Surface Mining Ree- : 
_ lamation and Enforcement. , 
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Peer’ Coal: rom Co 


body) Ozark, Arkansas, surface. 
mine, permit 113. For the reasons 
set forth below, we are constrained | 
to affirm that decision as modified wg 
in this opinion: : 7 . 


"Background 
On or about May 10, 1978, Yar- 


‘nell began operating a dragline at 


Peabody’s Ozark mine. In Febru- | 
ary of 1979, Yarnell asked the State 


to inspect the mine for possible 
violations of the Surface Mining | 
Control and Reclamation Act of |. 


1977 (Act) 2 1 Specifically, Yarnell 


| complained that a highwall I hadnot) 
been reclaimed before being covered — 
by. a permanent water. impound- © - 


ment and. that the maps that depict- 
ed where mining had been. -com- 
pleted before May 8, 1978, were 


Inaccurate. Although Yarnell spoke sa 

with a state inspector on two occa-  ~ 
sions, he was not permitted to ac- 

company the inspector on an inspec- | 


tion. On Mar. 13, 1979, Yarnell was, : 


laid off. a 
| Sometime : in carly 1980, vafnoll coos 
was on the minesite in moforencs to | 
@ union grievance. He alleges that 


at that time a Peabody. foreman told | 


him that the State had informed 
Peabody that-it would take no ac- 

tion in regard to the complaint. — 
Therefore, on Apr. 4, 1980, Yarnell 


requested an OSM inspection. On. 


Apr. 14, 1980, an OSM inspector, a 
without entering the permit area-or..— 
speaking with any company repre- 
sentatives, viewed the highwall area 


TAet of ie 3, 1977, 91 Stat. 445, 80 U.S.C. | 


. 88 1201-1328 (Supp. Ir 1978). 


fessional opinion of - 


DECISIONS OF THE 
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from a public road. His inspection 
report stated : = 


My iuvestication: reveals that : since the 
area in question has been reclaimed and 
an impoundment established to the land 
owners [sic] satisfaction, as indicated by 
written document dated March 28, 1979, 
there appears to be. no environmental 
danger at present. I feel that any disturb- 
ance at this late date would not be war- 
ranted and could only be counter produc- 


tive to the intent of Public Law 95-87. 


_ I find no reason to dispute any claim 
that Mr. Yarnell has made. However, 
since so much time has elapsed and the 


area reclaimed I can see no benefit to be 
gained by pursuing the matter further. 


—. On May 5, 1980, Yarnell re- 
| oun the OSM Regional Director 
to review this determination, and 
on May 21, 1980, he accompanied 
OSM on a second inspection. Dur- 
ing this inspection OSM. talked 
with company officials about what 
was done to.the highwall and ob- 
served the slope above the waterline 
in the impoundment. On June 4, 
1980, the Regional Director affirmed 


-OSM’s determination - not to take 


enforcement action, stating: 


On the basis of [OSM’s] investigation, I 
find that the available evidence does not 
support your allegation that Peabody 
Coal Company failed to backfill the high- 


wall at the Ozark Mine. Because the area | 


in question is now covered with water, 
I have relied on the observations and pro- 
OSM staff who 
visited the site and on the statements of 
Marshall Mothersbaugh regarding the 
methods Peabody used to eliminate the 
, highwall. ~ § 


Yarnell apes this detain: : 
tion to the Board on June 27, 1980. . 
The Board referred the case to the 


‘Hearings Division pursuant to 48 


DEPARTMENT OF THE INTERIOR 


CFR 4.1286(b) on Sept. 5, 1980. 


The referral order stated: 


The Hearings Division shall hold a hear- 
ing and issue a decision on the following 
questions and- any others that become 
apparent as a result of that hearing : 

1. Was there a violation or violations 
of the Act and regulations, including but 
not limited to section 502 of the Act, 30. 
CFR 715.17(k) and 30 CFR 715.14, such 
as were alleged by Mr. Yarnell at Pea- 
body Coal Company’s Ozark Mine; and 

2. If there was a violation or viola- 
tions, should any enforcement action 
have been taken a OSM against the 
company. 


A hearing was held eA Oct. 15, 1980, 
- and a decision was issued on Feb. 12, 
1981. Because that decision upheld 
the 


Regional Director, Yarnell | 
again appealed to the Board on 
Mar. 2; 1981.. Both Yarnell ae 4 
OSM filed briefs. | 

_ Discussion a Conclusions 


[i]. OSM’s position throughout 


this proceeding has been that, even _ 


assuming everything Yarnell says 
is true, there is not enough evidence — 


~ upon which to base any enforcement 


action. According to OSM the pri- 
mary reason that there is not enough 
evidence is that too much time 
elapsed before it became involved 
in the complaint. The Board does 


-not accept the proposition that 


elapsed time is in general a reason 
for failure to cite a violation of the 


Act and regulations that is dis- 


covered during an inspection. Al- 
though elapsed time may indicate 
that certain kinds of remedial action - 


to correct a violation would becoun- | 


terproductive or otherwise undesir- 


able, OSM still has the obligation . 


[88 LD. 
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to take appropriate enforcement 
action. The fact that a permittee 
manages to complete an illegal ac- 
tion between inspections does not of 
— itself protect it against a - citation 
for the violation. 


[2] Elapsed time is also not. an . 


excuse for. failure to conduct as 
thorough an inspection as 1s possi- 


ble. The delay in this case may well 


have been, as Yarnell asserts, di- 
rectly attributable to the State’s 
failure to inform him that no action 
would be taken on: his complaint. 
As the Board has consistently held, 
during the initial regulatory pro- 
gram, OSM has a responsibility to 
ensure that the states properly in- 
terpret and carry out the intent of 
the Act and regulations. See, ¢.g., 
Little Byrd Coat Co. Inc, 3 
IBSMA 136, 88 I.D. 508 (1981) ; 
Ronald W. Johnson, 8 IBSMA 118, 
88 LD. 495 (1981) ; Cedar Coal Co.. 
1 IBSMA 145, 86 I.D. 250 (1979)? 


_ This responsibility includes enforce- 


ment of the Act’s citizen complaint 

provisions. OSM has a duty to in- 
vestigate thoroughly a. citizen’s ac- 

__ cusation that a state has failed to 
meet its obli gations. | 


However, OSM’s ability to dis- 
cover and to prove some violations. 


may diminish over time. When con- 
fronted with an action that was 
completed before the inspection, 
OSM must frequently rely upon the 
statements of company officials or 
circumstantial evidence in deter- 
2 OSM’s independent regulatory role dur- 
ing the initial program -has been upheld by 
the U.S. Supreme Court. Hodei vy. Virginia 


Surface Mining € Reclamation Ass’n, Ine., 49 
~—~CUOS.L.W. 4654, 4655 (U.S. June 15, 1981). 


mining whether that action was ~ 


taken. in accordance with the Act ae 


and the regulations. 

‘Here, OSM was told that fae ver- 
tical highwall created during min- | 
ing was dynamited to tip material _ 


into the impoundment and so create 


lesser slopes. Dynamiting may have — 
occurred after water was being col- 
lected in the impoundment. Yarnell — 


suggested at the hearing that spoil 


from other areas of the mine was 
dumped into the 1mpoundment.? 
Whatever techniques were used, and - 
whenever they were done, by the 


time that a sonargram and sound- 


ings of the floor were taken, the 
slopes were pe eey 45 de- 
bate 

[3] Yarnell first argues that be- 
fore an impoundment is filled with © 
water, the area must be returned to 
approximate original contour. Al- 
though the Act does, in general, Ter? 
quire return to approximate origi- 
nal contour, see Tollage Creek Elk- 
horn Mining Co., 2 TIBSMA 341, 87 


‘LD. 570 (1980), some exceptions 


are made for certain approved post- 


3 Considering the fact that spoil may con- 


tain- toxic or acid-forming materials, it is at. . 


least interesting to note that an OSM. in-— 
spector testified at the hearing that “[a]ll. 
toxic materials would have been covered” (Tr. , 
33) by Peabody’s reclamation technique. 


4The sounding and sonargram were taken ~ 


only after Yarnell had appealed to the Board, 
more than a year and a half after the origl- . 
nal complaint to. the State, and almost 5 
months after OSM’s initial involyement.. Be- 


cause of this delay and because of the lack of | 


evidence as to what,.if anything, was done | 
to the impoundment since the complaint, we 
hold that the soundings and sonargram may 
be used as evidence only of the configuration — 
of the impoundment floor at the time they 


were taken. We note, also, that only the -wést- 


ern half of the impoundment was surveyed. 
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mining land use shenaees Specif- 


ically, 830 CFR 715.14(e) provides 


that land be returned to an “appro-. 
priate” contour when a permanent | 
materials were covered sufficiently © 
‘to prevent their contacting the wa- — 
ter.’.On the evidence available in 


water impoundment is to: be the 
-postmining land use. We do not 


here decide what constitutes an - 


| impoundment in all cases; * we do, 
however, hold that it is not synony- 
_ mous with “approximate original” 


contour. Under the facts of this 


case, therefore, there was not a 


violation merely because the floor of. 
the impoundment was not returned | 


to approximate original contour. 


[4] Yarnell also argues that the 
contours of the floor of an impound-. 
“ment should be achieved before it is 
filled with water so that they can be 
inspected. In general, we would 
| tend to agree; ‘not fl would this | 


5 See, e.g., 80 enmea (e), and (gz). 
. The Board originally questioned when this 
land use change had been approved by the 
State. The first OSM inspection report men- 
tioned written documentation of the land- 


owner’s satisfaction dated Mar. 28, 1979, but . 
no record of State. approval appeared in the 


file sent to the Board by the Regional Direc- 
tor. From a later submission. by Yarnell, how- 
ever, it appears that the State approved the 
change on Apr.: 30, 1979. We have previously 


held that OSM is justified in relying on official © 
even though inaccuracies in. 


state records, 
those records may later show that an enforce- 


-.- ment action should be vacated. See Marco, 
‘Ine.,. 3 IBSMA 128, 88 I.D. 500 (1981) ; 


Grafton Coal Co., Inc., 2 IBSHA 316, 87 I-D. 


521 (1980). In the same way, inaccurate or. 
- incomplete OSM records: may result in an ad-. 
- ministrative decision against OSM. When state — 
‘actions are a. significant. factor in a case | 
OSM should-at least. note the occurrence of | 


those actions. in its files, 


_ (8 We are aware, however, that many. factors 
- enter into such a decision, including both. the 

intended. and unintended, but: expectable, ‘uses | 
of the impoundment, The safety of members 
of the public who might gain access to the — 


area, even if: through a trespass, must be con- 


sidered as well as: the etebinty of the im-— 


poundment. 
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£88 ID. 3 


| serait an anaceciion of the eontoats | 


of the impoundment, it would also 
allow a factual determination as to 
whether all toxic and acid-forming 


this case, however, we decline to 


hold that Peabody’s methods, al-- 
| though perhaps not the best, were | 
_ prohibited by the Act or oe | 


tions.® 
[5] Yarnell’s ond area ee com- 


plaint was that the maps submitted 


to OSM by Peabody to show the ex- 


tent of mining that had occurred : 
before May 3, 1978, were inaccu- 


rate. OSM ‘stated at. the hearing 
that it was forced to accept such 
maps as accurate in the absence of 
some evidence that they were incor- . 
rect because it did not have en | 


-staff.to check each map (Tr. 72). I 


would appear that an ena 


honest eyewitness statement would | 
constitute: sufficient evidence of in- _ 
“accuracy so as to obligate OSM to 


investigate a particular map. The 


record does not disclose how thor- 
ough an investigation of the map 


OSM conducted. We note, however, 
that apparently Yarnell’s com- 
plaint, received in Apr. of 1980, was 
the first, sueeeation." OSM had Te- 


7 When the impoundment has been filled | 


~ first, it is only possible to determine whether . 
such Taaterials have been adequately | covered _ 


by. continued monitoring of the water quality. 
8 We do not here decide whether pushing or 


. dumping: material into an impoundment filling - | 
“with water and having. an outlet would vio- . 


late the requirement of 30 CFR 715.17 to con- | 
duct surface coal mining and reclamation op- 
erations.in a way. that minimizes me poten: 
tial for water pollution. . . 
® These MADE are neared by 30 CFR 
715. 11 (c). 
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‘ceived that. the map was, inaccurate. 


Although that. elapsed time in no. 

way vitiates OSM’s right or duty to ~ 

. challenge the map, it. does make 
-. providing its inaccuracy much more | 


difficult. OSM was entitled to con- 

clude that it could no longer prove 

a violation, | even. 

occurred. ) 
_ Therefore, the Feb. 12, 1981, ‘de- 


affirmed as modified in this opinion. 


All motions not ie ruled 


| upon are denied. 


"Siar Fristenre ‘ 
Administrative J udge 


E one J. Minka? 
oo 7 Administrative Judge 


“Wu A. Irwin» 
ag Obit ini ‘ative — 
"UNIVERSAL COAL CO. 
a IBSHA 200 
Decided Tally 16, 1981 


Petition for discretionary review . > by 
Universal Coal Co.. of a Sept. 8, 1980, 


decision by Chief Administrative Law 
Judge L. K, Luoma: in Docket. Nos. 
KC 9-6-R and KC 0-6-P finding that 

the initial program regulations be- 
came effective at the company’ S mine 
 #£051 in Randolph County, Missouri, 


on Feb. 3, 1978, and that the 7 
™ ae a ea ‘sistant Solicitor for Enforcement, Office 


of the Solicitor, Washington, D.C., for | 
the Office of. Surface Mining Reclama- - 


violated 30 CFR 716. 7(e) and 716. 7(g) 


an (1), relating to Prime farmlands. 


- Afrmed. 


if one pene 


D. Morris, Jr. 
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ei ‘Surface Mining Control. and Reale: 


mation Act of 1977:. Applicability: on 


Initial Regulatory. Program 


The initial program regulsitions, are ‘ap- 


plicable to a surface coal mining: opera-- 


tion immediately when a state permit for 
the operation is issued ‘on or. after Feb. 


a, , 1978. 


2. Surface Mining Control ¢ and Recla- 


e mation Act of 1977: Prime Farmlands: 
~ cision of. the Hearings Division ie : 


Negative Determination 
When a. state does not issue a negative 
determination on. the existence of prime 


farmlands at the time. the ‘permit™ is. 
issued and OSM alleges a. violation of. the 

- prime farmland regulations, the permit- 
tee must demonstrate that. prime farm- 


lands do not exist, on the site. . 


- 3. Surface Mining Control ant Recla- 7 
mation Act of 1977: Evidence: Gener- . 7 
ally—Surface Mining Control and ~ 


Reclamation Act of 1977: : Prime Farm- a 
lands: Negative Determination 


A negative determination on the ie 


ence of prime farmlands issued by a state a | 
after the permittee has been cited by  __ 


OSM for violating the prime farmlands 


regulations may: be ‘submitted as evi- mn | 
: dence of whether or not prime farmlands 


exist on the site, but it is not necessarily . 


| entitled to retroactive effect. | 


_ APPEARANCES: N. William Phillips, | 


Esq, Phillips & Spencer, ‘Milan, Mis- 
souri, for Universal Coal Co.; Gerald A. 


Thornton, Esq., Office of the Field So- 


licitor, Kansas City, Missouri, Walton | 
, Esq., Mark Squillace, 
Esq., and Marcus P. McGraw, Esq., As- 


tion and. Enforcement. 


658 


OPINION BY THE INTERIOR 


BOARD OF SURFACE MINING 
AND RECLAMATION — 
| APPEALS — 


Universal Coal Co. (Universal) 
has sought review of a Sept. 8, 1980, 


-. decision of Chief Administrative 


Law Judge L. K. Luoma in Docket 
Nos. KC 9-6-R and KC 0-6-P. 


That decision upheld enforcement 
actions taken against Universal by — 


the Office of Surface Mining Recla- 
mation and Enforcement (OSM) 
pursuant to the Surface Mining 


Control and Reclamation Act of 


4977 (Act) 2 


-. decision. | 


We affirm that 


Bach ground 


On July 11-12, 1979, OSM in- | 
spected Universal’s me #051 In 
Randolph. County, Missouri. This — 


- mine was operated under a Missouri 
_ permit issued on Feb. 3, 1978, with 
an effective date of Jan. 1, 1978. As 


a result of the inspection, OSM is- . 


sued Notice of Violation No. 79- 
_[V-7-9 to Universal, alleging seven 


- violations of the Act and its imple- 


menting regulations. Four of those 


~ violations remain at issue.? Univer- 


sal sought administrative review of 
the notice of violation and of the 


1 Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C. 
§§ 1201-1328 (Supp. II 1978). All citations 
to the Act are to Supplement II, 1978... 

2 Violation 3 alleged unauthorized, construc- 
tion of a stream channel diversion in viola- 
tion of 30:CFR 715.17(d). Violation 5 was 
issued for mining off the permitted area which 
is prohibited by 30 CFR 710.11(a) (2). Viola- 
tions 6 and 7 charged, respectively, that Uni- 
versal had failed to provide the mining and 


restoration map for prime farmlands required | 


by 30: CFR 716.7 (e}: and had failed to remove 
prime farmland soil horizons as. required by 
30 CFR. 716. 1{2) (1). “ 
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‘civil sonality that was subsequently 
imposed on the basis of the notice. 


A hearing was held on Mar. 18- 


| 19, 1980. A decision upholding 


OSM’s enforcement action, but re- 
ducing the civil penalty, was issued 
on Sept. 8, 1980. Universal appealed 
from the conclusion that it had vio- 
lated the regulations, but did not 
seek review of the amount of the 
civil penalty if the fact of violation 
were upheld on appeal. Both parties 
filed briefs. 7 


— Discussion and Conclusions 


Universal’s first argument on ap-_ 


“peal is that it was not required to | 


comply with the initial regulatory 
program requirements until May 3, 
1978. Therefore, Universal asserts 
that all work completed before that — 


date, which includes everything 
challenged by OSM, may not. be the 


subject of OSM enforcement ac- 
tions. This argument is based on — 
secs. 502(b). and (c) of the Act, 30 | 

U.S.C. §1252(b) and (c). Sec. 
502(b) reads in pertinent part: 


“All surface coal mining opera- 


tions * * * which commence oper- — 
ations pursuant to a permit issued 
on or after six months [Feb.. 3, 
1978] from the date of enactment 
of -this Act [Aug. 8, 1977]. shall 
comply, and such permits shall con- 
tain terms requiring compliance 
with, the provisions set out in sub- 
section (c) of this section.” Sec. 
502(c) states in pertinent part that — 
“To]n and. after nine months 
[May 3, 1978] from the date of 
enactment of this Act [Aug. 3, © 
1977], all surface coal mining oper- — 
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ations * * * shall comply with the 


provisions of [the listed] subsec- - 


tions.” See also 30 CFR 710.11(a) 


(3) (i) and (ii). 
_ These sections mean that ie ren 


aid regulations applied immedi- 
ately to all surface coal mining 
operations that were issued new 


permits on or after Feb. 3, 1978. 
Operations that received their per- 
mits prior to Feb. 3, 1978, had an 
additional three months, 2.6.5 until 
May 8, 1978, to comply. . 

[1] Universal: argues ‘that al- 
though its permit was issued on 
Feb. 3, 1978, the effective date of 


the permit was J an. 1, 1978. This 


fact, according to Universal, means 
that its permit was really issued on 
_ Jan. 1, 1978. The Administrative 
Law Judge correctly rejected this 


argument. Sec. 502(b) of the Act, 
30 U.S.C. § 1252(b), makes the date 


_ of issuance controlling.* Because the 
permit was issued on Feb. 3, 1978, 


Universal was required to comply. 


immediately with all of the initial 


program regulations.* | Therefore, 2 


_. 8This conclusion is strengthened by the 
' testimony of the chief of:the coal inspection | 


and enforcement division of the Missouri 
Land Reclamation Commission.: When ques- 


tioned about the relationship between these: 


two dates at the hearing, he testified that it 


had previously been normal practice in Mis- 
souri to issue permits on a calendar year basis | 


and therefore [t]he permit period was from 
January 1 until December 31. The permit was 
not actually valid until it was actually ap- 


proved and issued upon receipt of- bond by 


the company” CPF. 278, 279). 


It is further strengthened by the fact that — 


the permit bore the statement regarding: com- 

pliance with Federal regulations required by 

sec. 502(b) of the Act; 30 U.S.C. § 1252(b). 
Under sec. 510(d). of the. Act, 80 U.S.C. 


’. §1260(d), and 30 CFR 716.7 (a) (2) the. prime 
z. farmland provisions apply to any permit. is- 
sued. on. or after the date of enactment of the. 


Act, 4.5 Aug. 3, 1977. 


the decision below finding that all 
activities at en mine-could be regu- 


| lated is affirmed. 


Universal’s second argument is 
that violations 6 and 7 should be 
vacated because the State deter- 
mined that prime farmlands were 
not involved at this site. Although 


_ the negative determination given to’ 


Universal was issued on Feb. 27, 


1980, 2 years after the permit was 


issued and 714 months after the no- 
tice of violation was written, Uni- 


versal argues that a state’s negative 


determination on prime farmlands 
is binding upon OSM regardless of 
when that determination is made. 
‘[2, 8] 30 CFR 716.7 anticipates 
that prime farmlands will be iden- 
tified during the permitting process 
for the operation so that proper 
measures can. be taken to ensure — 
that this valuable resource is pro- 
tected and conserved. If a negative 


‘determination is not made at that 


time, the permittee is subject to an 
enforcement action for failure to 
comply with the prime. farmland 
regulations. When OSM alleges a 
violation of 30 CFR 716.7, the per- 
mittee must demonstrate that prime 
farmlands do not exist on the site.° 


5 Absent a showing of fraud or similar abuse 


in the granting of a negative determination, 


the Board will not lightly overturn a deter- 


. mination made during the permitting process 


and not challenged at that time. 

@In Ronald W. Johnson, 3 IBSMA 118, 88 
I.D. 495 (1981), we remanded a citizen’s com- 
plaint to OSM for a decision on whether a 
state regulatory authority had properly deter- 
mined that a coal company had valid existing 
rights to mine certain areas within 300 feet of 
occupied dwellings. Similarly, in Alabama By- 
Products Corp., 1 IBSMA 239, 86 LD, 446 


- (1979), we remanded a case to the Hearings 


Division aoe a determination of whether an- 
; —Continued 
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Although a negative dcisemihation 7 


made by the State after a citation — 


is issued may be submitted as evi- © 
dence of the existence of prime — 
farmlands, it is not necessarily en- | 
Petition for. discretionary review by 
the Office of Surface Mining Reclama- 


titled to retroactive effect.’ We have 
‘reviewed the record in this case and 


see no reason to disturb the Admin- 


istrative Law J udge’s findings that 


this site contains prime farmlands 
and. that Universal violated the 


cited prime farmland regulations. 


Therefore, the Sept. 8,.1980, deci- 


sion of the Hearings Division is 
affirmed. 


Mevin J. Mas 
Administrative J uage 


‘Newron FrisHperc | 
7 Administrative Judge 


Wu A. Irwin 
6 hie ‘ef Administrative J ud ge 


~ 


other State. aicss pie timely. “In these 


cases the Board recognized that the Act: and 
regulations commit some decisions to. state 
regulatory . authorities | during the initial pro- 
gram. In both of these cases, however, as dis- 


tinct from the present. case, the regulatory 


| authority had attempted to carry out its re- 
sponsibility at the time contemplated in the 
_ Aet and Federal regulations. 


Court: stated in Hodel v. Virginia Surface Min- 


ing & Reclamation Ass’n, Inc., 49 U.S.LW. — 


4654, 4655 (U.S. June 15, 1981), the Federal 


-Government retains an independent regula- . 


tory role during the initial program. That role 


_°. Yequires the Department to ensure compliance — 


with the. Act and regulations when a_ state 


-_ fails. to enforce those requirements or fails 
to take an action otherwise. committed to- itis < 
7 We do not here decide what weight should 
be. given to negative © determinations made 
after the permit is issued, but before a pos- 
sible prime farmland area is disturbed, or | 
when made after. the. disturbance. of such aD. 


area but before a citation is issued. See Hardly 
Able’ Coal Co., 
(1980) ; : Carbon Fuel Co., 1 IBSMA 258, 86 


_ ILD. 488 (1979); Alabama By-Products Corp.,  ~ 


eupra, . 


DECISIONS OF THE DEPARTMENT » OF THE INTERIOR 


AS. the Board 
noted in Johnson, supra, and as the Supreme 


2 IBSMA. 270, 87 LD. 434 . 


“tes LD. 
CARBON FUEL CO. 
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tion and Enforcement from the Jan. 8, _ 
1981, decision of Administrative Law _ 
Judge Tom M. Allen in Docket No. CH 
Q-172-P. That decision vacated Ces- 
sation Order No. 80-I-91-1 issued to 


Carbon Fuel Co. for allegedly violating 
80 CFR 710.11(a) (2) (ii) by engag- 


ing in operations that resulted in a 
condition creating an imminent danger 


to the safety of. the ira | 


Reversed. 


1. Surface Mining Control and Recla- : 
mation Act of 1977: Public Health and — 


| Safety: Imminent Danger | | 
30 CFR 710.11(a) (2) (ii) prohibits ope- 


rations that “result in” imminent dapeer i: 
to the public. 


2. Surface Mining Control aad Recla: 


mation Act of 1977: Public Health and 
Safety: Imminent 
- Mining Control and Reclamation Act 
of 1977: Words and Phrases 


Danger—Surface 


“Imminent danger.” A condition consti- - 
tutes an imminent danger to the health 


or safety of the public when ‘it creates — 


the possibility of. substantial. injury that 


a rational person, cognizant of the danger. 


involved, would choose to: avoid. 


3. ‘Surface. Mining Control aia Recla- | 


mation Act of 1977. Abatement: Reme- 


dial Actions — 


The Board aaatines to. hold that tied per- . 
mit. boundary, as identified in a state per- 
mit, protects a permittee in all cases: from 
being required to abate the off-site detri- 
mental consequences of its operations. 


| 0) a ee ss GARBON FUEL CO. 


661 


July 17, 1981 


- APPEARANCES: ‘William F, Larkin, 


| Esq., Office of. the: Field Solicitor, 
Charleston, West Virginia, James M. 
_ _McElfish, Esq., and Marcus P. McGraw, - 


Esq., Assistant Solicitor for Litigation 


and Enforcement, Office of the Solici- 
for the Office 
of Surface. Mining Reclamation and — 
Enforcement; Gregory R. Gorrell, Esq., 


tor, Washington, ‘D. C., 


and Mark C. Russell, Esq., Jackson, 


Kelly, Holt & O'Farrell, Charleston, 


West Virginia, for Carbon Fuel Co, 
OPINION BY THE INTERIOR 


BOARD OF SURFACE MINING 2 


AND RECLAMATION 
APPE ALS - 


The Office of Surface Mining Rec- 
lamation and Enforcement (OSM) 
has petitioned for review of the 
Jan. 8, 1981, decision of Adimin- 


. istrative Law Judge Tom M. Allen 


in Docket No. CH 0-172-P. That 


- decision vacated. Cessation Order 


No. 80-I-91-1 issued to Carbon 
Fuel Co. (Carbon Fuel) for an 


alleged violation of 80: CFR 710.11 


~ (a) (2) (ii). For the reasons set 
forth below we reverse that decision. 


Back ground 


On Feb. 20, 1980, an OSM | inspec- 
tor was conducting aerial surveil-_ 


lance of surface coal mining opera- 


tions in Kanawha County, West 
Virginia, pursuant to the Surface — 


Mining Control and Reclamation _ | 
7 violation of 30 CFR. 710.11 (a) (2) 


(ii), which reads: “A person con- 
— ducting coal mining operations 


Act of 1977 (Act).1 Because he ob- 


served what he thought was a prob- 


lem at Carbon mucre uae H-145, 


1 Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S. C. 
§§ 1201-1328 (Supp. II 1978): All citations 
to the Act are to Supplement II, 1978. 


352-796 O - 81 - 3 


he. inspected the area on ‘he atl 


the next day. At the junction of the 


haulroad from Carbon Fuel’s coal 
stockpile area ‘with a. public road, 
the inspector. found that haulroad 
material had been tracked out onto . 


the public road. While .at the site, 
‘the inspector saw numerous. vehi- 
cles, including a school bus, move 


into the opposite lane. in order to. 


avoid traveling through the mud, 
- coal, and stones that had been de- 
posited on the road. Because of this 


problem, he issued Cessation Order | 
No. 80-I-91-1 to Carbon Fuel, al- 


 leging a violation of 80 CFR. 
~'710.11(a) (2) (ii) 

Carbon Fuel to clean the material 

off the public road and to take meas-. 


‘and requiring 


ures to prevent haulroad material 
from being tracked onto the public 
road in the future. The order was 
terminated the next day after a 


crew worked all night to clear the | 


road. | | 
Carbon Fuel sought review of — 

this order and the case was submit- 

ted to the Administrative Law 


Judge on stipulated facts on Dec. 
- 19, 1980. The decision vacating the 
. | : _ cessation order was issued on Jan. 

~ 8, 1981, OSM petitioned for review 
, of that decision and both pare 


filed briefs. 
‘Discussion and Conclusions | 


Carbon. Fuel was ; charged with a 


shall not engage in any operations 


: which. result in a condition or con- 
stitute : a Practice that creates an im- - 
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| ; minent - re to the ealth or 


ee safety of the public.” The Admin- 
istrative Law J udge | apparently — 


. concluded that, in order to eonsti- 
tute a prohibited “operation, ” the 
activity cited must, in and‘of itself, 


constitute a “surface coal mining 
operation” within the meaning of 
sec. 701(28)(A) and (B) of the. 
Act, 30 U.S.C. § 1291(28) (A) and 


( B). Because he could not ee 


the unintentional depositing of mud 
from the tires of coal trucks and | 
‘other vehicles on a public road as a 
“surface coal mining operation,” he 
concluded that the activity: was not 7 
quirement is that the ‘condition 


ath covered by the Act. 


The Administrative Law J Judge 
ae e. further found that there was no im- 
~~ minent danger to public safety. 


- This conclusion was based on his 


ws reading of sec. 701(8) of the Act, 30 


US.C. § 1291(8). He stated that 
_ this section requires that “the im- 


a : minent danger must be of such 2 
= magnitude that it cannot be abated 


_ prior to causing substantial physi- 
cal harms to persons outside of the 


permit area. ”? Decision at 4 (italics | 
omitted). The rational person test _ 


to be applied in these cases was 


equated with the “reasonable man” . 


standard. Using the stipulated 
facts, the Administrative 
Judge concluded that the danger in 
this case “existed only in the mind 


of the inspector and absolutely” 


nothing crie[d] out for the issuance 


of a cessation order to protect: the 
ee health or safety. 2 acon 


at 5.. ote. 
[1] These conclusions are not sup- 
ported by the Act, regulations, or 


7" Stipulated facts. 30 OFR 710,11 (a). 


DEPARTMENT. OF THE INTERIOR 


“Law - 


. ‘(88 LD. 


2) (ii): prohibits Gderatiods that 
“result in” imminent danger to the 
public. The. hauling | of coal was 
part of Carbon Fuel’s surface coal 


; mining operation. That hauling re-_— 
sulted in material being deposited 
on the public road, a condition that 
is prohibited if. the deposits con- 


stitute an imminent danger. 

[27 Contrary to the Administra- 
divs Law Judge’s statement, ‘sec. 
701(8) of the Act, 30 U.S.C. § 1291 
(8), does not require that: an immi- 


“nent danger be so great that it can- 


not be abated prior to causing sub- 
stantial harm. The statutory re- 


“could reasonably be expected to 
cause” substantial harm before 
being abated. That requirement is to 
be determined according to a ra- 


tional person standard. Although 
we agree that the actions of ordi- ib 
nary citizens may suggest what a 
rational person might do under _ 
similar circumstances, we disagree _ 
‘with both the analysis of the stipu- 
lated facts set out in the decision © 
‘below and the conclusion reached. 
The stipulated facts. show that 
~ people using the public road avoid- 


ed the deposited material unless 


faced with oncoming traffic. It is 


not necessary that traffic cease or 


that actual injury occur before a 
7 condition | constitutes an 1mminent 
danger to the safety of the public. 
It is only necessary that the condi- 
tion create the possibility of sub- 
stantial injury that a rational per- 
gon, cognizant of the danger in-— 

volved, would. 
Under the circumstances of this 
case, the deposits on the public road 


choose to avoid. 


a} AGNES s. SAMUELSON - 
ng Teh 8 lay 88, 1981 


| soustinuted’4 an jmminent. danzee to 


> es the public safety for which a. cessa- 
tion order was properly issued. 
[3] Carbon Fuel argues, however, : 
that the. abatement, action required | 
here was improper. “because it in- 
volved doing work off its permit ae 
area. It is clear that the Actcontem- 
plates that the consequences of vio- 
lations of. its requirements may we so 


extend off the permit area. See, €.9., 
sec. 515(b).(10), (21), 
U.S.C. § 1265 (b) (10), (21), (24). 


Many of these. potential off-site — 
problems can be abated. by. actions. 


(24), 30° | 
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wou smeanived was within OSM’s 


enforcement authority. 


Therefore, the Jan. 8, 1981, ee: . 


“sion. of the Hearings Tivons is re- 
versed and Cessation:.Order 
ee 1s reinstated and upheld. 


No. 


| \didagilabea J udge 


War a ‘Trwin | 
Chie 7 Administrative J uage ~ 


| Newron Frrsupera 
_ Administrative J udge 


taken on the permit area, such as 


treatment of.acid drainage. Others. — 
can be prevented from recurring in — 
the future by such orders as the one — 
involved in this case to take meas- — 


ures to prevent haulroad material 
from. being continually tracked onto. 
the public road..Some violations, 


_. however, result i in dangerous or en-. 
vironmentally undesirable condi-. 
tions off the permit area. We decline. _ 
to hold that: the permit boundary, 
as identified in a state permit, pro- 
~ tects a permittee in all cases from. 
being required to abate: the detri-. 
mental consequences of its opera-. 
Under the circumstances of. 
this case, in which the causal con- 
nection between. the surface’ coal — 
mining operation and. the immi-- 
nently dan gerous -con dition’ was _ tional. Petro’eum Reserve—Alaska, are 

clear and. uncontroverted, the con-— 
dition occurred on immediately ad-. 
jacent public. property, and there 
was no evidence that. a third party: 
with legal control over that adjacent 
eee property objected’ to the work re- 
a pauiced, we hold that the remedial 


tions. 


if 
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Appeal from decision of the. Alaska 
‘State Office, Bureau of Land Manage- | 


ment, rejecting a Native allotment ap- 
plication, AA 8051. 7 - 


Set aside and remanded. 


“eli Alaska: Native Ritptiients 4e 
In sec. 905 ( a) (1) of the Alaska National 


Interest Lands Conservation Act, P.L. 
96-487, 94 Stat. 2371, 2485. (1980), Con- 
gress provided that all Native allotment 
applications which were pending before 


the Department on Dec. 18, 1971, which 


describe: either land that was unreserved 


: on Dee. 13, 1968, or land within the Na- 


: approved. on the 180th day following the 
effective date of that Act subject to valid — 


existing rights, unless otherwise provided 


by. other paragraphs or subsections of 

| that section. Although only. nonmineral | 

_ land. may be allotted, Congress has de- 
fined that term as. used in the Native — | 
Allotment Act to include land valuable he 


for depots of sand and eravel,. 


DECISIONS OF THE 


664 
2. Alaska: Native Allotments—State 
Selections = | 


_ Applications for Alaska Native allot- 
ments in “core” townships of Native vil- 


lages are subject to the statutory ap 


proval contained in sec. 905(a) (1) of the 
Alaska National Interest Lands Conser- 
vation Act, notwithstanding a State selec- 


tion or tentative approval thereof for the 


Same jands prior to Dec. 18, 1971. 


APPEARANCES: Keith A. Christen-. 


son, Esq., Anchorage, . Nanas for 
spnetlan — = 
OPI N I ON B y 
ADMINISTRATIVE 


_ JUDGE LEWIS 


INTERIOR BOARD OF | 
- LAND APPEALS ~ 


re S. Samuelson has appealed 
from a Nov. 9, 1977, decision of the 


Alaska State Office, Bureau of 


Land Management (BLM), reject- | 


ing her Native allotment applica- 
. tion AA 8051, dated Dec. 10, 1970, 
because BLM determined that the 
land is mineral in character due to 
_ the presence of sand and gravel-and 


that the land therefore is unavail-— 


able for allotment. The Alaska Na- 
tive Allotment Act, 43 U.S.C. 
§§ 270-1 through 270-3 (1970), 


repealed, 43 U.S.C. $1617 (1976), 
authorizes only allotment of “non- 
mineral” land. : | 


[1] Appellate: raises 
arguments against BLM’s determi- 
nation that the land is mineral in 
character because of the value of the 
sand and gravel deposits. It ap- 
pears, however, that this contro- 
versy has been resolved by newly, en- 
s acted legislation. In sec, 905 (a) (1) 


DEPARTMENT OF THE 


| nenveral 


INTERIOR [88 LD. 


‘0 hia: ‘Alaska National Interest | 
-Lands Conservation Act, P.L. 96- 


487,94 Stat. 2371, 2435 (1980), 
* Conoress provided that all Native . 
allotment applications pending be- 
fore the Department on Dec. 18, 
1971, which describe either land 


that was unreserved on Dec. 13, 
- 1968, or land within the National 
~ Petroleum Reserve—Alaska, 
‘approved on the 180th day follow- 
ing the effective date of that Act 
‘subject to valid existing rights, un- 


are 


less otherwise provided by other 
paragraphs or subsections of that 


section. Jack Gosuk (On Recon- 


sideration), 54 TBLA 306 (1981). 
Although sec. 905 (a) (3) provides 


_. that an allotment application i is not 
approved if the land described — 


therein is valuable for minerals, it 
further provides that the term 


“nonmineral,” as used in the Native 


Allotment Act;.“is defined to in- 
clude land valuable for deposits of 


sand or gravel.” Thus, presence of 


valuable deposits of sand or gravel 


does: not preclude approval of a 


Native. allotment application. = _ 

[2] We note that the Native allot: 
ment application conflicts with a 
state’s selection | application. Sec. 


905 (a) (4) of the Alaska National 


Interest: Lands Conservation Act, 


supra, provides that. an Alaska Na- 
tive allotment application is not | 
“approved under sec. 905 (a) (1). if - 


the land is included in a State selec- 
tion application but: is not within — 
a core township of a Native village. 


Roselyn Isaac. (On. Reconsidera- 
tion), 58 IBLA 306 (1981). How- | 
ever, a. BLM status map for the  — 


State of Alaska issued in March — 
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1974 indicates that gpelaaes land 


is within the core township of the 


Native village of Dillingham. Thus, 
it appears that the conflicting State 


selection application | does not bar 
automatic approval of appellant’ S 


-application.? 


The record shows no reason why 


_ appellant’s allotment application is 
not now subject to approval under 


subsec. 905(a)(1), provided that 
_ her application was pending before. 


the Department on Dec. 18, 1971.? 


The record discloses no valid exist- : 


ing rights in conflict with the appli- 
cation, and the land was not re- 


. served on Dec. 13, 1968, ‘Where a 


7 The Senate Peport explana: 


“Applications for allotments in ‘core’ town- 
ships of villages certified as eligible for land 


selections under Section 11(b) of the Alaska 
Native Claims Settlement Act are, however, 
subject to the statutory approval contained 
in subsection (a) (1) notwithstanding a State 
selection or tentative approval of: such core 


township lands prior to. December 18, 1971.” 


S. Rep. No. 96-413, 96th Cong., 2d Sess. 285, 
reprinted in. [1981] U.S. Code Gong. & Ad. 
News 9130, 9289. 

2The requirement that an “auplleation’ be 


pending before the Department.on Dec. 18, 


1971, must be met regardless of whether the 


application is approved: under sec. 905(a)(1)_ 


of the. Alaska National Interest Lands ‘Con- 
servation Act or the Alaska Native Allotment 
Act, because the Native Allotment Act was 


repealed.on that’ date and no application could. 
be approved thereunder unless it: was pending: 


_ before the. Department of the Interior on 
Dee. 18, 1971. 43 U.S.C. §1617(a) (1976). 
Although appellant’s application was. dated 
Dec. 10, 1970, it was not filed. with the Bu- 
reau of Land Management until June 9, 1972, 


when the Bureau of Indian. Affairs (BIA) 
filed it on appellant's behalf. It appears that 


Many Native allotment applicants had filed 


their. applications or evidence with the BIA. 


prior to Dee. 18, 1971, but that BIA held them 
past the time when they were required to 
be filed with the Bureau of Land Manage- 
ment. Such applications are deemed to be 


pending on Dec. 18, 1971, See, e.g., Julius F. 

On remand ap- 
pellant should be required to establish that | 
her application was filed with BIA prior to” 


Pleasant, 5. IBLA 171 (1972). 


Dec. 18, 1971. 


Native. allotment applicant: meee: 
the requirements of subsec. 905 (a). 
(1), failure to provide adequate evi- 
dence of use and occupancy does not 


_ bar approval of the allotment appli- | 
cation. Jack Gosuk (On Reconsid- 


eration), supra. The State Office, 
therefore, should consider appel- 
lant’s application for approval, sub- 


ject to any protest. which may have’ 


been filed before the end of the 180- 
day period which would preclude 
approval under subsec. 905(a) (1) 
and require adjudication pursuant 


to the ass of the- ‘Native 
Allotment Act. 


Therefore, purine to a all- 
thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the deci- 
sion appealed from is set aside and» 
the case remanded for further. 
action consistent with this opinion. — : 


ANNE POINDEXTER Lewis | 
Administrative J udge 


WR CONCUR: 


Brrnarp V. Parrerre 
C hie f Adminis trative Judge 
Epwarp: W. Srozame : 


Administrative Judge 


BAR X SHEEP CO. ET AL. 
56 IBLA 258 eee. 
Decided July 24, 1981 


Appeal. from decision of Administra- 


tive Law Judge Robert W. Mesch, va- 
eating. in part District Manager’s 


decisions temporarily suspending por- _ 


666. 


ao tions of maximum alinwabie Beuiee | 


grazing - preferences in the. Rock 
_ Springs District, Seen Ww 479-1. 


- Reversed. 


L ‘Grazing. Permits and Licenses: Can- 


; cellation or Reduction 


BLM may temporarily casera portions 
of - maximum allowable active grazing 
preferences under 43 CFR 4110. 3-2 (a) 
authorizing Suspensions | 
. “drought, fire, or other natural causes,’ 


in order. to provide forage for Xcess wild | 


horses. 


; APPEARANCES: Maxla E. . Mansfield, : 

Esq., Office of the Solicitor, Denver, 
Calvin E... 
Ragsdale, Esq., Green River, Wyoming, | 


~ Colorado, for appellant; 


for 2 


OPINI on BY 
ADM INISTRATI VE 
J UDGE HARRIS © 


INTERI OR BOARD OF 
LAND APPEALS 


The Buren or Land Manage- 


ment (BLM) has appealed from a. 

‘decision of Administrative Law 

_ Judge Robert W. Mesch dated Feb. 
18, 1980, vacating in part decisions © 


of the District. Manager for the. | 
stock Co:, Chilton Land. and Livestock Co., © 


Dearth Jamieson Sheep Co., and Burton. oH rae 


Rock Springs District, Wyoming, 
dated Mar. 30, 1979. 
portions of those decisions tempo- 


rarily suspended portions of maxi- 
mum allowable active grazing pref- 


erences for. livestock and. allocated 
the suspended: grazing. preferences 


to. eXcess wild horses.* The decisions | 


1 The decisions also canceled portions of 
maximum | allowable — active grazing - prefer- 
ences, pursuant to:.. 43 CFR . 4110. 8-2 (b) 
(1979)... 
July - 11, 1980, 45 FR 47105; " however, 43 
_ CFR 4110.3- —2(a) was not a naneede: 


”., DECISIONS. OF. THE - DEPARTMENT oF THE ‘INTERIOR. 


in . cases a 


The relevant - 


Phat regulation | was amended . on. 


oe 1 iolders: of grazing meets 


preferences (appellees herein) 2 i d : 
5 grazing allotments.’ = ; 


The District Manager placed the - 


decisions in full force and effect. as 


of Apr. 1,1979, pursuant to 43 CFR 
- 4160.3(c), in- order to ensure the 
reer administration of the 
| range.” = 


- The stated’ rationale. ar the. tem- 
porary suspension. was “for resource 


protection in accordance with 4300 
[48 | CER 


CFR 4110. 3-2(a) (c) 
4110. 3-2 (a) and (c) J. ” The appli- 
cable regulation, 43 CFR 4110.3-2 
(a), provides in pertinent part : 


“When authorized grazing use ex- 


ceeds the. amount of forage avail- 
able for livestock grazing within an — 
allotment on a temporary basis: (1). 


< Due. to drought, fire, or other natu- 

. vralcauses * * * grazing permits or 

leases may be suspended i in whole or 
in part.?4 | 

.. A hearing on the natiers was: held | 


before the Administrative — Law 
Judge on ‘Sept. 5, 1979, in Green 


eas Wyoming. At the: hearing, | 


| . 2 The appellees are Bar X Sheep Co.; “Léon- . 
ard Hay, Frank Mayo, White Acorn Sheep -| 


Co., Erramouspe Brothers, Magagna. Brothers, . 
Vernan Mrak, Blair and Hay’ Land and. Live- 


and Ralph EB, DeLambert. ; 
8 The allotments are Bush. Rim, Continental 
Peak, Red Desert, . Sands, and © Steamboat 
Mountain. | . 
4 This provision may in part be derived from 
sec. 3 of the Taylor Grazing Act, as amended, 


43 U.S.C. § 315b (1976), which provides | in. 


relevant’ ‘part: 


“During periods of : Tange- depletion dtie to oe GS 
severe drought or other natural causes, or in — 


case of a general epidemic of disease, during — 


the life of the permit, the Secretary of: the 
- Interior is authorized, in his discretion to 
remit, reduce, refund in whole or in’ part, or 


authorize postponement of. payment of ‘graz- 


_ing fees for such. depletion period: so long as 
- the emergency exists.” ; 
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— Tuly 2h, 198t, 


ce District Meander ind aie As- 
sistant District Manager expanded | 


on the rationale for the’ decisions, 


as summarized by the Administra- | 


| tive Law J udge: 


['TThey. determined sees. ‘were excess 


- wild horses within the allotments on the. 


basis: of inventory information within 


their office and information contained in . 
an environmental impact statement ; they — 
do not as yet [almost eight. years. after — 

i the Secretary of the Interior was directed = 


— to manage wild horses] have any wild 
horse management: plans within the dis- 
‘trict; it ‘is anticipated. that. such plans 

. should be. developed within a couple of 


years; the plans will provide for removal . 


of excess wild: horses ; the actual removal 
_ of the horses will not. ‘start, however, 
until funds and manpower are available ; 


ae “it. is: not known when the funds and man- 
_ power will be available—it could be three © 


- years or thirty years ; the wild horses in- 


- erease as much as 15 or 20 percent a year 


on a geometric basis * * * 
8 ) e ‘Ager SMe” 

: 7 * [T]hey had not secured adequate 

funds to remove the excess wild horses 


from the allotments and in order to avoid: 


an over obligation of the forage. resources, 


they felt they had no alternative other. 


_ than to make a temporary allocation of 


_ forage for the excess wild horses pend- — 
_ the mandates. of the 1971 and the 1978 
Acts. This. failure, for. whatever reason, is. 


ing their removal from the range; they 


thought it best, ‘since the. condition | ap- . 

a peared. to be only temporary, and in order 
to insure that the. livestock operators — 

‘available forage. 


would not permanently lose their grazing 
privileges, to temporarily suspend the 
privileges | under . subsection’ (a) rather 


- than: cancel the privileges under subsec- 
tion “(b) of 438 CFR 4110.8-2; he con-— 


strues the phrase “or other natural 
causes” in the . regulation authorizing 
temporary suspensions of livestock graz- 


3 ing because’ of a decrease in -the amount. ‘ 
of available forage as including anything 
that might be termed an Act of God; he 


believes wild’ ‘horses and any increases in 
their: population are natural: and if. they 


cause a decrease in 1 the amount of ayaile - 


able forage. for livestock grazing this © 


would be : an. Act of God » ‘Or a navurat 


cause. 


3 (Decision at 5-6). 


In his Feb. 13, 1980, aay avis : | 


Administrative Law J udge made 
7 the following findings: 


“TL agree with the appellants that 43 3 ORR ae 


— 4110.3-2(a) does not grant. the District | 


Manager the. authority ‘to temporarily’ . 
suspend ‘livestock grazing use under the - 


circumstances. present in this case. The | 
authorized ‘grazing use exceeds the — 
‘amount of forage available for livestock 
grazing, not because of drought, fire, . or 
other natural causes but, because of the. . 7 


BLM’s failure to manage ‘the wild. horses : 


and remove the excess wild horses. as au- 
thorized by the 1971 Act [Act of Decem- 


ber 15, 1971, as. amended, 16 U. 8.0. § 1381 | 


(1976) ] and its failure to take any action 
— to immediately remove the excess ‘animals - 


as mandated by the 1978 Act [Public — 


Rangelands Improvement Act of 1978, 


P.L. 95-514, 92 Stat. 1803, 1808, 16US.C. . 
§ 1333. (Supp. TI. 1978) ]. While the wild. 
horses . may be. the result of: natural 


- causes, the presence ‘of excess numbers in a 
the allotments. and the: decrease in the 


amount of available forage created by the 


~ excess: animals are solely the result of, or 


due to, the BLM’s failure to respond to 


not an Act of God or a natural cause 
creating a. decrease | in the amount of = 


(Decision at 6). 


[1 The ae questions in this — 


case is whether 438 CFR 4110. 3-2 (a) 
allows the temporary suspension of 


livestock grazing: preferences where 


there has been a decrease in avail- 
able forage due to an increase in a 
competing oe of wild 
horses. 

in order to: answer’ that question 
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‘we must analyze the phrase “or 
other natural causes.” Appellant. 


argues that the increase in the wild 
horse population was due to natural 
procreation. Appellees, on the other 
hand, assert that but for the failure 
of BLM to comply with its statu- 


tory mandates the population would | 


not have increased. Appellees also 
urge the invocation of the doctrine 


of ejusdem generis. That rule, as 


stated by the court in Gooch v. 
United States, 297 U.S. 124, 128 
(1936), “[o]rdinarily * * * limits 
general terms which follow specific 
ones to matters similar to those 


specified ; but it may not be used to. 


defeat the obvious purpose of legis- 
lation.” See also 2A Sands, Suther- 


land Statutes and Statutory Con- 


_ struction 118 (1978). 


Further investigation reveals that. 


“other natural causes,” as used in 
the regulation, should not be read 
as restrictively as appellees assert. 


The precursor of 43 CFR 4110.3— 
2(a) was 43 CFR 4125.1-1(i) (8) 


(1977). It read in pertinent part: 
“Tf necessary to rehabilitate the 
vegetative resources on the public 


- land, the Authorized Officer may 


temporarily close the leased land to 


grazing or reduce livestock use 


whenever vegetal cover is depleted 
due to drought, epidemic, fire or any 
other oe or for rehabilitation of 
the area.’ 


In 1976 the Department Sropeeed 


changes to the grazing regulations 
in an attempt to modernize them. 43 

CHR 4110.3-2 (Decrease in forage) 

was proposed to read as follows: 


When authorized grazing use exceeds 
the livestock forage available within a 


OF THE DEPARTMENT OF THE INTERIOR | 


188 LD. 


grazing area or avhieré reduced grazing 
use is necessary to facilitate multiple-use 


management objectives or protection of 


the environment, authorized grazing use 
and grazing preferences may be adjusted. 
accordingly. Such adjustments will be 
equitably apportioned by the authorized | 
officer or-as agreed to among authorized 

users and the authorized officer. | | 
41 FR 31506 (July 28, 1976). Dur- 
ing the comment period, the Federal 
Land Policy and Management Act _ 
of Oct. 21, 1976, 43 U.S.C. 88 1701- 

1782 (1976), was signed into law. 
Therefore, on July 8, 1977, grazing 
regulations were reproposed. In the 


reproposal 48 CFR 4110.38-2 was 


changed to require mandatory can- 
cellation, stating in pertinent part: 
“When authorized grazing use ex- 


ceeds the amount of forage available 


for livestock grazing within an al- 
lotment: or where reduced grazing 
use is necessary to facilitate achiev- 
ing the objectives in the land use 
plans, grazing permits or grazing 
leases and grazing preferences shall 
be cancelled in whole or in part.” 42 
FR 35338 (July 8,1977). | 
On July 5, 1978, final grazing 
regulations were published in the 
Federal Register. 48 CFR 4110,3-2 
was separated into three subsec- | 
tions. Most importantly for the pur- 
poses of this case, 43 CFR 4110.3-2 
(a) was changed to provide for dis- 


-cretionary suspension “[wlhen au- 


thorized grazing use exceeds the 
amount of forage available for live- 
stock grazing within an. allotment 
on a temporary basis: (1) due to 
drought, fire, or other natural 
causes.” 43 FR 29069 (July 5, 1978). 

As explained in the preamble to 
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the regulations, this change was 


made in response to a comment: 


_ The proposed regulations. provided for 


cancellation of grazing permits or graz- 
ing leases and grazing preferences in 


whole or in part under § 4110. 3-2 when 


| the authorized. grazing use exceeds the 


amount of forage available for livestock 


grazing within an allotment. It was sug- 
- gested that this should not apply when a 
horses nor cattle possess any higher — 


the amount of forage. available is re- 


duced on a temporary basis in the case 
of drought, fire, or other short term sit- 
uation. In. response to these suggestions, : 
the regulations have been changed to pro- 
vide for suspension of grazing permits 


or leases, instead of cancellation, when 


porary: basis. 


43 FR 29058. (July 4 By 1078): 


. . The regulatory history of the lan- - 
guage of 43: CFR 4110. 8-2(a) indi-. 
cates that the Department intended 

to provide flexibility in the manage- 


ment of the range when “in the case 
of drought, fire, or other short term 
situation” the authorized grazing 


use exceeded the amount. of avail-_ 


. able forage on a temporary basis. 


(Italics, added). The. emphasis_ of 
_ the: regulation is on the discretion- — 
moe ability of: BLM ‘to. act. when determines that there is “an excess 
necessary to protect the range from. - 
7 possible deterioration. _ . 48 ~ CFR 
rae co “provides. for. suspen- i Rangelands Improvement - ‘Act of 
sions, rather than- cancellations, — 


~~ when: the threat to the ee is a i 


temporary one, fo. 


: _ which. provides for land manage- 
. § Toent “ander principles of multiple 
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e.” 43 CFR 4100.0-3(b) ; see also 
43 CFR 4100.0-2. The concept of — 


multiple use was interpr eted by the — | 


court in American Horse Pr ‘otection. | 
Association, Ine. v. Frizzell, 403 F. 


Supp. 1206, 1221 (D. Nev. 1975), 
involving - a conflict between the 


erazing rights of wild horses and. 
cattle, to mean “that neither wild 


status than the other on the public 


- Jands.” > The court: concluded that. 
“funder the multiple use * *-* 


concept, then, the BLM had various 


_ alternatives available to them to. 

the authorized grazing use exceeds the — 
- amount of forage available for livestock © 

- grazing within an allotment on a. tem: 


alleviate the overgr azing on Stone 


Cabin Valley”; it could either act 
: pursuant, to the Act of Dec. 15, 1971, 
as amended, supra, to remove wild 


horses or act pursuant.to the Taylor 
Grazing Act, as amended, supra, to 
restrict livestock grazing on over- 


grazed land. In‘ the latter regard, 
the court cites the predecessor of 48 
CFR 4110.3-2(a),- ze. ., 43 CFR 
— 4125.1-1(i) (8) (1977). ‘The appli- 
cable regulation, 43 CFR. 4110.82 
- (a), also takes. its authority. _ Br 


the Taylor | : Grazing» Act, 


amended, supra. 


Appellees argue that once Sa . 


‘population [of wild horses] and a 
need for removal, the 


[Public 


1978, supra] only gives [the District. 
- Manager] one course: of action, to 


In addition, 43 CFR R 4110. 3-2(a) _ sasacaame 


; : takes its authority i in part from the. 
“Federal Land Policy and Manage- ; 
~ ment Act of 1976. (F LPMA), supra, 


remove. fe 


5 5 While American ‘Horse Protection Associa- . 5 
tion; Ine: ¥. Frizzell, supra, applied. the multi- Fieg, 
ple use provisions of the Act of Sept.19,1964, 0 


43 U.S.C. §.1411 (1970), the concept of mul- -. 


tiple use was. earried over into. FLPMA, supra: 0. 2 


See 43 U.S.C. 


fs 1701 (a) (7. and. 1 1702(6)_. 
(1976). ate. , ee lag 


excess: _: 
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horses in the priority and order 
stated” (Appellees’ Answer at 15).° 
Appellees argue not that the Dis- 
trict Manager abused his discretion 
‘in taking the suspension action, but 
that “under the command of Con- 
gress in circumstances such as this, 
where he has made certain determi- 


6Sec. 14(b)(2) of the Public Rangelands. 
Improvement Act of 1978, 16 U.S.C. 
§ 1333(b) (2) (Supp. II 1978), provides: 

“(2) Where the Secretary determines on the 
basis of (i) the current inventory of lands 
within his jurisdiction; (ii) information con- 
tained: in any land use planning completed 
pursuant to section 1712 of title 43; (iii) in- 
formation contained in court ordered environ- 
mental impact statements as defined in sec- 


tion 1902 of title 43 ; and . (iv) such additional. 


information as becomes available to him from 
time to time, including that information de- 


veloped in the. research study mandated by | 


this section, or in the absence of the informa- 
tion contained in (i-iv) above on the basis 
of. all information currently available to him, 
that an overpopulation exists on a.given area 
of the public lands and that action is neces- 
sary to remove excess animals, he shall im- 
mediately remove excess animals from the 
range so as to. achieve appropriate manage- 
ment levels. Such action shall be taken, in the 
following order and priority, until all excess 
animals have been removed so as to restore a 
thriving natural ecological balance to the 


range, and protect the range from the deterio- 


ration associated with overpopulation : 
“(A) The Secretary shall order old, sick, or 


-- lame animals to be destroyed in the most 


humane manner. possible; _ 
“(B) The Secretary shall cause such num- 


ber of additional excess wild free-roaming 


horses and burros to be humanely captured 
and removed for private maintenance and care 


f hich he det i" a 
or whic etermines an adoption demand cof 4, temporary suspension of graz- 


exists by qualified individuals, and for which 
he determines he can assure humane ~treat- 


ment and care (including proper transporta-. 


tion, feeding, and: handling) : Provided, That, 
not more than four animals may be adopted 
per year by any individual unless the Secre- 


tary determines in writing that such individ- _ 
: _lotment 7 were arbitrary, capricious, 


‘and ‘an abuse of discretion. because 
no rationale was provided for plac: ; 


ual is capable of humanely caring for more 
than- four animals; including the transporta- 
tion of such animals by the re party ; 
and 


“(C) The Secretary shall cause additional #, 
excess wild free- -roaming -horses and. burros 
for which an- adoption demand by qualified 
individuals does not exist to be destroyed in. 


the most humane and cost. efficient manner 
Possible: a a 
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nations, he is without discretion” 
(Appellees’ answer at 18). 
‘We cannot agree with appellees. 


While sec. 14(b) (2) of the Public 


Rangelands Improvement Act of 
1978, supra, dictates the immediate 
removal] of excess animals, there is 
no indication that removal is the ex- 
clusive remedy for an overpopula- 
tion of wild horses. In addition, de- 
spite the specific directions in that 
section, the Act is not self-executing. 


Surely, until implementation of 


provisions for removal, BLM is not. 
foreclosed from taking actions: to 
preserve the quality of the Federal 


‘range. We find that 43 CFR 4110.3- 
2(a) provided the District Manager 


with an alternative method of deal- 


ing with the overpopulation prob- 


lem. .- 
Appellees have Hes sated that. 
(1) the District Manager’s decision 
was arbitrary, capricious, and an 
abuse of discretion because no time 
limit was set. on the temporary sus- 
pension; (2) an environmental im- 


pact statement (EIS) was not pre- 
pared pursuant to the National En- 


vironmental. Policy Act of 1969 


(NEPA), 42 U.S.C. § 4331. (1976), 


assessing the environmental impact 


ing preferences; and (8) the Dis- 


trict Manager’s decision with re- 


spect to holders of grazing prefer- 
ences in the Continental Peak Al- 


?In their notice of appeal. dated Anis 30, 
1979, appellants. ‘therein (appellees) indicated 
that . Erramouspe Brothers and 


Magagna oa 
Brotliers were ‘Pressing. the appeal in. this 
-Tegard. ~ _ 
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ing the decisions in full force and 
effect. | 


There re to be no require- | 


ment in the law that a decision pro- 
viding for a temporary suspension 
of grazing preferences specify a 


time limit for such suspensions. See - 
43 U.S.C. § 315b (1976) ; 43 CFR 
4110.3-2(a). The suspension is by its" 
nature dependent on causes whose: 


duration: is difficult to determine. 


_ The necessary implication of a sus-— 
pension under 43 CFR 4110.38-2(a) — 
must be that the suspension will be | 


~ effective at least so long as the situ- 
ation persists which pave rise to the 
action. — 

NEPA, supras requires the prep- 


algo of an. EIS with regard to 


“major Federal actions significantly 
affecting the quality of the human 
environment.” 42 U.S.C. § 4832 
(1976). The record discloses that an 


EIS, known as the Sandy Grazing 


EIS, was prepared with respect to 
the subject allotments, in part as- 
sessing the. balance between live- 
stock and wild horse. grazing (Ti 
91-92). However, a basic assump- 
tion in the EIS was the maintenance 
of the wild horse population at 
“management levels” and no con- 


sideration was given to temporarily 
allocating forage to excess wild — 
horses (‘Tr. 90). Nevertheless, we do 


not believe that temporarily sus- 


pending the grazing preferences in- 
wolves in this case can be construed — 
-as “a major Federal action signifi-_ 


_ cantly affecting the quality of the 

human environment.” 
have failed to. provide. any evidence 
to ‘support their claim that an in- 


91 (1977). 


Appellees 


dividual EIS is needed, especially 
in view of the EIS already pre- | 
pared. See Julie Adams, 45 IBLA — 
252 (1980); Headwaters, 83 IBLA 
We cannot find that 
BLM was required to. prepare an 
EIS prior to its actions in this case. 

Finally, the question is presented 
whether the District Manager prop- _ 


erly placed the decisions affecting 
the Continental Peak Allotment in 
full force and effect. At the time the 


decisions were made, the District 
Manager had the authority pursu- 
ant to 43 CFR 4160.3(c) to place — 
the decisions in full force and effect. 
“pending decision on appeal there- 


from. * * * only if required for the — 


orderly administration of the range 
or for the protection of other re- 
source values.” The regulations do — 
not require that the District Man- 

ager specifically detail the reasons 
for such a determination. In this 
case the reasoning of the District 
Manager is ‘implicit i in his decisions. — 
We find no error in the District 


_-Manager’s determination to place 


the decisions:in full force and effect. 
We have carefully. reviewed the 


record and it discloses a rational. 
basis for the decisions to suspend 


temporarily livestock grazing pref- 
erences and to place those decisions 
in full force and effect at that time. 
Therefore, they will ‘not be dis- 
turbed. See Bert: N. Smith, 48 


IBLA 385 (1980), and cases cited 


therein. The burden is on the one. 
challenging the decision to show by 
substantial evidence that the deci- 
sion is unreasonable. Id. Inthe pres- 


| ent case, appellees have failed t todo 
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SO. Accordingly, we hold that ane 
District. Manager properly issued 
decisions temporarily suspending 


appellees’ grazing preferences. _ 
Therefore, pursuant to the au- 


thority delegated to the Board of 
Land Appeals by the Secretary of 


_ the Interior, 43 CFR 4.1, the deci- 
sion appealed from 3 1s reversed. 


Bruce R Higa 


_ Administer ‘atine Judge vis 


| Wr CONCUR: | 
~ Brrwapp V. Pere, - 
ANNE Ponpexter’ Lewis - 
A yi! Judge. 
| "UNIVERSAL COAL co. 
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Decided J uly 28, 1981 


aa yncals by Jerry Crutchfield, Univer 


sal Coal Co., and the ‘Office of Surface 


‘Mining Reclamation and Enforcement 


from the Jan. 30, 1981, decision of Ad- 


ministrative Law Judge Frederick A. 
Miller in Docket No. KC 1-2-R grant- 


ing temporary relief to the company 
from the abatement requirements in 
the fourth modification of Notice of 


Violation No. 80-446, which alleged 


- a violation of the hydrologic ‘balance 
| ‘protection. requirements ‘of 30° CFR 
715,17. Foe, 


- Affirmed a as ; modified. 


a | Surface Mining Control and Recla-_ 
2 mation Act of 1977; Temporary Relief: 
a Be aan 


| DECISIONS OF THE DEPARTMENT OF -THE 


INTERIOR [88 LD. | 
Because temporary relief is an extraor- 
dinary remedy that may be ‘requested | 
in &@ pending case, an application for tem- 


porary relief not preceded or. accom- 
‘panied by an application for review of 


a notice, order, or civil Peuety should be 


‘dismissed. 


2. Surface Mining Control ; and Recla- 
‘mation Act of 1977: Notices. of Viola- 
mee, tion: Generally _ | 

A modification ofa mone: of. violation 


- can change obligations in any way: neces- _ 
sary to ensure compliance with the Act 


and regulations so long as the specificity — 
requirements of sec. - B21 (a) (5) of the Act = 
are met. - | | 


- 3. Surface Mining Control and Recla- 
mation Act of 1977: Notices of Viola- 
tion: Generally | 


‘OSM does not: have authority to ha _ 
the abatement period in a notice of viola- | 
tion beyond 90 days. 7 


__ APPEARANCES: ay s. Dye Esq., | 


and. Stephen W. Jacobson, Esq., Lath- ; 
rop, Koontz, Righter, Clagett & Nor- 


quist, Kansas City, Missouri, for In- 
tervenors Jerry and. Neta Crutchfield ; 
N. William Phillips, Esq., Phillips & : 


Spencer, Milan, Missouri, and George 


Anetakis, ‘Esq. - -Frankovitch & Ane- 


takis, Weirton, West Virginia, for Uni- 
versal Coal Co.; | 
Esq., Field. Solicitor, Gerald A, Thorn- oo, 
ton, Esq. 4 Office of the Field Solicitor, _ 
Kansas City, Missouri, Mark Squillace, 
- _Esq., and Marcus P. McGraw, Esq., As- 
sistant Solicitor, Branch of. Litigation 
and Enforcement, Office of the Solicitor, a 
| Washington, D:C., for the Office of Sur- 


; and Bruce A. Cryder, 


face. Mining Reclamation and Enforee- 
ment. 


om} UNIVERSAL COAL CO. 
er uly 28, 1981. 


OPINION | BY THE INTERIOR 
| BOARD OF SURFACE MINING 


AN y RECLAMATI ON 
| APPEALS | 


Rees Had been sought of | a or an. 


30, 1981, decision of Administrative: < 


Law J udge Frederick A. Miller in 


Docket No. KC 1-2-R by all three 


parties below: Universal Coal Co. 


(Universal), the Office of Surface 
Mining Reclamation and Enforce- 
and Intervenors 
Crutchfield 


ment (OSM), 
Jerry and Neta C 
(Crutchfield). The decision appeal- 


ed from granted temporary relief to 


Universal from the abatement meas- 
ures required i in the fourth: modifi- 


gation of Notice of Violation No. 
— 80-4-4-6, issued to Universal by | 

_ OSM pursuant to the Surface Min- 
ing Control and Reclamation Act of 
1977 (Act)* and its implementing _ 


- regulations. Although we affirm the 


result reached below, we do so solely 
on the basis of the: discussion set | 


a | forth i in n this opinion. 


Back ground 


On July 11-12, 1979, OSM in- | 
pit #051 in 

Randolph County, Missouri. As a 
_ result of that inspection, . OSM is- 
sued Notice of Violation No. 79- 


spected Univer sal’s 


TV-7-9, alleging seven violations of 
the Act and regulations. Violation 


8 charged that Universal had failed 

- to. design, construct, and maintain 
_..a stream diversion ‘channel as re- 
i oe by 30. CFR 7 15. 17 a) Uni- | 


1 Act of cue: 3, 1977, 91 Stat. 445, 30 U.S.C. 
§§ 1201-1328 (Supp. If 1978). All. citations 
. to the Act are. + pene It 1978. 


co 


versal sought r review of ve ae aS 
of violation in Docket No. KC | 
. 9-6-R, and the Administrative Law 
Judge noted that violation 3 was 
terminated after Universal “eom- 
pleted remedial action sufficient to 


make the structure. acceptable as a 


temporary diversion on the under- 
standing that the entire area would | 
be reclaimed within 1 year” (Deci- 
sion in KC 9-6-R at 7). Because. 
~OSM’s authority to regulate the di- 
version was upheld, Universal ap- — 


pealed that decision to the Board. 
The decision was affirmed on. | 


July 16, 1981. Universal Coal Co., 3 | 


IBSMA 200, 88 I. D. 657 (1981). . | 
The same diversion continued to 


cause problems and OSM inspected 
it again on Apr. 15-16, 1980, after 
Teceiving § a complaint from down- 


stream landowner - Crutchfield.. 


OSM ser ved Universal with Notice 
- of Violation No. 80-4-4-6 by mail 7 
on Apr. 24, 1980. The notice alleged a 


that Universal had “failed to mini- | 


mize disturbance to the prevailing 
= : : hydrologic balance” in violation. of © 

80 CFR 715.17, and required Uni- 
versal either to redesign and recon- 
struct the diversion channel or ‘to! 


return the stream to its or iginal 


: channel. In either case plans were 
to be submitted to and appr oved by 
the State no later than May 19, - 
1980, with construction to be cone 7 
pleted within 21 days following 


State approval. Because of prob-- 


lems. with the designs submitted, 
the notice on a 
Aug. 92, Aug. 29, and Sept. 18, 1980, —_ 
to require specific designs’ ‘and'te 
; ene s additional time oar abatement. 


OSM. modified. 
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Universal did the work required 
under these modifications. 

On Oct. 30, 1980, OSM modified 
the notice for a fourth time and re- 
quired that Universal do abatement 
work within the stream channel off 
its permit area. Universal objected 
to this modification and filed an ap- 
_ plication for temporary relief with 
the Hearings Division. A hearing 
limited to temporary relief was 
held, and on Jan. 30, 1981, tempo- 
rary relief was granted. All parties, 
including Intervenor Crutchfield, 
appealed from various parts of this 
decision and filed briefs. 


DECISIONS OF THE 


~ Discussion and lionalixions 


[1] In seeking review of this no- 
tice of violation, Universal filed one 
document entitled “Application for 
Temporary Relief.” 43 CFR 4.1261 
states that “[al]n application for 
‘temporary relief may be filed by 


any party to a proceeding at any 


time prior to decision by an admin- 
istrative law judge.” (Italics 
-added.) This regulation is based on 
sec. 525(c) of the Act, 30 U.S.C. 
§ 1275(c), which provides that: 

Pending completion of the [administra- 
tive] investigtion and hearing required 
by * * * [sections 525(a) and (b) J, the 
applicant may file with the Secretary a 
written request. that the Secretary grant 
temporary relief from any notice or order 
issued under ‘section 521 of this 
title * * * together. with a detailed 
statement giving reasons for granting 

such relief. [Italics added.] 

“a Temporary relief is an extraordi- 
nary remedy that may be requested 
in a pending case. Therefore, a 
proper application for review of the 
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merits of a notice of violation, ces- 
sation order, or civil penalty must. 
either precede or accompany an 
application for temporary relief. 
An application for temporary relief 
standing alone should be dismissed. 
The Administrative Law Judge’s 
acceptance of Universal’s applica- 
tion for temporary relief can only 
be justified by construing pages 3 
and 4 of the document as also being 
an application for review sufficient . 
under 43 CFR 4.1164. Such appli- 
cations, however, should. conform 
to the requirements of the regula- 
tions; parties should not depend on 
our going to extra lengths to con- 
strue them as sufficient when they 
arenotapparentlyso. 
Universal has only sought review 
of modification 4 of the notice of 
violation. The Administrative Law: 


Judge granted temporary relief 


from that modification on the 
grounds that Universal had shown 
that it was likely to succeed on the 
merits of its case. | 
[2] In reaching his einen: : 
the Administrative Law Judge used 
the Webster’s dictionary definition 
of “modification” to find that it can 
only decrease obligations, not in- 
crease or add new requirements. We 
do not agree. “Modification” under 
the Act and regulations encom-— 
passes any change, whether it in- 


creases or decreases obligations.? — 


2 See, e.g., American ‘Telephone and Tele- 


graph Co. v. FCC, 503 F.2d 612, 618-14 (2d _. 


Cir. 1974): 

“The petitioner urges that the FCC statu- 
tory power to ‘modify’ its requirements must 
be constructed to mean that the Commission. 
has only the authority to shorten, but not to 
extend the public notice requirement. We are 
Pepe that the word ‘modify’ used in the | 

—Continued 
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The Secretary and his authorized 


: representatives: have the authority 


_ to issue notices of violation and ces- 


sation orders and to modify those 
notices and orders as experience and 


changing circumstances required.* — 
“See sec. 521(a)(5) of the Act, 30_ 


U.S.C. § 1271 (a) (5). So long as a 
modification meets the specificity 


requirements of sec: 521(a) (5), it 
can change obligations .i In any way 


necessary to ensure compliance - with 
the Act and regulations.‘ 


[3] The Board notes, however, 


‘that modification 4 was written on 


Oct. 30, 1980, 189 days after service | 
of the original notice of violation.’ 


The modification states that. all re- 


medial work previously required. 


was completed, and then orders 
abatement work not previously 
_ specified. Sec. 521 (a) (3) of the Act, 


30 U.S.C. § 1271(a) (3), provides 


that “a reasonable time ‘but not 


statute plainly gives the FCC the power to 
alter or change the notice period whether it 
results in an increase or decrease of time 
involved.” See also the numerous cases col- 
lected under “modify” - 


. “modification” and “modify” in Black’s Law 
 Dietionary, 905 (5th ed. 1979). 

_ .*3f a person objects to any modification, re- 
view of that modification is possible without 


regard to the underlying notice or order under 


43 CFR 4.1162. 
The Administrative Law Judge also con- 
cluded that OSM was without authority to 


order a permittee to take abatement action off. 
the permit area and that such an order would 


force the permittee to engage in an illegal ac- 
_ tivity, t.e., to conduct surface coal mining and 
reclamation operations without a permit, The 
fact that this opinion. does not reach these 
issuns does not mean that the Board agrees 
with the Administrative ai pee S conclu- 
Sions. 

5 This fact was not palesd by the parties or 
addressed by the Administrative Law Judge. 


in 27 Words and . 
Phrases 662 (1961) and the 1981 cumulative _ 
pocket part,- as well as the definitions for 


more than ninety. days” shall be 
fixed for abatement of a violation. - 
However that section might have 


been construed, 30 CFR 722.12(d) 
clearly states that, “Tty}he total time 


for abatement as originally fixed : 
and subsequently extended shall 
not exceed 90 days.” (Italics add- 


ed.) The preamble to the initial 


program regulations states that the 


‘Secretary interpreted the Act as 


providing no authority to extend 


an abatement period barns ae 


days: 


13. Numerous comments were received 
regarding the prohibition contained in. 


—§ 722.12(c) [now (d)] of the proposed 


regulations against extending beyond 90 — 
days the time for abatement as originally 
fixed and subsequently extended. It was 
stated that the 90-day limit will create 
unnecessarily - harsh results especially, 


when considered with the provisions of 


§ 722.16 [now 722.17] relating to inability 
to comply. * * * Several commenters urge 


that such a result [extending the period 


beyond 90 days] is authorized by § 521 


| (a) (3) of the Act. 


sx me Po ee ee 


These aie were rejected because & 


§ 521(a) (3) is interpreted as prohibiting 
the setting of an abatement time, initially 
or as extended, beyond 90: days. * * * . 


Additionally, the legislative history of the 
: Act clearly states that while an inspector 
may extend the initial abatement period, 


the total abatement period cannot exceed 
90 days. - 


42, FR 62667 (Dec. 13, 1977). 


_ Therefore, we hold that modifica-_ 
tion 4 of Notice of Violation No. 


. 8044-6 was not effective, and Uni- — 


versal is not required to comply. “ 
with it. Since abatement previously 


ordered had been completed in this 
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case, OSM might have issued a new. 


notice of violation requiring the 
same abatement as modification 4.° 
OSM did not have authority, how- 


ever, to extend the abatement period 


_ in this notice of violation beyond 90 
~ days.’ The Jan. 30, 1981, decision of 

‘the Hearings Pinson is affirmed as 
modified 1 in this decision.* 


_ Newrox FR RISHBERG 
_ Administrative J wage 


Wak A, Irwin | 2S 
Chief Administrative J udge 


ADMINISTRATIVE JUDGE 
MIRKIN CONCURRING: 


-. Although T- ; fully concur, even i 
had the 90-day limitation not ex- 


pired I would find it difficult to hold 
that OSM had anything to modify 


at the time it attempted the fourth | 


modification. At that.time Univer- 


sal had completed everything it was 


asked to do. Had it not, there might 
have been something to modify. As 


it was, the only chang OSM 6 to 


4We do not decide whether such a notice ~ 
would: be upheld subekan tively after adminis- ; 


trative review. . 
7 We note that this could be a re harsh 


conclusion, in this case for OSM, and-in other | 


cases for a permittee. We feel, however, that 
‘it is compelled by 30 CFR 722.12(d). 
8Because of this disposition we do not 
reach the Administrative Law Judge's failure 
to make a finding as to whether the granting 
of temporary relief would adversely affect the 
health or safety of the public. or cause sig- 
nificant, imminent environmental harm to 
land, air, or water resources. Such a finding 


is required. by sec, 525(c)(3) of the Act, 30. 
and. Mauersberg Coal 


U.S.C. § 1275 (c) (3), 
Co., 2. IBSMA 68, 87 I.D..176 (1980). 

_ We also do not address the Administrative 
Law Judge’s decision on the merits in a tem- 

porary relief proceeding. Such a decision was 

vacated in. Cravat Coal Co., 2  IBSMA 136, 87 

aD: 308 aoe 
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do was to admit the abatement: re- 
quired by the notice of violation and 
its. first. three modifications - had 


been satisfied. If something were 
then still amiss, it would seem to me 


that issuing a new notice of viola- 


- tion would be the Proper, procedure. - 


Metin J. Mirxtn | 
Administrative Judge. 
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Decided J uly 29, 1981 


| Appeal from order determining heirs 
by Administrative Law Judge Robert 
UC. Snashall. 


Reversed, 


1. Indian. Probate: Divorce: Indian 


Custom 


Where no wevidense was paceived: at pro- 
bate hearing to show the customs of any 


Indian ‘tribe concerning regulation of the 
domestic, relations of members» of the 


tribe, a ruling by an Indian probate Ad- 


ministrative Law J udge that he could offi- 


cially notice the existence. of divorce by 


Yakima tribal custom was error. Since no 
evidence was offered to show. that dece- 


dent, -who was of Nez Perce and Yakima 


ancestry, and appellee, of Alaskan Native | 
descent, lived in tribal relations under the 
jurisdiction of the Yakima tribe, it was 
error to. conclude. they were: nonetheless 


married in accordance with Yakima . cus- 


tomary law. 


2. Indian Probate: Marriage: Commonc 
Law and Indian Custom Distinguished 
A holding that decedent aud . appellee 
were married by operation of tribal cus- | 
tom based upon a conclusion that the — 


em) ESTATE OF MATTHEW COOK 
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birth of nine einaten to the couple re- 


‘quired a finding they. were married was — 


erroneous where the record affirmatively 


showed decedent was married to:another. . 


woman at the time of his cohabitation 
with appellee. - - 


APPEARANCES: Tim Weaver, ae 7 


| i for appellant Mary Cook Jack; Kurt 


Engelstad, Esq., Tor, -agrellee: Sarah 


a Peele Cook. 


OPINION BY ra 
“ADMINISTRATI VE. f UDGE 
oe  ARNESS 


INTERIOR BOARD ' OF 
INDIAN APPEALS 


: Saailomae decision by at Bean 
~~ on May 5, 1978.1 a rehearing i in the 
| Matthew 
- Cook’s. estate was held on June 21, 
1979, to receive evidence concerning 
the marital status of decedent at the 
time of his death in 1976. On. 
Nov. 16, . 1979, the Indian probate 
: Adrninistrative Law Judge affirmed _ 
his original order of June 27, 1977, 
declaring that appellee Sarah Peale | 
Cook was married to decedent by — 


probate of ‘decedent’ 


operation. of.an Indian custom mar- 


riage established in 1946 and con-: 
mee tinuing until decedent's death. 
a ‘Evidence taken. at, the. ne ie 
see ‘including testimony from appellee, 


establishes. that. appellee met dece- 


 dent.at Portland, Oregon, in 1945 _ 
— (or possibly earlier) and they began - 
~~» to live ‘together in Celilo. Falls ‘in 
1945. From 1945. until: 1953. beet 
oe ‘lived 
ae Celilo ae and’ at | Vancouver, = 


~ plage by. common law in: the 1940's or 1950's, see 
Bae: ‘Alaska. pints aoe 


| continuously ‘together _ 


eer Botate of Matthew Cook, a IBIA 62 (1978). 


- nor. anytime . thereafter. 
JL a5: 08-01F _s 
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Washington" ‘Grech. Oregon ; 


and Ketchikan, Alaska. Appellee. 
bore decedent nine children. Appel- 
Jee and decedent were separated In- 


termittently for 4 years. beginning — 


in 1953, during which time appellee — 

; bore a child by another man. At the 
7 time of decedent’s 
was living in Alaska and had been — 


separated from decedent for about . 


38 years. Appellee ‘testified that she 


was unfamiliar with the concept of 
marriage by tribal custom, but con- 


sidered that she and decedent were __ 

-. married by operation of common 

| law, since it’ was her belief that the | : 

i State of Alaska remem common — 
Jaw marriage? = Si 


: “Decedent1 married Tien M. Beat : 
in a civil ceremony at: The Dalles, 


| Oregon, on Sept. 24, 1943. The mar- 
. rlage was terminated by. divorce de- ~ 
_ ereed by an Oregon circuit court on — 
dan. 7, 1957.- (According to the de- 
cision below, it was in fact termi- 
nated prior to 1946 by way of an mi 
tees custom” divorce.) — 7 


The testimony at rehearing estab- 7 


lishes that no Yakima Indian wed- 
ding ceremony was celebrated: for 
decedent and appellee. However, the. 
record is: silent concerning specific 
| customs of the Yakima: tribe con- 
cerning domestic relations. ‘There i 18-4: 
no. dispute that on Dec. 16, 1953, the: 
Yakima | eoverning body enacted ae 


Blizabeth -in- 1952.. Contrary. to. appellee’ s he- - 
lief, the State of. ‘Alaska..did not..allow-mar- 


death appellee — - 


r Tr, 32-33, ‘The. record ‘aces not. ‘neni Prax” 
- the dates when. decedent: and appellee lived = _ 
in: Alaska. It appears they -were there. for ba es as 
a ‘months: ‘sometimes after the birth of the child 
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written law respecting domestic re- 
lations. Neither party relies upon 
‘the Dec. 16, 1953, tribal enactment, 
which, although iat in the record, 
has been previously characterized 
by the Department as precluding 
marriage or divorce by Indian cus- 
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tom, and it appears that both parties" 


take the position that whatever 
changes it made in the customary 
law are not relevant here.® 


%The authority of the tribe to regulate 
domestic affairs is recognized by the Depart- 
ment at 25 CFR 11.28, Tridal custom mar- 
riage and divorce. For an exposition of the 
principles. involved in terms of congressional 
policy, see United States v. Quiver, 241 U.S. 
602, 605-606 (1916). The trier of fact below, 
commenting upon the Board’s prior decision 
upon remand, stated at the hearing (Tr. 3): 


“If, however, their language that. they used -: 


means what it simply states, that you have to 
prove in each case what the law of the Yakima 
Tribe was at the time when somebody sup- 
' posedly went through one of these. [Indian 
custom marriage or divorce] that’s absurd 
because we’ve gone through probably two hun- 


dred thousand of these cases where there are 


Indian. custom divorces on the Yakima Reser- 
vation and they are all of them quite explicit 


as to what has to be done to satisfy it.” The 


Board's decision did, in fact; mean exactly 


what it said. Since Indian probate proceedings 


are required to conform to the strictures of 
the Administrative Procedures Act, Act of 
Sept. 6, 1966, 80 Stat. 878, 387 (6 U.S.C. 
§ 557) (1976), concerning the perfection of a 
record sufficient to support the decision of the 
employee conducting the initial hearing, any 
decision determining heirship which is based 
upon .a finding that there was an Indian cus- 
tom marriage or divorce must be, supported by 
"a Yecord which contains proof of the custom 
relied upon. It is not sufficient that the fact- 
_ finder be, satisfied in his own mind that there 
“is such aX custom. and ‘that it was effectively 


relied upon by the _Darties in -@ particular. 


instance. 


If and when the Administrative Law Af ide: 


adjudicates a case in which proof of specific 


Yakima tribal customs ‘regarding divorce’ or_ 


‘Marriage is established, including» the factor 


or factors commonly looked upon: “by the tribe 
and tribal ; members as necessary to consum-. 


Inate a custom marriage or divorce, reliance 
on such an‘ adjudication‘ia other cases, when 
properly noticed-to. the DATS: would not be 
objectionable. . = 
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The record is also silent concern-. 
ing actions indicating decedent’s 
recognition of tribal jurisdiction 
over his domestic affairs’ or the 
degree of control exercised over him 
by the tribe. It appears decedent © 
was born in Idaho, at some distance 
from the Yakima Reservation. Al- 


though decedent was an enrolled 


member of the Yakima. tribe, 
agency records indicate he was “14 
Yakima, 54 Nez Perce, 144 white.” 
It is established that prior to 1945. 
he served in the U.S, Army and 
later worked for a railroad. His 
financial dealings were conducted 
with commercial banks in Van- 


-couver, Washington, rather than 


with the Yakima tribe. He ap- 


peared in a child custody contest in 
-astate court divorce action brought 


against him by Irene M. Bruno. 
The only evidence concerning de- 
cedent’s conformity to tribal cus- 
toms of the Yakima tribe was 


elicited from a witness who identi- 
fied himself ‘as a member of the 
“Shoshone- Bannock” tribe. He tes- 


tified that tribal domestic. custom 
wasa “family affair” concerning 
which there was no consensus. 
The Administrative Law Judge 
held. that decedent. had divorced — 
Irene M. Bruno - prior to 1953 
according to customs of the Yakima 
tribe and had married appellee i in 


1946 by operation of tribal custom- 


ary law and-that. this second mar- 


-Tilage. continued | until decedent's rs 
death in 1976. Underlying the Ad-. _ 
“ministrative Law Judge’s holding 


that appellee i is decendent’s widow is” | 
his opinion that “Tt would be absurd 
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to hold that 30 years of living to- 


gether and nine children are not sub- 


stantial evidence of an intended 
martial situation.” + This conclusion 
pests upon a previous finding that 

‘no showing is necessary as to what 
constitutes an Indian custom di- 
vorce (or marriage) under said tri- 
bal law as this forum takes judicial 
notice of the myriad cases defining 
and explaining what constitutes 
such actions under said tribal law 
* * *.” This premise and stated 


conclusion are error which require 


reversal of the order determining 
appellee to be an heir of decedent.® 
_ This reversal is not surprising inas- 


~ much as the Board’s prior order of | 


May 5, 1978, expressly remanded 
this case to the Administrative Law 
J udge for, inter alia, failure to ad- 
duce “with any specificity what 


| factors were regarded as necessary 


wae 


_. #Order dated Nov. 16, 1979, page. 2, The 


reported cases ‘contain very little explanation ~ 
or description of tribal. customs. (Compare, in — 
contrast, the. unreported decision: of Admin- 
istrative Law Judge Patricla McDonald in the 
matter of the Hstate of San Juanito Toledo, 


or Fatty, or Ush You Holy Wot, Indian: Pro- 


bate No. IPGA. 21G 76 dated Aug. 10, 1979). : 
One source for discovering’ tribal customs is: 


found in. anthropologic works such as The 


a World of the American Indian, National Geo- © 
graphic. Society. (1974),. where various mar- 


riage customs of different tribes are discussed 
(see pp, 90, 95, 104, 117, 124, 162; 169, 180, 
-227, 286, 291). The anthropologic studies re- 
ported indicate great variety in the marriage 
customs. of the tribes. Tribal elders are also 
a source of. such evidence, . 

&’The Nov. 16 order also recites that the 


evidence “on. the question to be determined” | 


was “at best. equivocal and conflicting.” Des- 

pite this finding, which: requires a con¢élusion 
_ that there was a failure of proof, the order 
then finds that a continuing marriage was 
proved by a “preponderance of the evidence.” 
Such a. finding. and conclusion. are incorrect 


as a matter of law. (See Administrative Pro-. 


cedure Act, Act of Sept. 6, 1966, 80 Stat. 386, 
5U. Ss. Cc. § pnts) ent), as em Cae. a 
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(1915) ; ; and see Wharton, 
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to effect an Indian custom divorce _ 


prior to December 16, 1953.” 
[1] While there are many cases, 


most of them old,° which discuss the 
recognition which the Department 


must give to the customary laws of 
the various tribes, there are few 
cases which discuss the actual laws 
of the tribes themselves. The ques- 
tions which arise in cases where it 
is asserted that. there had been a 
marriage or divorce by tribal. cus- 
tomary. law are questions of conflict — 


of laws, as Cohen points out in the 
Handbook of. Federal Indian Law 
at page 120: 


[T]he state has no power: over the con- -" 
duct of Indians within the Indian coun- | 
try, whether or not the conduct is of spe- 


cial concern. to the Federal Government. 
“Thus Indian marriage and divorce * * * 


are matters over which the state cannot — 





4 For example, Cohen’s H andbdook of Federal 


. Indan Law. (1941), notes at page 138 and fn. . 
121, that: 


“Recognition of ‘the validity 6 marriages 


-and divorces consummated in. accordance with 


tribal law. or custom is. found in numerous 
cases : 


‘Johnson: v. Tahaan: 30 Mo. 72 (1860) ; 4° 


‘Boyer v. Dively, 58 Mo. 510 (1875); Earl v. 


Godley, 42 Minn. 361, 44 N. W..254 (1890) ; 
People ew rel. LaForte v. Rubin, 98 N. Y. Supp. 
787 (1905) ; Ortley v. Ross, 78 Nebr. 339, 110 | 
N. W. 982 (1907) ; Yakime Joe v. To-is-lap, 191 . 


Fed. 516 (C. C. Ore. 1910); Oyr v. Walker, 


29 Okla. 281, 116 Pac. 931 (1911); Buck v. 
Branson, 34 Okla. 807, 127. Pace. 436 (1912) ; 
Butler v, Wilson, 54 Okla. 229,.153 Pac. 823. 
(1915) ; Carney v. Chapman, 247 U. 8. 102 
(1918) ; Hallowell v. Commons, 210 Fed. 793 


“(C. C. A, 8 1914) ; Johnson v. Dunlap, 68 Okla. 


216, 173 Pac. 359 (1918); Davis v. Reeder, 
102: Okla. 106, 226. Pace, 880 (1924) } Pampey 
v. King, 101 Okla. 253, 225. Pac, 175 (1924) ; 


‘Proctor v. Foater, 107 Okla. 95, 280° Pace. 753 
(1924) ; Unuwssee v. McKinney, 133 Okla. 40, 
270 Pac, 1096 (1928); and ef. Connolly v.'. - 


Woolrich, 11 Lower Can. Jur. 197 (1867). See, 
also, Parr v. Colfam, 197 Fed, 302 °(C. C. A. 

9, 1912); Porter v. Wilsen, 239 U. S. 170° 
Conflict of Laws . 
(34 ed. A008) vol. 1, see, 128a’" - 
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exercise control, so long as the Indians 


7 concerned remain within the reservation. 


| [Footnotes omitted.] 


‘The discussion of tribal. regulation | 


of domestic relations appearing at 
- page 137 of the Handbook considers 
‘the nature of Indian custom mar- 
riage and divorce, observing in a 
: pertinent analysis that: 


The Indian tribes have been seceded 


the widest possible latitude in regulating | 
the domestic. relations of their members. - 
Indiaw custom marriage has been specifi- 


cally recognized by federal statute, so far 


as Such recognition is necessary for pur- 
poses of inheritance. [Act of Feb. 28, 1891, 


26 Stat. 794, 795 (25 U.S.C. § 371 (1976) )] 


_.. Indian custom marriage and divorcee has 
been .generally - recognized by state and | 
federal courts: for all other purposes. — 


Where federal law or written laws of the 
tribe do not cover the subject, the customs 


and traditions. of the tribe are accorded. 


the force of law,. but these customs and 
traditions may be changed by the statutes 
of the Indian tribes. In defining and pun- 
ishing offenses against the marriage rela- 


tionship, the Indian tribe has complete Z 

and exclusive authority i in the absence of . ae 
~ and compliance: therewith. This ve - 

appellee failedtodo. = 9». 


legislation. by Congress. upon. the. subject: 


z No law of the state controls the domestic — 
-rélations of Indians living in tribal rela- 7 
tionship, even though the Indians con- — 


cerned are citizens of the . state. Loot 


* notes omitted. ]_ 


fe Prior decisions by the Depart: 
ment uniformly hold that the bur- 
: den to prove a marriage or divorce 


by operation of Indian custom is on 
the proponent; of the claimed mar-— 


riage or divorce. To satisfy estab- 
lished — evidentiary 
there must be proof offered to show 


- the customs of the tribe concerning | 
the domestic. relations of its mem- 
ee rs (especially $0, where, ae here, 


a aa has requested: an — 
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_. of the. statute provides: 
‘requirements 
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nity to show evidence contradicting 
an agency decision which rests on _ 
official notice of Indian customs).” 


It must also be shown. that the mar- 


riage partners were “living in tribal 


relations,” that. is, a sufficient con- 


nection between the parties and a 


particular tribe must be shown to” 
have existed in order to give the 
‘tribal | government an interest. in, 


and. control over, the marriage and | 
the parties to the marriage, much in 


the same way that a divorce action 
in a state court must be based upon — 


an alleged and proved jurisdiction 
over the subj ect matter and the © 
parties to a divorce proceeding? As — 
was the Administrative Law J udge, 


| appellee i in this case and her counsel 


were on notice through the Board’s 
remand order that any party in- 
tending to prevail as an heir of the 


decedent ‘based on evidence of an 


Indian custom marriage or divorce 


should be prepared to establish the © 


existence of the customs in question 


~ Finally, eats known. con- 
duct of his affairs is ‘inconsistent 
with a finding that he intended to - 


live according to tribal custom. He | 
married according to state law, and 
‘sought to obtain child custody bene- 


fits from a divorce action. involving | 


7 See Act. of. Sept. 6, 1966, 80 Stat. 887; 5 
U.S.C. §556(e). (1976). The pertinent: part 
“When an agency 
decision Tests on official notice of a material 


fact not appearing in the evidence in. the 


record, a party is entitled, on timely request, 


to an opportunity to show... the contrary.” 
(The APA controls Indian probate proceed: 
ings. Estate of rroland, aL IBIA - OT, 18 LD.. 
66. (1971).) . 


8 Estate of Humpy, 7 IBIA 118, 86. 1D. 


218 (1979). aS 
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his marriage to Irene M. Bruno by 
active intervention in a state divorce 


proceeding. Nothing in the record — 
indicates that he gave similar cred- 
ence to the customary domestic re- 
~ lations laws of the Yakima tribe, or 
that: i: knew wnat the trial customs | 


were, ® 


mon law marriage. The Adminis- 
_ trative Law J udge states the issue 


before him concerning the marital. 


status of decedent to be (1 Tr. 9-10): 


“What. we need to establish here 1s : 


whether there was a common law or 


Indian custom marriage or an actu-_ 


— ally Anglicized- -type mariage here.” 


Common law. marriage is a creature 


a of state law, as is the civil marriage 
“apparently referred to by the trier 
of fact. Indian custom marriage is 


a creature of tribal law: Thus, one 


; cannot presume that a tribe recog- 
nized Marriage based simply upon 
a projection of current American 

domestic relations law without 


_ proof of the mechanics of that 
_recognition.?° There is.an unstated. 
‘reasoning by analogy to principles 
| of American domestic sate law 


° Implicit in. the decision helow ia. an as: 


sumption that a general and uniform Indian 


custom marriage or divorce custom prevails © 


throughout North America. Contrary.to this 


assumption, each tribe that. regulates. domes- 


tie relations. matters is exclusive to itself, in 
the same manner as the states of the United 


States exercise exclusive jurisdiction over do- - 


. mestic relations: in. their. respective jurisdic- 


tions. Thus, the. customs. of a tribe said to 


. control a particular marriage must be proved 


to. support: a finding of marriage (or ee 


Estate. of Humpy, above n.6. 

“10 Bstate of Roubedeaux, 7 IBIA O54 (1979) ; : 
Estate of moekegah, 4 TIBIA 189, 82 LD. 541 
(1975). 


[2]. The opinion below ? eonfees | 
Indian custom marriage with com- 


781 (1973). In Senator, 


§ 106.041; 
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present: in ‘the fact-findér’ Ss.  conelus hse, 
sion that a marriage should be pre- 


sumed from . the birth of nine chl-_ 


‘dren which is without foundation 
In fact in the record. Since decedent 
_ was still married to another at the 


time he fathered appellee’s children, 
neither a presumption. that there 
was a marriage based upon common 


law principles nor an inference that 


unknown Yakima custom would 


have reached a similar result can 


support the findings made by the 
Administrative Law Judge. Deced- 
ent was married in 1943 to another 


woman from whom he was not di- 


vorced until 1957. The record fails 
to show that decedent and appellee. 
took any action to enter into a mar- 
riage after decedent’s 1957 divorce. 
While it is conceivable that, in a 
given instance, a tribe’s customs | 
may result in recognition of mar-— 

riage in situations identical to those - 
which the common law of a state | 


7 recognized to result in. marriage, 
such a concordance needs to be 


proved. “Tt was not proved 3 in this 


case. Nor can appellee be found to 


be the surviving spouse of decedent — 
by virtue of a common law mar-. 
riage. ‘None of the states in which 
decedent and appellee cohabited 
(Oregon, Washington, and Alaska) 


allow marriage by.c common law.” 


1 Restate of Senator, 2 BIA. 102, 80 I.D. 
this. Board reversed 
an order containing language almost identical 


to that used by the fact- finder below. The 
Board held there, as it does here, that a show- . 
ing. of “mere cohabitation” may not be ag 
‘to: marriage. 


12 Alaska Stat. -§ 25. 05. O11: Or. Rev. Stat. 
Wash Rev. Code &. 26.04. 120. 
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The facts of record suggest ieee 
dent was a contemporary member 


of American society who generally 
lived in the state community by 
which he was surrounded. He and 
appellee, while they had some con- 
tacts with the Yakima tribe, and 
were both of Indian descent, were 
not proved to be so immersed in the 


Yakima culture and society that. 


they could be said to have been liv- 
ing in “tribal relations” as that term 
has been used to define persons con- 
trolled and affected by tribal cus- 
_ tomary law. No evidence tending to 


show either decedent’s divorce from 


Mrs. Bruno prior to 1957 or mar- 


riage by Indian custom to appellee 
was. offered at the probate hearing. - 
It is concluded appellee was not. 
married to decedent at the time of 


his death. 
Pursuant to the’ sition ty, dele- 


gated to the Board of Indian Ap- 


peals by the Secretary of the Inte- 
rior, 43 CFR 4.1, the decision 
appealed from is reversed. The Ad- 


ministrative Law Judge is directed 


to amend the order determining 
heirs by deleting the name of appel- 
lee from the list of persons eligible 
to inherit. 

This decision is 
Department. 


final for the 


 '‘Franxiin D. ARNESS 
Administrative Judge . 


I concur: 


Wa. Puiie Horron | 
Chief Administrative Judge 
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TED DILDAY 
56 IBLA 337 7 | 
Decided July 30, 1981 


Appeal from decision of the Idaho 


State Office, Bureau of Land Manage- 
ment, declaring unpatented mining 
claims abandoned and void. I MC 42835 
through I MC 42850. | 


Affirmed as modified. 


lJ. Federal Land Policy and Manage- 
ment Act of 1976: Recordation of Af- 
fidavit of Assessment Work or Notice 


of Intention to Hold Mining Claim— 


Mining Claims: Abandonment | 


. Deficiences under the regulations i in the ; 


content of an affidavit of assessment 


work or notice of intention to hold filed | 


with the Bureau of Land Management 
with respect to an unpatented mining 
claim may be considered curable and do 
not result in a conclusive presumption 
of abandonment of the claim where the 
filing meets the requirements of sec: 314 
of the Federal Land Policy and Manage- 

ment Act of 1976, 43 U.S.C. § 1744 (1976). 


2. Federal Land Policy and Manage- 


ment Act of 1976: Recordation of Af- 


fidavit of Assessment Work or Notice 


of Intention to Hold Mining Claim— 
Mining Claims: Abandonment 


With respect to the unpatented mining 
claims located after Oct. 21, 1976, the 
fact that the requirement for performing 
assessment work under the mining law - 
has not yet accrued does not obviate the 
necessity of filing either notice of inten- 
tion to hold the claim or evidence of 
assessment work with the local recording 
office where the notice of location is re- 
corded and a copy thereof with the Bu- 
reau of Land Management prior to 
Dec. 31 of the year following the calendar 
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year in which ‘the claim was located 
under sec. 314 of the Federal Land Policy 
and Management Act of 1976, 43 U.S.C. 
§:1744 (1976). 


APPEARANCES: Ted Dilday, 1 pro Se. 


OPINION BY - 
JUDGE GRANT 
INTERIOR BOARD OF 
LAND APPEALS 


Ted Dilday appeals from a de- 


cision of the Idaho State Office, 
Bureau of Land | ae eee 
(BLM), dated Jan. 16, 1981, 

jater modified by a desision datad 
Feb. 12, 1981, declaring the appel- 
-Jant’s Rapeener mining claims, I 
MC 42835 ‘through I MC 42850, 
abandoned and void for failure to 


properly file evidence of assessment 


work or a notice of intention to hold 
the claims as required by sec, 314 of 
the Federal Land Policy and 


Management Act of 1976 (FLP- | 


MA), 43 U.S.C. § 1744 (1976), and 
| regulations at 43 CFR 3838. 2 and 
48 CFR 3883.4(a). 
7 Appellant’s mining ‘Glas were 
located on Sept. 1, 1979, and re- 
corded with BLM on Oct. 24, 1979. 
In its decision dated Jan. 16, 1981, 
BLM erroneously declared apne 
lant’s mining claims abandoned and 
void because he failed to file notice 


of intention’ to hold the subject 
claims or evidence of assessment 
work on or before Oct. 22, 1979. For’ 


unpatented mining claims located 


after Oct. 21, 1976, sec. 314 of © 


| FLPMA and the regulations adopt- 
ed thereunder require filing with 


BLM of a notice sot intention to Te 

or proof of assessment work on or 
before December 30 of the year fol- 
lowing the year in which the claim 
was located—Dec. 30, 1980, in this 


case. 43 U.S.C. 81744 (a) (1976) ; 


43 CFR 3833,2-1(c). When the 
error in this decision was brought 
to the attention of BLM, an amend- 


ed decision of Feb. 12, 1981, was 
issued modifying the earlier deci- 


sion. The latter decision stated in 


part: 


Your Notice of Intention to hold your 


unpatented mining claims was not filed — | 
properly. In order to have a valid Notice 


of Intention, you should have filed a copy 


of a letter signed by the owner and 


recorded in the county  recorder’s — 
office. * * * Your Notice of Intention did 


not include the statements as set forth — 


in [48 CFR 3833. 2-8 (a) ay (iii), (iv), 
and (v) J. 


Reference to the case file s Gindlodes | 


that the documents submitted by 


appellant. as notices of intention to 


hold are copies of lists supplied to . | 


him by BLM which give the names’ 
and corresponding serial numbers 
assigned to each of his 16 Wooden 
Nickel claims. In the upper right-_ 


-hand corner appellant’s name and 


address appear in script. At the bot- 
tom of the same page someone, pre-_ 
sumably appellant, has printed 
“INTEND TO HOLD.” There is 
no indication on the 
themselves that they have been re- 
corded in the — county recorder’ S 
office. | |  % 

Appellant asserts i in Hig statement 
of reasons for appeal that no 


proof of labor was required to be 


documents 
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filed with the BLM for the subject 
claims for the assessment year from 


Sept. 1, 1979, to Sept. 1, 1980, be- 


cause under the mining law assess- 
ment work is not required until the 


first assessment year commencing 


after location of the claims which 


would be the assessment year run- 


ning from Sept. 1, 1980, to Sept.-1, 
1981. Further, | appellant. alleges 


that notice of intent to hold was not. 
applicable because no deferment. of. 


assessment. work was invoived. Ap- 


pellant contends that the copies of 


the location notices recorded with 


the county recorder’s office should 


be accepted in lieu of proof of labor 


or notice of intention to hold for the - 


discovery year. 


[1] Sec. 314(a) of FLPMA, 43 
U.S.C. §1744(a) (1976), prone 


in pertinent part, that: 


The owner of an nabatented lode ; or 


placer mining claim located after Octo- 


ber 21, 1976, shall, prior to December 31 
of each year following the calendar year 
in which the said claim was located, file 
the instruments required by paragraphs 
(1) and (2) of this subsection : 


-(1) File for record in the office where 
the location notice. or certificate is re-. 
corded either a notice of intention to hold | 


the mining claim. (including but not lim- 


‘ited to such notices as. are provided by 
. law to be filed when there has been.a sus- 


‘pension or deferment of annual assess- 
ment work), an affidavit of assessment 


_ work performed thereon, on [sic] a de- 
tailed report provided by section 28-1 of : 


title 80, relating thereto. — = 

(2) File in the office of ‘the Bureau 
designated by the Secretary a copy of the 
official record of the instrument filed or 


recorded pursuant to paragraph (1) of 
7 ‘this subsection, including a description of . 
_ _ the location of the mining claim sufficient 


to locate the claimed lands on the ground. 
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Thus, claimant is required by stat- | 
ute to file with local recording | 
office where the notice of location 
is recorded either a notice of inten- 
tion to hold the claim or an affidavit © 


of assessment work and, further, to 
file in the proper BLM office a copy 


of the instrument filed in the local 


recording. office prior to. December 
81 of the year following the calen- _ 


dar year in which the claim was lo- 
cated. The notice of intention to 


hold filed with BLM must be an 


exact legible reproduction or dupli- 
cate of the instrument filed for rec- 
ord in the local jurisdiction of the 


- state where the claim is located and 


recorded. 43 CFR 3833.2-8; Pacific 
Coast Mines, Ine., 53 IBLA 200 
(1981). Although the notice which | 


appellant filed with BLM is defec- 


tive for failure to include a state- 


ment that the claim is held and 


claimed for the valuable mineral 


contained therein, a statement that 


the owners intend to continue de- | 
velopment of the claim, and the rea- 


— son that the annual aenesament work 


has. not been performed, as called. 
for by the regulation at 43 CFR 


-8833.2-3(a) (1) (ili) through | (¥v), 


these requirements go beyond the 


requirements of the statute and the 


deficiency is in the nature of a cura- 


ble defect which would not support 


a conclusive presumption of aban- 


_ donment under sec. 314 of FLPMA. 
See Topaz Beryllium Co. v. United 


States, Civ. No. 79-2255, slip op. at 
6 (10th Cir. May 21, 1981) ; Feld- 
slite Corporation of America, 56 
IBLA 78, 81-82, 88 I.D. 634 (1981). 


However, in cases such as this one » 
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ee it is clear the notice submit- 
. ted was not a copy of a notice of in- 
~_ tention to hold the claim filed in the | 


local recording office as required by 


the terms of the statute, the statu- 
tory filing requirements have not 
been. complied. with and the claim is — 
conclusively presumed abandoned | 
under sec. 314 of FLPMA, See - 
Pacific Coast ee Ine. , supra at 


202. 


[2] Itis true, as appellant alleges, | 
that the mining law does not re- 
quire performance of assessment 
work until the assessment year 
commencing on the first day of 
September succeeding the date. of 
_ location of the claim. 380 U.S.C, § 28 | 


(1976). Thus, appellant was not re- 
quired to perform assessment work 
until sometime during the year run- 
ning from Sept. 1, 1980, to Sept. 1, 
1981. However, this does not obyi- 
ate the necessity. for compliance 


with sec. 314 of FLPMA. requiring — 
- filing of either an affidavit of as-_ 


sessment. work or notice of inten- 


- tion to hold with both the local re- 
cording office and BLM by Decem-— 
ber 30 of the year. following the 
| calendar year: in which the claim 


was located. See Silvertip Explora- 


tion & Mining, 43 IBLA 250, 252 


(1979) ; Charlie Carnal, 43 IBLA 


10, 12 (1979). The filing with BLM - 


of a copy of the location notice filed 
with the local recording office can- 
not suffice as a notice of intention to 


hold the claim. Don Saginoen, 50. 


IBLA 84,86 (1980). 


Therefore, pursuant to the au- 
= thority: delegated. to the Board of 
a Appeals by the Secretary of 


352-796 0 - si - 5 a 


“Underground 


‘ground - water 
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the iuteron 43 CFR 4. 1 ‘he disci: 
‘sion appealed from is affirmed « as - 


modified, 


—¢. Rawnic ca Jr. 7 
| Administrative J ue hea 


Wer CONCUR: 


Doveras E, Henriques’ : 


Administrative J Maye * Ps 


J AMES L. Borsxi 


Administrative Judge 


CONSOLIDATION COAL CO. - 
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"Decided J a 31, 1981 


Appeal by Consolidation Coal Co., from : 


‘a Dec. 2, 1980, decision by Administra- 
tive Law Judge Tom M. Allen in. 


Docket No. CH 0-301—R upholding No- 


tice of Violation No. 80-I-28-33 issued - 
to the company for an alleged. viola- 


tion of 30 CFR 717. 17 (h) (2),. failure © 


to monitor certain hydrological aspects — 
of underground mining in a manner. 


approved by the regulatory cued : 
Reversed. | 


1. Surface Mining Control and Recla- 


mation Act of 1977: Hydrologic Sys- 
-Generally—Surface 


tem Protection: 
Mining Control and Reclamation Act 
of 1977: Underground | Operations: | 
Generally—Surface 


and Phrases 

operations.” Because F 
of “underground opera-— 
‘CFR 717.11(a) (1), the 
monitoring requirements — 


the definition 
tions” -in 30 


Mining Control — 
and Reclamation Act of 1977: Words | 
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DECISIONS OF THE 


of sec. 717.47(h) (1) and (h) (2) of 30° 


CFR do not apply to an inactive mine 
where the only underground activity is 
the mechanical removal of accumulated 
water. 


APPEARANCES: Thomas L. Hindes, 
Esq., Office of the Field Solicitor, 


Charleston, West Virginia, Mark Squil- 


lace, Esq., Alice Hearst, Esq., and 
Marcus P. McGraw, Assistant Solicitor, 
Office of the Solicitor, Washington, 
D.C., for Appellee, Office of Surface 
Mining Reclamation and Enforcement; 
Daniel E, Rogers, Esq., Pittsburgh, 
- Pennsylvania, for Appellant Consoli- 
dation Coal Co. 7 


OPINION BY THE INTERIOR . 
BOARD OF SURFACE MINING 


AND RECLAM. ATION 
| APPEALS | 


The question presented for our 
review in this case 1s whether 30 
CFR 717.17 (h) (2) applies to an in- 
active underground mining opera- 
tion. For the reasons set forth 
below, we hold that the regulation 
did not apply to this Sone and 
we reverse, 


Factual and Procedurat 
| Background | 
‘The Administrative Law J udge 
_ decided this proceeding on the basis 


of a stipulation of facts and joint 


- motion for judgment. The facts 
pertinent to our consideration are 
discussed below. — | 


- Consolidation Coal Co., ( Consoli- 


dation) is the permittee of the Wil- 
liams No. 98 underground coal mine 
near Wyatt, West Virginia. Con- 
solidation ended active extraction 
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activities there in 1979, but left on 
the surface of the minesite a raw — 
coal stockpile and a refuse disposal 
area that was subject to reclama- 


tion. On July 9, 1980, an inspector — . 


for the Office of Surface Mining 
Reclamation and Enforcement 
(OSM) issued Notice of Violation 
(NOV) No. 80-I-28-33 to Consoli- 
dation under the authority of the 
Surface Mining Control and Recla- 
mation Act of 1977 (Act).1 The 


NOV charged two violations of the 


Act and initial program regula 
tions, only one of which is at issue 


‘in this appeal. The violation before 


us is an alleged failure to monitor 


ground water in accordance with 30 


CFR 717.17 (h) (2). 


Consolidation had set up and was 


operating a system for removing 
accumulated: water in the under- 


ground workings by piping it to an 
acid mine drainage treatment plant 
near Wyatt. Consolidation’s pur- 
pose in doing so was to relieve water 


pressure buildup in the old work- 
_ ings because that presented a danger 
to Consolidation’s operation of an 


adjacent active mine. The water in 


_ the mine came from two sources, 


ground water naturally accumu- 
lating underground. and water 
drained from a sedimentation pond 
which was receiving drainage from 
the surface area of the mine. Con- 
solidation was aware of some char- 


acteristics of the water involved, in- 


cluding rate and direction of flow, 
levels within the mine, and quantity 
and quality of the water leaving the 


. thet of aos 8 1977, 91 Stat. 445, 30 
U.S.C. §§ 1201-1328 (Supp. If 1978). 


- face 


88 CONSOLIDATION COAL CO. 


687 


July 31, L981 


mine and the treatment plant, but 


it was not monitoring ground water 
by using wells that could adequately 
reflect changes in ground water 
quantity and quality, as specified by 
the cited regulation. Nor had it sub- 
- mitted any monitoring plan to the 
-. regulatory authority. 


The Administrative Law J ide 


vacated the NOV in a decision 


issued on. Dec. 5, 1980. He reasoned . 


that since the Secretary had, in his 
view, indicated — that a> Sivailan 


- ground water monitoring require- 


ment did not apply to underground 
mines during the permanent regu- 


latory program, then 30 CFR 717. 


~17(h) would not apply during the 
initial regulatory program.” In ad- 
dition, he stated that. the “unat- 
tended mechanical removal of water 


from the mine by a pump * * *_ 


ean hardly. be classed as under- 


ground coal mining operations.” ° 


On Dec. 12, 1980, however, the 
Administrative Law Judge issued 


one of several monitoring require- 


ments applicable to underground © 


oper ations during | the permanent 
ey) progres 


~ 


2 The Administrative Law Judge had based 
his view on a statement in the opinion of the 
U.S. District Court in In Re: Permanent Sur- 
Mining Regulation Litigation, No. 
79-1144, slip op. at 16 (D.D.C. ‘May 16, 1980). 

2 Dee. 5, 1980, decision in Docket No. CH 
0-301-R at 5. 
£45 FR 76933 (Nov. 20, 1980). 


Hegueding the ere reason for 
ide December 5 decision, the Admin- — 
istrative Law Judge stated in his 
amended decision : 


The fact that the underground mine had 


been closed for 11 months would not — 
necessarily relieve the applicant from 
monitoring ground water as required 
by 80 CFR 717.17 (h) (2). even though the 
activities being conducted at that time 
(mechanical removal of water from the 
mine by a pump) cannot be classed as an 


underground coal mining operation by 
the undersigned. | 


Thus, although he did. not change | 


his view that merely. pumping ~ 


water from the mine was not an 


underground operation, the Admin- — 


istrative Law Judge did come to a ~ 
different conclusion concerning the 


applicability of 30 CFR 717.17 (h) 


(2). He did so, apparently, because 


his belief that since there was 
‘no completion of reclamation on 


the underground mine, or abandon- 


ment of the site, the provisions of 


_ 80 CFR 717.17(h) (2) must be.com- 
an amended decision vacating his — 
earlier decision and affirming the 
notice of violation. He did so after 

receiving the Nov. 20, 1980, Fed- 

eral Register containing comments : 

__ that the Secretary was deleting only 


plied with until otherwise’ per-— 
mitted by a proper authority.” ° 
Consolidation appealed. — 


— Discussion and Conclusions 


Tt is true that “ fall underground | 


coal mining and associated reclama- 


tion operations conducted on lands 


where any element of the operations 
is regulated by a State shall comply 


with the initial performance stand- 
ards of [Part 717 of 30 CFR] ac- | 


| cording time schedule speci- 


3 Dec, 12, 1980, amended decision in Docket — 
No. CH 0—301-R oe 1. 
i oa! 
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fied in § 7 10. a has The time schedule 


- specified there for all surface coal 


mining operations, including the 
surface | impacts: incident to. an 
underground mine, requires a per- 
son to:comply with the obligations 
of the initial regulatory program 
“until he has received a permit to 
operate under.a permanent State or 
Federal regulatory. program.” ® Al- 
ternatively, if mining and reclama- 
tion operations have been termi- 
nated, the obligation to comply with 
the iia performance standards 


ends when an operation is no longer — 


subject to regulation by a state with 


respect to any requirements of the © 


- Initial program." 
But in order for the monitoring 


| requirements set forth in 30 CFR 


717.17(h) (2) to apply to Consoli- 
dation, its operations must fall 
within the definition of ““under- 


ground operations” contained in. 
Part 717, That is because 30 CFR © 

_ the notice of violation was issued." - 
We oe oe the ee | 


717.17 (h) (1). provides:  “(h) 


Ground water systems. (1) Under- | 
ground operations shall be con- 
ducted to minimize adverse effects — 


on ground water flow and quality, 
and to minimize offsite effects. The 


permittee will be responsible for - 


performing monitoring according 
to paragraph (h) (2) of this section 


to ensure operations conform to this | 


requirement.” [Italics supplied. ] 
“Underground operations,” in 

turn, is specially defined in 830 CFR 

717.11(a) (1). That section reads as 


follows: “(1) For the purposes of . 


this part, underground coal maning 
ant associated reclamation opera- 


780 CPR 717.11(a). 

®30 CFR 710.11 (a) (3) (lit). 

® Grafton Coal Co., Ine., 3 IBSMA 175,.181, 
88 ID. 613, 616 Be. 
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(1980). , 
' suggested by the. facts of this case, e.g., of 30 __ 
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tions mean a combination of sie 
operations and underground opera-- 


tions. * * * Underground opera- 
tions include underground -con-_ 
struction, operation, and reclama- 
tion of shafts, adits, underground 
support Facilities underground 
peat S hauling, storage, and blast- 
ing.” (Italics in original.) | 

Thus, the monitoring require- 
ments of 30 CFR 717.17(h) (2) are 
made applicable to underground 
operations, as defined in 717.11 (a) 


(1), by 717. 17(h) (1).%° In this con- _ 


text the «issue becomes whether | 
pumping water out of an otherwise 


inactive underground mine is an 


“underground operation. » We be- 


| lieve it is not. That activity is not 


sufficiently related to those included 


in 717.11(a) (1) to fall within the 


scope of that definition. | 

We conclude that 30 CFR 717. 17 
(h) (2) did not apply to Consolida- - 
tion’s Williams No. 98 mine when 


10 The phrase ‘euaderséound ‘coal mining 
operations” in 717.17 (h) (2) ‘is not separately 


defined. A nearly identical’ phrase—“under- 


ground coal mining and assoctated. reclama- | 
tion operations’’—1ts contained in 717.11(a) (1) 


and is defined there in terms of “underground 


operations.” It is therefore reasonable to in- 
terpret the operations covered by 717.17 (h) (2) 
as underground operations within the mean- 
ing of 717.11(a) (1). 

1 We note OSM’s argument that, since Con- 
solidation ‘was pumping water from the Wil- 
liams No. 98 underground mine to relieve 
pressure that potentially threatened opera- 
tions at the adjacent active surface mine, the 
underground mine should properly be regarded 
as part of.the disturbed area. of that adjacent 
mine. Whatever the merits’ of that sugges- 
tion might be under. other circumstances, in| 
this case the notice of violation was not ad- 
dressed to the adjacent surface mine or obliga- 
tions under 80 CFR 715.17(h) (8). See Old. 
Ben Coal Co. 2 IBSMA 88, 87 I.D..119 
Similarly, other possible violations | 


CFR 717.17 (2), are not before us. — 


OE eS Ae PHILLIPS CONSTRUCTION CO. 
4 Tuy 81, 1981 


trative Law Judge's Dec. 12, 1980, 
decision and vacate the notice of 
violation.. 


bus Wit A. Irwin “f 
'. Ohief Administrative Judge 


NEWTON FRISHBERG 
Adminstrative Judge 


“Mevrx J Mirkin | 
Administrative Judge 
APPEALS OF PHILLIPS 
CONSTRUCTION CO. 


+ TBOA-1295-8-79 & 1296-879 


Contract No. "YA-511-CT7-163, Bu- 
- eau of Land Management. | 


- Appeals sustained and remanded. 


| 1. “Contracts: Disputes and Remedies: 
Termination for Default: ‘Generally— 
Performance or. Default: > 


_ Contracts: 
Excusable Delays 


“Where the contractor Seeibiichwd: that ao 
; critical | diesel | fuel shortage prevented 
_ timely completion of the .contract, and 
that such shortage. was unforeseeable, 


' beyond the control, and without the fault 
or negligence of the contractor or its sub- 
contractors or suppliers, the Board held 
that the contractor proved excusable 
cause for delay. 


2, Contracts: pneu acne and Opera- 
tion : Notices : | 
Where the Board found that the contract- 
ing officer had actual notice of the claim 


for-delay based on a.diesel fuel shortage, 
but declined to make the investigation, re- 


quired by Clause 5(d) (2) of the General 


Provisions of the Standard Form 238A 


‘construction | contract because of the er- 
_Toneous belief that a fuel shortage was © 
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not a. sufficient oa ground to justity an 


extension, the Board further found. that. 


the Government was not prejudiced by | 
alleged untimely notice of delay and re- 
fused. to foreclose the contractor from as- 
serting the defense of excusable cause for 
delay. . 


3. Contracts: Disputes. and Remedies: 


J urisdiction 


-The Board held that since its jurisdiction 


is appellate only, it may uot consider | 
claims presented to. it without such claims et 
first having been submitted to the con- — 


tracting officer for consideration and deci- 
_ sion, 


° APPEARANCES: Milton Ratsoponieas 
Esq,, Datsopoulos, McDonald & Lind, 


‘ Missoula, 
“Decided J a 41, ‘1981 | 


Montana, for Appellant; 


~ William A. Perry, Department Counsel, — — 
Denver, CURT eno: for the Government. 


| OPINION BY 
ADMINISTRATIVE © 
JUDGE DOANE 


_INTERI OR BOARD OF 
CONTRACT APPEALS ~ 


| Background 


“The a ect contract was awe | 


to J. W. Phillips Construction Co. | - 


(Phillips, contractor, or appellant) — 
of Missoula, Montana, by the | 
Bureau’ of Land Management 
(BLM), on Sept. 16, 1977. The work 
to be performed consisted of recon- 
structing approximately 5 miles of 
existing road and constructing ap- 
proximately 3 miles of new road, to- 
gether with related work and ap- 
purtenances, - pertaining to the 


Chamberlain Creek road in Powell 


County, ‘Montana. The contract 


price was originally for. $998, 947.85. 


The completion time on the con-_ 


tract was are 240 bth but by 


690 


subsequent contract modifications, 
including hunting season and winter 


shutdowns, the completion time was | 


extended to 308 calendar days from 
the date of the notice to proceed on 

Sept. 30, 1977. The contract. pro- 
_ vided for liquidated damages at the 
rate of $250 per day for each cal- 
endar day of delay beyond the date 


fixed for completion of the contract. 


There was some confusion in the 
record regarding the correct com- 
pletion date. The contracting officer 


(CO), Mr. Johnnie Bubany, caleu- 


lated the date to be July 23, 1979 
(Tr. 65). The owner of the Appel: 
lant, Mr. James . W..: Phillips, 
thought it was Aug. 15, 1979 (Tr. 
124). Although the CO's authorized 
representative (COAR) referred to 
the July 23 date in his testimony 
(Tr. 22), he notified appellant on 
June 26, 1979, in instruction No. N~ 
7, that as of June 22, 1979, there 
were 44 days remaining to complete 
the job. This would make the com- 
pletion date Aug. 5, 1979. 

It is undisputed that the construc- 
tion season for 1979 commenced on 
May 15 at about which time a diesel 
fuel shortage developed nationwide 
and became especially critical in the 
State of Montana; that prior to 
that time, the work of the contrac- 
tor had progressed relatively ac- 


cording to schedule; that after that - 


time, until June 25, appellant did 
not work on the contract at all; that 


from June 25 to J. uly 11 appoint | 


obtained enough fuel to work only 
11 days; that on July 10, 1979, the 
contractor wrote a letter addressed 
to the COAR with a copy to the CO 
requesting a 60-day. extension of 


time because of the fuel shortage; 7 
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that on J uly 20, 1979, the CO issued 
findings of fact and decision where- 
by the requested extension was 
denied; and that on Aug. 3, 1979, 
the CO sent a telegram to the ap- 
pellant terminating 1 the contract for 
default. 

The project. was completed a 
Richard’s ‘Construction Co. of See- 
ley Lake, Montana, the subcontrac- 


tor for Fireman’s Fund Insurance 


Co., the surety for the appellant. — 


‘This completing subcontractor per- 


formed the remaining work in ap- 


proximately 25 days after mobiliza- 


tion, the completion date being Oct. 
5,1979 (Tr. 25). 

The contractor filed two appeals 
with the Board. The first appeal, 
Docket. No. IBCA-1295-8-79, is — 


from the termination for default by 


the CO on Aug. 3, 1979, and is based 
on a theory of excusable cause for 
delay resulting from the diesel fuel 
shortage. The second appeal, Docket. 
No. IBCA-1296-8-79, relates to 
seven claims for equitable adjust- 
ment totaling $183,275.08, which 


appellant concedes (Appellant 
Brief at 25-27) were not submitted 
to the CO for decision. | 


The Revmmation Ps Default 
Appeal 

The two principal issues raised 
by this appeal are: (1) whether ap- 
pellant ‘has made out a case of ex- 
cusable cause for delay because of 
the diesel. fuel shortage, and (2) 
whether appellant has been fore-— 
closed from asserting such defense 
because of failure to give timely 


notice as required by Clause 5 ofthe 


General Provisions of the contract. 


eo) |. PHILLIPS CONSTRUCTION CO. 


691 


July 31, 1981 


The pertinent subparagraphs of 
Clause 5 are as follows: 


- (d) The Contractor’ s right to. peseesa 
shall not be so terminated nor the Con- 
tractor charged with resulting damage if: 

“(1) The delay in the completion of the 
_ work arises from unforeseeable causes 

beyond the control and without the fault 
or negligence of the Contractor, includ- 
ing but not restricted to, acts of God, 
acts of the public enemy, acts of the 
Government in either its sovereign or 
contractual capacity, acts of another con- 
tractor in the performance of a contract 
with the Government, fires, floods, epi- 


_demics, quarantine restrictions, strikes, 


freight embargoes, unusually severe 
weather, or delays of subcontractors. or 


suppliers arising from unforeseeable | 
causes beyond the. control and without. 
_ the fault. or negligence of both the Con- | 


tractor and such subcontractors or sup- 
pliers ; and 


“(2) The Contractor, within 10 days 


‘from the beginning of any ‘such delay 
(unless the Contracting Officer grants a~ 


further period of time before the date of 


final payment under the contract), noti- ; 
fies the Contracting Officer in writing of 


the causes of delay.” - : 
The Contracting Officer shall ascertain 
the facts and the extent of the delay and 
extend the time for completing the work 
when, in his judgment, the findings of 


- fact justify such an extension, and his. 
. findings of fact shall be final and con- 


- elusive on..the parties, subject only to 


appeal. as provided | in, Clause. .: of these | 


General Provisions. _ 
(e). If, after notice of termination of 


the Contractor’ Ss right to’ proceed under © 
the. provisions. of this clause; if is deter- | 


mined for any: reason: that the Contractor 
was not in default under. the provisions 
of this clause, or that. the delay Was ex- 
cusable. under ‘the provisions. of this 


a Clause, the: rights and obligations of the 
parties shall, if the contract contains a. - 
7 clause. providing for termination for con- 
_ venience of the Government, be the. same 


as if the notice of: termination had been 


issued pursuant to such clause: If;,. in the 
this - contract 


: foregoing circumstances, 


. does not contain a clause. providing Hoe 


termination for convenience of the Gov- 
ernment, the contract shall be equitably 
adjusted to. compensate for such: termi-. 
nation and the contract modified accord- | 
ingly ; failure to agree to any such adjust- 
ment shall be a dispute concerning a 
question of fact within the meaning. of 
the clause of this_ contract entitled 
“Disputes.” 


The subj ect contract does contain 
a clause providing for termination 


- for the convenience of the Govern-. 
ment. Itis Clause 18 which provides - _ 
as follows: | 


18. Termination for Convenience of the 


‘Government 


If not physically facoeporated else- 


‘where, the clause in Section 1-8.703 of 
_the Federal Procurement Regulations, or 


paragraph | 7-602:29(a) of the Armed 
Services Procurement Regulation, as 


applicable, in effect on the date of this 


contract is hereby incorporated by refer- 
ence as fully as if set forth | at denetn 5 
herein. . 


The burden et: sae questions 


_ raised by this appeal are well settled 


by the case law. Generally, 1 the Gov- 


ernment must prove the contractor’s - 
default, while the contractor must 
undertake the task of showing that | 
the failure to perform was excus- — 


able under the terms of the contract. 


Woodside Screw Machine Co., Ine, - 


ASBCA 6939, (Feb. 27, 1962) 1962 _ 


BCA par. 3,308; Racon Electrie Co.,. 


Inc., ASBCA 8020, (Oct. 8, 1962) 


1962 BCA par. 3, 528. The contrac- 
tor must show that the alleged cause 
of. delay actually existed. Larsen- _ 

Me eyer Construction Co:, IBCA-85 v= 


(Nov. 24,1958), 65. LD. 463, 58-2 


: BCA par. 1. 987. He must then goon.) 
to allege and prove that the failure a 
to. complete: the’ contract. work on. ee 


tire: was due. to causes that ‘were 
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lows: 
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unforeseeable, beyond his control, 


and that neither he, his subcontrac- 


tor, nor his supplier were at fault or 

negligent. Industrial Service & E'n- 
_ gineering Co., IBCA-235 (July 28, 
1960), 67 LD. 308, 60-2, BCA par. 
2701; Eagle Cinatsuntion Corp., 
 IBCA-230 (July 18, 1960), 67 LD. 
290, 60-2 BGA par. 2,703. 

_ Evidence of a severe fuel short- 
age, particularly critical in the 
State of Montana during the con- 
struction season of 1979, was pre- 


sented in the record by Exhibit 11. 


of the appeal file, consisting of 
_ various newspaper 
letter from Deano’s Truck Shop, 


appellant’s principal supplier, and - 


a letter dated Aug. 2, 1979, from ap- 

-pellant. The existence of the fuel 
_ shortage was corroborated by the 
ee testimony of James W. Phillips, 
owner of appellant. (Tr. 102-44) 
_ and various representatives of pe- 
- troleum. products suppliers as fol- 
Clint Baertsch, general 
| manager of Western Montana. Co- 
op (Tr. 71-77) ; Robert E..Tremper, 
: Secretary“Treasurer of 'Tremper, 


Pe Inc., a Conoco distributor (Tr. 88—. 


= 92) ; and Dean Clinkenbeard, owner 


of Destie’ s, Inc., a self-service truck 
-.. stop (Tr. 93-100). The. testimony 
of these witnesses further establish- 

ed that, from approximately May. 


_ 18, 1979, through the first week in 
August. 197 9, because of the fuel 


~ shor tage, the fuel suppliers were re- 
2 — quired. ‘by a Department of Energy 
ig regulation. to. give, priority alloca- 

~~ tion. to. farmers, ranchers, | ‘home 


ee heating customers, and loggers, and 


since construction was at the bottom 


| - of the. priority. list. (Tr, TA). they 


eo were, therefore, unable to. supply 


OF THE ee OF THE 


clippings, a 


for default on Aug. 3 a 
Norris also-testified that he received = 
_written notice of the claim of excus- 
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diesel fuel to appellant. for the con- | 


struction project. All of the sup- 


pliers testified that the shortage was 


unforeseeable, beyond their control 
and the control of Phillips, and that 
Phillips had. requested fuel on sev- 


eral occasions: but had to be denied ah 


because of a reduced fuel eR of 


_ from 40 to 60 percent. 


The Government argues that the 
principal reason Phillips could not 


. get fuel from Western Montana Co-— 


op was not because of the shortage, 
but rather, because Phillips was in 
arrears on its account and that ac- 
cording to.a Mr. Davis, a substation - 
manager for Western, Phillips 
would have been serviced on a cash - 
basis (Govt. Brief at 7-8). How- ; 


ever, the Government did not pro- 


duce Mr. Davis as a witness. The 
source of the allegation was the tes-. 
timony of Mr. James Norris, the 
contracting officer’s representative 


-(COR), who testified that the con- 


versation with Mr. Davis took place 
by way of a telephone call on Sept. 


18, 1979,.and a personal conversa- _ 2 


tion with him on Sept. 18, 1979, — 
which was after the fagitemiaes 


able delay on June 10, 1979 (Tr. 23) 


and that he did not niake,. nor was = 
he requested to make an. investiga- as 
tion of the fuel shortage. prior to 


July-20th (Tr. 34,35). 
Mr. Johnnie Bubany, the. CO, 


testified “under. direct. examination ae 

(Tr: 56-60) that he had made an in? | 

vestigation of the question whether 7 an 

Phillips was delayed by a fuel short- 

_ age; that. the investigation consisted 
of a. telephone call to Mr. Al Heinle Se 3 


, 1979. ‘Mr. se | 
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a ot Western: Montana Co-op on Sept. 

_ 14,1979; that the fuel shortage was 
: ‘discussed : that Phillips was. sup- 

~ plied by Western Co-op; that 
- Heinle said there was a shortage of 
ay fuel with supply limited but. that 
they were taking care of their cus- 
- tomers; and. that Heinle said he 
_ would confirm this in writing. Un- 
der cross-examination, Mr. Bubany 
admitted that his findings of fact 


= and decision of July 20, 1979, deny- 


ing appellant’s request for a time ex- 
_ tension of 60 days, were not based 
upon an investigation of the alleged 
fuel shortage, but rather, “on the 
: contract documents and the Inspec- 


tor’s Log and the records and in ac- 
~ cordance. with Clause 5 


ot the con- 
- tract General Provisions” (Tr. 60). 


_ He further testified that, as far as he - 


was concerned, a fuel shortage was 
~ not excusable cause of delay (Tr. 


61); and that that was why he - 


- did not investigate it between July 
~ 10 and July 20. When asked why he 
then. made the: telephone. call to 
Western Co-op on September 14 
_ after the fact, he responded that 1t 
was on advice of his. solicitor (Tr, 
_ 62). 
} The ee of the CO and his 


- authorized representative, includ- 
_ ing the statement attributed to Mr. 


_ Davis. regarding the availability of 
. fuel to Phillips on a cash basis, was 
offset by the testimony of both Mr. 


| — Baertsch and Mr. Heinle of West- 


ern Montana Co-op. 

Mr. Baertsch, the general manag- 
er, explained that Jim Phillips and 
his construction business had a busi- 
ness relationship with Western for 
14 ‘years in that Phillips bought 
| pare of his gasoline and oil,on 


CONSTRUCTION -CO. 
July 321, 1981 


693 


an off and on basis; that he valued 
the business relationship but that. 
Phillips was not a regular customer 
with respect to diesel. fuel; that he 
told Jim Phillips, when he tandé. an 
effort to obtain diesel fuel during | 
the period of ‘the shortage, that. 

Western had fuel available only. for | 
its present customers if any was left 


over after taking care of the agri- 
cultural. accounts; and that if Jim By 
had come. in with a bag full of cash 


at that time he could not have sup- — 
plied him with diesel fuel. With re- _ 
gard to the Davis statement, Mr. 
Baertsch stated that he did not 
know where Davis came up with it 


because Davis was a substation - 
manager who “answers directly to 
me,” and was instructed to take care 


of present customers and agricul- 
tural accounts and not to take any 
new accounts (Tr. 73-76). = 

Mr. Al Heinle, credit manager for 
Western Co-op, recalled: the tele- — 


phone conversation with Mr. Bub- — 

any, the CO, on Sept. 14, 1979, and 
testified that Mr. Bubany had re- 
quested him to write a letter to say 


that. there was a shortage and also 


to say that Phillips had credit prob- © 
- lems and that is why he (Phillips) 


could not get fuel. Mr. Heinle fur- 
ther stated that he told Mr. Bubany 


that he could not do that because - 


“Mr. Phillips’. credit has always — 
been good.” Mr. Heinle also testified 
that he did prepare the requested — 
letter for the signature of Mr. Baer- © 
tsch onthe same day.of the tele- 


phone conversation, but did not 
comply with the request to state that 
Mr. Phillips had credit. problems 
_ because it was not true (Tr. 81-82). — 


Under examination by t the hearing _ 
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officer, cross-examination by Gov- 
ernment counsel, and redirect ex- 
amination by counsel for appellant, 
Mr. Heinle’s testimony remained i in- 
tact (Tr. 82-87). 

A copy of the letter referred to 


by Mr. Heinle, dated Sept. 14, 1979, 


and addressed to the BLM at Den- 
ver, Colorado, was admitted into 
evidence without objection, as ap- 
pellant’s Exhibit 2, and reads as 
follows: 
Gentlemen: OO 

During the period May t through ‘August 
1979 diesel fuel was denied Jim Phillips 
Construction of Missoula due to scarcity 
of commodity. First priority at that time 
was for agricultural purposes. 

Very truly yours, . . 
| CLINT BAERTSCH 
| : Manager 

ee: Jim Phillips | 

Mr. Bubany was not recalled to 
the stand to rebut any of the testi- 
mony of appellant’s witnesses. In 
fact, at the end of the hearing on 
this appeal, the Government offered 


no rebuttal evidence after being | 


given the opportunity to do so. 
_ The testimony of the suppliers 
regarding the unavailability of 
diesel fuel to Phillips preventing 
timely completion of the project 
was supplemented by extensive tes- 
timony of James W. Phillips, owner 
of Phillips Construction Co. He 


pointed out that he had been in > 


business as a contractor since 1971, 
and that his principal supplier had 
been Western Montana Co-op until 
the spring of 1976, at which time 
Deano’s Truck Stop began business; 
that Deano’s was located close to 
his home and business operation 


_ and, therefore, he converted a Iarge 
_ portion of his fuel purchases from 


Western Co-op to Deano’s; that he 
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first learned of the fuel shortage at 


-Deano’s around the middle of May 


1979; that in addition to contacting 
the suppliers who testified in an 


effort to obtain fuel, he also con- 


tacted Chuck Hart, the Chevron 
distributor and others, but none had 
fuel available for him; and that all 
the suppliers figured that the short- 
age was nothing to get excited about 
and they all advised him that they 
thought he could probably get fuel 
momentarily (Tr. 102-09). Among 


other things, Mr. Phillips also testi- 


fied that his bonding company, after 
the termination for default, took 
over the completion of the contract 


_by contracting with Richard’s Con- 


struction Co., which was for com- _ 
pletion of douse road and about | 
$10,000 worth of minor clean up 
work and a little shaping on the 
lower 5 miles of the project, for the 
contract price of $125,000; ‘iat the 
result was that the completing con- 
tractor performed the remaining . 
work on the project for $115,000 
which Phillips: had subcontracted 


with Evensen, Inc., to do for the 


contract price of $28, 500 Capper 
lant Exh. 3) (Tr. 128-31). 
[1] Based upon the evidence 
above-recited, together with our re- _ 
view of the entire evidence of record 
in this proceeding, we hold that the 
preponderance favors appellant, 
and find specifically as follows: 
1. That during the construction 
season of 1979, from May 15 
through the first week in August, 
a critical diesel fuel shortage oc- 
curred in the State of Montana 
which prevented appellant from 
timely completing the contract 
work; and | 
2. “That the fuel diiowaue was un- 
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| Aonesseable. beyond he control; and 
without the fault or negligence of 
_ the contractor or its subcontr actors 
or suppliers. | 

In consideration of the foregoing 


| findings of fact, we conclude that 
appellant sustained its burden of | 


proving that the failure to perform 
timely was caused by an excusable 
delay under the terms of the 
contract. | 


| The Notice of Delay 


“The Board must now deal with 
the second issue of this appeal. The 


Government argues that appellant 


did not give the notice of delay to 
the contracting officer as required 


by Clause 5(d)(2) of the General | 


Provisions of the contract, and by 
_ his failure to do so, lost his right to 
pursue a claim for excusable delay 


_ based on the fuel shortage. It is con- 


— tended that appellant knew of the 
fuel shortage in May of 1979, but 


did not notify the CO-that he con- 


sidered himself being delayed be- 
cause of it until July 10, 1979; that 
-appellant’s excuse for not filing the 
required notice was that he believed 
he had plenty. of time in which to 
complete to work (Tr. 113); that 


the contractor sat on his rights for 
56 days (May 15 to July. 10) before 


giving the required notice; and that 


by this late date there was not en- 
ough time left to complete timely ; 


the contract work. 
Appellant argues. in “affect. that 


| the contractor must notify the co 


of any event, which he is alleging 


as excusable delay, within 10 days 
of the time from which the event 


will cause a delay in the completion 
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of work alae the contract ; that 


here Phillips estimated that he 
needed about 3 weeks to complete 


the contract in 1979; that this esti- | 
mate turned out to be fairly accu- 
rate, since the evidence of record 
shows that 25 days were used by the 
completing contractor to finish the 
work; that if he had obtained the 
necessary fuel, he would have been 


able to complete the contract on or 


about August 4, 25 days from the 


date of the notice on July 10, and 


that, therefore, under such inter- _ 
pretation of Clause 5(d) (2), appel- 
lant complied with the notice re- 
quirement, since he believed the 
completion date to be August 15. 
We recognize that there was some - 
confusion in the record regarding 


the completion date, and, as previ- 


ously discussed, we calculated the 
completion date to be Aug. 5, 1979. 
However, appellant also argues — 
that the notice was sufficient on an- 
other ground. The contractor had 
discussed the fuel shortage with the 
COAR on at least four different oc- 
casions during the period May 15 
to July 10, 1979, and on June 13, 
1979, told the COAR that he had 


| “about: enough fuel to move around 
the yard,” which quote, the COAR 


inserted into his daily log (Tr. 39). 

Appellant contends that the COAR 
thus had actual notice of the delay 
long before July 10 which should 


be imputed to the CO? 


1 Clause 1(b) of the onerai Provisions of 
the subject contract defines the-term, ‘“Con- | 
tracting Officer,” as follows: “The term ‘Con- 
tracting. Officer’ as used herein means the per- 


gon executing the contract on behalf of the 
Government and includes a duly appointed . 


successor or authorized representative. ” See 
also Environment Consultants, Inc. IBCA~ 
1192—5-78. (June 29, pace 86 I.D. 439, 357, 

' — Continued 
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- We find: it unnecessary to reach 
the merits of appellant’s first argu- 
ment and although we see merit in 
the. imputed notice argument, 
neither need we rely on it for our 
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finding in view of the testimony of _ 3 | based. led 
of the contract that no matter whether 
there was or was not a fuel shortage, 
and even if there was one, Phillips did 


the CO himself. Mr. Bubany ad- 
mitted that: he noted in May, and 
again in June, in the COAR’s docu- 
ments, the allegation of a fuel 


shortage (Tr. 65). He also testified 


under. cross- “examination ae Tr. 62- 
63) as follows: 


Q. ‘So, the fact of the matter is, there 


Was no investigation and no effort to de- 


termine whether there was a fuel short- 


age when you made your decisions as you 

recited in your letter of July 20, 1979? 
A. As I stated earlier, I based my de- 

cision on the records and on the Inspec- 


tor’s Log and in the Inspector’s Log I. 


saw notations where Jim had claimed 
fuel shortage, but I did not have a_re- 
quest from Jim for a time-extension other 
than the day of July the 10th when I got 
his letter for request for time extension. 
Prior to that it was all hearsay, as far as 
I was concerned. - 


At Tr. 61-62 his eis was as 
follows: 


Q. Yes, you ebemiie eontenicd: that you 
couldn’t justify that decision, didn’t you, 
Mr. Bubany? 


_ A. No, I based my dacinients on  Olwise: 5 


of the contract; fuel shortage, as far as 


I was Coresrned: was not excusable. cause 
of delay. It was something that I couldn’t 
justify giving a contractor, Mr, Phillips, 


a time extension based on. 

-Q, Let’s take that. line of thinking. 

A. Okay. | ie 

Q. Let's presume, aS a hypothetical, 
that there was no question that there was 
-a-fuel shortage and that Phillips could 


not get fuel to proceed. Let’s presume and - 
Okay, and - 
that was what you had concluded, be- 


assume that that is a fact. 





79-2 BCA par. 18, 937 at 68, 396, where the 
Board: imputed. any knowledge of a potential 
claim for extra costs of the COAR to the Co. 
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tween July 10th and J uly 20th, 1979. 


Then, you are telling us that you still — 
would have rejected his request | for an 
_ extension ? : be tke A | 


A. Yes, sir, | 
Q. So, it is your position that you made | 
« legal decision based on your knowledge 


not have a right to an extension? 

A. Yes, sir. 

 Q. Okay, and for that reason, you 
really didn’t care whether there was a 
fuel shortage or not. That is why you 
didn’t investigate it. between July 10th 


and July 20th? 


A. That’s right. | 
[2] It is. apparent to the Board, 


and we so find, that the CO in this. 


case had actual notice of the claim 
for delay based on a diesel fuel 
shortage, but declined: to make the 
investigation required by Clause 5 
(d) (2), because he had erroneously 
decided that a.fuel shortage was not _ 
sufficient legal ground to justify an 
extension. It is equally apparent, | 
since the CO had actual notice, and. 


we so find, the Government was in 
- no way prejudiced by the failure of 


appellant to give written notice of 
the claim of excusable delay sc sooner » 


In Allied . Ode. Vice | 
IBCA-265 (May 16, 1961), 68 I. D. 


- 145, 61-1 BCA par. 3,047, where.a 
_CO had actual knowledge of the 


weather conditions constituting the 


cause of delay the Board would not 
_ dismiss an appeal for noncompli- 
ance with the technical 10-day no- 
tice requirement of Clause 5 of the 
General Provisions of the Standard 
| Form 235A construction contract. ae! 


2 Cf. J.A, LaPorte, Ties, pore pare 


(Sept. 29. 1975). 82 LD. 459, 481, 75-2 BCA 
par. 11, 486 at 54.779 and 54,780, where this 


Board found that the 20-day notice provision 
Continued 
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Likewise,“ we will not here and 


carrey in the circumstances of 


this case, foreclose appellant from 


asserting the defense of excusable 
cause for delay simply because of 
the alleged technical inadequacy of 
_ the written notice. | 
Therefore, we hold that the CO 
improperly denied appellant’s. re- 
quest for an extension of time 
within which to complete the con- 
tract, that’ appellant was wrong- 


| fully terminated for default, and 


that it is entitled to have the termi- 
nation for default converted to a, 


termination for the convenience of 


the Government. 
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ome it: is ae peer ef 


: : Clause 5(d) of the subject contract 


_and that the termination for default : 
be, and hereby is, converted to a 


' termination for the convenience of 


the Government. The COQ, or his. 
“successor, is directed to equitably 
adjust the contract to compensate 


appellant for the wrongful term1- 


_ nation for default in accordance 


with the provisions of the Termina- 


7 _ tion for Convenience Clause and the » 


applicable regulations. 


Appeal for an Equitable 
‘Adjustment of Claims 


: This appeal, treated by the Board 
and the parties as Docket No. 


of the changes ‘clause’ should. not preclude con- 
2 sideration of a claim on the. merits where no. 
one action could be. pointed to as the identi- 


- flable event from which the contractor's: deloy 
in prehete Ee claim could he measured. 


TBCA-1296-8-79, 
claims for equitable. adjustment - 
totaling $133, 275.08. Although con- - 


: Board, 


appeals i 
delay.” 


—-697— 
“involves. ‘seven 


ceding that these claims were never 


submitted to the CO for. decision, 
appellant makes several arguments - 
to. the effect that the Board has ju- 


risdiction to decide the claims and 
should do so without the benefit. of | 
their consideration by the CO. 

_ These ar guments are substan-- 
tially as follows: 

ae Based. upon. the actions of the — 
Government’s agents in per suading ; 


the. appellant not to file his claims © Z 
~ until completion . of the job, and — 
then terminating the contract prior 


to appellant’s completion, the Gov- 


ernment has waived the require- _ 
‘ment that. the claims be filed with 


~ the CO Pu to being heard by the 
this Board that the delay of appel- et 


- Jant caused by the fuel shortage was 
--excusable under the provisions of 


Beard. 
2. Even: if the Government has > 


not waived its right to have claims 
_made to the. CO rather than the | 
it should. be equitably 
estopped from asserting that the 
technical requirements of the con- | 


tract bar a recovery of. the. claims, 


“since all of appellant? s claims were © 
the direct result of action or omis- | 
sion by. the Government. or its 


agents. 
3. It is proper fon the Board to 
aes on the claims by virtue of two 


_of the Board’s.own rules which pro- 


vide: ( a) “(T]he Board may in its 
discretion hear, consider and decide 
all questions of law necessary for 


the complete adjudication. of the 
-issue” and (b) “the rules will be. 
interpreted so. as to secure a just | 

and inexpensive determination of 
“unnecessary as 


without 
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4, There. is’ &@ question as te 


whether the CO has the authority — 


to rule on claims under a contract 
which has been terminated, and the 


likelihood of the claims resurfacing | 


before the Board is great. 
5. The claims for additional con- 
tract work are claims which appel- 


Jant was not given an opportunity 


to settle due to the improper termi- 
nation by the CO. By terminating 
the contract, the CO has construc- 
tively denied all of appellant’s 
claims, thus giving jurisdiction to 
the Board to adjudicate them. — 
~ In the alternative, appellant re- 
quests that the claims be remanded 
_ tothe BLM CO with instruction for 
each to be given due consideration 
and that the contract be equitably 
adjusted in accordance with his 
findings. : 
[3] Government counsel con- 
tends that none of the five above- 
listed arguments of appellant have 
merit. He asserts that this appeal in- 


‘yolves not simply’ a procedural 


matter, but a jurisdictional | one. He 
_ points out that the Board has con- 


4 sistently held that its jurisdiction is _ 
appellate only and that it may not 


consider claims presented for the 
first time in the notice of appeal or 
documents filed thereafter with the 
Board. V7N Colorado, Tne. , IBCA- 
1078-875 (Oct. 29, 1975), 82 LD. 


527, 75-2 BCA par. 11,542; 4. S. 
Ww ikstrom, Inc., IBCA-466-11-64 * 
23, 1965), 65~1 BCA. par. 


(Mar: 
4,725. He further contends that 
under Clause 3(e) of the General 
Provisions of the contract, the con- 
tractor knew that he must submit 
any claims to the CO within 30 days 
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“after the change occurred, or in any 


event, prior to final payment, and 


that appellants is also charged with | 
knowledge of the Disputes Clause — 
which required claims to first be de- 
cided by the CO (Clause 6(a)). 
Government counsel also states in 


his brief, contrary to the assump- 
tion of appellant, that the Govern- 
ment’s position is not that the 
claims are barred by appellant’s 


neglect to follow the proper pro- 


cedure, but only that they should _ 
— first be submitted for decision to the - 
CO. He suggests that the proper 
course to follow to cure the j jurisdic- 


tional problem, without necessitat- 
ing a possible future hearing before _ 
the Board, is to remand the claims 

to the CO for his consideration. By 
way of a footnote, counsel points 
out that since the hearing, Mr. Bu- 


bany has left BLM and that the 
_ successor 


co is Mr... Edward 
Fritche.. | . 
We dgree with both the ar ru- 
ments and the suggested course of 
action set forth in 


counsel’s brief. 
ee | 


Wheietie. the sais for equi- | 
table adjustment submitted by ap-- 
pellant i in this appeal to the Board 


are hereby remanded to the CO. for 
| consideration and decision. 


Davin Doane 
_ Administrative J eee 


I con CUR: 


Wirras F, Rist Le ase te. os 
Chief Administrative J —— oa 
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"WHETHER THE U.S. GEOLOGICAL - 
SURVEY MAY MAKE PUBLIC 
CERTAIN INFORMATION ABOUT 

GAS 


OFFSHORE 


| ~ OIL 
_ WELLS* | 


M3625 

N es oe 2h, 1980 
Outer 
Oil and Gas Information Program: 
Generally. - 


30 CFR 250.3, requiring the U.S. oe fp 
logical Survey to release a lessee’s well 
logs two years after they are submitted, | 


is a reasonable exercise of the Secre- 


tary’s discretion. It does not apply to_ 


the Survey's findings of producibility 


| under OCS Order No. 4; such find- 
ings may consequently be released 
immediately. . oe 


The history and peter the 1978 Amend-- 
ments. show. that “privileged or proprie- — 


tary information” is a term. to be defined 


by the Secretary after balancing com- | 


peting interests of craccosure and. confi- 
dentiality. 7 


Freedom of Information. Act 


FOIA’s exemptions do not prevent. USGS | 
from publishing its finding that a well is — 


producible or from releasing well 1085s. 


USGS finding that a- well is producible 


is a central event in the operation of — 
‘the Outer Continental Shelf Lands Act, - 


as amended. Therefore, FOIA requires 
USGS to release this finding to the public. 


Well logs and findings of producibility 


are not “trade secrets” within the mean- . | 


ing of 18 U.S.C. § 1905 (1976). 
Sec. 1905 allows disclosures authorized 
by law. 30 CFR 250.3, promulgated pur- 


suant to 43. U. S.C. § 1352 (¢) (Supp. II 


' *Not in chronological order. 


of a_lessee’s 
7 period of coulidentality. 


Continental Shelf Lands dee 


1978) and the Administrative Procedure _ 
Act, is adequate authority for disclosure 
well log after a two- "year 


OPINION. BY OFFICE 
OF THE SOLICITOR 


To: ‘Gronerany . 


From: Soxrcrror 


SuBEon Wuerurr THE U.S. Gr-- 
oLocicaL Survex May 

Make Pousiic Certain 
InrormatTion  AxBout 
OrFsHorE OIL AND Gas 

: WELLS ye 

You ies aaleed for my inisrare: 
tation of several. statutes invoked 


by Exxon Co., U.S.A., and Shell 


Oil Co., in their appeals to. the Di- 


rector, U.S. Geological Survey | 
( USGS). Exxon says that the Sur- | 


| vey must keep confidential the Sur- 


VEY s findings that several of Exx-_ 

on’s wells are “producible”, that 
is, are capable of producing oil or 
gas in paying quantities, Shell says 
that the Survey may not let the: 
public see certain of its “well logs”, 
that is, geological data and infor- 
mation-on the wells Shell hasdrilled — 
offshore. The Survey has kept these 


logs confidential for 2 years (as re- _ 
quired by regulation), but now 


wishes to release them to the public. 


All the wells in these appeals are In 


the Gulf of: Mexico. : 


Background: | | 
I. began | with Reeone appeal. 


‘Under recently revised OCS Order 
No. 4, effective Jan. 1, 1980, lessees 
| oe apply to the U SG Distr ict 
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Supervisor for a cae eration of 
each new well’s capability of pro- 
ducing oil and gas in paying quan- 
tities. Like former OCS Order No. 
4, the current Order permits two 
methods by. which this determina- 
tion may be made: the first is by a 


DECISIONS OF. THE 


production test, usually witnessed 


by a USGS representative; the sec- 
ond is by other evidence that the 
well is capable of production— 
technical data that are gathered 
and submitted by the. lessee. Also 


like the former version of the Or-— 


der, the current version ends the 
lessee’s duty to file these applica- 
tions once any well on the leased 
area is determined. to the “produci- 
ble”. On a given lease, one determi- 
nation that a well is producible is 
enough. Unlike former OCS Order 
No. 4, however, the current Order 
requires that each application be 
filed within 60 days after the drill- 
ing rig has been moved from the 
well; formerly, lessees could wait 
until the primary term of the lease 
neared. its date of expiration. 

Once the USGS has determined 
that a well is producible, it places 
this finding in three documents 
available for public inspection. One 
is a computer printout: listing the 
status of each lease.. Specifically, 
the printout reveals the lease: num- 
ber and describes each Tease merely 
as being “producing” or “produc- 


ible,” or lists the date: on “which the 


lease is due to expire. The second 
document is a Monthly Report 
which contains two additional de- 


tails: the well numbers of produc- 


ing or producible wells, and wheth- 
er it is oil or gas that has been 


DEPARTMENT 
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found. The Survey has listed new . 


producible wells in this report since 
December. 1970. The third is a. 
“Field Names List,” which lists 
producible leases in oil: and gas 


fields. The Survey has been making 


this list public since Aug. 30, 1972. 
None of the documents reveals any 
of the technical data from which 
USGS has determined that a well 
is producible. None reveals the 
method used to determine product- | 


7 ibility. | 


On Feb. 29 ‘and Apr. 2. 1980, 
Exxon Co., U.S.A., wrote to the 
USGS, submitting technical data 


showing that one of its wells in the 


Gulf of Mexico is producible. In 


the letter dated April 3, Exxon 


asked that USGS not publish. its 
determination that the well is pro- 
ducible, asserting that USGS had 


no right to release this “trade se- 


cret” without Exxon’s consent. The 
USGS disagreed. However, USGS 


agreed not to publish its finding 


while Exxon’s appeal to the Direc- 
tor, USGS, was pending. | 

The facts in Shell’s appeal differ 
slightly from those in Exxon’s. 
Shell drilled three exploratory wells 
on its lease in 1978. It gathered data 
and information from these wells, 


| some of them in the form of well 


legs. Shell submitted copies of these 
logs, as required by 30 CFR 250.95, 
in May and June of 1978, Two years — 
later, the Survey’s Conservation 
Manager for the Gulf of Mexico 
proposed to release these logs to the 
public. Shell appealed this decision — 
and was granted a stay by the Chief 
of the Conservation Division. _ 
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- CONCL USIONS 
The Survey’ S finding of produce: 


4. . bility ; is neither proprietary infor- 


mation nor a trade secret. Because 
_ the finding is central to the opera- 
tion of the Act, FOTIA requires the 


Survey to disclose it. Well logs are 


not trade secrets. Although they do 
not have.to be disclosed: under the 


Freedom of Information Act, 30_ 


CFR 250.3 1s not unreasonable -in 


permitting their release to the pub-- 


lic at the end of two years. The Geo- 


_ logical Survey is authorized to re- 


lease both types of information in- 
volved 1 in these eppeue 


- ANALYSIS 


aN Federal agency may not release 


information to the public if the re- 
lease ‘is “not in- accordance with 


> law.” Chrysler Corp: v. Brown, 441 


«UGS. 281 (1979) (interpreting Ad- 
Procedure Act,‘ 5 
—ULS.C. § 706 (2) (A)). Consequent: 


— ly, I must determine whether the re- . 


lease of well logs. and findings of 
-  producibility is barred by the Outer 
Continental Shelf Lands Act, the 
Trade Secrets statute, or the Free- 
dom of Information Act. If not, I 
then must determine whether the 
Freedom of Information Act re- 
quires the release of this informa- 
tion, oe 


: re The: One. Continental Shelj 
Lands Act, As Amended. 


i.e Agency Beeu avon Under the 
oo Original Act. : 
ig The Department of the Interior 


was given wathoriiy'< over. S aneeal 
leasing on the. Outer Continental ; 
Shelf in 19538. Within a year, the 


Department issued substantive rules | 
regulating how lessees drilled for: .° 


and produced oil and-gas. These 


rules were issued. under the Secre- 
tary’s general rulemaking authority 


in sec. 5(a): of the OCS Lands Act. 

43 U.S.C.A. § 1334(a) (1) (1964). 
Several of the rules. required — 

lessees to file data,’ including geo- 

logical and geophysical data,’ with 


- the Survey. But only one-rule offer- 


ed confidential treatment. 30 CFR | 
250.34 required lessees to file a drill- 
ing plan with the Survey before 
drilling on their leases. Lessees had ~ 
to include in the plan their scien- 


tific opinion on how the rock strata, 


beneath the seafloor were ar ranged... 
These opinions were called “struc- 
tural interpretations” and were to— 
be based on “available: geological 
and geophysical. data.” See. 950.84 
(c) offered to keep some of these = 
interpretations secret: a 
In order to ‘protect: the. ae of the 


lessee, - geological : and - ‘geophysical inter- 
pretations required by this section, shall, 


upon request of the lessee;. be classified _ 
as’ not available for public inspection 


until such: time as the supervisor. deter- 
mines the release of. such information is 
required: and necessary for the proper 
development of the field or area. talics ; 
added. x ia 


1 See: former 30 CFR’ 250. 34, .37, 38, 92, 
and .93, 19:Fed. Reg. 2655-61 (May 8, 1954). 
Since 1954, it has become the fashion among — 


. geologists and geophysicists to refer to ‘‘data 


and informatio mn,” 


- giving different Meanings 
to edch. potas - & 
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19 Fed. ‘Rex 2658 (May 8, 1954). 


The language of the 1954 riled d Im- 
phed that all geological and geo- © 
physical data were available to the | 


public and that interpretations re- 


quired by other sections of the rules 


_ were also available. — 
_ In 1969, the Department revised 
many of these rules, again based on 


its general authority in sec. 5(a) of - 
the Act. The Department dropped 
the limited confidentiality provi- 


sion in § 250.34(c) and added a 
broad new § 250. 97: | 


Geological | ‘and geophysical interpreta- 
tions, maps, and data required to be sub- 


| mitted under this part shall not be avail-_ 
- able for public inspection without the — 


consent of the lessee so long as the. lease 
. remains in effect or until such | time as 


~ the sttpervisor determines that release 
of such information is required and nec- : 
. essary for the proper. development of the 


field or area. (Italics added.) 84 Fed. 
_— Reg. 18548 (Aug. 22, 1969.) 


Until 1974, however, ‘ie niles on 


_ reporting and disclosing geological — 


and geophysical, data applied only 
to -companies holding - offshore 
leases. Permittees—companies with 


é exploration permits under sec. 11 
of the Act—did not have to: show 


“their data to the Survey, But on 
December 16. of that year,.the De- 
partment’ announced that future 
permits under sec. 11 would require 


explorers to give the Survey the 


geological and geophysical data 
_ and processed geophysical informa- 
tion that they gathered. The De- 


partment agreed to keep this data - 


and, information confidential for 10 
years. The Department, however, 


did not. require permittee to submit 
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ae interpretations. 39 Fed. Reg. 
43562 (Dec. 16, 1974.) ae 
In 1976, the Department, again: 
revised its rules on disclosing this 
data and information to the public. 
Sec. 250.97, applying only to lessees, 
was given a new twist. All geolog- 
ical and geophysical data, informa- 
tion, and interpretations would be 
released when the lease expired. If. 
the lease remained in effect, how- 
ever, then all interpretations and 
all geophysical data and informa- 
tion would be kept confidential for _ 


10 years after they were submitted. | 
~ Geological data and analyzed. in- - 
formation .would be 


kept con- 
fidential for 2 years only. As in the 


past, the Survey could release any-._ 
thing to the public if the release 
was necessary for the proper devel- 
opment of the field.-41 Fed. Reg. :— 
-. 25893 (June 28, 1976.) 2 


This is the point at which the. - 


. regulations stood when the 1978 i 


Amendments. were enacted.: Until 
1978, the Department based its au-— 
thority to gather, withhold, and 


disclose data and information on — 


its general authority under § 5(a). 
The Department’s position was up- 
held in Geophysical Corp. of 
Alaska v. Andrus, 453 F. Supp. 361 
(D. Alaska 1978), the only pub- 
lished decision on this issue, 


B: Sec. 26 of the 1978 Amendments 


The 1978 Amendments added a 
new sec. 26 to the original Act. As 
I have explained in Opinion M~ 
36924, sec. 26 gives the Secretary. 


2The new rule ‘for permittees: also had new 


wrinkles. See 30 CFR 251. 14, 41 Fed, Reg. 
25897 (June 23, 1976). cs 


cerning the | 
Shelf.” 120 Cong. Rec. 30980 (Sept. 
ey oe 1974) (remarks of Sen. Jack- 
| The early floor debate over 
ae Senate Bill 3221 revealed mild dif- 
_. ferences of opinion over what mat-. 
- ter should be considered “proprie- | 
- tary:” Senator Buckley believed it 
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‘the right to see all geological and 
geophysical data and information 


gathered on the Outer Continental 
Shelf. It also adds a.notion that was 


not expressed in the original Act, 
that of " brivileged: or ir DApEcaey 
- information :” 


— to (1) assure. that the confidentiality of 


privileged Or . proprietary information * 3 
| received. by: the Secretary under this sec-. 


tion will be maintained, and (2) set forth 
. the time periods and conditions which 


- “shall be applicable to the release of such 


information. 


§ 26(c); 43 US.C. § 136(c). ‘The 
Act, as. amended, does not define 


what the phrase “privileged or 
proprietary” means. So I must turn | 
_ to the legislative EASOTY, for in- 


struction. 


Early in the legislative ae of 


the 1978 Amendments, the Congress 


_ recognized that disclosure of confi- 


dential industry information was 
one of the “major policy issues con- 
Outer Continental 


son). 


meant both. raw data and industry 
interpretation of that data; Sena- 


tor J ohnston believed that it meant — 


just the interpretation. 120 Cong. 
Rec. 30984 (Sept. 12, 1974): But 
however it was to be defined; the 
_ definition of privileged or proprie- 


of disclosure... 


tary information was to be the result 
of balancing the harms and benefits 
This was Senator 7 
Jackson’s position. 
early in the. debate, and it prevailed. 


See 120 Cong. Rec. 30981 (Sept. 12, 


1974) (remarks of Senator Jack- 


. son) and Sen. Rpt. No. 95-284 at 46 


The Secretary shall prescribe desuintions 


(June 21, 1977). 
Furthermore, the ieee. of a 


1978 Amendments shows Congress’s _ 


intent that it is the Secretary who 


is to do the balancing. We can see 
this in the Senate’ s a of 
| Sec. 26: ee : 


Private maeeiney using ‘public 1 resources foe 


private profit should be required to make © 
information. they obtain about the re- 


sources available to the Tepresentatives 


- of the public. At the same time, the value 
of this information to the individual ex- 

_plorer or producer is recognized. The pro- | 
_ visions of S. 9 are designed to balance 


the publie’s interest in obtaining informa- 


tion about its resources and the public's — 


interest. in. maintaining an active and 


_ competitive oil and gas industry. Sen. 
‘Rep. No. 95-284 at 46 (June PAR 1977). 


‘This history 3 is supported by other 


« sections of the 1978 Amendments, i in 
which the Congress has plainly left 
_it to the Secretary to say what will 
_be withheld and what revealed. See. | 
25(a)(8) requires the Secretary to 
make development and production 
plans public, “except for any privi- 


leged or proprietary: information. 
(as such term is defined by the Sec- . 


retary).” 43 U.S.C. §1351(a) (8). . 


Similarly, sec. 18(g) requires the 


Secretary to keep confidential all 
privileged or proprietary data, ob- co © 


He stated it a 


_ “interpreted”- 
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tained for use in the oil and gas : 


leasing program, “for such period 
of time as is provided for in the Act, 
established by regulation, or noweed 
to by the parties.” 43 U.S.C. § 1844 


(g). By not defining the meaning of | 


“privileged or proprietary infor- 


mation” in sec. 26, Congress gave 
_ the Secretary the authority to ae 7 


~ the term himself. 
The Department has aed Ewo 
regulations, as required by sec. 26 


(c. One applies solely to permit- 


tees. See 30 CFR § 251.14, 45 Fed. 
Reg. 6351 (Jan. 25, 1980). The 
other, § 250.3, is yassd: on the earlier 
§ 250.97; it applies solely to lessees. 
See 44 Fed. Reg. 61895 (Oct. 26, 
1979). The appeals by Shell and 
Exxon both ‘concern information 
which the ——- submitted as 


_ lessees. - 
The scope of sec. 950. 3-18 fray | 


It deals solely with disclosure of 
the geological and geophysical data 
and information which lessees have 
to provide to the USGS. Under this 
rule, all data and information will 
ultimately be released to the pub- 
lic; it is simply a question of when. 
The rule divides the data and in- 
formation into. three categories, 
The first is that gathered by geo- 
logical or geophysical tnethods, 
‘The second separates information 
that is merely “processed” or “an- 
alyzed” from information that is 
—terms that. have a 
relatively precise meaning to ‘sci- 


_ entists. (See definitions in 30 CFR 
250.2). ‘The third category. isolates 
certain OCS leases on which data 


are collected by “high Tesolution 
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re ” Depending on the: cate-— 
. gory into which the data or infor- 


mation falls, they may be released 
after the lease ends, or after the | 
specified period elapses (10 years, 
2 years, 60 days), whichever is 
sooner. However, the rule allows 


the Director to release any data or 


information, if he finds that the 


release is “necessary for the proper _ 
development of the field.” The effect 


of this section is two- fold. It bars 
release of the data and information | 


for the specified. time. But, once 
that time is up, the section requires. — 


the Survey to release the data and 
information. 

Shell filed well logs early in 1978, | 
Well logs are a type of analyzed 
geological information. 80 CFR 
250.2(d). According to § 250.3(b), 
this information must be kept con- 
fidential for 2 years.? The 2 years 
have now passed. Sec. 250.3 re-. 
quires the Survey to release these 
logs to the public. In light of (4) 
the Survey’s practices relating to 
the retention or disclosure of data 
of these types through the years. 
and (ii) the statutory mandate for 
the Secretary to balance public and 


private interests, a regulation re- 
quiring disclosure after two years | 


of data obtained by a lessee in the ~ 
development of public resources ap- 
pears to be well within the bounds 


of Secretarial discretion. 


 Exxon’s case, does not fit into sec. 
950.3 at all. on 250.3 applies solely 
to geological and geophysical inter- — 


preteens made oa lessees. It pe | 


2 See. 250.3 and its predecessor, 5 250. 97, 


are identical on this pore 
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not an to endings made by the 


Government. Just. because Exxon 


happens to agree with the Survey’s 
finding does not turn this finding 
into a confidential interpretation by 


Exxon. This. point deserves some 
elaboration. To comply with OCS 
Order No. 4, Exxon filed several 


‘items, mostly well logs, with the 
Survey. These are analyzed geo- 
logical information and ordinarily 
will not be released for 2 years. The 
Survey is not trying to release them 

now. After receiving these logs, the 


: Survey’ s scientists reviewed. them . 
7 and. made their own. decision: on 


_ whether each well was productible. 
~ Indeed, the Survey must.make this 
finding on its own, because the dis- 


covery of oil and gas in paying " 


quantities is a crucial event in the 
operation of the Act. It is a main 
element in the definition of when 
“exploration” ends and. “develop- 
ment” begins. Compare 43 U.S.C. 
—-§ 1831 (k) with 43 U.S.C. § 1831(1). 
It. determines whether sec. 25 of 
the Act applies to leases issued be- 


fore the effective date of the 1978. 
amendments. 43 U.S.C. §1351(a) — 
(1). It also. determines whether. 
a lessee owes the federal govern- 


ment a “rental’ ” or “minimum roy- 
alty.” See OCS Lease form, .§§ 4 


and 5. 43 Fed. Reg. 44894 (Sept. 29, 
1978). Lastly, the ‘determination | 
that there is a producible well on a 


_ lease is frequently a factor in the di- 
rector’s decision to issue a suspen- 
sion of operations which keeps a 


lease alive past the date on which its. 


} ~ : 


. closure: 


primary term ould olherwine’s ex- 


pire. See 30° CFR 250. HAD) (3) 


: (aii) and (ce) (1). 


~The Secretary. thas balanced the © 


Spieree of disclosure and confiden- 


tiality. His decision, reflected in 
§ 250.8, is a reasonable one, Shell 


argues that this rule-hurts its com- 
petitive position by. releasing its 


logs prior to a lease sale in the area 
of its lease, The rule has taken this 
harm into account.and has balanced 


it with the benefits Shell receives © 


from the disclosure of its competi- 
tors’ logs. The rule also takes into 
account the public benefit from dis- 
“oreater- and. better in- 
formed competitive. interest by po- 
tential producers in the oil and gas ~ 
resources of the Outer Continental 
Shelf.” 5. Rep. No. 98- ~1140, 93rd 
Cong., 2d Sess. 114. (1974). Con- 


gress wants. the. Secretary to con- — 


sider the benefit of releasing in= - 


formation before holding » future ; 2" 
| lease sales 1 in the area. 7 


ty 4 Exxon tion argues thats by publishing its 


finding, the Survey. reveals the criteria used 
to determine producibility, and thus reyeals 
some confidential | information. True, publica- 


tion does reveal : that Exxon has run a pro- 


duction test or.has found. at least fifteen 
continuous feet of producible sand. See OCS 
Order No: 4, § 2. But the Survey does not re- 


veal which: criterion it uses, the extent to 


which Exxon’ s evidence exceeds the minimum 


set by the criteria, or the depth at which the © 
. producing stratum lies. Nor does the Survey 


reveal whether the stratum has a-high degree 
of natural permeability, . or whether. the lessee 
had to. “fracture”. it (with high pressure sand 
and. fluid). to: improve its ‘permeability. Most 


importantly, the Survey makes its own read- — 


ing of the logs, computes: the ‘necessary ratios; 


and makes its own interpretation. The inde- | 
pendence.of this finding from Exxon’s— own | 
interpretation removes it from sec. neon: 3. 
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The ocs Lands Ac and the De- 


_ partment’s regulations do not, 

_ therefore, bar the Survey from re- 
~ Jeasing well logs after 2 years or 
publishing its own findings. To 
_ prevail, Shell and Exxon must rely 


on some other law. forbidding es 


| closure. 


2. The Trade ‘Scorets Statute, 1 18 
| 7.8.0. § 1905 | 


-18U.S.C. § 1905 provides: 


“Whoever, being an officer or employee. of 


the United States or of any department 
or agency thereof, _ publishes, divulges, 
‘ discloses, or. makes known in any man- 
ner or to any extent not authorized by 
' law any information coming to him in 


the. course of his employment or official 
duties or “by Treason of any examination 
or investigation made by, or return, re- | 


port or record made to or filed with, such 


department or agency or officer or em- 


ployee thereof, which information. con- 


cerns or relates to the trade secrets, proc: 


~ esses, operations, style. of work, or ap- 


paratus, or to the identity, confidential 
Statistical data, amount or source of any 
; income, profits, losses, or- expenditures of 
any person, firm, partnership, corpora- 7 


tion, or association } or. permits any in- 
come return or copy thereof or any book 
containing any abstract or ‘particulars 


thereof to be seen or examined by any. 


_ ~ person except as provided. by law ; ‘shall 


be fined not more than $1, 000, or im: 
prisoned not more than one year, or both; , 
and shall be removed: from office ‘Or em- 


"ployment. (Italies added. ee 
» This statute 1 is written in a scat- 





- 8T. note: that the ‘Department's saguladonas 
do not contain a definition of “privileged or 


proprietary information.”: ‘Apparently, this is 
because §§ 250.3 and 251. 14 are. themselves 
functional. definitions, Thus, ‘for. lessees, pro- 
prietary information is that. ‘which is withheld 
from the public under § 250.3. ‘Therefore, now 
that the 2 years have’ passed for Shell's well 
logs, they are no: longer ne or Pro- 
DHSEATS.” under sec. 26. pa 
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| tergun style. ‘iil two of i its pellets 
appear to strike the issues in these 


appeals. Sec. 1905 prevents dis-— 


closure (unless authorized by law) 
‘of information which “concerns or 
relates to the trade secrets [or] op- 
erations” of anyone. This part of 
the statute appears to prevent the 


Department from releasing three 
types of information: trade secrets, 
information about operations, and 
information concerning or relating 
to trade secrets or information 
about operations. The wording of | 
this part is peculiar. The term 
“trade secrets” is undefined, the 
phrase “information [about] op- | 
erations” is not limited to confiden- 
tial information; and the phrase 
“concerns or relates to” is broad 


enough to prevent the Department 
from saying that it has received a 
trade secret from someone. Before 


trying to reconcile this statute with 


the OCS Lands Act, we need to 
_know more about the legislative his- 


Ey: of sec, 1905, 

AL Legislative History. 

The current version of § 1905 was 
enacted as a part of the 1948 recodi- 


~ fication of the Criminal Code, Title 
18, United States Code. According 


to the House Report accompanying 


the recodification bill, sec. 1905 sim- 
ply revised and recodified three ex- 
isting nondisclosure statutes: a rev-_ 
enue statute, then codified at 15 


U.S.C. § 216; a Commerce Depart-_ 


ment statute, then codified at 15 


U. S.C. § 176 (a) ; and. a Tariff Com-_ 


_ mission statute, at 19 U.S.C. § 1335. 


The Congress intended that the re- - 


codification was not to change the 
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bil watied of these ‘existing crimi- 


nal provisions: 


‘The bill makes it easy to find the erim- | 


ital statutes because of the arrangement, 
numbering, and classification. The origi- 
nal intent of Congress is preserved. S. 
Rep. No. 1620, 80th Cong., 2d Sess. 1 
(1948). 


Stated differently. a revision was 
not a substantive amendment: | 


Revision * * * meant ‘the substitution | 
of plain language for awkward terms, 


reconciliation of conflicting laws, omis- 


sion of superseded sections, and consoli- | 
dation of similar provisions. H.R. Rep. — 
No. 804, 80th Cong., Ist Sess. 2 (1947 ). 


The Commerce Department stat- 


ute has no bearing on' these ap- — 


peals. The phrase barring disclo- 
sure of information about “opera- 
tions” comes from an early revenue 


_ statute. See Revenue Act of 1864, 
ch. 173, 8 38, 13 Stat. 238, reenacted 


in Tariff Act of 1894, ch. 349, § 34, 
28 Stat. 509. As codified in 1940, 
this statute prevented the unau- 


thorized disclosure of two types of _ 
: of the 1948 recodification shows 


information. One was information 


on a person’s “income return.” The. 


_ other was information about. “the 
operations, style of work, or appa- 
ratus of any manufacturer or pro- 


ducer visited by [a revenue collec-. 


tor] in the discharge of his official 
- duties.” 18 U.S.C. § 216 (1940). 
This 1940 version is much more lim- 
ited than the current version. The 


1940 version lacks the imprecise 
phrase “concerns or relates to,” and 
it is limited to information gath- 
ered by Government agents as they 


perform their duties to collect : reve- 


| nue. 


‘The phrase barring disclosure a 
trade secrets comes from the Tariff 
Commission statute, enacted in 1916 
and revised slightly in 1930. See 
Revenue Act of 1916, ch. 463, § 708, 
39 Stat. 756, at 798; Tariff Act of 
1930, ch. 497, § 335, 46 Stat. 590, at 
701. ‘As codified in 1940, this statute 


prevented any F dora employee 


from making an unauthorized dis-. 
closure of the “trade secrets or 


processes” of anyone “embraced in 


any examination or investigation 
conducted by the [Tariff] commis- . 
sion.” 19 U.S.C. ‘§ 1835 (1940). . 
Again, the 1940 version is much 

more limited than the current ver- _ 
sion. The 1940 version protects the — 


trade secrets only of persons under 


investigation by the Tariff Com-. 
mission (now . the. ‘International 
Trade Commission). 

_B. Scope of § 1905. 

‘Nothing? in the legislative history 


that Congress meant to expand the 
scope of these three predecessor | 
statutes. For this reason, the De- 
partment of Justice has directed me 
to view § 1905 “as being no broader | 
in scope than — Hie combined 
scopes of the three predecessor | 
statutes.” ‘ The general rule of in- 
terpreting a recodified statute is _ 
that, whenever the language has 


Gan unintentionally changed, the 


‘8 Memorandum of Assistant Attorney Gen- 
eral Babcock, June 21, 1979, page 6. 
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—eourts should follow the intent of 


the original language. The Supreme 
Court has followed this rule of in- 
terpretation in several cases, some 
of them involving the 1948 recodi- 
fication of the Criminal Code. For 
example, in Muniz v. Hoffman, 422 
U.S. 454 (1975), the Court ignored 


the apparently clear language of 18 © 


U.S.C. § 3692 and denied peti- 
tioner’s claim to a jury trial in a 
criminal contempt proceeding. 
Loosely speaking, sec. 3692 pro- 


vides the right. to a jury trial to , 


anyone held in violation of an in- 
junction issued under § 10(1) of the 
Taft-Hartley Act; but the Court 
ruled it did not. The law prior to 
recodification, sec. 11 of the Norris- 
La Guardia Act, was that. jury 
trials were not required for viola- 
tions of 10(1) injunctions. “Not a 
word was said “in connection with 
recodifying §11 as § 3692 of: the 
Criminal Cede that would suggest 
any such important change in the 


settled intention of Gonmrese * < ae 


that there would be no jury trials in 


contempt proceedings arising out of © 


labor Act injunctions.” Id. at 467. 
The Court: based this conclusion on 


its review of the Senate and House 


Reports accompanying the 1948 re- 
codification bill. The. court has 
reached similar conclusion in Ai- 
yeska Pipeline Co. v. Wilderness 
Society, 421 U.S. 240, 255-56 n. 29 
(1975) (“well-established prin- 
ciple governing the interpretation 
of provisions altered in 1948 revi- 
sion is that ‘no change is to be pre- 
sumed unless clearly expressed’ a 

Cass v, United States, 417 U.S. 72, 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Cook spoke only of “changes 
made in phraseology.” /d at A638. 
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82 (1974) (1962 recodification of 
Title 10); Tidewater Oil Co. ». 


- Onited States, 409 U.S. 151, 161-62 
(1972) (1948 recodification of Ju- 


dicial Code, Title 28); City of 
Greenwood v. Peacock, 384 US. 
808, 815 (1966) .(1948 ‘revision of 
Judicial Code); United States v. 
Cook, 384 U.S. 257, 260 (1966) 
(1948 recodification of Criminal 
Code); and Fourco Glass Co. v. 


Tronsmirra Products Corp., 358 
U.S, 222, 227 (1957) (1948 recodi- 


fication of Judicial Code). 

Using this limited interpretation 
of sec. 1905, I find that well logs 
and producibility findings are not 
covered, This information is not in- 
formation’ about operations gath- 
ered by federal employees enfore- 
ing the tax laws. Nor is it the trade 
secret of a firm under investigation 


by the International Trade ee 


mission. 
C. A Broader Interpretation of 


, 1905 


The: revision of § 1905 mich ® ‘be 
distinguishable from the statutes in 
the Muniz and Cook cases. The Re- 
viser’s Notes on the Afuntz statute — 
said nothing about the change in the - 
right to a jury trial. See H.R. Rep. 
No. 304, 80th Cong., 1st Sess..A 176 
(1947). The Notes for the statute in 


a 


But the Notes for § 1905 are more 
explicit: 


Words “or of any department or agency 


_ thereof” and words “such department or 


agency” were inserted. SO as to eliminate 
any possible ambiguity as to scope of sec- . 
tion, (See definition of “department” and - 


| agency” in section 6 of this title.) 
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Id. at, A197-A198. oe may. argue 
that this statement is evidence of 
_ Congressional intent to broaden the 
~ scope of § 1905. : 
I think such an argument iS 


: wrong. Both houses of Congress | 


- said their work preserved the origi- 


e nal intent of the Congress. If the. 


-. Reviser’s Note contradicts this, we 
must honor the statement. of the 
| Congress. Furthermore, I. do not 
_ think. the Reviser’s Note does con- 
-tradict. the two Congressional’ re- 
ports on the bill. The Note says the 
_ change was to eliminate ambiguity ; 


the Note does not. say that the 
change was meant to expand the 


_ scope of the predecessor statutes. 
_ Eliminating ambiguity is one of the 
duties of the Reviser. Making a sub- 
stantive change in the law is not. 

__ In interpreting § 1905, however, I 
must be especially cautious. The At- 


: torney General issued two opinions | 


in the 1950’s which assumed. (with- 
out comment) that § 1905 applied 
generally. See 41 Op. Atty. Gen. 166 
(1953). (Reconstruction - Finance 
Corp, is authorized by law to dis- 
close financial statements) ; 41 Op. 
Atty. Gen. 221 (1955) (FCC i is au- 
thorized by law to disclose stations’ 
financial statements to Congress). 
On the assumption that § 1905 ap- 
plies to information gathered by all 
agencies, I reach four conclusions. 
First, the Survey’ s finding of pro- 
_ducibility is not covered by § 1905 
because the section is not meant to 
| keep the -Government’s © decisions 
secret. Second, assuming ‘that: off- 


- 1 Revd: on other re : 
See also -Consumers: Union of the — 


shore. oil and gas. | operations are 


“operations” within the meaning of | 


-§.1905, that section is superseded by : 


the OCs Lands Act. The Act is the 
more recent and’ more specific ex- 
pression of. the will of Congress. 
The. release of well logs aloes not 
violate the Act, so it cannot violate 
§ 1905. Third, neither producibility 
findings nor well logs are “trade se- 


crets.” We must look to the Tariff 


Act of 1916 for the meaning of this 
term. According to the most author- 
itative opinion on the issue; 


‘The ‘term “trade secrets,” as ordinarily 


understood, means an unpatented, secret, 


commercially valuable plan, appliance, | 


formula, or process, which is used for the 
making, preparing, compounding, treat- 


ing, or processing of articles or materials ; 


which are trade commodities. 


: United States, ew. rel. Norwegian 


Nitrogen Products. Co. Inc... 
United States Tarif. Commission, 


6 F.2d 491, 495 (Ct. App. D.C. 


1925) (information - on the cost of 


: production’ is not a trade secret 


within the meaning of § 708 of the 
Tariff Act).* Geological: imiforma: 


oT. US. “106 
(1927). 
United States v. Veterans Administration, 
301 F. Supp. 796,: 801 -(S.D.N.Y.. 1969), ap- 
peal Bisniased as ‘moot; -436 ca 1363 (2d 
Cir. 1971). 

“One Court has eudeésted’ that the Saneonie 
Court has adopted as. federal law the defini- 
tion, of trade.secret- in the Restatement of 
Torts: 1939 edition. See Union Oil: Company v. 
FPC,: 542 F.2d: 1036, 1044 (9th Cir...1976) 
(‘the Supreme Court has defined ‘trade secret” 
as it applies to the patent Jaws,” citing Ke- 
wanee, Oil. Co. vt. Bicron. Corp.;-416 U.S. 470 
(1974)).. This suggestion is. incorrect. The 
Court in Kewanee merely summarized Ohio — 
So | =—Continued © 
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: second ‘and third. conclusions are 


wrong, I conclude that §- 1905 
nevertheless permits release of well 


logs. Sec. 1905: itself. permits dis- 
closure of trade secrets and other 


privileged information. This sec 
tion merely prevents disclosure “to. 


any extent not authorized by law.” 


| Agency regulations are an appro- 


‘priate forni: of law to authorize 
disclosure, provided they meet the 


three-part test announced in Chrys- 


ler Corp v. Brown, 441 U.S. 281 
(1979). The USGS. regulation, 30 


CFR. 250.3" Ineets this test as 


follows: 2 


7 (i) The agency ae must be “sub. 

-stantive,” as opposed to “interpre- 
tive:” that is, the rule must affect 
individual rights and obligations. 


— . 
trade: secret law before deciding whether. it 
conflicted with federal patent law. 

- The Restatement definition favors Shell's 


position. It would protect any “compilation 


of information” which gives the person ‘an 
-advantage Over competitors who do not know 
or use it.” Restatement § 757, comment b. 


_ But this definition is inappropriate under 


§ 1905. In discussing the meaning of “trade 
secret” under the © Tariff Act of 1929, the 
Senate seemed to agree with the definition in 
Norwegian Nitrogen. See 71 Cong. Ree. 4563- 
67 (1929) (costs of production are confiden- 
tial, but apparently hot trade secrets}. More 
Significantly, Congress. treated trade secrets 
and geological information as. separate: cate- 
gories of exemption under the Freedom of In- 
formation Act. 5 U.S.C. § 552(b) (4) and > (9). 
Most recently, Congress cited Norwegian Ni- 
trogen as its definition of trade secret in the 
‘Government in the Sunshine Act. H, Rep. No. 
94-800, Pt. I, 94th Cong. 2d Sess. 10 (1976). 
This Act has an exemption from the open- 
meeting requirement that: is. 
FOIA’s fourth exemption, Several courts have 
found § 1905 and FOIA’s fourth exemption to 
be coextensive. See. Clement, 55 Tex. i. Ber 
at 605. : “ 
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tion is not a plan or fot and “and 30 CFR 250. 3 and 250. 30 are all _— 


it is not used for. making materials. 
Fourth, even if I assume that’ my 


substantive rules. Their provisions _ 


must be obeyed; violations of them 


are punishable by civil and criminal — 


‘penalties; (ii) the agency rule must . 
be issued in accordance with any . 
- procedural requirement imposed by — 
Congress. 411 U.S. 
USGS non-disclosure rule was is- 
‘sued in strict compliance with the 
informal rulemaking requirements. 


at 812. The 


of the APA; (iii) the agency Tule — 
must be based on a Congressional | 


grant of authority permitting the _ 


agency to disclose trade secrets and 


other privileged information. Con- 
gress, of course, rarely gives such 
authority expressly. But the Court 


ruled that it was enough if the au- 
thority can be reasonably inferred 
from the language and history of. 


the statute. 441 U.S. at 306. See also 
41 Op. Atty. Gen: 221, 298 (1955). 


441 U.S. at 302. OCS Order No. 4, The text and history of the OCSLA 


Amendments of 1978 give’ ample 


evidence that Congress wants infor- 

mation about OCS resources to be - 
‘disclosed publicly. See. 26(c). is an 
express basis for disclosing confi- 


dential | information. | : Accord ST. 
Mary's Hospital, Inc. v. Harris, 604 
F.2d 407 (5th Cir. 1979) | (statute 


‘that says no disclosure Bel as 
the Secretary of HEW * 
by regulations prescribe” i is a 1 clear 


* may 


grant of authority to require dis- 


closure of the annual cost reports 
of Medicare provisions. ) 


Thus, in my judgment nothing in | 
the Trade Secrets Act precludes the _ 
Geological Survey from releasing 


_ well logs and. producibility findings | 
to ans public. . | 
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B Rreion 0 f Information Act 
(FOIA) - - 
FOIA permits agencies it with- 


_ hold nine categories of. information. 
from public disclosure... Two of. 
these categories are relevant here. 


The fourth category allows an 


agency to withhold “trade secrets 
_ and commercial or financial infor- _ 
- mation obtained from a person and _ 
privileged or confidential.” 5 U.S.C. 
§$552(b) (4). T he ninth category al-. 


lows an agency to withhold “geo- 


- logical and geophysical information. 


and data, including aps, concern- 
ing wells.” 5 U.S.C. § 552(b) (9). 


“Assuming, for the moment, that 


| the information| that USGS wishes 
to publish falls into either category, 


FOIA clearly does not stop the Sur- 
vey from publishing it. The FOIA 


is exclusively a disclosure statute ; 


its nine exemptions reflect. Con- 
 gress’s concern with the govern- — 
ment’s need or. preference for confi-. 


dentiality. The act protects the sub- 


— Brown, 441 U.S. 981, 293 (1979). 


The issue on the: other side oe Zz 


this coin is whether the Depart- 
ment has the discretion to with- 


explained in Part 2C; so sly the 


- ninth FOIA exemption applies. 
_ Well logs. obviously are geological — 
pe TOrTaaLOn: nee vere Re 


ba - 


the. Survey can withhold: this in- 


formation if it is requested. under © 


FOIA. _ Producibility findings, | 
however, are different. As I noted 


‘in Part 1B, these findings: are | 


made by the. Survey, not. by the 
lessees. | 
finding reveals. nothing - certain — 
about the information which the | 
lessee has ‘submitted. The lessee’s — 


information remains. valuable, be- 
cause the Survey keeps it confiden- 
_ tial under 380 CFR 250.3, Further- 
more, as I explained in Part 1B, 


the finding of producibility. isa 


‘central event in the operation of © 
the OCS Lands: Act. If the public 
is to be able to judge whether the 
Department 1s ‘fulfilling its duties 
it has to know at 
the. least. ahethor individual leases 
are producible. FOIA requires the 
Survey to. ‘disclose at. least this 


under the ‘Act, 


much — information about -produci- a 
bility. Department of the. Air 


Force v. Rose, 425° ‘U.S. 352, 861 
-mitter’s interest in confidentiality | 


| only to the extent that the govern- 
ment endorses that interest. “Con- 
gress did not design the FOIA 
exemptions to be mandatory bars 9. 
to disclosure.” Chrysler Corp. v. a a 


(197 6) (purpose of FOTA it to open : 


agency action to the light of public Be 


Pome a 
+ Cuxpe Marra 
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hold well. logs. and producibility : 

findings from the public. This in- 
formation is not a trade secret, as I 


"Decided August 6 5, 1981 
Appeal 1 from. ie Decision of the Aliska = 


‘State. Director, Bureau of Land Man- | 
agement F-14912-A and F-14912-B. sae 


Partial Decision; Affirmed | in Part 


| | Modified i in Part, . 


The publication of this 
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1. Alaska Native Claims Settlement 


Act: Navigable Waters—Alaska: Nav- | 


igable Waters: Generally | 


| Where the Bureau of Land Management 
has redetermined that water bodies 


which are the subject of an appeal. are | - 


navigable, and where the Board finds 
that the facts in the record upon which 
the Bureau of Land Management made 


its redetermination. meet the essential | 


elements of navigability, and where the 
facts in the record ‘are undisputed so that 


no issue of fact as to navigability remains | 


before the Board, then the Board will 
find the water bodies to be navigable. 3 


2. ‘Alaska Native. Claims Settlement 


Act: Administtative Procedure: Deci- 
sion to Issue Conveyance—Alaska Na- . 


tive Claims Settlement Act: Adminis- 
trative Procedure: Publication 


Redetermination by. the Bureau of Land 
| Management of -navigability of water 
bodies while jurisdiction over the sub- 
ject water bodies is in the Alaska Native 
Claims Appeal Board is not a “decision” 


- of the Bureau of Land Management, and. 


notice thereof is not: required to be ‘pub- 
lished pursuant to. 43 CFR 2650.7. | 


8. Alaska Native Claims Settlement | 
Act: Alaska Native ‘Claims Appeal | 


| Board: Appeals: Dismissal 


Absent reasons justifying sonitnuaies of 
an appeal as to a particular issue, an — 


appeal will be dismissed. when the ap- 


pellant before the Board withdraws, its 


appeal of that issue. 


APPEARANCES: Peter I. Aschcabrel: 
ner, Esq., Aschenbrenner and Savell, 
and David Wolf, Esq., Keane, Harper, 


Pearlman and Copeland, for appellant ; | 
for 
Doyon, Limited; M. Francis Neville, | 


Elizabeth S. ‘Ingraham, ‘Esq., 


Esq., Office of the Regional Solicitor, 


for Bureau of Land Management; Shel- — 


ley J. Higgins, Esq., and ‘Martha T. 


DEPARTMENT 


U SC. $8 1601-1628 


‘OF THE INTERIOR [88 LD. 
Mills, Esq., Department of Law, for 
State of Alaska. ‘ 


OPINION BY pain. 
NATIVE CLAIMS. 
APPEAL BOARD 


| Summary of Appeal 


"Appellant asserted as one of the 
issues appealed, the failure of the 
Bureau of Land Management to de- 
termine that various water bodies 
were navigable and to exclude the 
submerged lands of such respective 


water bodies from the Decision ' to 
Issue Conveyance. 


The Board held that when the 
Bureau of Land Management’s re- 


view of navigability shows a fac- 


tual basis for redetermining the ap- 
pealed water bodies to be navigable 
within established guidelines, the 
Board will decide that such water 
bodies are navigable. 

The Board accepted appellant’s 
withdrawal of appeal as to the re- 
maining water bodies unaffected by 
Bureau of Land Management re- 


View and redetermination, and as. 
there were not objections, dismissed | 
the appeal as to the i issues of navi- 


gabality. | 


J eer | 


. The Alaska Native Clans’ Ap- . 


peal Board, pursuant to delegation 
of authority to administer the. 


Alaska Native Claims Settlement 


Act, 85 Stat. 688 as amended, 48 
(1976. and 
Supp. I 1977) (ANCSA), and the 
implementing regulations in 43 _ 
CFR Part 2650 and 43 CFR Part 4, 


Subpart J, hereby makes the fol- 


| ‘ _ _ NORTHWAY NATIVES, INC. 


| August 5, 1981 


lowing findings, « conclusions and 
decision, ge 3 


Procedural Background 


|. Northway Natives; Ine. (North- 


way), filed village selection appli- 
cations F-14912—A, as amended, on 
Oct. 22,. 1974, and F-14912-B, as 


amended, on Dec. 12, 1974, for lands 
located near the Village of North- — 
way. The applications were filed 
under the: provisions of §12(b) of. 


the Alaska Native Claims Settle- 


ment. Act. (ANCSA), Dec. 18, 1971 


(85 Stat. 688, 701; 48 U.S.C. 
§§ 1601, 1611(a) (Supp. V 1975)). 
In response to these applications 


the Bureau of Land. Management — 
(BLM) published 5 in 43 FR 28051. 
(June 28, 1978), its Decision to Is: 
— sue Conveyance (DIC) of land to 
Northway. Northway appealed on™ 


July 28, 1978. One issue raised by 


ON orthway 3 in Statement of Reasons 
was that the BLM erred in its June | 


» 26, 1978, decision requiring North- 
~ way to select the beds of. certain 
water bodies and sua sponte approv- 
ing said lands for’ ee. to 
_ Northway. | 


On Feb. 27, 1980, BLM aed 


the DIC dated June 26, 1978, by its 
Decision entitled Decision of June 


86,1978 Recinded [sic] in Part Ad- 
2 ditional. Lands Proper for Village 
_. Selection Approved for. Interim 
| In this: amendment. | 
BLM published notice that the fol-_ 


Conveyance. 


‘lowing additional water bodies were 


_ determined to be nonnavigable and. 
therefore, the lands underlying 


these water bodies were public lands 


response to file on each appeal : 
‘Tequest to suspend action. on certain © 
water bodies, . as desired, pending » pas- 


| ment; (2) - 


aeailable. a eee. ey ie rs 7 
8 12(a) of ANCSA: 


- Fish Lake; : 7 
Unnamed lake in NWY, Sec. 2 T. 18 N.,. 


R.19° B., ‘Copper River Meridian ; 


Open Creek and ~ all” lakes.” it flows: : 


_ through ; 


: Charleskin Creek and all lakes it. flows 


through. _ . 
A. aonteraiee: was ueldl J an; 21, 


1980, to set a briefing schedule 
taking into account difficulties: in 
segregation of numerous unnamed 


water. bodies and - ‘possible impact 


and briefing schedule: 


aes BLM, with ‘assistance from North- 
way. and. Doyon. shall segregate water 


bodies affected by. RLS: Ti-1, RLS 78-1 


and VLS 78-57 within thirty (30) days _ 

from the. date of this Order. © | 
bd. BLM shall have up to sixty (60) | 

days from the date of this Order to 


review RLS- [7-1, RLS 78-1. and. VLS 


78-57 and to. serve upon all ‘parties — 


the basis -for. determining the water 
bodies on appeal to be navigable or 


-nonnavigable. 


oe: Appellants. shall - have sixty. (60) 
days from the date of: service of BLM’s 
(1) a 


sage . of the Submerged. Lands Amenda- 
a. ‘stdtement of reasons 
pertaining | to” ‘those water bodies re- 
maining in active appeal status; and (8) 
any. other briefs, the aia may wish 
toile... 


As directed ‘the: BLM filed its - 


Review. and. Basis for Navigability 


. Determination on Mar. 28, 1980. 
Upon review the following. es | 
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The — 


of pending amendments toANCSA 
regarding submerged lands. . 
_ Board ordered the following _— : 


- 
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; _bodies were “determined to be 
navigable: 


Nabesna River 
Mark Creek 
- Fish Lake 


Unnamed lake in Sections ot and 28, T. 


14.N., R. 19 E., O.R.M. 
Unnamed lake in Sections 14-15, 
T. 14.N., R. 19 E., CRM. 
Moose Creek to the unnamed lake in Sec- 
tions 21 and 28, T. 14 N., CR. 19 B., 
C.R.M. ; 
Chisana River 


Of the above: named water bodies, . 


only Fish Lake had been found to 


be nonnavigable in -BLM’s amend-_ 
ment of Feb. 27, 1980, to the DIC. 


No other water bodies i in the selec- 


tion area were determined to be | 


_ havigable. 


The Board by ender dated Aug. a 
21, 1980, approved a stipulation by 


the parties as follows: 


On July 10, 1980, the Bureau of Land . 


Management, State of Alaska and North- 
way Natives, Ine, filed a Stipulation to 


_ allow Northway Natives, Inc. to add to’ 
its appeal, concerning. whether or not — 


certain lands are under navigable waters, 
all lands designated by the State of 
Alaska on its water delineation maps of 


1978 and June 25, 1979, which were not — 


included in Northway. Natives,. Ine.’s 
— original appeal in November of | 1978. 


The effect of the Board’s order was 


to include i in the appeal the status of | | 
decision of the BLM for purpose of . 


| IC. Therefore, the Board is not in 


those water bodies which. were not 
included in the original appeal. 


In its Response to ANCAB Order nS 
of Jan. 21, 1981, dated Apr. 8, 1981, 
Norway stated that it “desires to - 
withdraw its appeal on the naviga- 


bility issues.” Northway provides 
the following basis and condition to 
the withdrawal. 


DECISIONS OF THE DEPARTMENT OF THE 


INTERIOR [88 LD. 


Its withdrawal of its appeal, however, is 
based on the understanding that the BLM 


decisions concerning navigability as set 


forth in the decision of interim convey- | 
ance of June 26, 1978, and as modified by © 

the BLM’s decision attached to solicitor’s 
pleading in this matter entitled Review 
and Basis for Navigability Determina- 
tions dated March 28, 1980, are the deci- 


sions on which ‘Northway Natives, Ine, 


will receive its interim. conveyance with 


respect to the navigability issues. Fur- » 
| ther, 
. ANCAB proceeding, Northway Natives, 
‘Ine. does not waive any. rights | it has 


by dropping its appeal in this 


under Section 901 of Public Law 96-487. 
Northway Natives, Inc. therefore requests 
that: ANCAB issue. an order dismissing 
the navigability issues: from this-appeal 


based on the two topeEOUIe understand- 


ings of Northway. 


Northway’ S ‘Response at. 2-8, 
Decision 


The a aieall ‘yecord Soe that 
documents upon. which: Interim 
Conveyance (IC) would be. based 
consist of the DIC dated June. 26, 
1978, and the decision of the BLM . 
entitled Decision o f June 26,1978 - 


| Recinded [sic] in Part Additional 


Lands Proper for Village Selection 
Approved for Interim Conveyance, 


dated. Feb. 27, 1980. The Review & 


Basis for Navigability Determina- 
tions, filed Mar. 28, 1980, ‘is not a 


a position to accept. Northway’s un 


derstanding regarding the effect of 


the review dated Mar. . 28, 1980, 


without taking final action for the’ 
| Department. 


In Appeal of Bristol vin Mie 
Conporation, 4 ane? 859; 8 I. Dd. 


Moo _NORTHWAY. 


B41. 2980) [1 [vrs 50-21, the Board. 


held that: 
- Where the BLM fie cediSterdiined that 


- Water bodies which are the subject of an 
appeal pending before | the Board are — 


navigable, and where the Board finds. that 
the facts in the record upon which BLM 


made its redetermination meet the essen- | 


tial elements of. navigability enunciated 
in Appeat of Doyon, Ltd. 4 ANCAB 50, 
86 I.D, 692 (1979) [RLS 76-21, and where 
the facts in the record are undisputed so 
that no. issue of fact as to navigability 


remains before the Board, then the Board 
Will find the water bodies to be e navigable, 


87 LD. at 346. 


“he Board nieo helaauee: 


[F]or purposes of dlarifieation, RR 
_ redetermination by the BLM of navi- 


2 gability of water. bodies: while jurisdic- 


tion over. such water. bodies is. jn the 


_ Alaska. Native Claims Appeal Board is 
not a “decision” of the BLM, and notice — 


is not required to be published pursuant 


7 . 43 CFR 2650.7. 


71. Dd. at 845, 


"eter the BLM’s r review Le re- | 


“ sulting redetermination of naviga- 


: bility of certain water bodies listed | 
herein was filed pursuant to the 
- Board’s order dated Jan. 22, 1980, 


while the Board retained jurisdic- 


_ tion over the issue of navigability — 
and lands. underlying water bodies 


affected’ by Northway’ 's appeal with 


. respect to the issue of navigability. 
In this appeal, the Board finds 


that the record upon which BLM 


relies for its. redetermination. of. 
Mar. 28, 1980, presents facts con- 
cerning use and s susceptibility of | 


use which meet the essential ele- 
ments of navigability enunciated i in 
Appeal of Doron, . 
ANCAB 50; 86 LD. 692 Neca 


354-804 0 - B1 - 2 


NATIVES, INC. 
a deal’ By 1981. 


~ bodies — 


Limited, 4A 
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[RLS 7 6-2]. ‘The Board further 
finds that the record discloses no 


- dispute to the facts alleged in sup- 


port of a finding of navigability. 


Accordingly, the Board finds Na- 
besna - River, Mark. Creek, Fish . 
Lake, the unnamed lake in Secs, pal 

and 28, T. 14 N., R. 19 E,, C.R.M., 

the unnamed Jaca” in Secs, 14-15, 


99-96, T. 14 N., R. 19 E., C.R.M., ; 


| Moose Creek to the mined lake 


in Sees. 21 and 28, T. 14N., R. OE. 


CRM., and the ‘Chisana River to 
be: navigable. The BLM is hereby 


Ordered to exclude these water 
from . conveyance under 
ANCSA to Northway and Doyon. 
The Board has authority under 43 


CFR 4.1(b) (5) to “consider and _ 


decide finally for the Department 


appeals to the head of the Depart- 


ment.” Such finding by the Board 


aes not a decision of the BLM, and 
notice thereof is not required to be 


published pursuant to 43° CFR | 


2650. vf However, the. Board’s find- 

ing does govern the interim convey- 

ance to be issued to Northway. 7 < 
[1] Where the BLM-has redeter-_ 


‘mired that water bodies which are 


the subject of an appeal are navi-. 


gable, and where the Board finds — 
that the facts in the record upon | 
“which the BLM made its redeter- — 
- mination. meet: the essential ele: 
: ments of navigability, and where _ 
the facts: in the record are undis- 


puted so. that. no issue of fact as. to 
navigability. remains before ‘the 


Board, then the Board will find the 


water bodies to be navigable: | 
{2} Redetermination by the BLM +9 
“of navigability of water bodies 
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while jurisdiction over the subject 


water bodies is in AN CAB, is not. 
a “decision” of the BLM, and notice 


thereof is not required to be pub- 


lished pursuant to 43 CFR 2650.7. 


The Board’s finding of the navi- 
 gability of certain water bodies, 


based on BLM’s determination, re- 
— quires that the. affected submerged 
lands of these water bodies will be 


excluded from the interim convey- 
ance. The Board must now examine 
- Northway’s withdrawal of ‘Its ap- 
peal - of navigability as to the re- 


maining water bodies. The Board 


accepts Northway’s -above- refer- 
enced response filed on Apr. 10, 
1981, as withdrawing from this ap- 


peal the j issue of navigability of the | 
remaining water bodies within the 


selected. lands. 
Acceptance, of. Northway Ss wl: 


7 ieee withdrawal of the remain- 
ing issues of navigability provides. 
the basis for the Board to dismiss _ 
those. issues from the appeal. (See 
Appeal of Kenneth Arndt, 3 


ANCAB 197 (1979) [VLS 78-34] 
Appeal. of Al ZL. Weathers, 3 
ANCAB 165 (1979) [VLS 79-1].) 


The Board notes Northway’s ref- 


erence. to provision of § 901(b) of 
the Alaska National Interest Lands 


Conservation Act, P.L. 96-487, 94 


Stat. 2871. 


pies 
rh which states: =... 


covering a parcel of submerged : land Se- 
lected by a Native Corporation or Native 


Group - pursuant. to the Alaska Native. 


Claims Settlement Act cl a determi- 


DECISIONS OF THE DEPARTMENT. OF THE 


INTERIOR £88 LD. 


ae by the Bureau of Land ie 


ment that the water covering a parcel of 
submerged land 18 not navigable was val-- 
idly appealed to such agency or board 
prior to the date of enactment of . this 


| Act. The execution of an interim convey- 


ance or patent (whichever is executed 
first) by the Bureau of Land Manage- 
ment conveying a parcel of submerged 
land to a Native corporation or Native 
Group shall be the final agency action 
with respect | to a decision by the Secre- 
tary of the Interior that the water cov- 
ering such parcel i is not navigable, unless 
such decision was validly appealed prior 
to the date of enactment of this Act to an | 
agency or board of the Department of the 
Interior other than the Bureau of Land 


Mt ‘anagement. [Italics added. J 


No question has. been raised as to 


the Board’s jurisdiction over the : 
appealed navigability i issues in this 
appeal, or as to the fact that, with- 


out a.timely appeal by Northway, 


-BLM’s DIC would become final for | 
the Department under. 43 CFR | 


2650.8. = 

This appeal er the ee 
of ANILCA. Therefore, the appeal 
is properly within the jurisdiction 


of the Alaska Native Claims Appeal 


Board.. | 
There are no other appcllente’ in 
this. appeal and no parties of rec- 


ord before this Board have opposed 
~ the appellant’s withdrawal of its 
appeal as to the issues of naviga- — 
bility. No reasons justifying further - 
= proceedings on the navigability. i 1s- 


sues | are apparent from the record. 
_- No agency or board of : the Daecimeat ie 
of the Interior other.than the Bureau.of © 
Land Management shall- have authority. | 
to determine the- -navigability- of water » 


[8]. Absent reasons: justifying 
sone dance. of an appeal as. to a 
particular issue, an appeal will be | 


dismissed when the appellant be- 


fore the Board withdraws its Pee 
of that j issue. 


my _.- NORTHWAY NATIVES, INC. 
eo 3 August 5, 1981 


kee ‘upon a aaa findings 
and conclusions, Northway’ s re- 


quest to withdraw the remaining 


issues of navigability from this ap- 
peal is granted. The Board hereby 


dismisses this appeal from BLM’s — 


determination of navigability of 
water bodies- within lands selected 
under Northway’ s above- referenced 
applications in the DIC except as 
modified by the Board’s decision 
herein. 

The following water hedics with- 


in Northway’s selection are found _ 
to be navigable based on the BLM’s 
- decision of June 26, 1978, and the 


Board’s findings in this de ison: 

1. Tanana River and all its inter- 
connecting sloughs. | 

30: Chisana River and all its inter- 
connecting sloughs. 

8. Nabesna River. 

4, Mark Creek. — 

5. Fish Lake. | ; 
6, Unnamed lake i in Secs. 21 and 
28, T. 14 N., R. 19 E., C.R.M. . 
te Uanaaicd lake in Secs. 14-15, 
99-96, T.14N.,R.19E.,C RM. ~ 


Be Moose Creek to the: unnamed —~ 
lake in Secs. 21 and 28, T. i N. RK. | 

| rights as one of eight outstanding 

- issues and stated: 


1 E., C.RM. 


‘No other water re in ae 
N orthway selection area are - found 


to be navigable. - 


This appeal record shows that all 


issues raised by the appellant, other 


than the four mentioned below, have - 
been resolved by Board action, stip- 


ulation or withdrawal of appealed 


issues by the appellant. A review of 
the record shows that the following 3 
have been considered and” gl 


| resolved : 


-( 1) ‘The N ive bilotmeat NAF- 


027296 Parcel A is resolved as part 


of the broader issue of U.S. Survey 


No. 2680 by the Board’s decision .of 


Feb. 26, 1981, which excluded the | 
Native allotment: oe 

(2) The easement. issues in this 
appeal were considered to be mooted | 
by the BLM’s Modification of the 


Decision of J une 26, 1978, to con- 


form easements and ‘Appeal of 


Northway Natives, ti NG, ANCAB 


EC 79-1. 
(3) The issue. of Beictiots of. Se- 
lections Bordering. Tanana River 


was withdrawn. by stipulation be- 
~ tween the BLM and Northway, filed - 
Apr. 2, 1979. Item.6 of the Stipula-. 


tion and Report on Status of er a 
tiations reads: 


The BLM and Saas goree that 
the DIC under appeal didnot affect the 
Northway selections bordering the 
Tanana River appealed in Section VII of 
the Statement of Reasons. No adjudica- 
tion of these selections has been made by 
the BLM. Northway therefore withdraws | 
its appeal regarding these selections. 


. (4). On Aug. 1, 1979, Northway 
identified: the issue of valid existing 


‘8. VALID BXISTING RIGHTS. 
Northway has requested: that ANCAB 


| enter an order stating. that the BLM has 
~ listed all valid existing rights known to 
it and to include in the order the list. of 


valid existing rights.. Also, Northway _ 


asked: whether. or not the State: consid- 


ered: the road: from ‘the Alaska Highway 
to the airport at Northway and from the 
airport to. the village site. Was. a valid 


: existing rights to the State of. Alaska. 


The State: ‘of Alaska has. come forward 


~ . and said that it is and Northway requests 
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that ANCAB biciee that it. be listed as a 
valid existing rights. — 


The roadway identified i in this ap- 
peal has been acknowledged by a 


_ stipulation approved by the Board é 


as a valid existing right... _ 
It appears that all issues raised 


‘in this appeal have been resolved,. 


and the appeal should be finally dis- 
missed. However, in recognition of 
the number and complexity of is- 
sues raised by this appeal, the dis- 
missal will not be effective until 


thirty. (80) days from the date of 
- this decision. During that period, 


_ the parties may advise the Board of 
any issues raised on appeal. which 
. they believe have not been decided. 


ApiaarL F. DUNNING, © 
Administrative Judge. 


J OSEPH A, BaLpwin, 
Administrative Judge. 
CLARA GOODMAN. 
6 ANCAB 17 


Decided August 5, 1981 


Appeal from the Decision of the Alaska 
State Office, Bureau of Land Manage- 


ment F-14852-A and F-14852-B. 


- Dismissed with order to exclude cer- 
tain lands from conveyance pending 
adjudication | 
: application. | 


a Alaska. Native Claims Settlement 


Act: ‘Alaska, Native Claims Appeal 
Board: Appeals: Jurisdiction | 
. The Board is without jurisdiction to ad- 


judicate. ine validity of a Native. allot- 
‘ment, "ud? 


DECISIONS OF THE DEPARTMENT OF THE. INTERIOR 


of tes a | 


[88 I.D.. 


2. ‘Alaska Native Claims Settlement — 
Act: Conveyances: Valid Existing 
Rights: Third-Party Interests . 


7 The Board will order the exclusion of a 


disputed Native allotment from the con- 
veyance of lands pursuant to the Alaska — 


Native Claims Settlement Act pending 
_adjudication of the disputed allotment. 


APPEARANCES: Daniel L. Callahan, — 


-Esq., Alaska Legal Services Corp., for 


appellant; M. Francis Neville, ksq., 
Office of the Regional Solicitor, for the 
Bureau of Land Management. 


OPINION BY ALASKA 
NATIVE CLAIMS APPEAL 
BOARD. 


| Summary of Appeal 
The appellant requests the Board 
to recognize, as a valid property in- 
terest, a Native allotment which has — 
not been adjudicated and for which 


the Department does not have rec- 


ord of an application. The. appel- 
lant also requests the Board to seg- 


~ regate the allotment from a Native 


conveyance pending adjudication of 
the allotment. The appellant 1s cur- 


rently attempting to establish, 


through the Bureau of Indian Af- 
fairs, that she timely filed an. allot- 


ment application. 


The portion of the appeal acting 
the Board to recognize a valid prop- 


-erty interest of the appellant in the 
disputed lands is dismissed as un- 


timely and not within the jurisdic- — 


tion of the Board. The Board or- 
ders that the disputed lands be ex- 
~ eluded from conveyance pending 


resolution of the allotment dispute, 


‘and dismisses the portion of the 
a Phe requesting segregation. . 


rr + CLARA GOODMAN 
| pe August 5, 1981 


J urisdiction 


— ‘The Alaska Native Claims ee 
- peal Board, pursuant to delegation 
of authority in the Alaska Native 


a Claims Settlement Act, 85 Stat. 


688, as amended, 43 U.S.C. 88 1601- 
1628 (1976.and Supp. I 1977), and. 
~ the implementing regulations in 43 — 


CFR Part 2650 and 48: CFR Part 
4; Subpart J, hereby makes the fol- 


lowing findings, conclusions and 
decision dismissing the appeal of | 


Clara Goodman from the above- 


designated decision of es Bureau 


68 Land Management. 


Procedural B cok ground 


On Dec. 98, 1979, the Alaska State 
Office of the Bureat of Land Man- © 
agement (BLM) issued its above- 
designated decision approving the 
- conveyance, pursuant to the Alaska 
| Settlement Act 

(ANCSA), of lands i in the ae : 


Native Claims 


of Dot Lake. | 
On Feb. 4, 1980, oe er ap- 
pealed the ee. designated deci- 


- sion of the BLM on the grounds 
| that i is failed to exclude lands sub- 


: ject to a Native allotment for which 


z Nant. had alleged] 7 
appellant. had allege s inca! the Board “only to recognize the 


valid property interest of appellant ee, 
to the land in dispute in this ap-_ 


prior to Dec. 18, 1971. 


On Mar. 7,.1980, in. response to 
. the Board's request, appellant iden- 
tified the lands in dispute in this — 
- appealas “SWI, of Sec. 18. NW14_ 
of Sec. 19, T23N, R5E, CRM.” No- 
“allotment number was indicated 
and no legal description more | 
_ definite than that specified above . 
was provided. Also on Mar. 7, 1980, 


the appellant moved for an exten- 


_ Reasons. 
clared that “the issue is whether — 
“appellant’s interest in the allotment 
land applied for is protected under 


sion of time i in which to file. a Hate. - 
ment of reasons, because the “Bu- 
reau of Land Management appar- 
ently has no available allotment file _ 


for Appellant Goodman and it will 


be necessary to establish before the 


Bureau of Land Management ia 


-a.proper application. was made.” | 
On Apr. 9, 1980, responding to - 


the Board’s ‘order’ requesting that — 


BLM furnish a description of the. 
‘disputed land, ‘the BLM reported — 
that it had no ‘record of an allot- 


ment application filed by the appel- 


--Jant, and was thus unable to. furnish. _ 
oe any description ‘of the disputed 
lands. Stating that. the. appellant ‘ 
cannot claim a property interest in | 
land based upon an application for 


a Native allotment, BLM moved — 


- that the Board dismiss the appeal - : 
for lack of standing pursuant to > 43 : 
CFR 4.908. | : 


On Apr. 10, 1980, the Board Te- - . 


ceived. appellant’s Statement orn 


Jurisdiction, Interest. Affected and — 
Appellant therein ‘de- 


the Native Claims Act,” and asked 


peal and to segregate it pending ad-— 


judication of the allotments * * *.” 7 
- Statement of J urisdiction, Interest — 
“Affected and Reasons, p. 1. The ap- 


pellant further specified, on pages 5 
and 6, that she “made application 
for her allotment with the BIA rep- 


_ resentative Bill Mattise,” and that 
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“if the Board wishes a more spose 


documentary showing of the fact of 
[her] allotment interest such a 
showing can. be. made. within a Tea- 
sonable period.” » 3 

On Apr. 18, 1980, in nae 
with appellant’s. description of 


lands in dispute in this appeal, the | 
Board segregated the SW1, of Sec. _ 


18 and NW, of Sec. 19, T. 23.N., 
R.5 E., C.R.M., from the remainder 
~ of the land approved for convey- 
‘ance in the above-designated deci- 
sion of the BLM. 


From May 22, through Oct. 27, 
1980, the. appeal was suspended 
_ while the appellant: attempted, with — 

the assistance of the Bureau of In- 
dian Affairs. (BIA), to. establish 


that she timely filed an. allotment 


application as alleged. 
On Apr. 6,.1981, the Board or- 
dered the appellant: to submit an 


exact legal description of the lands" 


affected by her alleged allotment 
? application, or to notify the Board 


of the reasons why no-more exact 


description — ‘than that previously 


submitted is possible. The Board 


declared its intention, following re- 


— ceipt. of | appellant’s. response, to- 


order BLM to exclude the. disputed 


lands from. conveyance. until appel- - 
— lant’s allotment application oe | 


| _is settled. 
The sppellant responded on Apr. 


16, 1981, with .a: more. specific, 


though not exact, description of 


the: ‘unsurveyed lands affected by 


her alleged. allotment: application. 


Subsequently, on June 10, 1981, the 


Board segregated’ the wuswih 
and NUYSYSW1, of Sec. 18, T » 23 


DEPARTMENT OF THE INTERIOR 


wy 
[88 ID. 


Ne R. 5 E., ORM. from the re- | 
mainder of the lands approved for 
conveyance to Dot Lake Native 
Corp. by the above- Alesignated ¢ de- 


. cision n of the BLM. 


Decision — 


edie has ae tie 


oe ia decision of the 
BLM to convey lands-to Dot Lake 
Native Corp. (Dot Lake) in order 
‘to protect her rights in her alleged _ 
allotment application. Appellant | 


asked the Board “only to recognize 


the valid property interest of ap- 


pellant to the land in dispute i in this © 
appeal and to segregate it 


pending adjudication of the allot-— 


ments * *.*,” Statement of Juris- 


? diction, Interest Affected and Rea- 
sons, p. 1. 


The jurisdiction of this Bosal is 
set forth in. 43 CFR. 4. 1(b) (5): 


Alaska Native Claims Appeal Board. 


The Board considers and decides finally | 


for the Department appeals to the head — 


of the Department from findings of fact 
or decisions rendered by Departmental 


_ Officials in- matters relating to land selec- 
tion arising under the Alaska Native _ 
‘Claims Settlement. Act. 


The Board notes ‘that ine isis 
been no Department decision re- - 


garding the validity of appellant’s 


alleged allotment. Rather, the De- — 


partment asserts that no such appli- 


cation. for allotment, which could 
be the subject of adjudication, can — 


| be found on file. 


Furthermore, § 18( oS of ANCSA | 


provides: 


No Native. ‘covered by the : provisions of | 
this Act, and no descendant of his, may 


hereafter avail himself of an allotment 


Ag. « ~ et CLARA 


under the provisions “of the Act ‘of Feb- 
- ruary: 8, 1887 (24 Stat. 889), as amended 
. and supplemented, or the Act of June. 25, 
1910 (36 Stat. 363). Further, the Act of 
May 17, 1906 (34 Stat. 197), as amended, 
is hereby repealed. Notwithstanding the 
foregoing. provisions of this section, any 
application for an allotment that is pend- 


ing before the Department of the Interior 


on the date of enactment of this Act may, 
at the option of the Native applicant, be 
approved and a patent issued in accord- 
ance with said 1887, 1910, or 1906 Act, as 
the case may be, in which event the Na- 
tive shall not be eligible for a patent 


under subsection 14(h) (5) of this | Act. 


[1] Native allotments are issued 
pursuant to statutes other. than 
ANCSA. While the option of the 


allotment applicant to proceed to 


patent is preserved by §18(a) of 


ANCSA, decision approving or 


lotments are not “matters relating 


to land selection arising under” 


ANCSA. Thus, even had there been 
« Departmental decision as to the 
validity of appellant’s alleged allot- 


ment, the Board would not have 


. jurisdiction to review it. This Board 


is without jurisdiction to adjudicate _ 


the. validity of an allotment, and 
‘cannot determine the existence ofa 
valid property interest in land 


based upon a disputed allotment ap- _ 


plication. If the appellant is suc- 


cessful in establishing before the — 


BIA that she timely filed an allot- 
‘ment application, then BLM will 
determine whether appellant has a 
valid property interest in the af- 
fected land. Any appeal from that 


determination would be to the In- 


terior Board of Land Appeals, and 
| not to this Board. 


GOODMAN _ 
August 5, 1981 
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The appellant ‘requested | the 
Board to “segregate” the disputed 
jand pending adjudication of her al- 


-lotment application. 


It is the policy of the Board to 
segregate lands affected by an ap- 
peal from the remainder of. the 
lands proposed for conveyance in 
the decision appealed, so that con- 


_veyance of the unaffected lands is 


not delayed pending decision of the 
appeal. The segregated lands re- 
main within the jurisdiction of the 
Board until ‘the appeal before the 


Board is dismissed. - 


- In the instant appeal, the appel- 


lant is attempting to establish the 


existence of a valid property inter- 
est in the disputed lands and to pro- 


tect her interest by staying their 
denying applications for Native al- ‘ y staying 


conveyance under ANCSA pending 
adjudication of her alleged applica- 
tion. The. Board can stay the con- 
veyance pending resolution of the 
allotment dispute but, as shown 
above, cannot adjudicate the valid- 
ity of the appellant’s allotment, and 


is without jurisdiction to review a 


Departmental : adjudication of the 


allotment. In these circumstances, 
there is no need for this Board to 


retain jurisdiction over lands which 
have been segregated from lands 
unaffected by the:appeal. _ 

[2] An order of this Board re- 
quiring the exclusion of the alleged 
allotment from the conveyance pur- 
suant to ANCSA pending adjudi- 
cation of the allotment will pro- 
tect the appellant’s interests vis- a- 
vis Dot Lake regardless of the con- | 
tinuation of this appeal. Moreover, | 
following issuance of the order, this | 
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Board would be a mere intermedi- 


ary not further concerned with the 
appellant’s rights. Therefore, the 

Board will order exclusion of the 
disputed Native allotment from the — 
conveyance of lands “pursuant to. 


ANCSA. pending adjudication of 
the disputed allotment, and will 
dismiss the apport 


Order 


“The ead of ana Manage- 
ment is hereby Ordered to exclude 
the NI4SWY, and N148145SW1, of 
Sec. 18, T. 93 N., R. 5 E., CRM, 
from conveyance pursuant to the 


‘Alaska. Native Claims Settlement ~ 


Act pending Departmental deter- 


mination of whether appellant 


timely filed an allotment. applica- 


tion and, if so, pending adjudica-_ 


tion of said application, 
_ Further, the Board hereby dis- 
misses the above-designated appeal. 


Asican F, Dunnine a 
Administrative Judge 


J OSEPH x A Biaewis | 
Administrative J udge 
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tional Oceanic 
Administration. 


| Granted. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


and | Atmospheric | 


fS8 LD. 


1. Contracts: Disputes and Remedies: 
Turisdiction—Rules. of Practice: Ap- 
peals: Generally 

An appeal may be decided on the basis of 
a theory not advanced by the parties so 


long as the theory is consistent with the © 
facts of record or legitimate inferences 


therefrom. 


2. Contracts: Gionistrastion and Opera- 
tion: Changed Conditions ‘(Differing 
Site Conditions)—-Contracts: Con- 
struction and Operation: Differing Site 
Conditions (Changed Conditions) — 


Contracts: Construction and Operation: 


Estimated Quantities 


‘Where under a reroofing contract the 


quantity of roofing required to be used | 
is substantially greater than the quantity 
of roofing estimated by the Government 


and it is determined that the quantity of 


roofing required for performance of the 


contract could not have been verified by a 


prebid investigation, the Board finds that 
the substantially greater amount of roof: 
ing required to complete the contract 
work than the Government had estimated 
constitutes a first category differing site 
condition for which the contractor is en- 


titled to an equitable adjustment under 


the Differing Site Conditions clause. 


3. Contracts: Construction and Opera- 


tion: Notices—Contracts: Disputes and 
Remedies: J urisdiction | 


Written notice given a week after. com-— 
pletion of the contract ‘work is found to 


: _ satisfy the requirement of the Differing © 


site Conditions clause for written notice 


. to the contracting officer before the con- | 


ditions are disturbed where the evidence 
shows that the Government had actual 
votice of the operative facts related to 
double roofing at. the time the double 
roofing was encountered and no showing | 
was made that any prejudice to the Gov- 

ernment had resulted from the belated | 
written notice. 
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4, Contracts: Construction and Opera- 
_. tion: Changed Conditions: (Differing 
- Site Conditions)—Contracts: Con- 

struction and Operation: Differing Site 
Conditions (Changed Conditions)  _ 
A second category differing site condi- 
tions is found to exist where the Govern- 


ment tacitly acknowledged that double 


roofing encountered under a contract call- 


ing for reroofing of a building in Miami, 


Florida, constituted an unknown condi- 
tion and the testimony offered in sup- 
port of the contractor’s ‘claim shows that 


while double roofing is not unusual in. 


some areas of the country, it-is unusual 
in the southern areas where there is a 


- lot of mildew and moisture, humidity, as — 
would be true of the particular locale in | BF 
net ak 


which the instant contract was 
formed. 


"APPEARANCES: ‘Wayne Singleton, © 


President, Singleton Contracting Corp., 
Atlanta, Georgia, for Appellant; ‘Jerry 


A. Walz, Government Counsel, Wash- | 


ington, D.C., for the Government. 


OPINION BY 
CHIEF ADMINISTRATIVE | 
. JUDGE MceGRAW 


INTERIOR BOARD OF car 
CONTRACT APPEALS 


~The contractor has timely ap- 


ae pealed the contracting officer’s 
a denial» of ‘its. claims for additional 


compensation — totaling $15, 1152 


_ comprised of a claim for. roofing 
In excess of. the approximate quan- — 
-. tities. set forth in the specification 
- ~ ($12,961) and a second category © 
_. differing | 

_ ($2, 154)? >In a letter to the Board 


site conditions 


1 Appeal File (hereinafter AF). 3. 
*The amount allocated to each claim is 
.. from the appellant’ 8 letter to the Board dated 


Tan 2 22, 1981. 


claim — 


793, 


under date of Th 29, 1981 ee 
ceived in the ‘offices of. the Board : 


on Feb. 2, 1981), the appellant con- 
firmed that its notice of appeal of © 
Dec. 1, 1980, was intended to serve _ 


as its complaint; that it desired an 
oral hearing; and, that it desired — 
the appeal to be processed under 
the accelerated procedure. A hear-.. 
ing on the appeal was held in At- 
lanta, Georgia, on May 15, 1981. — 
Briefing action on the appeal was 

completed on July 24, 1981, 


when the appellant’s: reply: brief © 
was. Tecelved by the Board. 


| Findings 0 if F act 


‘ae Invitation For ‘Bids NOAA 
37-80 (involving a total set-aside — 


for small business concerns), was 
issued under date of Jan. 24, 1980, 
and provided for the opening. of. 
bids at the issuing office in Boulder, 


Colorado, on Feb. 15, 1980. The in- 
vitation provided for the furnish- 


ing of plant, labor, material,. and 
equipment required to reroof the — 


Atlantic Oceanographic and Mete- 
orological Laboratories building lo- 
cated at 15 Rickenbacker Causeway, _ 
Miami, Florida. The invitation was 


issued by the National Oceanic and 
4 Atmospheric Administration office 
in Boulder, ‘Colorado, and both the 
contracting officer and the adminis- = 


trative contracting. officer’ were lo- — 
cated there. Bidders were. advised 


in the invitation that arrangements : 

for an on-site inspection were tobe 

made with Mr. James Barker, who _ 
“Was designated in the specification 

- as the cae! officer’ s eae . 
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representative (COTR). 
Barker viewed his position as com- 


parable to a project engineer of a 


building (AF 9; Tr. 14-15), | 
9. Contract No. NAT9RACO00076 
was awarded to the contractor by 


the National ‘Oceanic and Atmos-_ 
pherie Administration (N OAA) 


on Mar. 6, 1980, in the amount of 
$53,009. The contract incorporated 


the provisions of invitation for bid. 
(SF 20), which included instruc- 


tions to bidders (SF 22),* General 


Provisions (Construction Contract): 


(SF 23-A, Apr. 1975 Edition), and 


Specification for reroofing Atlantic 


Oceanographic and Meteorological 


3 In especially pertinent part the contract 


specification | Provision ‘read as follows: 


“The COTR will be Mr. James Barker (305) 


. 861-3361, ‘The COTR is responsible for the 
— technical aspects of the project and. technical 
liaison with the Contractor. The COTR is also 


-Tesponsible for the inspection and acceptance | 


of materials, services. and such other specific 


authorized responsibilities as may be stipu- 


lated in the contract. The COTR is. not au- 


thorized to make any commitments or other- | 
Government or to 


wise to obligate the 
authorize any changes. which affect the con- 


. tract price, or other terms or conditions of the 


- contract. Any such changes shall be referred 


to the Contracting Officer throzgh the COTR. 
No such changes shall be made without the 
expressed prior authorization of. the Contract- 


ing Officer.” 
(1.2 Contracting | 
sentative (COTR)) (AF 9). 

4 Among such provisions was. the follawine: 


“2. Conditions Affecting the - Work. — Bid- 
ders should visit the site and take such:other | 


steps as may be reasonably necessary to ascer- 
tain the nature and location of the work, and 
the general and local ‘conditions which: can 
affect the. work or cost thereof. Failure to do 
so will not relieve bidders from responsibility 
for estimating properly the difficulty: or cost 


_of successfully performing the work. The Gov- 
ernment will assume no responsibility for any 


understanding or. representations - concerning 
conditions made by any of its officers or agents 
prior to the execution of the contract, unless 
included in the invitation for bids; the Spe 
fications, or related. documents. * 

(AF 9, Instructions to Bidders). 
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_teorological — 


Officer's ‘Technical Repre- . 
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Laboratories building. Included 
among the contract’s specifications 
are the. following provisions: - | 


1.1 Summary of Work 
The Coritractor shall provide all iahons : 
material and equipment required to -re- 
roof the Atlantic Oceanographic and Me- 
3 Laboratories building lo- 
eated at 15 Rickenbacker Causeway, Mi- 
ami, Fig.* **: 

1. Existing roofing shall be fen down 
to insulation board and replace all dam- 
aged insulation. where needed. 

8rd Floor approx. 15,552 square feet 

4th Floor approx. 2,852 square feet 

oth Floor approx. 4,434. square feet | 


*The built- -up ‘roofs on the 4th and 5th 


floors are not as damaged as the 3rd 
floor. All contractors should bid on the 


ord floor roofing job—with the 4th and 
5th floors as optional price. bids. Depend- | 
ing on available finding [sic] these op-. 
tional price bids may be. accepted indi- 
vidually or ipeverarly: x as a part of this 
bid. 
1.3 Site Investigation . | 
Bidders are required to visit the site — 
of the work and by their own investiga-— 
tion determine the quantities of work 
and existing conditions affecting the 
work covered by these specifications. The 
successful bidder shall assume all re- 
sponsibility for his econelusions as to the 
difficulties and quantities of work to. ne 
performed. 


1.4 Pre-Construction Conjeronad 
After the award of the contract and 
prior to the start of construction, the 


Contractor shall meet with the Contract- 
ing Officer and/or the COTR to estab- 


lish work schedules and procedures. 


(AF 9). 


3. In response to the invitation ee 
and prior to the opening thereof tle 
contractor submitted a bid in the | 
amount of $53,009 broken down.as _ 
follows: For the third floor only. 
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$34, 519: eutien ae 1 for fourth floor 


only, $7,248; and option Hd for fifth 
floor only, $11,049. | 


The bid was based’on the éontead: ‘ 


tor’s estimate that the quantity of 
reroofing required for the job would 
total 22,308 square feet made up of 


15,522 square feet, 2,352 square feet 


and 4,434 square. feet. The latter 
figures are the same figures used in 
the invitation as the approximate 


quantities of roofing required for 


the third, fourth, and fifth floors, re- 


spectively of the building covered — 
by the contract (Finding 2). The 


Government concedes that the ap- 


pellant roofed approximately 27,720 
"square feet of the building which is 


the total quantity of ‘qoofing re- 


flected i in appellant’s claim compu-— 


tation. The claim for excess roofing 
is for 5,412 square feet (27,720 


square feet less 22,308 square feet), 


hes, approximately » 24. percent 
greater than the total quantity re- 


flected in the specifications ou 6 


and 9).°_ 
4, The appellant jastihied to hav- 


ing made an on-site inspection prior , 


ton submitting its bid (Tr. 25-28, 


69-71). In answer to an interroga- 


tory prepared by the Government," 
‘Mr. Singleton (the appellant’s pres- 
ident) made the following state- 


5 The ‘contractor’ s earinate: was received in 


evidence as Appellant's Exhibit (hereinafter 
AX) 1, 

8 Accompanying the respondent’s posthear- 
ing brief was Appendix A, Stipulations and 
Proposed Findings of. Fact. PFF is the abbre- 
viation for Proposed Findings of Fact in the 
brief and in this opinion. - 


7The interrogatories and the appellant’s 


answers thereto were received: in evidence. as 


Government's Exhibits alierelnatter: Gx) A 


and B. 


ment respecting ‘the actions the | 
company had taken to familiarize | 


itself with the work to be per- 7 


formed at the worksite: “Visual i in- 
spection of jobsite as to the nature 
and location of the work to be per- 
formed. Measurements taken at job- 
site as to the nature, configuration, 
size, and quantity of work to be per- 
formed * * *, All such steps taken 
by either Wayne. Singleton and/or 
Paul Webb” (GX. A and B, Ques- 
tion and Answer 2d). | | 

_ Answering another. question in 
the same set. of interrogatories as 


to why it was impossible to form _ 
-a conclusion as to the quantities of | 


work to be performed other than 
that which was given in the speci- 


: fications, Mr. Singleton stated : 


No plans were provided by Respondent 
in bidding. material “by. which Appellant - 
. could determine. correctness or even loca- : 


tion. of quantity of work: to be: ‘performed. 2 
No information was given ‘by Respondent 


in bidding material by which Appellant . 


could ascertain what areas were to be 
reroofed, were to be roofed, were not to . 


be reroofed, : were ‘not to be. roofed, and - 


what. areas had an existing double roof-— 
ing system. — 


GxXA and B, Question dd Answer 4 


Ba). | | 
5. In. its answer the respondent : 
admits that the contract documents 
furnished to the appellant for the 
purposes of bidding and then con- 


‘struction consisted of a set of speci- 


fications and no plans (Respon- 
dent’s Answer at 1; Tr. 7). Upon 
. 8 Upon direct examination Mr. Singleton 
stated : fy 

“TIjf there. had: een: a set of plane fur- 


ished with the contract documents, which | 
. —Continued a 
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cross-examination, Mr. Singleton 


acknowledged that his answer to. 


; question 2d of respondent’ s interro- 
-gatories respecting measurements 


taken at the jobsite as to quantities 


may be a little ambiguous (Tr. 


(0-71). Elsewhere in his testimony, 


_ however, he noted the absence of 
any plans having been submitted 
with the bidding and contract docu- 
ments and’ the fact that he had not 
considered it necessary to make any 
field measurements to determine any 
quantities because under sec. 1.1, 
paragraph 1- (Finding 2, supra), 
the Government had indicated for 


each floor. the quantities of roofing | 
29-82, 35-36). 


| involved i in the contract work a 
oT). 
In the claim letter of Sept. 24, 


1980 (AF 5), the contractor states: : 


In accordance with what we have been - 


instructed to remove and replace, we 
° have had or. will have to remove and re- 


place 5412 S.F. more roofing than that- 
which was. specified and bid on. We have. 
taken the time to draw a set of draw- 


ings showing the roof areas, which 





had dimensions on it I would tend to agree 
that the contractor may have a responsibility 


for calculating, using those dimensions, and 


relying: upon those dimensions, and making a 
. determination as.to whether or not the Speci- 


. fication quantities were accurate or not. But, 


in this instance, the Contracting Officer, or 
the owner, didn’t even provide a set of draw- 
ings. All he did was tell you where the build- 
ing was located. Nowhere in these specifica- 


tions did it notify the contractor that any 


portion of. “any of the. ‘Toofs would not be 
roofed.” . 7 
. (Tr. 36-37). 

» Commenting upon: ‘these: Aeewines. Mr. 
Singleton states : 
_ 2 was prepared by appellant after the opening 
.-of bids on the subject project and at the time 
he submitted his claim,’ 
(Tab 5)??. (Appellant's s Reply to. Government's 
Brief at 2). 


The Board notes . that nene ane which st 
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24 September 1980. 
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age been reroofed on the “above refer- 


enced project. 


6. Accordingly to the rectacony, of 
Mr. James Barker (COTR) the ap- 


proximate quantities of reroofing 
_ used by the Government in the in- 
_vitation had been developed by a- 


roofer whose name he did not know. 


Mr. Barker stated that the Govern- 


ment simply took the reofer’s word 


for the quantities involved and the. 


Government’s estimated cost for. 


: performing the contract work was — 


based on such quantities. The appel- 


lant relied on the quantities of roof- 


ing set forth in the invitation *° and 
based its bid upon them TES We “10, - 


7. After the award of contract, 
Mr. ‘Singleton was called by Mr. 


_ Daniel Gomez (administrative con- 


tracting officer) for the purpose of 


arranging a preconstruction confer- 


ence at the jobsite in Miami, Flor- 


ida, between him and the COTR. 
When Mr. Singleton arrived at the 


jobsite from Atlanta, — how- 





. accompanied the contractor’s eiatn letter of 


Sept. 24, 1980 (AF 5), appears to be identical 


_to the drawing received in evidence as AX.2,. 


except for the fact that the drawing which 
accompanied the Sept. 24, 1980, letter (AF 5), 


_ Was apparently cut up by someone to. facilitate 
including the ohwag in the Teuier size apres 


file. 
10 After referring 6 the agi that ihiere were . 


_ areas on.the third floor that the contractor 


was not required to reroof as shown on AX 2 


and GX &E, ‘Mr. Singleton states: — 


“TO yn this particular contract, there er 
an area of the third floor, which we were not 


required to reroof. And I would assume that 
that area never was intended to be reroofed. 
‘Now, how a potential bidder or contractor. . 


could read these specifications, and visit the 


jobsite, and make a determination on that, as” 
‘to whether or not that area was to be reroofed, 


to me, is an impossibility. id 
(Tr. so 
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ever, the COTR was not Pieces 11 
Mr. Gomez was called i in Colorado, 
and notified of these developments. 


He instructed Mr. Singleton to get — 
in touch with a Mr. Parker. After a_ 


5 minute discussion with Mr. 


Parker, Mr. Singleton as referred — 


to Mr. Eddie Brille. Later Mr. 
Singleton learned that Mr. Brille 
was either a maintenance manager 


or simply a maintenance man at the | 
building in question. While Mr. 
Brille was very helpful, he was un- 
able to answer many pertinent ques- 
tions which he stated would have to. 
be answered by Mr. ‘Barker (Tr. | 


33-385, 


68 The appellant hae dlgo. es 


ted a second category differing site 
condition claim as a result of having 
-discovered a, double roofing system 
in two different areas on the third 


fioor. of the building covered by the. - 


- contract. In the decision from which 
the instant appeal was taken, the 


: : contracting officer. interposed the | 
a ‘defense of lack of timely notice with - 
respect, to. this claim. It is undis-. 


puted that the first written notice of 


the claim was the contractor’ ‘s letter 
dated Sept. 24, 1980 (AF 5), which © 
may have been a week after the dis- 
covery of the condition. Mr. Single- 


ton was unable to state the date 
upon which he was informed by tele- 
phone of the double roofing having 


been encountered on the job and he 


had not known prior to the hearing 


~ that double roofing was involved in 


. UMr. Barker attributed his absence from 
- the preconstruction conference: to. the fact 
that he was on ‘training duty with the Navy 
for 2 weeks. In the course of his. testimony 


about it” (Tr. 22-23). 
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‘two different areas of the third floor 
roof. (AF 1 and 5; Are 1, ‘51-53, 


T4278: 


9. In hia ees Mr. Pant 


Webb (roofing subcontractor) stated 


that. the contractor’s personnel was 
unaware of double. roofing being in- | 


volved until they had cut up at least 
half of it. The COTR. (Mr. Barker) | 

was present when this occurred and © 
in response to a question. from Mr. 
Webb stated that he wanted all of it 


off.12 At that time, Mr. Webb. was | 


- also informed by Mr. Barker thata 
‘second area involving double roofing —_ 
would be encountered and that the 
_double roofing in that area was also 

to be removed.# The COTR. was 


“12 Testifying upon. direct: examination con- © 
cerning conversations that he had. had ‘with 
Mr. Barker about the double roonng when first oA 
‘encountered, Mr. Webb stated:: 

“Yes, there were different occasions, ‘when 
I had mentioned, I -had said, ‘This here ds a. 
double roof’ and I believe I mentioned ‘do.we — 
have to. go all the way down? 7 And he said, ‘All | 
of it, I want it all off’, and 5 ‘said, ‘Okay, 
you 1] probably owe us a. Pepsi or a. cup - 
coffee for this extra. work. oa 
(Tr, 84). . 

Upon crosé-examination, ‘Mr. Webb ‘acknowl- 
edged that at or near the end of the. contract 


the laboratery people had invited Mr. Webb- 


and the workers: to a free picnic barbecue and 


that. at that time they had had a chance to get a" 


a Pepsi or a cup of. coffee (Tr. 88).. 

13 The. following. colloquy occurred upon ai. 
rect examination of Mr. Webb in regard to the 
double roofing : 

“Q.. After ensnna ene: it on the first Sec- 
tion, did anyone give you notice about you 
would encounter it in another location? 

“A, I believe at that time we were also in- 
formed—how shall. I say it—that there was 


' this other section. But.I [sic] want it all ‘re- 


moved, so. just went ahead under the orders 


to go ahead and remove it. But we weren’t 


there only a few more days. . 
“Q. Did Mr. Barker ever give you any noti- 
fication or have any discussions to the effect - 


that the ‘Government. may. wish to do some- 


thing other than what you were. getting ready 


ny . todo? 
“he noted, however, that “whatever pertained ©. 
to that roof. myself or Edmond Parker knew. 


“A. No, he’ ‘said He wanted it removed all 


the way. down. to the insulation.” 


(Tr. 85). 
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~ aware of the areas involving double 


roofing before they were encount- 
ered and acknowledges that he was 


_ informed of the double roofing sys- 


tem at the time when the contractor 
started rng it up (Tr. 16-17, 84 
S5)e.. 2s 4 


. The areas of ae sontnigs were 


_ slated to be reroofed' because they 
had leak problems there. Once the 

double roofing had been removed, 
it was necessary to proceed with the 


_. new roofing: immediately to protect 
_. the building which had been opened _ 

- up and was exposed to the weather. 
Barker conceded that there 


Mr. 


would have been no opportunity to 


give the contracting officer notice 
with respect to the first area of - 


double — roofing | encountered but 
noted that written notice could have 
been given with respect to the sec- 


ond area involving the same condi- - 
tion. Mr. Barker also conceded that 
it was not. apparent a double roof- 


ing systern would be involved until 
_ the contractor dug into the existing 


roof.“ It is undisputed that at no- 
time during the performance of the 

contract was Mr. Baker ever noti- — 
fied by the contractor that it planned © 


to. submit a claim relating to the 


double roofing (Tr. 1%, 20-21, f= 


ABE TUR, GD 

10. Respecting the eee cost 

occasioned by the double roofing, 
Mr. Singleton testified that. the re- 


moval of the ‘double. roofing re-. 


4 quired an extra amount of labor for 


Ty, 20-21. Later in. his testimony. Mr. 


_ Barker indicated that a double roofing area 
_ might have been suspected from a hump or. 

~ $mall buildup apnareny. srom visual inspection 

i ; — .testifring truthfully. — 


(Tr. P2083), 
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handling the extra material involved 
and that twice as much cleanup was 
required by reason of having twice 
as much debris to handle. Mr. Webb — 
also testified to the substantial in- 


‘crease in cost associated with the 


double roofing system," noting that 
on, some days the crew had had to 
work 9 to 12 hours (Tr. 538, 76, 86- 
87). a 

LLL. After ‘yeferring to the ale- 
ments required for the proof of a 


second category differing site con- 


ditions claim, Mr. Singleton testi- _ 
fied that a second roofing system, | 


: lying underneath : a first roofing sys- 


tem, | meets the definition of un- 
known. Based upon his 11 years in 
contracting in which he could recall _ 
only one other instance of encoun- 

tering a. building or 4 project with 
a double ‘roofing system on it and | 
the fact that-nowhere in the speci- 


fications did it notify the contrac- — 
tor that there were two roofing sys- 


tems, he considered the two roofing - 


systems to be of an unusual nature 
(Tr. 51-52). Testifying with re- 


pect to the unusual nature of the. 
double roofing systems encountered 
in contract performance, - Mr. Webb 


(who had had 34 years of roofing 


experience) stated that.a double 
system of roofing was not unusual 
in some areas but that “in this par- 
ticular locale, in the Southern areas, 


where there is a lot of mildew and 


moisture, humidity, it’s the accepted 
rule that you do not apply another 
layer over a layer” (Tr 81- 83). | 


15 In respondent’s posthearing brief at page 


‘7, Government counsel observes that there is 


no issue with respect to the eredibility of Mr. 
W ebb who appeared to be very concerned with : 
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12. ‘The Sintice ones seas for. 


claimed extra work submitted with 
the contractor’s letter of Sept. 24, 
1980, was in the amount of $15,115 
(AF 5). In support of the request- 


ed change order, the contractor as- 


serted: (i) that the bidding and 
contract documents furnished to 


the contractor for bidding and con- | 
struction consisted of » set of spec- _ 


ifications, estimated quantities of 
work to be performed and no plans; 
(i1) that the bidding and contract- 
ing documents called for replacing 
a total of 22,308 square feet of 
roofing on ‘thie third, fourth, and 
fifth floors of the building covered 
by the contract; (iil) that perform- 
ance of the contract had involved 
replacing 27,720 feet of roofing or 
5,412 square feet more roofing than 
| that which was specified and bid on; 
(iv) that the contractor had also 


been required to remove 5 692 


square feet of double roofing from 


the third floor, although its bid had > 


been based on the assumption that 
only one roofing system would have 


to be removed: and (v) that the © 


total amount requested for per- 
forming the extra work ( including 
_ overhead and profit) was in the 
sum of $15,115. 

13. In denying the contractor’ 's 
claims in a letter dated Oct. 28, 1980 
(AF Dy: the baciaicocn dh officer 
stated: -— 


{YJour claim is herewith denied.’ Your | 


- contract in the total amount of $53,009.00, 
in accordance with IFB NOAA 87-80, is 
| “For the entire job (including both op- 
tions)” to furnish plant, labor, material, 
and equipment to reroof the 3rd, 4th and 


5th floors of the Atlantic Oceanographic 


atid Meterological Laboratories (AOME) 


' building. 


In regards to Wigs portions of your 
letter dated September 24, 1980 concern- — 


ing. estimated quantities, the. ‘specifica- 


tions Section 1.3 Site Investigation spe- 


cifically delineates bidder and successful - 
bidder requirements and responsibilities 


ie. “The successful: bidder shall assume - 
all responsibility for.his conclusions. as 
to the difficulties and. quantities of work 
to be performed.” . (emphasis added). 
Should your claim be in reference to a 
differing site condition, ie., double roofing 
ete., a written request” describing such 


- must be submitted in writing to the Con-— 


tracting Officer before. such conditions 


are disturbed (Reference Standard Form 


23-A Clause 4). 


14, The parties. — ecole: 
that the quantum. of the excess roof- 
ing claim is $19,368 and that the 


quantum of the. double roofing 
claim is $850 (Respondent’s Post- 


hearing Brief and Appendix A, 


Stipulations — and Proposed Find- 
ings, of Fact). Assuming that liabil- — 


ity is found to exist for both claims, 


the stipulated amount for quantum | | 


totals $13, 218. 


Claim. for. Roofing in Heivees of 
Quantities Estimated by idea bia 
areata 


“Discussion 


i" The ¢ appellant’ claim for ex- 


cess roofing is being asserted under 


Clause 3 ( Changes) of the General 
Provisions on the ground that the 
specifications ° were defective. De- 
fending against the claim, the Gov- 


ernment relies principally upon the © 


fact that the appellant has failed to 


show it is entitled to any relief under 


Clause 4 oe Site. Condi- 


730 


tions) of the General Provisions. 
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The Board considers that the claim ~ 


as presented may properly be con- 
sidered as a first category differing 
site conditions claim and will So 
treat it in this decision.*® | 


[2] In the Government’s view the 


question presented is whether, in the 
circumstances of this case, the ap- 


pellant can rely on the estimate con- 
tained in the contract specifications © 


as the basis for a claim for work 
done in excess of the estimate. Ad- 


dressing this question, Government | 


Counsel states: 


Pulling aside for the moment the ques- 


tion of whether the square footage in 


the Government’s estimate was errone- 


ous["] and the legal effect of the term. 


The Board-is not necessarily precluded 
from deciding a claim on the kLasis of a theory 
not advanced by the parties so long as the 
theory is consistent with the facts of record 
or legitimate inferences from such facts. Pat 
C. Helmich Co., IBCA-39 (Oct. 31, 1956), 63 


I.D. 368, 365-66, 56-2 BCA par. 1096 at 


2777-78. Cf, American Cement Corp., IBCA- 
496-5-65 and IBCA-578-7-66. 


1967), 74 LD, 15, 23-27, 66-2 BCA par. 6065 


at 28,069-72 (no party should be compelled to 


try its cause under legal theories and alle- 
gations advanced on its behalf by the opposing 
party). 

47 See Womack v. ‘United ‘States, 182 Ct. Cl. 


399 (1968), for a case in which in the circun- - 


stances there present the Court of Claims 
found that the Government’s erroneous esti- 
Mate was the result of negligence. . 

In this case there was at least one instance 
involving a serious maladministration of the 
contract. We refer. to the situation where the 
Administrative Contracting Officer in Boulder, 
Colorado, scheduled a preconstruction confer- 
ence between Mr. Singleton and the COTR in 
Miami, Florida. Departing from Atlanta, 
Georgia, for Miami, Florida, Mr. Singleton dis- 
covered when he arrived at the time and place 
scheduled for the preconstruction. conference 
(i) that Mr. Barker {COTR) was not there by 


reason of being on training duty with the. 


. Navy; (ii) that Mr. Barker (who was reported 


. to be Fnowledgeable with respect to whatever 


pertained to the roof) devoted only. approxi- 
mately a 
Mr. Singleton; and (iii) that Mr. Eddie Briile 
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approx. (approximately), the erux of 
this case is that Appellant has admitted 
that it made a pre-bid site investigation 


-and took measurements as to the quan- 


tity of work to be performed[™*] 
After quoting from the answer 


given by the appellant to question 


2d of the. Government’s interroga-_ 
tories (Finding 4), Government. 
counsel offers the following com-_ 
ment: “The above interrogatories 
and testimony at trial (Tr. 70) 
clearly show that this site visit was _ 
prior to the time that Appellant 
submitted its final bid and that Ap- 
pellant therefore either had or 
should have had actual knowledge 
as to the amount of roofing re- 
quired” ( ee Posthearing 
Brief at 3, 4). | 

In answer to one of the Govern- | 


-ment’s interrogatories the appellant. 


did state that it had taken measure- 


ments at the jobsite as to the quan- 


tity of work to be performed (Find- 
ing 4). If we were to attach the 


same significance to- appellant’s 


answer to that interrogatory as the 
Government apparently does, that 
answer might well preclude recov- 
ery in this case on the ground that 
the appellant had not relied on the 
Government’s estimate for the bid 
submitted. The. Board considers an 


(either maintenance manager oe the building: 
or a maintenance man) was very helpful in 
areas with which he was conversant but he 
was not in a position to answer questions nor- 
mally raised by a contractor at a preconstruc- 


tion conference (Finding 7). 


18 Although no portion of the record is cited, 
Government counsel has suggested that the 
drawing introduced into evidence as AX 2 may 


reflect the measurements taken by the appel- 


lant during the prebid site visit. The appellant: 


- States that AX 2 was prepared after the open- 


ing of bids on the project and at the time it 


‘submitted its claim (n.9, supra)... 


722), 


--pellant’s answer to Government 


Anterrogatory 2d has little proba- 


tive value, however, even” though 


neither at the hearing nor in its post- 
hearing briefs has the appellant 


given any satisfactory explanation 


as to why the particular question 
was answered the way it was. — 
At the outset we note. the un- 
qualified assertion by the appellant 
in the same set of interrogatories 
that it was not. possible to form a 


conclusion as to the quantity of 

work to be performed except on the | 
basis of the estimates given by the 
' Government in the specifications. _ 
Also noted is the fact that the 22,308 i 


square feet of roofing reflected in 
the contractor’s. estimate corre- 


sponds exactly with the total figures 


for roofing derived from the addi- 


tion of the approximate quantities 


of roofing given for the third, 
fourth, and fifth floors in the invi- 
tation for bids (Findings 2 and 3). 

Entirely aside from the. above 
considerations, however, is the fact 


that the Government. be not only 
failed to prove but has not.even un- 


dertaken to show how it would have 
_ been possible for the appellant or 
anyone bidding on the job to verify 


by means of a site investigation the 
quantity of roofing that would be 
required for the project. In this case, 
the specification failed to indicate , 
the areas in which the roofing was 


to be performed ; neither plans nor 


drawings were furnished; and the 


areas to be roofed were tpparently 
determined on the basis of direc- 


tions received from the COTR or 
someone authorized to act for him 
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(F inding. 9 nn.8, 10 & 18, ape : 


- Based upon the omens analysis,. — 


the Board finds that it would have 


‘been impossible for the contractor 


to verify from an on-site inspection 
either the quantity of roofing re- 


quired or where it would be re- 


quired. In such circumstances, the 


appellant clearly had no alternative 
but to base its bid upon the esti- 


mated quantities of roofing set forth 
in the invitation: This is what it did 
as shown by its testimony and its 
bid estimate (Finding 3). So find- — 


Ing, the Board considers that, in- 
sofar as the claim for eXCeSS roofing 


is concerned, this case is very simi- 


lar to that involve in Lee R. Smith- 7 | - 


Contract Builder, ASBCA No. — 
11135 (Sept. 23, 1966), 66-2 BCA 
par. 5857, | 
The Lee &. Smith case, supra, 
involved a reroofing contract where 


there was a substantial difference — 


between the approximate quantity — 


of reroofing estimated in the invita~ 
tion (610 squares) and the quantity. 


of reroofing required to complete — 
the. contract work (691. squares), | 
4.€.,. an overrun of approximately © 


18.28 percent. Commenting upon 
- the effect of the contractor’s failure - 


to make a site inspection in that 


case, the Armed Services Board 


states: 


There j is no ‘contention that appellant 


a could have detected. the error in the 
‘Government’s statement . of quantity in: 
any way except by a site examination. 


The fact that appellant made no prebid | 
site inspection makes no- difference, as 
he is chargeable with knowledge of what 


he could have discovered by a reasonable - - 
| propia’: site Hepecnens but is not charge- 


able’ with imowledge of what would not 
have been disclosed by such an inspec- 
tion. ‘The crucial issue in this appeal 
is whether appellant could have dis- 
covered the error in Government's 
quantity - statement by a “DEODEE site 
inspection. 


(66-2 BOA par. “5857 at 9 181). : 


In its posthearing brief at page 4, 


the respondent attempts to distin- 


guish the Lee R. Smith case, on 
the ground that in that case the 
contractor did not make a prebid 
site investigation which included 
measurements as to the quantity of 


work to be performed. If, as we 


have found, however, the contrac- 


tor could not. and therefore did not : 


verify the accuracy of the estimated 
quantity of roofing set forth in the 


invitation by means. of its site in- 
vestigation, the distinctions ‘made > 


by the Government between the two 


cases are not considered to be of any | 


real significance. 


Apparently, with a view to 


establishing that the term approx. 
(approximately) does . not mneces- 
sarily imply a certain precision in | 


the respondent’s figures, Govern- 
ment counsel cites the decision of 
this. Board i in Swauger Contractor, 
TBCA-609-12-66 (July 11, 1967), 
67-2 BCA par. 6430. In that case 
we recognized that although the 


term approximately is not synony- 
mous with the term estimated, it is 


often used in such a context. The 
Board. found that to be the case 
in Swauger where, however, the 
overrun was only approximately 3 
percent of the total estimate and 
the contract clearly used the two 
terms interchangeably. Here. the 
overrun quantities were in excess of 
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24. percent above the estimate and | 
there is no language in the contract = 
indicating the two terms were being 
used interchangeably. | 
Remaining for consideration is. 
the effect. to be given.to the site in- 
vestigation provision of the speci- 


fications under which the successful 


bidder was required to assume all 


responsibility for the conclusions 
reached as.to the difficulties and 


quantities of work to be performed 
(Finding 2). Addressing this ques- 


tion Government eouviesl: calls at- 


tention to case of Archie and Allan 


Spiers, Inc. v. United States, 155 
~Ct. CL. 614. (1961) in which the 


Court of Claims noted that Holler- 
bach v. United States, 233 US. 165 
(1914) and other cited cases did not 
stand for the proposition that all 


warning and exculpatory clauses. 


are without effect. 
Construing clauses _ generally 
comparable to those included ; in the 


Instant contract, this. Board. stated 
in Swauger, ‘supra at 29818: “Pro- 


visions such as the ‘Conditions Af- 
fecting the Work’ clause, supra, re-_ 
lied upon exclusively by the Con- 
tracting Officer in deciding this 
claim, or the ‘Examination of Pro}- 
ect Site’ clause, do not operate to 


eliminate the ‘Changed Conditions’ 


clause”: (footnotes omitted). Since 
the Board has found that it would 
not have been possible to ascertain | 
the quality of reroofing work from 
a site examination in the instant 
case,’® there is no need to determine 
1907. Benson Tree Co., IBCA-812-11-69 
(Nov. 10,.1970), 70-2 BCA par. 8549 at 39,754 


(“CWJe do not think that a reasonable prebid 
. —Continued 
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the effect to be given to exculpatory 
clauses in other circumstances. 


Decision 


For the reasons stated sai on the — 


basis of the authorities cited, the 


- Board finds that the appellant is 


entitled to an equitable adjustment 


under the Differing Site Conditions ~ 


clause in the amount of $12,368 for 
5,412 square feet of roofing in ex- 
cess of ‘the aggregate quantity of 
roofing represented by the Govern- 
‘ment in the specifications as re- 


quired for the performance of the 


contract work (Finding 3, 14). 


Claim for Double Roofing (Second. 


Category Differing Site Condi- 
_ liam ae | | 


"Discussion 


13] In the course of pertommangs 
the instant contract the contractor 
~ encountered double roofing in two 
‘different: areas . of the third floor 
roof. It is undisputed that no writ- 
ten notice was given to the con- 


| -tracting officer prior to the time the 


conditions were disturbed, Appel-— 
~ Jant offered testimony to show that. 
_ the double roofing encountered was: 
The - 


. both woknown and unusual. 
| Government’s position is that the 
-contractor’s failure to. give written 
“notice to the contracting officer be- 
fore. the conditions were disturbed 
"precludes ae allowance of, the 


‘site examination, admittedly omitted by appel- 
— lant, would necessarily have revealed the con- 


e dition, in view of the sampling method em- 


‘ployed by the Government to establish the ap- 


proximation, and the even more elaborate and 


sophisticated methods used to. verify it’’). 


61, 075-76. _ 


; 733 


| double roofing aan, The Goran: 
ment also states that the appellant 
7 has not shown that the double roof- — 


ing was a condition of an unusual — 
nature differing materially from — 
conditions ordinarily encountered 
in performing the type of work 
covered: by the contract. | 
Citing Carson Linebaugh, Ine, 
ASBCA No. 11384 (Oct. 5, 1967), . 


67-2 BCA par. 6640. as authority, 


the Government asserts that appel-— 
lant’s failure to give the notice re- 
quired by the Differing Site Condi- 7 


tions clause is fatal to its claim,. at 


least insofar as the second area of 
double roofing encountered is con-- | 
cerned. In Carson Linebaugh, 


supra, however, the Armed Services _ 
- Board recognized that written — 
notice may be waived by the Gov- 


ernment or may become supereroga- — 
tory where the Government. has in 


fact knowledge of the condition 
and of the- difficulties. encountered | 


by the contractor. . 
A review ‘of Board decisions. in 
the area of notice. under. different 


clauses 20 discloses that ever ‘since 7 
the Court of Claims decision in 
| Hoel- Steffen Construction. Co. VY. 


United States, 197 Ct. “Cl, 561. 
(1972), involving consideration of — 
timeliness of notice ‘under a ‘Sus- 


pension. of Work clauses, at the 


20 None of the ‘cases @iscussed ‘in the text 

involve a: contractor's: failure » to file a. timely 
notice of appeal. For a case: in which a.con- 
tractor’s failure to take an appeal within the 


_ time specified. ‘in the contract was. fatal. to its — 


claim, see Harry Claterbos Co., JV,.IBCA- 
1153-5-77 (Dee. 6, 1977), § 84 LD. 969, ‘31 
BCA par. 12,888.. ; 

21 See. our discussion. of Hoel- Steffen, non 
supra, in Hartford Accident and” Indemnity 
Co., IBCA—1139-1~-77 (June. 23; 1977), 84 LD. ~ 
296; 301-03, TI? BCA par: 12,604 _ at. 


7384 
Boards have i loath to oe a 


-. claim on the basis of a contractor’s — 
failure. to comply with the notice 
provisions of various clauses (¢.¢., 


Changes, Differing Site Condi- 
tions), where the Government was 
found to have actual knowledge of 
the operative facts and no prejudice 
was shown to have resulted from a 
belated written notice. Sze, for ex- 


ample, Mutual Construction Co., 


Inc., DOT CAB No. 1075 (Aug, 18, 
1980), 80-2 BCA par. 14,680 at 
72, 157-58; Smith & Pittman Con- 
struction O08 AGBCA No. 76-131 


(Mar. 2, 1977), eel BCA par. 
12,881 ee 59,929; and A. Belanger 
| & Sons, Tae 


“ASBCA ‘No. 19187 
(Jan. 29, 1975), 75-1 BCA par. 


11,078 at 52,714. Uf. Phillips Con- 
a struction Co. , LBCA-1295-8-79 and 


_ IBCA-1296-8-79 (July 81, 1981), 


_ 88 LD..689, 81-2 BCA par. — (ap- 
pellant: not foreclosed from assert-— 
ing the defense of an excusable cause — 
- for delay under Clause 5 of the Gen- | 

eral Provisions of Standard Form— 


23—A construction contract simply 
because of the alleged. technical i in- 


se adequacy of the written notice). 
| Turning to the facts having a 


- bearing on the question of notice in 
_ this case, we note that if the type of 


preconstruction conference . appar- 


ently arranged for by the adminis- 
trative contracting officer had been 
held as: planned by him, it. is. en- 
tirely possible that Mr. Singleton 


would have been informed at that. 


time that he would encounter areas 
involving double roofing. He would 


then clearly have had an opportu-_ 
_ nity to file a timely protest predi- 
a cated 1 upon the fact that the bid sub- 
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mitted had acne no silewante: - 


for the additional expenses in- 
volved in the removal and disposal 


of the excess material necessarily 
encompassed in double roofing. As 
we have noted, however, the COTR 
did not attend the scheduled pre- 
construction conference as the ad- 
ministrative contracting officer had 
apparently contemplated. Mr. 
Parker was apparently. preoccupied 
with other matters and Mr. Eddie 
Brille was not knowledgeable of the 
conditions which might be expected 


to obtain in performing the contract 
work. The conditions under. which 


conference 


the preconstruction | 


scheduled: by the administrative 
r€ contracting officer went forward 


raises a serious question. as to | 


whether the Government’s own ¢on- — 


duct may have contributed to the 


_contractor’s delay in giving notice _ 
that additional compensation would . 
be expected for the double roofing — 
work. Cf. J. A. LaPorte, Ine, 


IBCA-1014-12-73 (Sept. 29, 1975), 


82: LD. 459, 488, 75-2 BCA par. 


11,486 at 54, 5780 (“[TThe Govern- 


‘ment’s_ actions contributed to and 


inay even have been the principal | 


cause of the delay in giving notice 
‘of the claim” (footnote omitted) ). 


In this case it is undisputed that 
the COTR knew of the double roof- 
ing being present in two different 
areas of the third floor prior to the 
issuance of the invitation; that the 
invitation. contained no reference to 
double roofing ; ; that prior to the 
time the double roofing was encoun- 
tered neither the contractor nor the ; 
roofing subcontractor had been in- | 
formed that it would be; that the 
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| COTR was fe ee wher the double 
~ roofing was first encountered by the 


roofing. subcontractor; that in re- 


sponse to a question ed from 
the roofing subcontractor the 


~ COTR directed him to take all of 
the double roofing off ; and at that 


time the COTR informed the roof- 
ing subcontractor that double roof- 
. ing would be encountered in another 
area and that all of that should be 
~ removed also down to the insulation 
(Findings 8 and 9). 
_ From the record made in these 
pr oceedings it is clear that the Gov- 
ernment in the person of the COTR 


was aware of the operative facts ~ 


pertaining to the double roofing 


- ¢elaim. The Government has failed 


_ to offer any evidence to show that 
the contractor’s delay in giving the 
written notice impeded its investi- 
gation of the claim or that if an 
earlier written notice had been 
given it would have proceeded dif- 
a ferently. Absent such showing, the 


__ Board is. persuaded and so finds 
that the Government was not preju- 


_ diced *? by the contractor’s delay in 
- giving written notice of the claim 
for double ee 23 and that the 


2 See Bepones Inc. AGBCA No. 76-130 
(July 19, 1977), 77-2 BCA par. 12,638 at 
61, 361-62. (“In connection with allegations of 


prejudice resulting from Jack of timely written - 


notice of changes or differing site conditions, 
it is the Government's burden to prove prej- 
udice since there is no presumption that prej- 
udice resulted”)... 

23 Since our decision is grounded on the Gov- 
_ ernment havi ing actual knowledge of the oper- 
- ative facts and on the lack of a showing of any 


prejudice to the Government as a result of the: 


belated written notice and since that rationale 


' encompasses both areas in which the double 
“. roofing was encountered, we have not consid- 


ered that there is any need to distinguish be- 
muern them. 


cain: should be considered | on the: : 


merits. . _ 
[4] With. respect to the merits of ee 
the double roofing claim, Govern- _ 


ment Counsel has raised a- num-— 
ber of defenses, among which are; 
(i) under the terms of the Eontrnct 


the COTR had no authority to au- 


thorize a change or to obligate the 
Government in any. way which — 
could affect the contract price; (ii) 

when the double roofing was first. 
encountered the roofing subcontrac- 

tor had indicated that a Pepsi or a | 
cup of coffee would. be sufficient 
compensation for any additional | 


work involved; and (iii) that the | | : 


evidence offered at the hearing had 
failed to show that encountering 
the double roofing in either area of 
the third floor roof was an unusual 
condition within the meaning of the _ 
Differing Site Conditions clause. 
As to the first point the Board 
notes that the fact the COTR was | 
without authority to contract on be- 
half of the Government does not 
mean that he had no duty to report 
matters to the contracting officer 
which were brought to his attention 


regarding the performance of the . — 


contract work (Mutual Construc- — 
tion Co:, Inc., supra), or that the — 
knowledge that he possessed of a 
potential claim could not be im-. 
puted to the contracting officer. #'n-— 
vironment - Consultants, . Ine., 
IBCA—1192-5-78 (June 29, 1979), 
86 LD. 849, 357-58, 79-2 BCA par. 
13,937 at 68,896. It is.clear that di- 


rections received from a. person 


without authority to contract can 
in certain circumstances form. aL 


_ predicate for the allowance’ of a 7 
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claim for additional compensation: 
Barton & Sons Co., ASBCA Nos. 
9477 and 9764 (May 91, 1965), 65-2 
BCA par. 4874. 
The weight that Government 
counsel attaches to a remark made 
by the roofing subcontractor when 
the double roofing was first en- 
countered does not appear to be 
warranted by the record made in 
this. case. Considering the addi- 
tional work involved in handling 
the double roofing according to the 
undisputed testimony offered by 
Mr. Singleton and Mr. Webb. it ap- 
pears to the Board that Mr. Webb’s 
remark about’accepting a Pepsi or 
a cup of coffee for such work must 
have been made in a jocular vein. 
In any event, it is clear that Mr. 
‘Webb’s remark was made at a time 


before he could have been fully. 


aware of. the possible dimensions of 
the problem and prior to the time 


he had. communicated information 


~ about double roofing having been 
| encountered to Mr. Singleton, who 
was clearly the one that would de- 
cide whether a claim for the double 
roofing would be submitted. More- 

over, both Mr. Singleton and Mr. 
_ Webb testified that the.contractor’s 

‘cost were substantially increased by 
reason of encountering the double 
roofing. Based upon this uncontra- 
dicted testimony, the Board finds 
this to bethe case. 

- Remaining for sanaseation 1S 
the Government’s assertion that 
the double roofing did not constitute 
an unusual condition. Appellant’s 
witnesses Singleton and Webb both 
testified that encountering the 
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double roofing in the. performance 
of the contract work was unusual. 
Mr. Webb’s testimony was subject 
to the qualification that double roof- _ 
ing could only be said to be unusual — 
if encountered in southern areas of 
the country (Finding 11). The 
Board takes administrative notice 
of the fact that Miami, Florida, is 


located in a southern area of the 


country. The Board therefore finds — 
that the double roofing encountered | 


in performing the instant contract 


constituted an unusual condition 


within the meaning of Clause 4, © 


Differing Site. Conditions of the — 
contract a 9). - 


Decision | 


For the reasons stated and on the 
basis of the authorities cited, the 
Board finds that the appellant is en- 
titled to an equitable adjustment — 
under the Differing Site Conditions 
clause in the amount of $850 by rea- 
son of having encountered: double 


roofing in two different areas onthe 


third floor of the building involved 
in the instant contract which double 
roofing constituted an. unknown 
physical condition at the site, of an 
unusual nature, differing materially 
from those ordinarily encountered 
and generally. recognized as inher- 
ing in work of the character pS 
miged for | in n the contract. 


Summary 


The appeal is cate in the 
amount of $13,218 (Finding 14), 


plus interest thereon computed | in 


accordance with the Contract Dis- 
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putes Act of 197 : (44 U. S. iC. 8§ 605, 
611 (Supp. II 1978)), from Sept. 
«D4, 1980, until payment thereof. 


| Winrtam F. McGraw. 
a hie i Administrative J udge 


iw CONCUR : 


G. “Hexeerr. Packwoop, a 
| Administrative Judge a 


“OLD ‘HOME MANOR, ‘INC. 
3 IBSMA ga 
Decided August . I 3, 1 981 


pope by the Office of Surface Mining | 
Reclamation and Enforcement for re- 
view of the Dec. 8, 1980, decision of © 


Administrative Law Judge Sheldon Li: 
Shepherd, Docket. No. 
granting Old Home Manor, Ine., tem- 


porary relief from a cessation order is- 
_ sued pursuant to sec. 521(a) (3) of the | 
| Surface Mining Control and Reclama- 
tion Act of 1977, 30 U. S.C. 8 7 | 


(8) (upp. IT 1978). 
- Reversed. 


1. ‘Surface Mining Cinteol and Ree- 


lamation Act of 1977: Backfilling and | Grege M. Rosen, - Esq., Pittsburgh, 


| oe, _ Old pone, aegis ‘i 


Grading Requirements: Generally @ 


Backfilling and grading requirements of 
30 CFR 715.14 are to be satisfied as con- 


temporaneously as possible with ‘surface 


| coal mining | operations to accomplish 
| timely reclamation of disturbed areas. : 


2, Surface Mining Control and Recla- 
mation Act of 1977: ‘Backfilling and — 


7 Grading Requirements: Generally 


: Whether particular backfilling and grad- 
_ ing activity is timely must be determined 
_ taking into account the. overall circum- | 
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stances cor” a. surface ‘coal, mining. and 


reclamation operation. | a 


7. 3, Surface Mining Control ‘alt Recla- | 
mation Act of 1977: Temporary Relief; 
Generally 3 a 
Where OSM provides the maximum time ~ 
_ allowable .under 30 CFR 722.12(d) : for 


the abatement of. a violation, an Admin- : 


_ istrative Law Judge may not effectively 


extend this time by. granting temporary 


relief from. the abatement ‘Tequirement. 


| 4 Surface Mining Control and Recla- | 
mation Act of 1977: Abatement: Gen- 
erally | 


A permittee’s oncemplanes eathe an. 
order by OSM to abate an alleged viola- | 


tion of the backfilling and grading re- 


quirements of 30 CFR 715.14 cannot - 
“serve to excuse the permittee’s noncom- 


pliance with an order by OSM to abate 


an alleged violation of the. revegetation 
CH. 1-55-R, _ | | 
APPEARANCES: ‘William F. Larkin, 


requirements of 30 CFR TB. 20: 


Esq. . Office of the Field Solicitor, 
Charleston, West. Virginia, Marcus Be 
McGraw, Esq., Assistant Solicitor, | 
Branch of Litigation and Enforcement, — 


- Division of Surface Mining, and John 
Pendergrass, Esq., Division of Surface 


Mining, for the Office of Surface Min- 
ing Reclamation and Enforcement ; 


Ine. ty 


OPINION BY. THE INTERIOR 


BOARD OF SURFACE a 
MINING AND 
RECLAMATI ON. APPEALS. 


This appeal was brought by the 


Office of Surface Mining Reclama- 


tion and Enforcement (OSM) for 
review of the Dee. 8, 1980, decision 


738 
of aeaieictrati re Law J udge Shel- 


don L. ‘Shepherd granting Old | 
-Home Manor, Inc. (Manor), tem- 
porary relief from Cessation Order — 
(CO). No. 80-I-59-10. OSM issued - 
rial to. achieve the approximate — 
§21(a) (8) of the Surface Mining ~ = 
Control and Reclamation Act of 
1977 (Act),! as implemented in 30 


this cessation order pursuant to sec. 


CFR 722.13, on the basis of Manor’s 


alleged. falure to abate two viola- 
tions of the Department's regula-. 
_ tions charged in Notice of Violation — 


(NOV) No. 80-I-59-18. We reverse 


the decision granting temporary re- - 


lief and reinstate the “Oo pending 
its final review. 


Factual wid Prosar” 
B ackground 


On Aug. 18, 1980, OSM inspected - 
the. Hamil surface coal.mine per- 


plaint (Tr, 16; Exh. A). At the 


issued Notice of Violation No. 81-I- 


| 59-18, charging the company with 


Act of: Aug. 3, 1977, 91 Stat. 445-532, 
30 = =Uz.S.C. 
See. 521(a) (3), 30 U.S. C. § 1271 (a) (3), pro- 
vides in pertinent part: _ 
_ “Tf; upon expiration. of the period of. time’ 
as: ‘originally fixed or subsequently extended, 
for good cause ‘shown and upon the written 
finding of the Secretary or his. authorized rep- 


resentative, the Secretary or his authorized. 
representative finds that the violation has not 
been abated, he shall immediately order a ces- 
sation of surface coal mining and reclamation 


operations or the portion thereof relevant to 
the violation. * * * In the order of cessation 
issued by the Secretary ‘under this subsection, 


the Secretary shall determine the steps neces- — 


— sary to abate the violation in the most ex- 
peditious manner possible, and shall include 
the necessary measures in the order.’ _ . 

30 CFR 722.13 contains language to the same 
effect as: that quoted above. 
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‘Sblations of 30 OF R7 15. 14, 715. 17, 


-§§ 1201-1828 (Supp. II 1978). 


[88 LD. 


and 715.20. Two of the alleged v10- 
lations are involved in this appeal: 

(1) Failure to: transport, backfill, 
compact, and grade all spoil mate- 


original contour, with all highwalls, 


spoil. piles, and depressions elimi-_ 
nated, ) 
715.14; and (2) failure to establish 
on disturbed land a diverse, effec- . 


In violation of 30. CFR 


tive, and permanent vegetative — 


cover, in violation of 30 CFR 715.20. — 
The remedial actions prescribed by 
OSM to abate these alleged viola-_ 


tions were for Manor to backfill and — | 


-. grade the disturbed land to achieve 
_ the approximate original contour, 
‘and to seed and mulch the topsoil 


storage piles.? These actions were to— 


be taken within 90 days of the i issu- : 


mitted to Manor (permit 615-85) . 2nce of the NOV. 


in Westmoreland County, Pennsyl-— 
vania, in response to a citizen’s com- | 


- The circumstance that ae 7 
issuance of the NOV was that rec- 
lamation activity at, the Hamil 


conclusion. of this inspection OSM | minesite appeae ed. to be at a stand- 





A The NOV (Exh. A) as originally issued 


required Manor to abate the violation of 30 . 
CFR 715.20 (violation 5 inthe NOV) by seed- 
ing and mulching the disturbed area upon the 


completion of. backfilling and grading. During 


- a minesite meeting between representatives of 
OSM and Manor, on Oct. 22, 1980, 


formed Manor that it would terminate viola- 


' . tion 5 of the NOV when the stockpiles of top- 
soil on the permit’ area. were seeded and 


. mulched (Tr. 35). 


AS a general rifle modifications. of a “NOV 
must be written. Drumond Coal Co., 3 IBSMA 


100, 106 12.6, ss LD. 474, 477 2.6 {1980}. 
Because there » is no disagreement between 
the parties in this case on the fact and terms _ 
as are - 


of the oral ‘mnodification, nore 
willing to recognize it. _ 
--4QSM_. first Seciiean| that these actions be 
completed by Sept. 19 and 20, 1980, ‘Tespec- 
tively. On Oct. 15, 1980, OSM issued a written 
modification of the NOV (Exh. F) extending 


the abatement deadlines for both alleged vio- a 
_ lations to- Nov. 16, 1980. . < 


OSM in- | 
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aun even out spoil’ and topsoil 


= ee depressions, a portion of the 
highwall created during mining,» 
“and areas. of limited or no vegeta- 
_ tion remained (Tr. 17, 23-97 ; Exhs. 


_ §1-S10). Mining activity haa ended 
at the site in October 1979 (Tr. 100). 

_ Backfilling operations begun at that 
time were discontinued in June 1980 

“due to management’ s decision”. 


(Tr. 101). At that time seven per-— 


sons -were employed on ‘the site in 
reclamation activity. (Tr. 103). 
Reclamation operations were re- 
commenced at the Hamil site in 
September 1980. Between then and 


~ OSM’s issuance of the CO to Manor 


on Nov. 24, 1980, two men and two 


pieces — of earthmoving equipment | 


were employed in one-shift 5-day 


work weeks, to accomplish abate- 


ment of the violations charged in 


the NOV (Tr. 114, 119-20, 140).* 
When OSM reinspected the minesite 
on November 24, the backfilling and: 


grading operations remained incom- 


plete and none of the topsoil stock- 
piles had been. seeded and mulched | 


(Tr. 87; 41-48) 5 
Manor applied for Cores 


: relief from the CO and a review 


hearing was held. on Dec. 5, 1980. 


. ‘The Administrative Law 7) udge’s & 
es | stant case to grant permanent relief. 


"4 This effort to accomplish sede aatiba con. The order states in pertinent part: 


trasts with Manor’s use of. seven men (and,.. 


' presumably,. more than two pieces of equip- 


: ment) for reclamation work. before abandon- 


ing this work in. June. 1980 (Tr. 108). 


 8]he OSM inspector testified that he did 
not take precise measurements -but that he - 


would guess that, between the dates of the is- 


suances of the NOV and. CO in August and | 


November respectively, the highwall. was re- 
_ duced from 50 to 30 feet in neat (Tr. 75-76, 
83, 90). i all . 


to vacate the cessation order 


decision, | issued. Dec. S:. 1980, : 
granted Manor “[t]Jemporary: re- 


hef * * * to vacate the cessation 


order and [to toll] the $750 per 


day civil penalty as to. [Manor’s 
alleged failure to return the dis- 
 turbed area to its approximate 
original contour and to seed and 

mulch the topsoil stockpiles] until i 
_[Manor’s] application for review 
[of the CO] is disposed of” (Deci- 
In accordance with © 
43. CFR 4. 1267, OSM appealed this 
decision. Both parties filed briefs. 


sion at 4-5): 


. - Discussion andl Conclusions _ 


Asa . preliminary matter we. ad-— 
dress OSM’s. argument that the 


decision below improperly. granted 
_Manor permanent relief. We agree _ 
with OSM’s contention that’ before 


permanent: relief may be granted 


from its. enforcement action. the 
: parties, must have notice of the in- 
tention of an Administrative Law 
Judge to render a final decision on 


the. merits of @ case, in accordance 


with the provisions of 43° CFR. 
- 41123 and 4.1167. See Cravat Coal — 
Go., 2 IBSMA 136, 87 LD. 308 
(1980). ‘ We do not believe, how- 
_ ever, that it was the Administrative | 


Law Judge’s intention in the in- 


“Temporary relief shall be granted 


KF 


OCF. eapion Coal Co., Inc., 2 IBSMA. 316, 
$19 n.2, 87-I.D. 521, 523 n.2 (1980) (in which 


the Board indicated that it is incumbent-upon 
the potentially disadvantaged party to object. 


to permanent relief granted in the-context of 
a proceeding for temporary relief)... - 
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until the application for review is 
disposed of” (Decision at 4-5). We 


consider this language to grant _ 
OSM can require a permittee to sat- 
isfy the performance standards of 


temporary relief only.” 


A party seeking temporary ‘Te-: 


lief from enforcement action by 
OSM must show (1) “a substantial 
likelihood that the findings and 


7 decision of the administrative law 


~ judge in the matters to which the 
application relates will be favor- 
able to the applicant” and (2) “that 
the relief sought will not adversely 


affect the health or safety of the 


public or cause significant, immi- 
nent environmental harm to land, 
air, or water resources.” 43 CFR 


4.12638 ; see 43. CFR 4. 1191. The Ad- 


| in imigirative Law J udge concluded 
that the record ‘supports a decision 


in favor of Manor under both these _ 


criteria. We disagree with the de- 
termination that there is a substan- 


tial likelihood that Manor ulti- 


_ mately will prevail on the merits 
of its case. In view of this disa- 
-greement with the decision below, 
we need not address the Adminis- 


trative Law J udge’s determination - 
that a grant of temporary relief to 


Manor would not adversely affect 
the health | or safety of the public 
or cause: significant environmental 
. harm to land, air, or water re- 
sources, We note, however, that. his 
determination is not supported by 
reference | in the decision to evidence 


7 Because the Administrative Law Judge 
used the term “vacate” rather than- “stay” in 
describing. the relief granted Manor, OSM’s 


interpretation. of the intended relief is plau- 


- sible: We decline to adopt this interpretation, 
however, on the basis of our pr eedne of the 
order as a& whOley, 
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, supporting. it, as 1s maces by 43. 


CFR 4. 1197 (a).8 8 | 
[1] The first issue is “whether 


30 CFR 715.14 within a particular 
time. As Manor correctly points 


_ out, the provisions of sec. 715.14 do _ 
_not contain a time schedule for com- 


pletion of backfilling and grading 
operations. These provisions, how- 
ever, must be read in conjunction 
with the Act and other regulations. 
Specifically, 30 CFR 715.13 (a) pro- 


vides that. “Tall. disturbed areas 


shall -be restored in. a timely man- 


ner.” This requirement, in turn, cor- 


relates with sec. 102(e) of the Act, 
-§1202(e). (Supp. I 
1978), i in which one purpose of the 
surface mining legislation 1s speci- 


fied to.be “[to] assure that adequate 
procedures are undertaken to re- 
claim surface areas as contempora- 
neously as possible with the oe 


8 indeed: the Kaiataiatrative Taw Judge’ 5 
recitation of the evidence of a “30-foot un- 
reclaimed. highwall * * * severe. erosion. on 
Spoil piles ‘a *# * caused by the lack of vegeta- 
tion * * * as well as due to lack of protection 
of the spoil piles and topsoil - piles” (Decision 
at 2), indicates otherwise. Looking beyond the 4 


. decision to the record as a whole, the only sup- 
port we find. for the ‘Administrative Law 


Judge’s determination is Manor’s argument 


- that: OSM’s issuance of: an NOV rather than - 
a CO in August “constitutes. a tacit admission 


by OSM that Old Home Manor has met its | 
burden of establishing the absence of an ad- 


_ verse, environmental impact” (Manor’s Brief . 


at 11). For Manor's proposition to be accept-. 
able, an assumption must be made either that 
conditions at the minesite are static (which is 
clearly not the case) or that Manor’s reclama- 
tion activity would hold ‘constant or. reduce 
the likelihood of harm to: the public or environ- 
ment resulting from conditions at the minesite. 
The latter assumption, while not patently un- 
reasonable, is insufficient to support t the con- 
clusion urged by Manor. 
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coal mining operations. 2 "(Italics 


| added.) These provisions demon- 
strate that timing is an important 
factor in OSM’s evaluation of a 


permittee’ s compliance with the - 


performance standards 1 in 30. CFR 
¢ 15. 14.2°.02° 
[2] Whether Bere reclama- 


on work. is “timely” must be de- 
termined . taking into. account the 


overall circumstances of a surface 


continued that. activity, for. unex- 


plained. reasons, before its. comple-_ 


tion; and that it did not show. any 


edignositinn: to recommence -recla- 
mation until after it was charged 


with a violation of 30 CFR 715.14, 
some 9 months after the conclusion 
of mining. Moreover, we are in- 
_ formed that in response to OSM’s 


enforcement action Manor devoted’ 


significantly fewer resources to 
reclamation than it had. used prior 
to OSM’s action.” These circum- 
stances certainly do not: suggest 


timely performance of backfilling 
and grading. Thus, at this stage in 


the review process there does. not 


appear to be a substantial likeli- 
| nood: that the allaged. violation of 





@ While it would have- teen useful fom OSM 
to refer to 30 CFR 715. 18 (a). in the NOV, 
the lack of reference to this provision does not 
render the NOV defective in terms of the re- 
quirements of .30 U.S.C. § 1271 (a). (5) (Supp. 
II 1978). See Renfro. Construction. Co., Ine., 
2IBSMA 372, 87 LD..584 (1980) ; ef. Old Ben 
Coal Co., 2 IBSMA_ 38, 87 I:D. 119 (1980). 

10 See n.4 and accompanying text. . 


~ 


30. CFR 715. 14 will i. aan upon | 


_ final review.11 _ 


[3] Manor further ésatands that ; 
OSM exceeded its authority | in. re- 
quiring the company to complete 


backfilling and grading operations 
within 90 days of the issuance of 


the NOV. OSM is directed by sec. 
521(a) (3) of the Act, 30 U.S.C. 


§ 1271(a) (3) (Supp. IT 1978), and 


30. CFR 722.12(d), however, the . 
coal mining and reclamation opera- — : 


tion. The record .here informs us 

that Manor did not: begin. its back- 

| filling activity until its mining was 
completed ; that. the company “dis. 


able time for abatement of any 
violation alleged in a NOV. Under © 
30 CFR 722.12(d), however, the 

time set cannot exceed 90: days. Oni- 
versal Coal Co., 3 IBSMA 218, 88 
LD. 672 (1981). 12, QSM’s require- 


| ment. that Manor complete backfill- 


ing and grading was certainly con- 
sonant with the violation of 30 CFR 


’-2-The Administrative Law J udge apparently 
failed to consider the. background of 30 CFR 
715.14 in arriving at the conclusion that 
Manor's: performance ‘was consistent ' with 
that regulation. He stated in this Tegard the 
following : 

“Specifically, I. ‘feel that; ‘as to the require- 
ment. that the applicant | regrade and reclaim 


the spoil and ‘return it to the approximate 
= original contour, this” is. being done in-a rea- 


sonably diligent. manner to the extent the 
resources of the applicant have. been applied 


- to the reclamation process. The regulations 


and the Act do. not, as.the applicant's attor- | 
ney pointed out, provide timetables © nor do 
they provide equipment requirements.. -Obvi- — 


. ously of course, one. old. man with a -wheel- 
“barrow and a shovel could hardly be construed 


to be a diligent reclamation effort. On the other 


hand I do not feel that the regulations or the 


Act authorize the respondent to order the. ap- 


- plicant to devote 100 percent.of its efforts on 


one reclamation project to the exclusion of all 
othez activity. Ja 


(Decision at aye 


2 Under Sacre ‘regulations a: __permittee's 
inabi: ity to.comply with a proper abatement 


Tequirement cannot be the basis: for. extending 
the abatement period bevout 90 one. See a0. 


CFR 722. Li. 


oe 


15.14 alleged, and OSM provided 


-- Manor with the full 90 days allow- 


able under 30 CFR 722.12(d) to 


abate this violation. It was, there- 
fore, improper for the Administra- 
tive Law Judge to grant Manor 


temporary relief effectively extend- 


ing the time for abatement beyond 
90 days. Accordingly, we reverse the 
decision granting temporary relief 
from violation 1 of the CO. 

The other element of the CO 
(violation 3) which is at issue is the 


allegation that Manor failed to seed — 
and mulch its topsoil storage piles 


to. abate ‘the violation of 30 CFR 


715. 20 charged in the NOV. ~The 
Administrative Law. J udge grant-. 


ed temporary relief from this ele- 


ment of the CO despite his conclu-- 
sion “that the applicant is required 


to protect the topsoil and spoil piles 


to. preserve the stockpiles and to. 


‘prevent erosion” (Decision at. 4). 


Without attempting to resolve this — 
apparent inconsistency in the deci- 


sion below we hold that. temporary 


relief was. improperly es as to_ 


violation. 3. 


[4] Manor argues that it was con- 


tinuing to add topsoil to existing 
‘stockpiles during the course of 


backfilling and grading operations 


and that, therefore, it “would have 
been futile to mulch ithe topsoil 
pile” (Manor’s Brief at 9). This 
argument is not persuasive. Al: 
though the record is ambiguous con- 


cerning how many stockpiles existed 


when the CO was issued, it appears 
that Manor. was s adding ren to 
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only one stockpile. 18 More impor- 
tantly, had the company completed 
backfilling and grading operations - 
as required by OSM it would have 
salvaged all remaining topsoil in 
time to seed and mulch the stock- 
piles in accordance with the terms 
of the NOV. We do not accept 
Manor’s noncompliance with 30 
CFR 715.14 as an excuse for its non-- 
compliance with 30 CFR 715.20(d). 

For the above-stated reasons the 
decision on appeal granting Manor 


temporary relief from violations 1 
g0-T- 
59-10 is reversed:1* No civil penalty 
shall be assessed for these alleged 
violations for the period beginning | 
with the issuance of the CO and . 
terminating with Manor’ S receipt of 


and 3:of Cessation Order No. 


me decision.* 1B. 


| Wun A Inwin aa 
oo Administrative Judge a 


- NEwTon FRIsHBERG : 
Administrative J udge 7 


DELTA MINING CORP. 


- Decided roe 13, 1981 _ 


Appeal by Delta Mining Corp., from an 
Apr. 17, 1981, decision by Administra- 


13 OSM’s evidence indicates that there was 
more than one topsoil stockpile on the permit 
area noted during the Aug. 18,..1980, inspec- 
tion (Tr. 25-27; Exhs..S-5, S—9, 5-10). Man- 
or’s evidence indicates that topsoil was added 
to only one stockpile during the abatement 
period (Tr. 104-07 ;Applicant’s Exh..1). | 

‘44Manor’s motion for the Board to vacate 
its order of June 30, 1981, is granted. The 
Board has not considered materials filed by | 
OSM in response. to that order in arriving at 
its decision in this case, 

15 See 48 CFR 4. 1116. 


THQ) z: — a ‘DELTA MINING CORP. - 
Ho =o “aa . August 18, 1981 
| tive Law J udge Frederick A. Miller i in 


- Docket Nos. IN 0-10-P and IN 0-17-P, . 
denying its petition for an award of 


: costs and expenses, including attor- 


neys’ fees, filed pursuant to 43 CFR 


4.1290 snrougs 4. 1296. 


| Affirmed, 


mation Act of 1977: Attorneys’ Fees/ 


Costs and eral Bad ee | Delta filed its petition in order 


to recover costs associated with ad- 
ministrative review of. Notice of 


2 assment. 


The fact that a permittee prevailed Bee! 
. fore the Hearings Division does not es-— 
- tablish that OSM’s enforcement action — 
was undertaken in bad faith and for the ~ 
purpose of. DATA SAE or aber race the 
permittee. ? / 


| APPEARANCES: David R. Toest, Esa. i 
Bowers, Harrison & Kent, Evansville, 
Indiana, for Delta Mining Corporation; 


Myra Spicker, Esq., Office of the Field . 
Solicitor, Indianapolis, Indiana, Mark — 
Squillace, Esq, . and Marcus Pp. Me- 
Graw, Esq., Assistant Solicitor, Branch 
of Litigation and Enforcement, Office 


~ of the Solicitor, Washington, D.C., for 


the Office of Surface Mining Reclama-_ 


tion and Enforcement. . 


| OPINION BY THE INTERIOR : 


BOARD OF SURPACE — 
MINING. AND | 


| RECLAMATION APPEALS = 


Delta Mining Coan. (Delta) has : 
sought review of an Apr. 17, 1981, 
decision of Administrative Law 


- Judge Frederick A. Miller 


Docket. Nos. IN 0-1 0-P and. IN 
~ 17-P. denying its. petition for an . 


award of costs and ee peneesS in- 


notice. 
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cluding attorneys? fees. The award | 


was sought under the provisions of 


the Surface Mining Control and) | 
Reclamation Act of 1977 (Act)? _ 

and its implementing regulations 
in 43 CFR 4.1290 through 4.1296. 
_ For the reasons set forth below, we 


: —_ — affirm that decision. 
1. Surface : Mining Control and Recla- | 


B ackground. 


Violation No. 79-III-640, issued 


by the Office of Surface Mining 


Reclamation. and ‘Enforcement 


_ (OSM) on July 25, 1979, and of | 
Cessation Order No. 79-3-6-14, is- 
sued on Oct. 1, 1979, for failure to 


abate the ation listed in the 
The notice alleged that : 
Delta had violated 30 CFR 715.14 
(h) (8) and (4) at its Sendelwick — 


Pit in Dubois County, Indiana, by | 
: failing properly to transport, back- 


fill, and grade the entire disturbed — 
area, The notice had required Delta 


to return equipment to the site, on 
which mining had been completed, - 
‘and to finish reclamation by Aug. 
— 15, 1979. | 


Delta sought review of these en- 


forcement actions and on J an. 22, 


1981, received a decision from the 
Hearings Division vacating the no-— 


tice and order. The basis of that de- ~~ 
cision was that 30 CFR 715.13(a), 
- which requires that “[a]ll disturbed 
areas shall. be restored in a a timely -_ 


1 Act of tac 3, 1977, 91 Stat. 445, 30 U.S.C. _ 


«88 1201-1328 (Supp. IT a0te): 
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| manner” after mining 1s completed, 
did not, in the Administrative Law 


od udge’ s view, grant authority to | 


OSM to establish schedules for the 


completion of reclamation. OSM 


did not appeal this decision. 
~ On Mar. 5, 1981, Delta filed its 
petition for costs ith the Admin- 


istrative Law Judge. OSM filed a 


| memorandum in opposition to the 
- petition on Apr. 9, 1981. On Apr. 17, 


1981, the Administrative Law J Tore ) 


denied the petition. Delta appealed 
this decision to the Board on May 1, 


1981, and both parties filed briefs. 


| Discussion and Conelusions 


43 CFR 4. 1294(c) pnorides that | 


costs and expenses, including at- 


torneys’ fees, may be awarded “[t]o 


a permittee from OSM when the 
permittee demonstrates that OSM 


issued an order of cessation, a notice 
of violation or an order to: show 
cause why a permit should not be 


| suspended or revoked, in bad faith — 


and for. the purnose of harassing or 
embarrassing the permittee.” In 
Dennis R. Patrick, 1 IBSMA 248, 
86 I.D. 450 (1979), we held that a 
petitioner must: prove the elements 


listed in 43 CFR 4, 1294(c) and that 


such proof must consist. of more 
than assertions of personal belief, 


-Delta’s only argument to show ; 
bad faith | and harassment is that — 


OSM has evidenced an “attitude of 
bureaucratic arrogance” in pursu- 


ing its case. This argument is based 


on the fact; that the Jan. 22, 1981, 


decision for Delta was the iene : 


decision from the Hearings Divi- 
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‘sion ‘vacating a iereanens action 
taken by OSM on the ground that 


OSM could not impose schedules 


for the completion of reclamation 
after mining had been concluded. - 
See Old Home Ma anor, Docket No. 
CH I-55-R. (Dec. 8, 1980). | 

In Mian Sprines Properties, 2 


IBSMA 399, 404, 87 LD. 645, 647 


(1980), the Board noted that a de- 
cision of the Hearings Division. is 


the law of that case only and is not 
‘precedential authority for future 


cases. Although the Administrative 
Law Judge here characterized that 
statement as “an invitation * * * to 
be inconsistent. in the application 
and interpretation of the terms of 
the Act and the regulations” (Jan. 
22, 1981, Decision at 3),° it is more | 
appropriately considered | an. dc- 
knowledgement that the Secretary 
deserves the best effort of each Ad- 


: ministrative Law J udge and Board 
member in attempting to imple- 


ment the statutes entrusted to the 
Department. Those best efforts may 
at times lead to different approaches | 
or results. Such diversity is a con- 


- structive way to help the Board and 
the Secretary to discover problem 


areas and to choose between alter- 
native approaches to- - resolving 


_ those problems. | 


2 But see Cane Coal Corp., Docket No. NX 
9~105-R (Mar. 12, 1981). 
3This and similar hyperbole in the. decision 


may well have . encouraged the. anne of this 


petition. 

 §uech stateniente can also have. a chilling 
effect on the parties’ dey elopment: of their own - 
theories of the case and of the law involved. 


The parties should be free to present any argu- 


ments not inappropriate to the issues in a 


case. The Department, the industry, and the _ 


public are all better served by such exposition. 
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‘therefore: OsM is. ‘not eed 
to change its policies on the basis of 


an adverse decision from the Hear- 


ings Division.t Indeed, OSM had 
appealed Old Home Manor, supra. 
The Board today reversed the 
Hearings Division’s decision in that 
case and held that OSM may estab- 


7 lish schedules for reclamation after 7 
the completion . of mining. Old 
_ Home Manor, 3 IBSMA 241, eae 


LD. 737 (1981). 
[1] Delta’s claim for. costs and 
expenses, therefore, rests only on 


- the ground that it prevailed 1 in the: 
original litigation. This is not suf- | 


ficient to show bad. faith by OSM 
or an intent to harass or embarrass 
Delta. 

‘The Apr. 1 1981, acsing of the 
‘Hearings Division i is affirmed. | 


Metvin es: Mirgin | 
Administrative Judge 
| —_— FRISHBERG | 
_ Administrative Judge 


: Wu A. Irwin | 
Obie of Administrative J iis 


-REITZ COAL co. 
| 3 IBSMA 260. : 


ile by Reitz Coal Co. for review 
_ of the Oct. 15, 1980, decision of Admin- 


- 4Continued adverse decisions from different 
Administrative Law Judges may strongly sug- 


- gest, however, that OSM Should change its 


_ policy.or appeal one or more of BuOee SecsiOns 
to the Board... . . a th : 
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istrative Law I dee Sheldon L. Shep: 
herd, Docket No. CH 9-35—P, uphold- 
ing Notice of Violation No. 79-I-21-8, 


against petitioner’s assertion that the 


coal preparation facility where the al- 
leged violation occurred is not sub- 
ject to the regulatory authority of the 
Office of Surface Mining Reclamation — 
and Enforcement, and reducing the as- 

sociated civil penalty semen | 


Reversed, 


1. Surface Mining Control and Recla- 
mation Act of 1977: Tipples and Proc- : 
essing Plants: At or Near a Minesite— 


Surface Mining Control and Reclama- 


tion Act of 1977: Words and Phrases | 


si “Surface Coal Mining Operations. = Mere 
evidence that. a coal. processing: facility 

receives some undisclosed percentage of. 

the coal production: of two mines oper- | 


ated in connection. with the facility, and 


~ located distances of 8 and 11 miles from | 
- the facility, is not sufficient to estab- 


lish that the facility is “at or near”. 
either of the mines, within the meaning. 


_ of the definition of “surface coal mining | 
3 enreaone at 30 CFR 700. Ds | 


APPEARANCES: John J. Dirienzo, Je, 


Esq,, Fike, Cascio & Boose, P.C., Som- 
_ erset, Pennsylvania, for Reitz Coal Co.; 
| William F, Larkin, Esq., Office of the 
 “‘Kield Solicitor, Charleston, West Vir- 
Decided Auguat 20, 1981 | on Marcus P. McGraw, Esq., Assist- 
ant Solicitor, Branch of Litigation and 


Enforcement, and Glenda R. Hudson, : 


Esq., Division of Surface Mining, Office 


3 of the Solicitor, Washington, D.C., for 
the Office of Surface Mining Reclama- - 
‘tion and Enforcement. | 
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OPINION BY THE INTERIOR 
| BOARD OF SURFACE 


| MINING AND | 
_RECLAMATI ON APPEALS: 


Reitz Coal Co., (Reitz) nag peti- 


tioned the Board to review the Oct. 


15, 1980, decision of the Hearings . 


Divisian upholding Notice of Viola- 
tion No. 79-[-21-3 and assessing a 
- elvil penalty against Reitz. The no- 
tice was issued to Reitz for its al- 


leged discharges of surface runoff . 
containing suspended solids in ex-. 


cess of those permitted under 30 


- CFR. 717.17(a). Reitz has chal- 


lenged this enforcement action, on 
the ground that the Office of Sur- 
- face Mining Reclamation and En- 
- forcement. (OSM) lacks authority 
to regulate operations at the subject 
coal preparation and loading facil- 


ity, as well as the elvil penalty a as-. 


sessment. 


| Factual ay, Procedural 
a | Background 


Reitz operates a coal preparation 
facility in Central City, Pennsy]l- 


_ Vania, pursuant to a permit from 


~ the State Bureau of Water Quality 


Management. The facility occupies. 


_ approximately 15 to 20 acres. Coal 
_ is received there from various mines 
in Somerset. County. The coal-is 
stockpiled, blended, and passed 


_ through a cleaning plant: trans- 


ferred by conveyor belts to storage 
silos; and, ultimately, loaded. into 
rail cars. | 

In February and March 1979, 


88, poe tons of coal were deuvened 


a DECISIONS OF THE DEPARTMENT 


OF THE INTERIOR Iss LD. 
& Reitz’ S preparation facility feof : 
mines 2 to 11 miles from it. Of this — 
amount 16.6 percent came from two 
mines operated by Reitz and located 
8 and 11 miles from the preparation 
facility. | 

On Mar. 5, 1979, OSM inspected 


Reitz’s coal preparation facility and 
issued Notice of Violation No, 79-I- _ - 


91-8, charging Reitz with discharg- 


Ing sapface runoff containing. sus- 


pended solids in excess of 70 mg/l, 
in violation of 80 CFR 717.17(a). 
To. abate this alleged violation, 


1 Petitioner’s Exhibit E aistibees the den: 
tity of companies operating mines from which 
coal was supplied to Reitz’s preparation facil- 
ity in Feb. and Mar. 1979; the amount of coal 
delivered from each mine; the proportion of. 
‘the total deliveries that each amount repre- — 
sents; and the distance between each mine ~ 
and Reitz’s facility. The exhibit Is reproduced. 
in essential part, below.’ . 


" ‘February, oe 


ee. Tons 
Mine — delivered Percent. Haulage ~ 


cmon | 


Potoehar sn. 20 2.2252. 151 1 Sr ue eg 
Trent Coal Co_..2--.-_2 "194 oe oe 10 
J & D Mining._..-----. 10,208 76 = ae 
Reitz #22. .-..---------- 2,901 | 22 
Subtotal.....------.-. 13,454. 3 
March, 1979 
J & D Mining..-.___.. 7,811 38 
Cairnbrook Coal_...--- 3,496 17 
J & P Mining._.__-.---. 6,392 . 32. . 
FRGItG P28: eewev a Siedee ns - 427° _ 2 1 
Reitz #22. eet Aes 2,277 11- 
SUDO nc Gossacn OOAOS waka Joe coat 


OMAN se eseses ie cack), OE BOW noe Sus cea cee 


The information egntniaea: in this. exhibit 
was. augmented by related testimony at the — 
review hearing: Berwind - Corp.. owns Reitz 
Coal Co. and Wilmore Coal Co. (Tr. 118-19) ; 
Wilmore Coal Co. owns the coal indicated to | 
have been supplied to Reitz’s preparation fa- 
cility by J.& D Mining, Cairnbrook Coal Co. 
(Tr. 119), and the Reitz’s Nos. 22 and 24. 


mines (Tr. 124); and Anthony T. Sossong is ss 
the president of both Reitz. and Wilmore - Purr: . #3 


122). 


ms RET. COAT CO, 


TAT 
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‘Reitz. was seagiree to. construct a 


sedimentation control structure for 


treatment of the surface runoff. The 


original abatement. period set by 
OSM. was 60 days. This was ex- 
tended to 90 days after Reitz had _— 
substantially complied with OSM’s 
remedial requirement. The notice of _ 
violation was terminated ¢ on Mey 21, : 


1979. 


conference conducted pursuant. to 


30.CFR 723.17, OSM reduced this. 


7 amount to.$1,700. . 
A hearing on the notice and pro- 


posed assessment was held by the. 
- ‘Hearings Division on June 6, 1980. 
The Administrative Law J udge up- _ 


held OSM’s assertion. of authority 


over Reitz’s preparation facility and 
the violation of 830 CFR 717.17(a)_ 
charged by OSM, but reduced the — 
civil penalty assessment from $1,700. 


to $1,000. - Reitz’s petition to the 


Board followed and was granted: on. 
Jan. 26, 1981. 2 Both: _— ee 


briefs. - ; oF 
7 | Discussion 


- The Administrative Baw: a nde 7 
| held that Reitz is engaged i in sur- 
face coal mining operations subject 


to OSM’s s regulatory authority. In 


support of its petition for review, 


Reitz contends that its coal proc- 
essing facility is not located “at or 


near” a 7 ots i that akan 


2 On. Nov. 26, 1980, the Board denied Reltz's : 


= petition on the basis of its apparent untime- 
liness. Reitz Coal Co., 2 IBSMA 381 (1980). 


Upon Reitz’s_ motion | ‘for reconsideration. of . 


this order, the Board granted the petition. 
Order of Jan.. 26, 1981. a 


354-804 0 - 84 - 4 


‘OSM first ieee a » eivil pen- . 
alty of $2,500. At. the assessment 


_ cavation, 


facility i is not aoe by t the defi- 


nition of “surface coal mining oper- 
ations” set forth in 30 CFR 700. 5. 


The controlling definition is as 
follows: ee 
Surface 


means—. 
(a) Activities ‘eonducted on the sur-_ 


: coat mining operations — | 


face of lands in connection with a sur- — 


face coal mine or; subject to the require- _ 


. ments of Section 516 of the Act, surface 
operations. and: surface impacts incident 3 


to an underground coal mine, the prod-— 


ucts. of which enter commerce or the. 


operations of which. directly or indirectly. 


affect interstate commerce.. Such activi- — 
_ ties include excavation for the. purpose : 
of obtaining coal, including such: common 


methods as contour, strip, auger, moun- 


-taintop removal; box cut, open pit, and 
area mining, the uses of. explosives and 


blasting, and in. ‘situ ‘distillation or. .re- 


torting, leaching or other chemical. or 
physical - processing, 


and the cleaning, — 
concentrating, — or: other processing or 
preparation, loading. of co al for interstate : 


commerce at or near the mine-site. : 
[Italics added.] Provided, These activ- | 
_ities'do not. include the extraction of coal. 
incidental 


to the. extraction’ of -other | 
minerals, where coal does not exceed 16% 


per” ‘centum of the tonnage of minerals . < 


removed for purposes. of. commercial. use 


| or sale, or coal exploration. subject to ~~ 
Section 512 of the ‘Act; and Provided fur- is 
ther, that excavation for the purpose of 
obtaining coal includes extraction of coal ae 


from coal refuse piles ; and. | 
-(b) Areas upon which the activities de- 


; seribed in paragraph (a) above occur or 


where those, activities disturb the natural — 
land surface. These areas. shall. also. in-. 
clude any adjacent land the use of which : | 
is. incidental. to any ‘such: activities, all 
lands affected by the construction of new _ 


roads or the improvement: or use of ex: _ 
: isting roads to gain access ‘to. the site of \ a 
those activities. and for haulage and ex- 


| workings, 3 impoundments, - 5 


dams, ventilation shafts, steed tees: 


use ‘banks, dumps,. stockpiles, overbur- 
den piles, spoil banks, culm banks, tail- 
ings, _holes or depressions, repair areas, 
storage areas, processing areas, ship- 
ping areas, and other areas upon which 
are sited structures, facilities, or other 


property or material on the surface, re- 


sulting from or ‘incident. to those ac- 
tivities. 


The Board dae a pier only, deter- 
mined that, during the initial ; regu- 


latory program, the activities enu- 
merated in the first part of this 


- .definition qualify as surface coal 
mining operations only if they are 
conducted “in connection with” and 


“at or near” a mine. See, e.g., Falcon 


Coad Co.,:Inc.;.2 TBSMA.-406; 87 
I.D. 669..(1980): Because Reitz has 
not ‘quéstioned ‘the determination 
that its coal processing facility is 
conducted | “in connection with” -a 


mine, the Board need only address — 


whether the facility is located “at or 


near”. a mine. I conclude that it is 


not so ‘located. 


‘This Ghee is based upon my. 
view that the only mines that 
Reitz’s: processing facility may. be 


said to be operated “in connection 
with” are the two mines, Reitz Nos. 
22 and 24, which the company owns 
and operates.? These are located 8 
and 11 miles from the processing 
facility, respectively. Obviously the 
facility. is not “at” either of these 
mines; therefore, the i issue becomes 
| whether it is‘ ‘near” ’ either mine. 


: 7 : 8The record. acsclosce: (n, 1, ie ‘that the 
-.eoal- supplied by JI & D Mining and. Cairnbrook 


Coal Co. * to Reitz’ S processing facility is 


owned, “ultimately. 


dueing that. coal. 


DECISIONS OF THE. DEPARTMENT OF THE INTERIOR 


by. Berwind Corp.,. which 

: owns, ‘Reitz. Coal. Co.. This does not establish, 
however,. that. Reitz’ Ss processing ‘facility is. 
operated “in connection. with” the mines } PFO: 


188 I.D. 


= i Boards previous decisions | 


concerning coal processing facilities 


the term “near” has been character- 
ized as a relative term, depending 


on the context of its ‘use for its pre- 
cise meaning. See, e.g., Drummond 


Coal Co., 2 TIBSMA 96, 87 I.D. 196 
(1980), rev'd, Drummond Coat Co. 
v. Andrus, CV 80-M-0829 (N.D.— 


Ala. Apr. 20, 1981). The context 


provided by the definition of “sur- 
face coal’ mining operations,” — 
quoted supra, is that of a broad and 
comprehensive. statement of the 
many activities and areas of land 
that Congress and the Department 
consider to be subject to OSM’s 
regulatory authority.*. This state- 
ment convinces me that the signifi- 
cance of “near” is not meant to be 
formulated in terms of ‘a precise, 
linear measurement applicable un- 
der all circumstances.* Thus, I have 
previously joined: the other mem- 
bers'of the Board in considering the 
nature and extent of activities con- 
ducted at a particular coal process- 
ing facility, as well as the geo- 
graphical relationship between the 
facility and the ‘associated mine or 
mines, 1n Gesunee whether the 
facility is located “near” oe 
mine(s). | 

While I remain convinced that 
this circumstantial approach to 


4 The definitions of “surface coal mining 
operations” in the Act and regulations are 


identical except for the additional proviso in 
the regulations that “excavation for the pur- 
_ pose of obtaining. coal. incliides . extraction of 


coal from coal refuse piles. ” Compare 30 CEFR | 
700.5 with 30 - u. S. Cc. §1291 (28) . ABSURD: ag 


1978), ; 
5 Indeed, the lack of. a. prescribed distance . 


. or even a general definition of the term ‘‘near,’ | 
in both the Act and regulations, further gup- 


ports a functional consideration of the term. 
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‘identifying. nearness. is: that’ indi- 


| cated. by the definition of surface — 


coal mining operations and. other 


interpretive aids, the decision of the - 
district court in Drummond Coal 


Co. supra, has. persuaded. me that 
_ the Board must proceed. cautiously 
in cases concerning OSM’s regula- 
tory authority over processing fa- 


cilities, to-avoid giving the impres- . 


sion that so long-as there are own- 
ership - and. functional connections 


between. a processing. facility and a 


mine the Board’s determination 


that the facility is “at or near” the 


mine will follow. automatically. 
[1] From the record in this case 
He iow that the Reitz Nos. 22 and 


24 mines supply some undetermined 


amount of ‘their coal production to 
the Reitz processing facility... We 
know also‘that these mines are lo- 
cated 8 and 11 miles, respectively, 
from the facility. ‘We do not. know 
more: precisely: the. geographical re- 


lationship between the mines and 


processing facility; nor do we 


know more about the functional-re-_ 


lationship. between :them.’ Under 
these circumstances I am not pre- 


pared to hold that the facility is _ 


“near” the mines, for the functional 
and. geographical relationships dis- 
closed lack even the indicia of near- 
ness — the sags — in the 


‘so Such. an impression ‘might ‘readily: follow : 


from two of our decisions which antedated the 


district court’s decision in Drummond: Falcon - 
IBSMA. 406, “87, LD. 669 
2 IBSMA 825, 7 


Coal Co., Inc., 2 
(1980) ; : Walveriie. Coal. Corp., 6 
87 LD. 554. (1980). 

: 7 Tor. example, we do ‘not. know whether all 
coal from. these mines is processed ‘at Reitz’ S 
facility © or. “whether some . is processed at. a 
competing, possibly closer, facility. 


Deinaonas processing | “facility/ 
mine configuration.* ogee | 

’ For the foregoing’! reasons TI would 
reverse the decision below... 


| Merymn Jc Manin 7 
Administrative J udge. 


ADMINISTRATIVE JUDGE FRISH- 
BERG CONCURRING: = 


TE agree. with. ‘the. ae of 


Administrative: Judge Mirkin. that — 
~ Reitz’s coal preparation facility.is 
not located at or near a mine. The. 


basis of. my - agreement, however, 


represents a more radical departure 


from the Board’s prior decisions on _ 
this point than that suggested in his | 
decision 5. therefore, qr: ‘write: saa a | 
rately. Ge ee ets 


é The concurring and dissenting opinions.de- ~ 
serve some comment: The ‘concurrence. says ‘it 
is abandoning. a functional. definition in favor 
of a ‘solely geographical - one. ‘It then defines 
a geographic relationship in. ‘terms of physical 7 
integration. How this simplifies or. aids us. in 
determine “near,” geographically, evades, me. 


‘The: dissent. questions ‘the advisability of | 


our. . ‘generating opinions on: coal . ‘processing 


' facilities that only. “produce results but no 
-(Dissenting: ‘Opinion: at. 


consistent ratiouiale’’ 
757). I voiced a ‘similar’ sentiment. in. Drum- 
mond Coal Co., 2 IBSMA at 103, 87 LD. cat 
199... The. dissent now stiggests. ‘that we leave — 
the matter. to. the Secretary. to clarify by. 
appropriate | regulations... I ‘do not disagree. 
My only amplification is that while we-are 


awaiting such clarification we: should: resolve 


all’ doubts against, ‘not. in favor of, regula- 
bility. See Western Engineering, Inc.;.1 IBSMA 
202, 86 1.D. 336 (1979). ; ae ¥ 
‘As for the dissent’s’ ‘consideration: ‘of the 
preamble. materials,.. at 44.FR°-14915 (Mar. 138,. 
1979), concerning the meaning of “at or near”’ 
as reflected in regulatory provisions of the 
permanent program, I note that we considered 
those ina terials’ in Western Engineering, supra, - 


. and did not then find it’ necessary to’ sound 
the -dissent’s alarum about. their import ‘in 


enforcement action taken . ‘during the: ‘initial 


program. after. their publication: ‘Although: we. 


should remain open ‘to argument | in ‘this “TFe- 
gard, I cannot now agree with the speculation 


of the dissent regarding our: future ‘behavior: 
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In Dannoka Coal Co.v. Andrus 
the Chief Judge for the Northern 
‘District of Alabama opined that 
‘this Board’s decision in that case 
rendered the term “near” a redun- 
dant element of the definition of 
“surface coal mining -operations.” 
CV 80-M-0829 at 5-6. I am inclined 
to agree. See Drummond: Coal Co., 


2TBSMA at 105-07, 87 LD. at 200-. 
01 (dissenting. opinion). In Drum- 


mond and > subsequent cases the 


Board’s opinions have placed almost. 


_exclusive emphasis on the elements 
_ of functional and economic integra- 
‘tion between a coal processing fa- 
cility and mine, to the exclusion of 
the geographic relationship. See, 
OGe5 Falcon Coal Co., Ine, supra 
n.6; Wolverine Coal Corp. supra 


n.6. Thi view of the district court’s 


Drummond decision and the in- 
creasing: sense of arbitrariness con- 
— veyed in the Board’s ‘pronounce- 
“ments about, the meaning of “at or 
near,” I believe the Board should 


 retreat-to-an interpretation that bet- 


ter informs those conducting proces- 
sing activities of their exposure to 
| OSM’s regulatory authority.t 


The. starting point for the ap- 


proach. we should adopt is an un- 


equivocal acknowledgement that | 


the phrase “at or near” connotes a 
geographical, not functional rela- 
tionship.? Further, our inquiry into 


1IMy previous acquiesence in the Board’s 
approach to this issue was based on the plur- 
ality. decision in Drummond. The district 
court’s: reversal of that decision has obviated 
any necessity for my further acquiesence. 

2As the district court observed in Drum- 
mond, “it is plain that the Act. and regula- 
tions. intended ‘near’ to describe the lecation 
of'a proeessor with respeet to a mine rather 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR» 


[88 LD. 


whether the requisite geographical 
relationship between a processing — 
facility and mine exists should be 
the primary element of our deter- 
mination whether the processing ac- 
tivities are conducted “in connec- — 
tion. with” a coal mine.* Only if — 
there is a sufficient geographical re- 
lationship should we examine other 
indicia of a connection, such» as 
functional and economic ties. 

As for the question of what con- 
stitutes the requisite geographical 
relationship, I answer that only 
when a processing or similar facil- 
ity is so physically integrated with 
the situs of coal extraction activi- 


than its functional relationship to a mine.” . 
Drummond Coal Co.-v. Slee nae 80-M— 
0829 at 6 (emphasis in original) | . 
3] place primary emphasis on the geo- 
graphical relationship because . the. qualify- 
ing phrase. “at or near” appears in the defi- 
nition. of surface coal mining operations” as . 
part of an enumeration of ‘[a]ctivities con: | 
ducted * * * in. connection with a surface. 
coal mine.” 30 CFR 700.5. The geographical 
relationship may ultimately be a product of 
functional considerations, but it. is a préc- 
essing facility’s physical proximity to a mine, 
not. the considerations giving rise to that 
proximity, that ‘should be. the-focus of our 


- attention. This represents a departure from 


preceding Board decisions, for. under. my | 
formulation the consideration of nearness is 

not a test separate from that of. connection ;. 
rather, it is the primary element of connec- 
tion. . 

In this regard I do an secre the dissent’s 
reading of subsec. (b) of the definition of 
surface coal mining operations at 30 CFR 
700.5. This subsection includes within the 
meaning of surface coal mining. operations 
the ‘“‘[a]Jreas upon which the activities de- — 
scribed in paragraph (a) * * * occur or where 
those activities disturb the natural land sur- 


- face.” ‘The dissent suggests that- this pro- ee 


vision somehow has significance independent 
of the provisions of subsec.. (a). Clearly to the 


‘contrary, however, the areas: of land refer- 


enced in subsec. (b) are only those affected 
by the activities described in .subsec. (a). 
Thus, the restriction imposed: by the term 
“nt or near’ in subsec. (a) is not erased by 


-the language of subsec. (b). 


TB) 
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~ ties that regulation by ( OSM of the | 
latter cannot occur effectively with- 
out. regard to the former is: the. 
facility “at or near” the mine,‘ 
Under this. formulation, of course, 
processing and similar activities ~ 
: conducted - pursuant: to the same 


permit as coal extraction activities, 


; area, are. “at or. near”? the mine. 


Reitz’s. processing facility has 


; not been shown to be either within 
the permit area of any of the mines 


which. supply coal to it or so physi- : 


cally integrated with any -of these 
mines as to require its regulation 


‘by OSM in order to render effective 
OSM’s regulation of the mines. Ac- 
cordingly, I do not, consider the | 
facility to be “at or. near” any . of 


| ; the: mines. | 


a: % consequence of thia view ie that the 


however, that we should risk denial: of. due 


-process to various elements - of. the “coal in. 


dustry to avoid this consequence. See West- 


ern Engineering, Inc., 2 IBSMA at 213-14 7 
>. ¢leaning or-processing of coal occurs “in 
connection with” the mining conducted at 
- its seven mines. Plaintiff owns both the 


12; 86 LD. at 841-42.n.12 (1979). 


That the location of coal processing plants 
and their support facilities is not a.determi-— 
‘nant of OSM’s regulatory | authority. over | 
. them. under the permanent. program | regula-_ 
_. tlons* does not alter my view of. OSM’s au- 
thority under -the initial...program.. In. .the 
. permanent program regulations. the Depart- 

~ ment has clearly. specified performance. stand- __ 


ards: applicable to “coal processing plants and 
- their support facilities not’ located within 


_ the permit ‘area for a mine.” 30 CFR Part 
827. There is no such provision in the initial — 


program regulations. See generally — Western 
| Engineering, Inc.,.2 IBSMA at 211-12. n.9, 
86 I.D. at 340-41 n.9.. Thus, I share Adminis- 
‘trative Judge’ Mirkin’s- 


7s enforcement action under ' the initial program. 


mond’s 
were conducted 3 in. connection with 
a surface coal mine: ae 


“For thé focouoine reasons I agree : 


that the decision of the Hearings - 


Division should be reversed. 


“Newron FRIsuBERG: 
Administrative a udge. 


| CHIEF ADMINISTRATIVE Jz UDGE 


| - and thus Fate of. the. same permit : JRWIN DISSENTING: 


‘sings my solieaies give ee ae 


“ag decision of the U.S. District 


Court for the Northern District: of ’ 


‘Alabama in the Drummond Coal | 
-Co..case? as the reason’ they wish 
respectively to. “proceed cautiously” 
and “retreat” in interpreting the ¢ ap- 


plication of the definition of “sur-. : 


face coal mining operations” to coal ~ 
processing facilities, ‘perhaps | we 
would be helpful to set forth the 
- yelevant portions of that. decision. | 


In his -memorandum . opinion ; 


| Chief Judge McFadden first ad- 
regulation. of the environmental. ‘or: health - 
. and safety effects of many coal “preparation . 
. or processing. . activities’ may be ‘left. to au-_ 
thorities ‘other. than OSM. I do not believe, ; 


dressed the question whether Drum- / 
coal. ‘processing - activities — 


The first question is whether plaintiff's z 


mines ‘and the processing: plant. The two 


make up. an integrated mining ‘and -proc- 


essing operation in which plaintiff first 


extracts the coal. from the. mine and then. 


prepares it at the plant for: ‘shipment to. 


consumers. There is an economic integra- 2 
tion between the mines and the plant and. 
: the court is of. the opinion that. the plant. . 
is. operated in connection with: the sur: | 
, I sh : face mines! (2) 3 ; | 
‘reservation. about. : 
. the potential relevance of the permanent pro- 
‘gram interpretation of the definition of. “sur-. 
face coal mining operations” (supra n.8) to - 


“1 Drummond Coat Co. ‘Y. Andras;, cv 80- 


‘M-0829 (ND. Ala. Apr. | 20, 1981). 


. ? id. at 5. 
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Next, Judge McFadden dealt. 


a minesite > : 


“The second issue is “whether the proc- 
essing occurs “at or. near” the mine site. 


The nearest supply mine is nine miles 
away, and some of the mines are as. dis- 


tant as 30 miles. ‘The ‘seven mines are 


‘spread through three counties. Despite | 
these facts, the Secretary held that the 
plant was “near” all the mines by con-. 


-Struing “near” a mine to mean essen- 
; ally the same as “in. connection with” a 
mine, 
said: 


“Ip this‘ case, Drummond’s coal | proc- 
essing -activities. are. functionally and 
' economically integrated .with the opera- 


tion of several neighboring mines, It is 
true that distances of : 9-30 miles separate 
the coal processing’ facility. from: these 
. nines, but that circumstance alone should 


not. be decisive : in. light" of the. context in ° 
which the. activities at.:the facility are. 
conducted. The fact of the facility’ s loca-. . 
tion: in relation to. Drummond’s mines 


and the fact that these’ mines all use that 


facility outweigh the. almost coincidental P 


(Italics supplied. . 


fact that the : ‘closest: mine. is nine miles 
away. Under these circumstances Drum- 
mond’s coal processing. activities. are con- 
ducted ‘near’ its mines.” = . 

2 IBSMA_ at 102 (italies supplied). 


“The - Secretary, thus, made “near” a. 
term: connoting functional and economic 
integration. -rather than. geographical. 


proximity. In context, however, it is plain 
: that the: Act ‘and. regulations intended 
“near” to describe the location of a proc- 


essor. with respect‘ to a mine rather than 


its. functional relationship to amine, Tf 


“near”. means “in connection. with,’ "as the 
Secretary suggests, then its inclusion in. 


| the Act and regulations would be unnec- 


a essary and redundant, for the phrase “i 
connection with” is already a part, of the 
ot Act and regulations. _ - 
- The court is. of the opinion, s horetore. | 
that. the Secretary erred in: holding the 


term “near” to: denote something ‘other 


. than B seoeraphical proximity. The court 
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Poo sonclndes that under the ae 
' generous and deferential reading of the 


with the question whether the proc- 
essing activity occurred § fat or eat | 


regulation,. a. processor. nine to thirty 
miles from the mines is not “near” them. 
While the court would not go so far as to 


hold that “at or near” means “adjacent 
_to,”-the court holds onthe facts of. this _ 
case that the Secretary was unreasonable 
to exert jurisdiction. over. the Sayre Proc- 


essing plant. v3 [Italics in original. ] 
On. this second issue Judge Mc- . 
Wadden © _mischaracterized the 


Board’s decision in ‘Drummond, a 
when he stated that it “made ° ‘near’ oe 
a term connoting functional and eco- 


nomic. integration. rather. than geo- 
graphical proximity.” This misun- 
derstanding can be made clear by.a- 
more focused emphasis on the Board 


language he quoted : “It is true that 


distances of 9-30 miles separate the 
coal processing. facility from these | 
mines, but that. circumstance. alone | 


should not be decisive in hight of - 


the conteat in which the. activities | 
at. the facility are. conducted. ” 


That is, Barogeapiiedl ‘proxim- : 


ity,” although of course important, 
is not the only factor that deter- 
mines whether ¢ a facility i 1s. “near” a: 


mine or group of mines. Expressed 
otherwise, a distance that 1s. ‘not. 


“near” in one context may be “near” 


under. other. factual. circumstarices. / | 
“Near” is a word without. abstract 
or absolute meaning ; rather, it de- 


-Tives its meaning: from the subject 
matter involved and the relation- 
— ship of He ‘Pertloular eae *' For 


87d. at 5-6. : 
; .4 Judge ‘MeFadden did” oes ‘consider this 
approach .or any of the several cases offered 4. 


him ‘in support. of it. ‘See, €.9.5 Kirkbride | Pes 


Lafayette County, 108 U.S. 208, 211 (1888); 
City of. Nashville v. Vaughan, 159 Tenn. 498, 
—Continued 
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example, i in our - solar system; our 


moon is near Earth; im an atom. an 


electron is not. near a neutron. 


In Drummond, the facility was 
located - ‘among seven mines. also 


owned by. Drummond, Administra- 


tive Judge Mirkin’s opinion in this 
case emphasizes the absence of this 
“configuration” and the absence of 


knowledge about how much of the 


coal from Reitz mines Nos. 22 and 


24 goes to the facility in question 
as reasons for finding the distances 


of 8 and 11 miles not close enough 


to be. “near,” 1. Since ' Drummond, 


however, we have frequently held 
a facility. that was not surrounded | 


by a constellation: of mines subject 
to OSM authority.* It does not well 
serve the Board’s efforts to develop 

a consistent rationale, predictable 
both for the industry and the regu- 
latory authority, to. abandon those 
holdings at this stage. As for the 
information Administrative J udge 
Mirkin believes fatally lacking, in 


my view it is virtually: ‘inconse- - 


| quential for two reasons. First, the 


7 functional. inquiry concerning ‘the | 


14 S.W. 2a 716, 717. (1929) : - Fall ‘River Iron 
Works ¥.. Old Colony and. Fall River R.R: Co., 


87. Mass. 221, 227 (1862).: See. generally 65 
C.I.8. Navigable Waters at 378-380. eee) 


(definition of. “near’’).. 


Nor did Judge McFadden offer . any: sug- 
gestions, beyond saying it did ‘not - have to 


be “adjacent,” for determining how.- geo- 
graphically close a facility. should be to ue 
considered ‘near’ a mine. 

5 Falcon. Coal. Co., 
mines, 11. and 18° miles distant) ; Wolverine 


Coal Corp., supra n.6: (two mines, 7 and 13 


miles distant) ; Bethlehem Mines Corp., 2 


IBSMA 215, 87 I.D. 380 (1980) ‘(one mine, < . 


miles distant) ; : 
IBSMA 189, 


Drummond Coal Co., | 
87 'I.D. 347° (1980) (three site, 


perhaps all part: of one mine, 8, 10, and coe 


miles distant). 


Ine.,> supra 1.6. (exo: 


ng 


relationship - eewesn a, " processing | 
facility and a mine. or. mines. asks 


not. only how much a mine depends 
on a facility but also how much.a 


facility’ s activities depend. on. the 
mine(s).° Hocusing on the percent- 
age of the mine’s production that 


goes to the facility views the: mat- 


ter from only one end. b indeae. 
But: second, and more impor- 


: ae given all other facts known 


about the functional and economic 
relationships in this case, how much 


of the production. of the. Reitz Nos. 


99, and. 9A.mines..1s sent, to. the fa- 


cility: j is; ges relatively. ‘unim- 


portant. 

I ana te: that Aikiniceened | 
Judge Mirkin believes that it is only. 
the relationships between the proc-. 
essing facility. and the Reitz Nos. 22 
and 24 mines that are relevant in 


this case. I believe this i is too narrow 


a perspective to take. Our. cases on 
this subject subsequent. to.the Drum- 
mond decision have shown that 
there area myriad of legal arrange- 


ments, in addition to common own- | 
ership, in which these relationships | 


are manifested. If. one looks. only. at. 
the information concerning’ the 


Reitz processing facility and- the 
“mines named Reitz Nos. 22 and 24, it 


shows that in February. and March 
i979 these mines, respectively, sup- 
plied: 22 percent and 18. percent’of 
the coal, ‘Processed, my! the ao : 


: °see Wolverine Coat "ore: supra 2.6, at 


828 (69 percent ‘of the- facility's processed 


coal came from ‘the two Wolverine mines) ; : 
Bethlehem: Mines Corp.;,- supra at: 218. (95 
percent: of the facility's processed. coal -came: 


from the Bethlehem mine and the tipple closed. . 


when the mine was closed). 
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But if one views the ponent as a 
whole, the facility’s role becomes 


much more central. At the top of the — 


legal structure is the Berwind Cor- 
poration ; its president is Andrew T. 


| ‘Sossong. Berwind has two wholly . 


owned subsidiary ~ corporations, 
- Reitz Coal Co. and Wilmore Coal 
- Co.; Sossong is president of both. 
| Wilmore owns coal mined by J & D 
‘Mining. J & D Mining delivered 76 
percent of the coal processed by the 


Reitz facility for February 1979 
and 38 percent for March 1979 un- 


der a contract with Reitz that gives 
Reitz right of first refusal. on coal 
J & D Mining mines (Tr. 117). 
Wilmore also owns the coal mined 


-. by Cairnbrook Coal Co.; in March 


1979 Cairnbrook delivered 17. per- 
cent: of the coal processed: by the 
Reitz facility. Wilmore also owns 
the coal mined in the Reitz Nos. 22 


and 24 mines: (Tr. 124). Reitz has 
direct. control over Wilmore . (Tr. | 


122), The J & D Mining deep mine 


is located 2 niles from the facility; 
the: Cairnbrook Co mine is located” 
- & miles away. Le 

. T-analyze Gicthor a , facility Is 


“near” one or more of these mines 
(and it need only be one) by weigh- 
ing physical (or geographical) 
proximity and legal, economic, and 
| functional integration. It is not sim- 
ply a matter of saying the more 
integration there is the less physical 
proximity is necessary between a 


facility and a mine. The nature of 


the legal arrangements is a factor; 
the degree of functional dependence 
and the strength of the economic 


ties are factors, as well. Where, af- 
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ter aucune these factors inde- | 
pendently and together, a facility 
seems, on balance, essential to a 
neighboring mine or mines, then it 
seems to me reasonable to regard it 


as “near” even though several miles 


separate it geographically. Where ~ 


the relationships are more tenuous — 
_the distances must be shorter. I 
am aware this is not” an easy for- 


mula; in my view the interdepend- 
encies involved in this definition do 


not lend themselves to ready formu- — : 


lation—or resolution. oes 
In this case, although the mines — 


that supply coal-to the facility are 
‘not all owned by the company that 


owns the facility, that company ~ 


controls where their production goes 
either by corporate direction or 


contract. How much of their pro-. 
duction: is directed to the facility 
depends on what the market is for 
certain qualities and quantities of. 
coal (Tr. 123, 125). Thus, the facil- 


ity is both legally related to and eco- 


nomically . and functionally inte- 
grated with. these mines. It is 2, 5, 


«8, and 11 miles distant from. ‘het 
In this context I believe it-is “near” 


the mines. It is also operated “in 
connection with” them. ~ 3 7 

. Administrative. Judge Prish- 
berg’s opinion is not merely incon- 


sistent with previous Board deci- 
‘slons; it is based on a distorted read- 


ing of the definition of “surface coal 
mining operations.” As I under- 
stand it, his position is that one asks 
first “Is an activity conducted at or 
near a cee and then, if the an- 
swer is “yes,” asks “Is it also. con- 


ducted in connection with a mine?” 


Bh RT, COAL - CO. 
ai | August 20, 198i 


"2 If the son answer is ino yes,” 


the activity is a, surface coal mining | 


— operation. He takes this position 
“because the qualifying phrase ‘at — 


_ ornear’ appears in the definition of 
‘surface coal mining operations’ as 


part of an enumeration of ‘[a]ctiv-. 
~ ities conducted * * * in connection — 


witha surface coal mine.’ ” But this 
confuses example with principle. 
“At or near” modifies only a few of 
several examples of the kinds of 
activities included (not enumer- 

ated). among those conducted .in 
connection with a surface coal mine 


that are to be regarded as surface 


~ coal mining operations. Activities 


. conducted 3 in connection with a Ssur- 


face coal mine are only one part 
ca (subsec. (a)) of what “surface coal 
- mining operations” are defined to 


“ mean, Areas where these activities — 
occur or. disturb the natural. land | 


surface are also “surface coal min- 


ing operations” i In. accordance with _ 
~ subsec. (b) of the definition. This 


subsection alone would-be adequate 


to cover Reitz’s coal processing 
plant, at. least. under my interpreta- | 


tion of subsec. (a), but, even with- 
out resorting to it for that: purpose, 


; the subsection demonstrates that 
| _ determining whether an activity iS. 


-a surface coal mining operation does 


not begin with answering the ques-._- 
tion. “Js it near a surface. coal 
oe mine?” The definition is.a general, 
- two-part statement of activities and 
areas that constitute surface min- 


ing, “with illustrations of both ac- 


tivities and areas included within 
"its scope. The question to begin with 
| under subsec. 2 1s “Ist this activity... 
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| Abnautteds on ne surface of pene - 


in connection. with | a uae coal - 


mine??7 — , 2a 
| hin wi es J udge Frishberg a 
acknowledges that a consequence of 


his approach is “that the regulation — 


of the environmental or health and _ 


safety. effects of many coal prepara-_ 


tion or processing activities may be _ 


left to authorities other than OSM.” 


‘This directly contravenes Congres- : 


sional intent to implement a nation-— 
al system of coal mining regulation 
by covering all coal surface mining — 


ahd the surface impacts of under- - 


ground mines and coal processing.® 


Coal processing .was specifically 
covered because. Congress intended 
the Act to prevent, among other en- — 


vironmental or health. and safety — 


effects of coal preparation activities, — 
future events such as occurred when 
a dam retaining coal. processing — 


wastes failed at Buffalo Creek in 


West Virginia.® 


The Congress © specifically. ad- 


dressed the relationship between the _ 

: Department under the Act and other. 

agencies under other environmental 
laws. In order to avoid inconsistent — 

A standard-setting activities, the Sec- 

_ retary is required to obtain the con-— 
_eurrence of the Environniental Pro- 


tection Agency (EPA) before 


, promul gating performance stand- 
ards concerns air and water oe 


| 7 This assumes, of course, that ‘what. is in- 


-. volved is not a surface operation or impact | 
incident to an underground coal mine that — 
affects interstate ‘commerce—the. other cate- 
/ gory included in subsec. (a).. 

3 HLR. Rep. No. 95-218, 95th yong: ‘Ist Sess. 


57 (1977). 
9 fd. at 125; H.R. Rep. 94-1445, oath n Cone, 


2d Sess. 19 (4976). 


regulatory activities are concerned, 
the Congress directed that “maxi- 
mum coordination [is] required and. 
_ that any risk of duplication or con-_ 
flict. be minimized.” ™ Although 
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tion, for example.1° So far as other 


EPA has general pollution control 
responsibilities under the Clean 
Water Act, the Resource Conserva- 


tion and Recovery Act, and the 
Clean Air Act, OSM has more ex- 


perience regulating the special wa- 
ter, waste and air pollution prob- 
lems occasioned by surface coal min- 


ing. It seems to me there is a far bet-_ 
ter chance for achieving “maximum 
coordination” and. minimizing the 


“risk of duplication or conflict” if 


OSM is responsible for. regulating 


coal processing facilities as well as 
_ surface coal mines, rather than leav- 


ing the former to HEPA and ue lat- 


ter to OSM. - 


Administrative. Judge’ Frish- 


berg also. remarks: “That the loca-_. 


tion of coal processing’ plants and 
their support facilities is not a de- 


I find this a misleading statement. 


The definition of “surface.coal min- 
as. revised and in- 
terpreted on Mar. 13, 1979, became 


ing. operations,” 


applicable to both the initial and the 


permanent : regulatory | programs on 7 


19 See. 501(a)(B), 30 USC. jr2m 


(Supp. II 1978). 
-1H.R. Rep. No. 95-218, 95th Cong, ‘Is st 
Bese. 142 oe sot 
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Apr. 12, 1979.2? Under this interpre- 
tation the phrase “at or near the. 


minesite” applies only to facilities 


that are engaged in the loading of 


coal. ‘Cleaning, concentrating, or | 
other processing or preparation of 
coal are subject to OSM regulation 


if they are operated “in connection 
with” a surface coal mine.?? This i in- 


terpretation has not been applied by 


the Board in previous cases—or in 


this case—because the enforcement 
actions involved took place before 


its effective date. Presumably this 


interpretation will govern in. fu- 
ture cases that might arise from en- 
forcement actions taken subsequent _ 


to its promulgation. The absence of > 


performance standards specifically 
applicable under the initial regula- 
tory program to coal processing — 
facilities separated from the mine | 
permit areas does not undermine the | 
expressed intention that this inter- 
pretation apply during the initial 7 


‘program. 


Whatever. else might be said - 
about the opinions of my colleagues 


_ terminant of OSM’s regulatory au- in this case, they indicate that, the 
thority over them under the perma- 
nent program regulations does not 
alter my view of OSM’s authority 
under the initial program.” At best. 


efforts of the Board to maintain a 
consensus on behalf of the Secre- 


tary concerning OSM’s authority to 
eee coal _ Processing facilities 


2 44 ‘FR. 14902 (Mar. 13, 4979) +: 44 FR 


15485 (Mar. 14, 1979). ‘See Farmington Coal 
Corp., 3 IBSMA 182, 88 I.D. 616 (1981). 


13 “Changes have been made in the permit 


and: performance standard © ‘provisions of the. 
- rules. to reflect the Office's interpretation that 


the ' phrase ‘at or near the minesite,’. ‘used in 
the statutory definition of ‘surface coal mining 
operations,’ modifies only ‘loading of coal.’ The 
Office interprets the Act as setting no terri- 
torial limitation on its jurisdiction over other 
facilities identified in the statutory definition 
preceding | ‘Toading of coal.’ rt Ad FR 14915 
(Mar. 13;- 1979), 
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Tr a ‘nitial . program - have. 


- reached at. least a temporary im- 


passe. Further Board: decisions on 


this question apparently. will pro- 


duce. results. but no ‘consistent ra- 
| tionale. Under these circumstances 
it seems appropriate that the Sec- 


retary himself clarify the intended 
coverage of the definition of surface 


Smith, Esq, § Smith & Gruening, Inc., 


for Tanadgusix Corp.; Russell L. Win- 


ner, Esq., Office of the Regional So- 
licitor, for the Bureau of Land HMan- 


eee 
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coal mining operations during the 


initial regulatory program, either 
by amending the language of the — 


regulation or by revising the com- 
ments that accompany. it, ‘it. he 
deems it worth the time and effort 
‘to do so given the relatively short 
life expectancy of this program. 


Wun A. Irwin, 


Ohicf 4 dministrative Judge e of the National. Wildlife Refuge 
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“Apneal’ from the Decision of the : 
Alaska. State ‘Office, Bureau of Land | 


Management — AA-6607-A ae 
AA-6697-E. | 


Dismissed. 


1. Alaska Native Claims Settlement 
Act: Alaska Native Claims ae 
Board: Appeals: Dismissal 


- An appeal to the: ‘Secretary. of the ae 


_ terior will be. dismissed when enactment 


of legislation renders moot the questions — 


raised on appeal. 


APPEARANCES: David Fisher, Esa: e 


- for U.S. Fish and Wildlife Service ; 
Robert Spitataden, as and Tohn A. 


: “Summary of Appeal 
The sole issue raised by eee 


‘lant U.S. Fish and Wildlife Service 
in this appeal i is whether the Bureau 
of Land Management erred in fail- 
ing to determine in the issued Deci- 
sion to Issue Conveyance that Wal- 


rus Island and Otter Island are part 


System and therefore | subject to the 
provisions of. §§ 22(e) and (g) of - 
ANCSA. The Bureau of Land Man- | 


| agment denied. that either. of: these 


two. islands. were part of the Na-_ 
tional Wildlife Refuge System and 
subject to the referenced provisions 
of ANCSA. ae 

The Secretary of the nee was - 


_ authorized and directed to acquire 
lands including Walrus and Otter _ 
Islands for inclusion in the Alaska — 


Maritime National Wildlife Ref- — 


_uge, pursuant to provisions of Title 


XIV; § 1417 of the Alaska National 
Interest Lands Conservation Act. — 


-. Based. upon this Congressional | 
act directing acquisition by the 
Federal Government-of. the Jands 


involved in the sole appealed ; issue, 


the appeal itself is. mooted a and will 
_ ibe dismissed, | ei 
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| Jd urisdiction | 
Tho Alaska Native Claims ‘ia 
peal Board, pursuant to delegation 


of authority | to administer the 
Alaska Native Claims Settlement 


Act, 85 Stat. 688, as amended, 43 
U.S.C. §$1601-16288 (1976 and 


Supp. I 1977) (ANCSA), and the 


implementing regulations. in 43 


CFR Part 2650 and 48 CFR Part 


4, Subpart J, hereby makes the fol-_ 


lowing findings, conclusions and 
decision. i: 


Procedural Beokground : 


| ~The Bureau of Land ata 
ment (BLM) published in 43 FR- 


85116 (1978), its Decision to Issue 


Conveyance (DIC) of land to— 
Tanadgusix Corp. (Tanadgusix) in 
response to village selection appli- 


cations AA~6697-A through AA- 


. 6697-E, as amended. The DIC was : 
issued pursuant to § 12 of the Alas- 
ka Native Claims Settlement Act of 


‘Dec. 18, 1971 (85 Stat. 688, 701; 43 
U.S.C. §§1601, 1611 (Supp. V 


1975)), for the onrface estate of cer- _ 
tain lands in the Pribilof-Aleutian | 
- Island area, including Walrus and » 


Otter Islands. | 
On Sept. 8, 1978, the US. Fish 


and Wildlife Service (FWs), De- 


partment of the Interior, filed its 


Notice of Appeal from the above- 


referenced DIC. The FWS, <in 


Statement of Facts and Reasons, _ 


contends that Walrus and Otter Is- 


lands comprise a unit of the Nation- | 
_ al Wildlife: Refuge System and, 
__ therefore, any conveyance of these 


islands must be subject, to 88 Bele) 
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and BLM assert in their respective 
Answers that Walrus and Otter Is- 
lands were probably never a part of 


the refuge system and therefore the 
_ restrictive language of §22 has no 


bearing on the conveyance. 

The FWS, on Feb. 14, 1979, filed ~ 
an additional statement of facts 
and reasons. Subsequently, the 
Board ordered the- parties to sub- 


“mit information on specific ques-- 
tions raised by the Board and listed. 
in its. Order ‘Requesting Further 
7 Information, dated June 6, 197 9. 
~ The FWS. filed its response on 


J uly 16, 1979. 7 
Thereafter, the eae were. 
granted numerous extensions of. 


time in which to file responses. Pro- - 


ceedings were then suspended at 


the request of the parties, pending — 
settlement negotiations and passage 


of the Alaska National Interest 


Lands Conservation Act, . L. 96- 


487, 94 Stat. 9371 (1980). 
(ANILCA), which © contained 
amendments to ANCSA.. 


On Nov, 25, 1980, Tanadgusix 
reported that (1) the D-2 Bill — 


‘(Alaska National Interest Lands 


Conservation Act) had passed Con- 
gress; (2) once the Bill was en- 
acted into law, the parties would 


file. a motion for dismissal to — 


ANCAB; and (8) the Bill com- 


pletely settled the dispute between 7 
the parties. Tanadgusix expressed _ 
its understanding that. Fws ae = 


curs with this report. | | 
ANTLCA, in § 1417, ‘authorizes: 


and directs the Secretary of the In- 


terior to acquire certain Jands in- | 


- -gusix, 
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| lide Walrus er Otter Cees 
-Tanadgusix, on. June 3, 1981, 


moved for dismissal of this appeal, 


without prejudice. In the Affidavit 
of Counsel, Tanadgusix informs 
the Board, inter alia, that counsel 


= 303 FWS concurs. 


Decision 


“Title XIV of ANILCA amends 
the Alaska: Native Claims Settle- 
— ment Act. Sec. 1417, authorizes and 

directs the Secretary of the Interior 
_ to acquire certain lands on the Pri- 
— bilof Islands, as follows: 

(ay ‘Congress finds and declares that— 
(1) certain cliff areas on Saint Paul 
Island and Saint George Island of the 
Pribilof Islands group in the. Bering Sea 


and. the: entirety. of. Otter. Island, and 
Walrus: Island, are used by numerous 


- species of migratory birds, several of 
them unique, as rookeries ; ; 
(2) these areas are of singular high ; 


--yalues for such birds;._ 


. (8) these cliff areas, from the line of 
; mean high tide to and. including the bluff — 


and areas inland from them, and the en- 
. tirety of Otter Island, and Walrus Is- 
.. land, aggregating approximately eight 
thousand acres, properly ought to be 
made and be managed as a part or parts 
of the Alaska Maritime National Wild- 
~ life Refuge | free. of any claims of Na- 
tive. Corporation ownership ; and 

_ (4) this can best “be~ accomplished 


through purchase by the United States 


. -(b) The Secretary is authorized and 
7 ‘directed ‘to acquire the lands described 


-.in subsection (2) (3) of this section on 


. the terms of and conditions set forth in 
the Agreement known as the “Pribilof 
Terms and Conditions”, between Tanad- 
- Incorporated, Tanaq, - Incorpo- 
rated, the Aleut Corporation, and the De- 


_ partment of the Interior, incorporated as: 
an Attachment of the letter of the Direc- . 
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tor, “Fish and Wildlife Service, é, Depart. 
ment of the Interior, dated August. 4, 


- 1980, file reference FWS 1866, addressed 


to the Aleut, Tanadguisix, and Tanaq 
Corporations. The “Pribilof Terms and 
Conditions,” as referenced in this sub- 
section, are hereby . ratified as to. the 


‘duties and obligations of the United 
States and its agencies, Tanadgusix, In- ae 


corprated, Tanag, Incorporated, and the | 


Aleut Corporation: Provided, That the | 
_“Pribilof Terms and Conditions” may be 
' modified or amended, upon the written 


agreement of all parties thereto and ap- 
propriate notification in writing. to the 


“appropriate committees of the Congress, : 


without. further action by the Congress. 
Upon acquisition by the United States, - 
the lands described in such subsection 
(a) (8) shall be incorporated within, and 
made.a subunit of, the Alaska Maritime 
National Wildlife Refuge and admin- 


‘istered accordingly. 


(c) There are hereby authorized to. be 


. appropriated for the purposes of this sec- . 
_ tion, out. of any money in the Treasury — 


not otherwise appropriated, for the ac- 


quisition of such lands, not to exceed 


$7,500,009, to remain available until ex- 
pended, and without regard to ace! year. 
limitation. a. 

(d): The.land or money ecthangel un- eS 
der this section shall be deemed to be 


'. property exchanged within the meaning 


of section 21(¢) of the Alaska Native : 
Claims Settlement Act. 


The lands in dispute ; in this ap- - 
peal are included in lands to be ace 
quired by the Secretary. of the In- 
terior for the United States to be 
incorporated as a subunit of the — 
Alaska Maritime National Wildlife — 


Refuge. ANILCA moots the issues 
on appeal before ANCAB. 


[1] An appeal to the Secretary. | 
of the Interior will be dismissed. 


~where enactment of legislation ren- 


ders moot: the questions raised on 


| 760 DECISIONS 
appeal. See Gibbonsville Townsite, 
30 IBLA 74 (1977). “Accordingly, 
the appeal of FWS must be ‘dis- 
missed. Counsel for Tanadgusix, in 


affidavit filed with motion for dis- | 


missal, states that “[w]hile Mr. 


: Fisher {counsel for FWS] and I do 


not foresee any problems in obtain- 
ing the appropriation. and effect- 
uating the exchange, the remote 
possibility of a problem dictates 


that the appeal be dismissed with- | 


out prejudice.” > 
‘The Appeal of US. Fish ana 


| Wildtife Service, ANCAB VLS 


a 8-61, is hereby dismissed. . _ 
The dismissal of this appeal has 


no -effect on: any ‘right of appeal 


which may accrue under terms of 
_ the above- referenced legislation. 


Aproan, F. DUNNING Li 
| Administrative J ae 7 


J Sees Batpwin ee 


A dministrative J wdge. : 
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CEMENT CO. 
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Decided August 25, 1981 | 
: or ‘from: ‘the Decision — of the 


Alaska State Office, Bureau of Land 
Management AA-14015._ | 7 


Decision affirmed, 


1. ‘Alaska Native Claims Settlement | 


«Act: Native Land Selections: Regional 
- Selections:: 


tive Claims Settlement Act: ‘With- 


drawals and Reservations: Withdraw- 


als for Native Selection: Generally _ 


OF THE DEPARTMENT OF THE INTERIOR 


. Sec. 


Allocations—Alaska Na- | 


{88 LD. 


14(h) (8) ( (B) of ANCSA, which 
governs. withdrawal and allocation of 
lands for selection by the Native regional | 
corporation. for southeastern Alaska, con- 
stitutes an exception to the requirement 
that lands withdrawn and allocated by 


the Secretary under § 14(h)(8) must be 
from unreserved and wnappropriated - 


lands outside areas withdrawn by 88 11 | 


and 16. 


Q.. ‘Alaska Native Claims Settlement 


Act: Alaska Native Claims Appeal 


Board: Appeals: : Genorelly—Regule- 
tions: Generally _ | Ae 
The Board is bound by quiypromuiented 
Departmental regulations as well as by 
Departmental policy expressed in Secre-— 
tarial: Orders published in the Federal | 
Register or set forth in the Departmental, _ 
Manual. 


3. Alaska Native Claims Settlement 
Act: ‘Administrative Procedure: Gen- | 


| erally—Alaska N ative Claims Settle- 
ment Act: Conveyances: Valid Exist- 


ing Rights:. Third-Party Interests— _ 
Mining Claims: Determination of Var - 
lidity , 


Pursuant to. ei Densvemental Manual 
~ 601 DM 2, requirements in Secretary's 
- Order No. 3029, as to adjudication of — 


Federally-created: interests, do not apply | 


to unpatented mining claims and the Bu- 


reau of Land Management is not required 
to adjudicate mining claims before con- - 
veyance. Pursuant to ANCSA and Secre- _ 
tary’s. Order No. 3029, as amended, lands 
selected by a: Native corporation must be 
conveyed. by the Bureau of Land Man- . 
agement notwithstanding the existence of 

am unpatented mining claim within such . 
lands which has not been adjudicated for 
validity under the general mining. laws. 


4. Alaska Native Claims Settlement | 


«Act: Conveyances: Generally 


| When lands have been selected by a Na- 
tive corporation and approved by the . 
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Bureau of Tanda: Nata detent for con-- 


veyance under ANCSA, such lands may 
be excluded from conveyance only pur- 
suant to provisions of. ANCSA or imple- 


menting regulations which constitute an 


exception to the requirements of Secre- 
tary’s Order No. 3029, as. amended. 


5. Alaska Native Claims Settlement 


Act: Native Land Selections: Selection | 


Limitations _ 
. Regulations in 43 CFR 2651. 4(e) cuntiot 


be applied to permit a selecting Native 


corporation to exclude lands within un- 
- patented mining claims after the Seiecnon 
‘period has terminated. i 


6. ‘Alaska Native Claims Settlement 
Act: Conveyances: : Generally 


Hxclusion of the disputed mining elaine 
from conveyance, pending their adjudi- 
cation, is not permitted under any provi- 
sion of ANCSA | or implementing reales 
tions. . 


", Alaska Native: ‘Claims Settlement | 


Act: Conveyances: Valid Existing 
Rights: : Third-Party Interests—Min- 
ing Claims: Possessory Right 


. When an unpatented mining claim is 


- situated within lands. selected and ap- | 


| proved for conveyance under. ANCSA, 


the possessory interest of the mining . 
_ claimant is protected under provisions _ 


of §22(c) and 48 CFR 2650.3-2 as a 
valid existing right notwithstanding that 


the Bureau of Land Management has not 
adjudicated. such unpatentea:: mining 


claim prior to conveyance. 


| APPEARANCES: Frank E. Nash, Esq,, i 
- Miller, Anderson, Nash, Yerke & 
Wiener, for appellant; Dennis J. 
Hopewell, Esq., Office of the Regional 
Solicitor, for the Bureau of Land 


Management; Richmond F. Allan, Esq. 
and Dan A. Hensley, Esq, Duncan, © 


| sis: 
ANCSA are not required to be from 
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Weinberg & mies, P. C: for Sealaske 
Corp... 


OPINION BY ALASKA 
_WATI VE CLAIMS APPEAL 
a | BOARD a ns. 
Summary of Sonia a4 


The appellant challenges convey- Fe 
ance to a southeastern Alaskan Na-_ 


tive regional. corporation under 


~ § 14(h) (8) (B) 


of ANCSA, of 
lands on which appellant. has un- 


patented mining claims. Issues de- 
cided include whether the. appro- 


priative effect. of the mining claims 


prevented. withdrawal of the land 


for selection under § 14(h) (8) ( B), 
on the grounds that such withdraw- 
als were required to be from unre- 


served and unappropriated lands; — 
_ whether the Bureau of Land Man- ‘ 
agement is ‘required | to adjudicate. 

the validity of mining claims before _ 


conveyance under ANCSA of the 


land upon which they are located ; 


whether, if adjudication is not a 
prerequisite to conveyance, such 


lands may be excluded from con- 
veyance, without prejudice to the 


grantee, Native corporation’s selec- 


tion rights, until adjudication is — 
- completed ; 


: and whether unpat- 
ented mining claims are protected 
as valid existing ‘Tights under 


ANCSA. 


The Board finds that withdraw. 
under = § 14(h)(8)(B) of © 


unappropriated. lands; that the Bu- 
reau of Land Management is not re-. 


quired to adjudicate unpatented 


mining claims as a prerequisite to 
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conveyance nde ANCSA of land 
on which they are located; that 


 Jands. on which unpatented mining 


claims are located may not be ex-— 
cluded from conveyance in the man- 
ner advocated by parties to this ap-— 
peal; and that possessory interests 
_ ereated by unpatented mining 
claims are Ea par suant to- 


4 § 22(c) of ANCSA. 
| Jurisdiction a - 


’ The Alaska Native Claims Ap- 
peal Board, pursuant to delegation 
of authority to administer the 
' Alaska Native Claims. Settlement 
Act, 85 Stat. 688, as amended, 48 


US.C. $$ 1601-1628 (1976 and 
= Supp. I 1977), and the implement- 


ing regulations i in 43 CFR Part 2650 


and 43 CFR Part 4, Subpart. J, 
hereby ‘makes the following find-— 
ings, conclusions and decision. 


Procedural Background. 
“-Sealaska Corp. (Sealaska), on 


Dec. 12, 1974, filed selection appli- 
cation AA-14015, as amended, wn-— 


der the provisions of g 14(h) (8) of 


a the Alaska Native Claims Settle- 


ment Act of Dec. 18, 1971 (85 Stat. 


~ 688, 705; 43 U.S.C. §§ 1601, 1613(h) — 
(8). (1976) ), for surface aaa sub- 


surface estate of certain lands with- 
drawn pursuant to § 16(a) (43 CFR 
—-1615(a)). for Native villages in 


— southeast Alaska. _ | 
On May 3, 1979, the Bureau: of 
Land Management (BLM). pub- 


‘ , lished 1 in 44 FR 25940, a Decision to 
Tssue Conveyance (DIC) to. Sea- 


laska pursuant to §14(h)(8) of 
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| Oregon 
(OPC), filed its notice of appeal _ 
and statement of reasons asserting 
that BLM erred by failing to ex- — 
clude from the DIC lands which 
had been appropriated in. 1965 by 
the location of 40 limestone placer 
- mining claims. The appellant as- 
_ serts that lands appropriated under | 
the mining laws are not available. 
under § 14(h) (8) of. ANCSA, and. 
further that § 14(g) of the Act pro- 
tects the inchoate right of a mineral _ 


[88 7. 


—ANCSA including certain lands 3 in 
question located in T. 78 S., R. 82 E. 
Copper River meridian. _ | 
On May 28, 1979, the Appellant, 
Portland Cement. Co. 


locator as a valid existing right. - 
Sealaska responded on June 20, 


1979, that. no appropriation of dis- 
puted lands can be claimed until the | 
validity of the unpatented mining 
_ claims has been adj udicated Sealas- 


ka states that: (1) selection under 
$14 (h) (8) is not subject to land 
availability pursuant to § 14(h) (8) 

(B), but is made from public lands 

pursuant to §16(a) and §3(e) of | 
ANCSA; (2) the validity of appel- 
Jant’s mining claims, and their — 


resulting status as valid existing 
rights, can only be determined by — 

adjudication under the.mining 
laws; (3) Secretary’s Order No. 
8029, 48 FR 55287 (1978) (8.0. 7 


8029) does not apply to mining © 
claims; (4) §22(c) of ANCSA re- 
quires conveyance of lands to Native — 
corporations subject to mining _ 
claims; and (5) BLM is required to 


determine validity of mining claims _ 


and jurisdiction over segregated 
lands should be remanded. | 


a “OREGON: PORTLAND CEMENT co. 
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| BLM eens ce ee primary ise. 

sue is whether § 14(h), requiring — 

selections to be from “unreserved — 

and unappropriated” lands, applies - 

to Sealaska’s selection under § 14 


~~ (h) (8) (B). BLM. contends that 


selection under subsection (B)i is an 


-* exception to §14(h). 


_... Further briefing’ filed. by parties : 
. reflects consideration of the Secre-. 
_- tary of the Interior’s Order of Nov. 
_. 20, 1979, amending S.O. 3029, and ~ 
é dication. 
Court in Alaska Miners v. Andrus, — 
A-76-263 (D. Alaska), Memo- - 
randum and Order dated Oct. 19, 


alco findings of the US. District. 


1979. 

BLM contends that if g: 14 (h) (8) 
(B) is an exception to the criteria 
for determining land availability in 

§ 14(h), then the decision in Alaska 


Miners, supra, is applicable. The 


Secretary’s amendment of S.O. 3029 


in. Departmental Manual Release 
No, 2246 (601 DM 2), does not re- 


quire BLM to adjudicate the va- 
lidity of OPC mining claims before 


conveyance to Sealaska. BLM also. 


‘states that conveyance may be made 
in absence of. application made pur- 
suant to 43 CFR 2650,3-2(b). 

After giving consideration to the 
Secretary’s amendment of S.0. 3029 


and of decision in Alaska Miners, 


SUpTA, Sealaska, has proposed ter- 
mination of this appeal. 


_ = 
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hile con-— 
. . tinuing to assert BLM’s obligation — 
to determine the validity of appel- _ 
 Jant’s mining claims, Sealaska con- | 
—cedes that such a determination is 
not a dispositive issue in this” wa : 

| the ea and the Board oe | 
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=Sanlnckn proposes ‘ast the Boned ba 


remand to BLM. with directions to: 
(1). define: lands in. dispute with 

more. ‘specificity ;. and (2) exclude ~ 
‘the land area: of the disputed min- _ 
‘ing | claims from. the DIC while 7 
leaving the same land, alterna- Ss 
tively, subject to Sealaska’ s selec- 
tion and available for later convey- 
ance to Sealaska, or available for 
later patent to the appellant under 


the mining laws, Upon final adju- : 


On Jan. 15, 1980, BLM agreed to 
this. proposal except: that further 


definition of lands in dispute was 
_ not possible due to insufficient. data. 


BLM suggests vacation of presently 
segregated lands from the DIC by - 
order of the Board;. ‘Sealaska 
agrees. It is asserted that the pro- 
posed alternatives. would . enable - 
Sealaska, to: | 


ee ‘relinguish selection of disputed lands; ee 
2. contest the. validity of the mining 2 


~ claims; . 
3. request conveyance of lands sine to 


unpatented. mining claims while allow- Coe 


ing appellant to: 


a. pursue mining claims to patent; 
b. continue possession. of claims ; or 


7 a give up the mining: claims. : 


OPC has moved to exclude the 
land | ‘subject. to. this. ‘appeal and 


‘terminate the appeal maou aa 
- udice to any party. 


Sealaska cites 48 CFR 2650. 0-8 - 


‘ag Secretarial authority to waive 
agency regulations. Sealaska sub-" 7 
mits that 43 CFR 2651.4(e) poses - 
no ban. to the disposition: of this ap-. 


peal in the manner sought by all of 
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| now proceed to > effect such disposi 
| tion. ji | 


e Initial briefs of all Wee in this 
appeal identified lands in dispute as 
within the withdrawal area of 
Klukwan Native village. This. was 
- in error and the parties now agree 
that all lands i in dispute are: located 


7 ‘within the withdrawal area of Hy- 


daburg Native village. which 1s 


~. listed in § 16(a) of ANCSA. The 
oe Board accepts that all disputed 
-Jands i in this appeal are withdrawn 


in the vicinity of Hydaburg Native 
| — alee to S aa 


Decision 


- ‘The frst issue raised by OPC is 
that. BLM erred in: failing. to. ex- 


clude their mining claims from 
lands approved for conveyance = 


the DIC, because § 14 (h) 


ot 7 ANCSA. limits selections to. Bal 
served and unappropriated public 


lands,” withdrawn" for. this” pur- 
- pose; since the unpatented mining 
claims constituted an appropriation 
of land affected, they are not avail- 


able under ANCSA for selection by 


- Sealaska. : 

In application AA-14015 Sex 

laska selected entirely from -lands 
withdrawn by the Secretary for 
selection under provision. of § 14 

(h) (8). of. ANCSA. Withdrawals 

under terms of § 14(h) are required 

to be from “unreserved and unap- 


propriated public lands” located 


outside areas withdrawn by §§.11 
and 16 of. AN CSA. This scheme 
was unworkable in southeastern 


Alaska and corrective measures: 


were attempted by amendment to 


DECISIONS OF THE DEPARTMENT oF THE. INTERIOR 
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ANCSA, as explained i in te legis- | 
lative history and purpose of P.L. 
94-204, 1976,°U.S. Code es & 


| Adm. News, p. 2396: 


~The Native region ‘created ie the 
Settlement Act for southeastern Alaska — 


was precluded, generally, by the Con- 


gress from sharing in the land benefits 


of the Act. This area encompasses the — 


Tlingit-Haida Indians. Prior. to enact- 
ment of the ‘Settlement Act, this tribe 


recovered an award of several million | 


dollars against the United States: for ex- 


tinguishment of their aboriginal land 
; claims in the’ ‘southeastern area. 


In consideration of. this fact,. the 


southeast region (Sealaska, Inc.) does 
not generally share in the land benefits. 
accorded to other regional corporations. 
- However,. 


Sealaska, Inc., does receive — 
certain land entitlements under section 
14(h) (8) of the Act. The estimate is | 
that Sealaska’ Ss share. will approximate | 
200,000 acres. _ | : / 
-Practically. the entire area. of ‘south: 
eastern Alaska is encompassed, by. the 
Tongass ‘National Forest. What remains : 


is either State or privately-owned lands, 7 | 
national monuments, 


village “selected 


lands, .mountain tops. or: glaciers, or 


otherwise valueless lands. If Sealaska’s . 
entitlement under. section 14(h) (8) is 


not to be ‘meaningless, it must be allowed 

to- select: lands: within the peneass Na- 

tional Forest. : “ee 
This section [section 10] provides, that 


Sealaska,. Inc., may select. its approxi- a 


mately 200, 000 acre entitlement from 
lands which were withdrawn in the © 
National: Forest. for selection by village 
corporation of the southeastern region, | 
but. which were not so. selected. This 
section provides. that Sealaska, “Inc. 
may not select any lands an [sie] Sex 
Admiralty Island in the withdrawal for 
the village of Angoon. In addition, no 
selections can be made in the withdrawal 
for the villages of Yakutat and. Saxman, 
unless the Governor of the State of © 
Alaska or his delegate consents to auch 

selection. : - 
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The initial péranant amendment 7 
and interests therein located - in Alaska 


except: (1) the smallest practicable tract 


to ANCSA was by P.L. 94-204, Sec. 


10, 89 Stat. 1146 (1976), referred to ~ 


as “this section” in the legislative 


history just quoted. This amend- 


‘ment was deleted as part. of 8$ 16(b) 


~ and added to § 14(h). (8) as. (B) by 
PLL. 95- 178, Sec. 2, 91 Stat. 1369 


(1977). 


For. reasons stated in the ‘above. 
legislative history, the acreage al-— 
location to Sealaska under §14(h) 
(8) could not be met under the 
__ eriteria for availability of land for 
~ selection under §14(h). As with- 
-drawals for southeastern villages. 
under terms of § 16(a) were with | 
few exceptions, “reserved and. ap- 


| | propriated” lands within the Ton- 


 gass National Forest, they were un- 


available for selection under § 14 


_ (h). Thus Sealaska’s allocation of 


acreage must either have come from 


-- additional portions of the. National | 
i, Forest outside the area.of §16(a). 


ae withdrawal,} or from lands already 
poration for southeastern. Alaska, 


constitutes .an exception to the re- : 


withdrawn. for Nelage selection 
which remained un lected after the 


ot village entitlement was satisfied. 
-. The latter alternative was chosen. in 


the amendment with the result. that 


lands available for selection would — 
i include. all public lands‘ as: defined » 
in §8(e) of ANCSA located within. 

§ 16(a)- withdrawal area and not: 
selected by the’ village corporation. : 
Public lands are defined 3 in 1§ 3 (e) as : 


follows: 


a ‘The ‘Penlonal Native. ccenoration. for south- 
-_ eastern: ‘Alaska would. have no selection rights 


- to lands outside of. the areas withdrawn by 
(§lbof ANCSA. ae 9 


ANCSA, » which. ‘governs Ww 
. drawal and allocation of lands for 


| “pyblic lands” moana’ all Federal landa 


as determined’ by the Secretary, enclos- 


- ing land actually used in connection with —- 
the administration of any Federal instal- 
lation, and (2) land selections of the | 
‘State of Alaska which have been patented — 

or. tentatively approved. under section 6 


(g) of the Alaska Statehood Act, as 
amended (72 Stat. 341, 77.Stat. 223), or 
identified for. selection by the State prior me a 
to January 17, 1969; a 


Thus ‘under §14(h) (8) (B) oc: | 
laska was. permitted. to select its 


allocated acreage from lands with- _ 
-in- areas withdrawn pursuant to 


§ 16 (a) of ANCSA, which were re- 
served © and . appropriated. This 2 


moots as an issue whether a valid 
perfected unpatented. mining claim _ 
is such an appropriation of public 
land as to prevent withdrawal of _ 
lands under § 14(h) of ANCSA. 


Sec. 14(h)(8)(B) of | 


with- © 


UH, 
selection by the Native regional cor- 


quirement that lands- withdrawn a 
and allocated under § 14(h) (8) can 


only be unreserved | and unappro- | - 
priated lands outside areas | with- = 


drawn by §§ rt and 16. 


The next issue. is hehe the 
| BLM is required to adjudicate the 
validity of. unpatented — mining - 


claims located. within . the. lands 


selected: prior to conveyance pur- 
; i  suant to ANCSA. Both appellant a 
and Sealaska initially urged the.» 
Board to remand for adjudication a 
| by BLM the j issue of validity of ap- | 
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pellant’s unpatented mining Gace : 


before « conveyance. However, a deci- 
sion in the case of Alaska Miners, 
supra, and the Secretary’s amend- 


. ment to S.O. 3029 on Nov. 20, 1979, 


are controlling on this issue. 


In Alaska Miners, ‘Supra, ae | 
Alaska miners filed suit: before. the 
District Court of Alaska seeking to 


have certain portions of the Alaska 


Native Claims Settlement Act, 43, 


U.S.C. § 1601 e¢ segq., and imple- 
: menting regulations, declared to be 
void as an unconstitutional taking 
of their property interests in lo- 
cated and perfected but unpatented 
_ mining claims. The Court decided 


only on the question of “whether | 
the United States may transfer. 
whatever legal interest it retains in : 


7 perfected unpatented mining claims 
- to a third party * 
7 declared that: 


- The fate of ~mining ‘claims was te 
pressly addressed in Section 22(¢) of the — 


Settlement Act: € & x The clear thrust 


of these provisions 122(e)} is. to permit 
conveyance to. a Native | corporation | of 


lands on which a perfected mining claim 
has been located. The regulations imple- 
_menting this section: further lend support 


to this reading. 48 C.F.R. 2650.3-2. It is 
not. argued here that conveyance will 
work to divest plaintiffs of: their posses: 


Sory right in their ‘unpatented mining 
claims. The government does not. urge 
- this nor do I find this to be 50, * * * 


ea sa Me oe as ie a 


The parties’. are .in apparent agree- . 
ment that a claimant who perfects .a min- 


ing. claim,, without seeking. patent, ac- 
quires the ‘substantial property right of 
possession. This right of possession > is 


exclusive and remains’ with the claimant — 
so long as the claim Temains perfected, _ 
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ete 99 The Court 


[88 ILD. 
$0 US. C. 26, 28 ; ‘Wilbur v. Krushnie, 280 
U.S. 306, 316-17 (1930). a a = 


Alaska Mi iners, supra, at Q-8.. 


S.0. 3029 establishes the ae 
ment’s position regarding valid ex- 


: isting rights under ANCSA. 


In addressing the issue of adj udi-- 


: cation of third-party interest, S. O. 


3029 states: 


» Another issue for resolution is - to what. 
extent the law cand regulations require 
the Department to identify and determine 
the validity of (adjudicate) pad: party 


valid existing rights. : 


Clearly. the saints act of. list- 
ing an interest asa valid existing right or 
of failing to list it does not create or ex- 


tinguish the right. Because of this the | 
ultimate validity of all interests may re-— 
quire court litigation. : 


ON evertheless it is ie adiate for BLM 
to determine. in the. first instance. .the 


validity of. those interests which are cre- 
. ated by federal law since BLM is in most 


cases the agency charged with the ad- 
ministration a those laws. *.%.* [Italics 


| added. ] 


43 FR 55291. 7 aa 
The underlined: \utanies Abere. 


would lead one to understand that 


mining claims must be haa 


before conveyance. 
» Subsequently, on Nov. 20, 197 9, 
the Secretary in the ginendment to 


~S.0. 3029, after alluding to some 
‘confusion caused. by. S. 0. 8029, 
stated 1 in pertinent: part: | 


‘The sentence {in 8.0. 3029] concerned 


'.. the. adjudication by the. Bureau of Land 
Management (BLM) of certain. potential. ae 


third party interests in land being con- 


_ veyed to Natives. It reads: 
: “Nevertheless ‘it is appropriate for: BLM 


to determine. in . the. first . instance the 
validity of ‘those interests. “which are 


created by Federal law since BLM is in : 
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ee cases. the agency charged with the 
administration of those laws.” — : 


This sentence was not’ intended to re- 


quire the adjudication of unpatented. 


| mining claims located under. the Mining — 
Law of 1872, 17. Stat. 92, 30 U. 8.Cc. § 22 
et seq. Congress, in ‘section | 22(c)_ of 


ANCSA, specifically treated unpatented 


mining ‘claims’ differently from other — 


types of possible pre-existing rights. Sec- 
- tion 22(c) and the regulations implem- 
enting it provide that the land on which 


an unpatented mining claim is located, if. 


selected by. a Native corporation, will be 


| conveyed unless prior to conveyance the | 


Claimant files an application for ‘mineral 
patent or mineral Survey: 43. CER 2650. 
$2.8 * | 


” MES. 4 oo * 


For the foregoing reasons, the sen- 


tence should: be revised to read: 

“Nevertheless, it is appropriate for BLM 
to determine in the first instance the val- 
idity of those interests created by federal 
laws, which are administered by BLM; 
other than unpatented mining claims un- 


der the Mining Law of 1872, 30 U.S.C. 


§ 22 et seq., i at 
Appendix 2 to 601 DM 9. 


Thus the Department een is 


that determination by BLM of the 
validity. of unpatented mining 
claims is not a prerequisite to con- 


veyance to a Native corporation 
and land on which an unpatented — 


mining claim i 1s located will be con- 


veyed. to the selecting Native, cor- | 


_ poration. » 
The Board. has end held 


that itis bound. by statements of 
‘Secretarial policy contained in a 


Secretarial Order published i in the 
Federal Register. Appeal of Ouzin- 


= hie Native Corp., 4 ANCAB 3, 86 
LD. 618. (1979) © [VLS 8-7]. The . 
Board i is also bound by statements 
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of policy: nae ee the Siaibtairy and | 
contained in a published. Depart- - 
mental Manual Release. 


[2] The Board is bound | by pea | 


| promulgated. Departmental regula-— 
tions as well as- by Departmental — 
: policy expressed i in Secretarial Or- 
ders published i in the Federal Reg- 
aster or set. forth ; In Departmental 
Manuals. ic 


[38] Thus pursuant t to- 601 DM 2, ce 
requirements in S.O, 3029, as to ad- 


judication of Federally created in- 


terest, do not apply to unpatented 


. mining claims and BLM. is not re- 


quired to. adjudicate mining claims 
before conveyance. Pursuant to 
ANCSA and S.0. 3029, as amended, 

lands selected by a Native corpora-. 
tion must be conveyed by BLM not- 
withstanding the existence of an un- 


patented mining claim within such 


lands which has not been adjudi-. © 
cated for validity under the general 
mining laws, 

In the absence of a ‘requirement 
for adjudication before conveyance, - 


the parties request that conveyance 


to Sealaska of lands affected by the 
mining claims be delayed. pending 
an ultimate adjudication: of the — 
mining claims and urged termina- 
tion of the appeal without. prejudice 
to. Sealaska’ s selection rights or. to 
the validity of the claims. Having 


_ found that S.O. 3029, as amended, 
mandates conveyance, the Board | 
cannot grant. this request. . a 


[4] - When lands. = been _ 
selected by a Native corporation 


and approved by BLM for convey- 
ance under ANCSA, such lands 
y, may, be: excluded, from conveyance ie 
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only parduait to. provisions of 4 


ANCSA or implementing regula- 


tions which constitute an exception 
- to the requirements of S. QO. 3029, as 


amended. | 
In | addressing his | 
whether any provision of ANCSA 


or regulations in 43 CFR can enable» 
the Board to terminate this appeal - 
in the manner proposed, all parties 
briefed the possible effect of provi-, 


sions in § 2651.4(e) on this issue. 
Sec. 2651.4(e) states: 
- Village or regional corporations are not 


required to select lands within an unpa- 
tented mining claim or millsite. Unpa- 


ented: mining claims and millsites shall 


be deemed to be selected, unless they are 
-excluded from the selection by metes and 
bounds or other suitable description and 
_there is attached to the selection applica- 
tion a copy. of the notice of location and 
any amendments thereto, If the. village 
or regional corporation selection omits 
lands within an unpatented mining claim 


‘or millsite, this will not be construed as 


violating the requirements for compact- 
ness and contiguity. If, during the selec- 
tion period, the excepted mining claims 
or millsites are declared invalid, or under 


the State of Alaska mining laws are de- 


termined to be abandoned, the. selection 
Will no longer be considered: as compact 
and contiguous. The corporation shall be 


‘required to amend its selection, upon no- | 
tice from the authorized officer of the 
; Bureau of Land Management, to include 
the lands formerly included in the mining: 


claim or millsite.-If the corporation fails 
to amend its. selection to include such 
lands, the selection may be rejected. | 


Thus under § 2651. 4(e) ‘the se- 
lecting Native corporation has. an 
-. initial choice: to omit from its se-_ 
lection lands situated within an un-- 

patented mining claim or to. select. 
_ lands upon which the mining claims 
are situated. seas the effects of 2 
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“such an 1 omission are tnnecte of — 

-any concern with the mining elaim- 
ant’s possessory interest as an en- 
cumbrance, and entitlement to se- 


lection from excess selected lands to 


replace those in the omitted mining ‘ | y 


claims.. The usual requirement of 
compactness in selection. i is s excused 
to permit such omissions. 

_ If, however, dane’ the re- 
inainder of the selection period the 
mining claim is either. found in- 
valid or abandoned, this finding 


would eliminate the basis for omis- 


sion of the claim and would again 


make applicable the requirement 


for compactness. In that case, fail- 
ure of the Native corporation to 
amend the selection application and 
select the previously omitted min- 
ing claim may cause their selection 
to be rejected under § 2651.4(e). 

43 CFR 2652.3(e) provides: “Re- 
gional corporations are not required 
to select lands within unpatented 
mining claims or millsites, as pro- 


vided in § 2651, 4(e) of this mer: 


ter.” 

The selecting Native sarpeenion 
is authorized to omit unpatented. 
mining claims only until termina- 


_tion of the selection period ‘desig- 


nated in 8 2653.4 (c) : “As to all re- 
cipients under section 14(h) (8) of — 


the Act * * * September 18, 1978.” 
‘The terms of § 2651. 4(e) are not 
applicable to the issues. raised in 
this appeal because Sealaska did 


not choose to omit OPC’s unpat- - 
ented mining claims from lands se- 


lected during their selection period, —_ 
nor do they wish t to do so.at. this - 


time. 
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2 TB] ‘The Board enn use that 
regulations in 43 CFR 2651.4(e) 


cannot be applied to permit a select-— 
- ing Native corporation to exclude 
lands within unpatented mining 
‘claims after the selection period has. 
terminated. 
OPC contends. that § 2688.9 (b) : 
_- does support the requested action by 


permitting selection of. acreage in 


; excess of actual land entitlement in — 
- event of any conflicts. The Board 


| disagrees, 


‘Sec. 2653.9 (b) proviles in per- 
tinent part: “A regional corpora- ‘ 


~ tion may select, a total area in excess 
of its entitlement * * * in the event 
of any conflicts.” 


The purpose of this provision: is 
to assume full selection entitlement 
. despite any selection conflicts. In — 
any case, the selection scheme of this — 


provision calls for the prioritizing 


of alternate selections. during the 
selection period. Pursuant to. the — 
DIC issued by BLM the disputed - 
-- Jands in this appeal were properly - 

__ selected and were approved for con- | 


- veyance to Sealaska notwithstand- 


ing the existence of OPC’s. ‘un- | 


patented mining claims. 


Because there is no conflict with 
Sealaska’ s selection of lands upon 
which OPC’s unpatented mining. 
_ claims are situated, this provision 


is not applicable to any i issue in this 
appeal. 7 


Regulations wen govern. ae e 


tion applications by a Native re- 


_ gional corporation for lands allo- 
_ cated under terms of § 14(h) (8) 


are found in 43° CFR 2653. Oke); 
| which states j in pertinent part: 


pact 


- Selections need not be contiguous put . 


must be made along section lines in rea- — 
sonably compact traets #* * Tot inelud- 
ing any unavailable land. contained 
therein. * * * Bach tract. selected shall 


not be considered to be reasonably com- — 

if (1) it: excludes other lands. 

for selection within its exterior ee 
aries ee. | | 


This eon | defines the re- 
quirement for compactness in re- 
gional § 14(h) (8) selections which — 


| prohibits exclusion of lands other-- 


wise available within a ‘selected | 


tract. An exception to this compact- 
“ness requirement is found in § 2651.4 . 
(e) which specifically authorizes a 


Native corporation to omit lands 


within an unpatented mining claim a 
from selection during the. selection 2 


period. | | 
See. 14(h) (8) (B) of -ANCSA 


provides in part: “Such allocation . 7 
as the Regional ‘Corporation for. 
southeastern Alaska shall receive — 

under this paragraph shall be se- 
lected and conveyed * * *” and 
regulations in 43 CFR 2652.0-3 
provides . 


in part: “[Slections- 
14 * * * (8), provide for the con-— 


_veyance to regional corporations of | 
. the selected surface and subsurface. . 


estates, as appropriate.” 
From the above regulations and | 


Fou S.0O. 3029, as amended, the - 
Board has found it to be avionace. | 
that all lands which are available 
‘as public lands under §38(e) of 
ANCSA, and have been properly ne 
selected by a Native corporation, 


must be conveyed by BLM unless | | 


there is lawful. ey not to fo ; 


convey. | : 
_ ‘The Dae have further con- ma 


770 
tended that such authority i is found. 


in various. provisions _ of ANCSA 


and. regulations in 43 CFR which 
fall, into two general categor les. 

First, the Board should pak an 
aniilogy to regulations under which 


the selection of lands may be 


amended by the selecting Native 
corporation or lands are excluded 
after selection. 

BLM asserts that the exclusion of 
_ mining claims | may be based upon 
the similarity with provisions of 48 


CFR 2650. 2(d) (1). and (f). These 
| regulations provide for additional 


and amendatory filings of applica- 
tions or how land selection adjust- 
ments are made after the initial se- 
— lections either by the applicant or 
- with their consent. They do not pur- 
port to allow any action on land se- 
lections. after the © filing period has 
expired. 

BLM refers to 43 CFR 2651. 4(e) 
as an example of regulations per- 
- mitting exclusion of mining claims 


from conveyance. The Board has — 


ruled herein that these. regulations 
donot apply in the circumstances of 


this appeal because the selection Pe: 
, riod i is. over. 


Furthermore, penne has con- 
sistently adhered to its right to 


conveyance of the disputed lands— 


and is not.even now seeking to omit 
those lands from its selection. To 
‘the contrary, Sealaska and OPC in- 
sist: that conveyance rights to the 
disputed lands under ANCSA must 


be retained after. conveyance of the 
unaffected lands. Sealaska does not 
now seek to omit OPC’s unpatented. 
mining claims from selection but - 
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Seeks to retain its selection rights 
after the lands are excluded from. 
the initial conveyance, 


Regulations in 48 CFR 2650. 3-9, 


as referred to in 8.0. 3029, as 


amended, allow a mining: claim for 


- which mineral patent’ application ~ 
has been made, to. be excluded from 
conveyance. This regulation has no 


application to the present appeal 
because OPC has not applied for 
mineral patent to the mining claims 


‘in question. | 


The Board finds that. the’ anal- 
ogies made in reference to these reg- 


ulations are not applicable to the 


issue presented in this appeal. 
Secondly, the Board is referred 
to regulations which provide for 
the use of Secretarial discretion in — 
walving regulatory requirements. 
- OPC refers to use of discretion as 
illustrated ‘in § 22(f) (authorizing 
land exchange) and §17(b) (38) 
(authorizing public cen of 


-ANCSA. 


‘Sealaska urges use of a oe 
tionary waiver of requirements as 


in 43° CFR 2650. 0-8, which reads: 


The Secretary may, in. his discretion, : 
. waive any nonstatutory requirement of 
these regulations. When the rights of — 
third parties will not be impaired, and 
when rapid, eertain settlement of the 


claims of Natives will be assisted, minor 


| procedural and. technical errors should be 
waived. 


BLM eae that fauiatien: 
of the appeal as requested requires | 
utilization only of poliey and raises : 


“ne legal issue. 


“None of the provisions for use ae | 
discretion or waiver have been dele- 


gated to o Board, and mn any ¢ case, 
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the issues now on appeal have noth- _ 
ing to do with the. specific subject 


matter upon which the Secretary's 
discretion is to be exercised. | 
Land selections made under 
terms of §14(h) (8) (B) -may’ be 
viewed as ‘exceptional. procedures 


which required a different selection 


schedule’ for Sealaska than for the 
other Native regional corporations. 


_ However, no such selection schedule 


_has been set forth and therefore the 
provisions of current regulations 
: must govern. 


[6] Rt the Board finds 


tint exclusion of the disputed min- 
ing claims from conveyance, pend- 
ing their adjudication, is not per- 


mitted by any provision of AN CSA. | 


or implementing regulations. . 


_ As an additional basis for appeal 
OPC asserts ‘that BLM failed to 


recognize in the DIC that their 
unpatented mining ‘claims. are valid 
existing rights _ under § 14( e) of 
ANCSA. 


_ ‘Sealaska states ifs onto inso- 
far as OPC’s unpatented. mining — 


. claims within their selected lands ¢ as 
follows: | 


The ultimate issue between appellant, 
: and Sealaska, on. the other, | -is whether 


appellant’ Ss claims are valid. If they prove | 
to be, they constitute | valid existing : 
‘rights under the ‘Settlement ’ “Act. (and 


generally) and entitle appellant to re- 


as they remain. valid) and, if appellant 


elects, to: enter the claims for patent- _ 


‘ing. Ha 


i, ‘Sealaske’s” “Biiet ” in "Response i“ oe 


: Order of J uly 3, 1979 9, at. 3. 
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Tt is ee thats it OPC's : 
unpatented mining. claims within _ 
lands approved for conveyance to 


 Sealaska are valid under the- gen- 7 
eral- mining laws, théir possessory 
interest constitutes a valid existing _ 
| right. which. is. recognized . under | 


ANCSA. 7 
As.a eae of: the Cecrciay: ‘s 


- amendment of 8,0. 3029, 601.DM 


2. 3, ‘the Board. concludes. that. the : 
possessory interest of an: unpatented 
mining claimant is protected. by 


$29(c) of ANCSA and regulations = 
in 48 CFR 2650. 3-2, 


[7] When an ee nina 


| claim. is: situated within. lands se- 


lected and approved for. conveyance 
under ANCSA, the possessory in- 
terest of the mining claimant is pro- 
tected under provisions of § 22 (c) | 
and. 43 CFR. 9650.8-2 as .a valid 


“existing right notwithstanding that 


the BLM has not adjudicated such © 
unpatented mining claim page to | 


conveyance. . 


Based. ‘upon the aac Sand” 
findings herein, the Board concludes 


‘that the parties’ agreement regard- 


ing termination of the appeal and — 


exclusion of the mining claims from 
‘conveyance is not consistent with 
- provisions of “ANCSA and regula- - 
tions. BLM’s decision to convey the 


selected lands. including the ‘unpat- 


ented mining claims is affirmed. __ 
main i in undisturbed possession (so long Se OR ee nn, One oe a cite te gee “ae 


7 -Aproary F. Dunning 
| Administrative cee | 


aoa Ay BALDWwiN a: 
_ Administrative J ud ges. 


for appellant; 
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‘UNITED STATES 


Vv. 


| ONEIDA PERLITE CORP, 
a, IBLA 167 


of Administrative Law Judge Michael 


L ‘Morehouse holding that 580 acres” 
were embraced in valid mining claims ; 
held by Oneida Perlite Corp. Motion by | 


the corporation for rehearing. — 


Set aside and remanded. 


1. Administrative Practice —Adminis- | 


trative Procedure: Administrative Re- 


view—Appeals—Mining Claims: Con- 


tests—Mining Claims: Excess. Re- 


serves—Rules of Practice: : ‘Appeals: : 


Generally 


Where, following the contest of a ‘umber : 
of mining claims, a decision is rendered _ 


by an Administrative Law Judge holding 
certain claims and. portions of claims to 
be valid and invalidating the remainder 
for lack of mineral or as embracing ex- 


_ cess. mineral reserves, and the Govern- 


ment appeals from that decision but the 


claimant does not, that decision will be 


set aside and the case. Temanded for 
rehearing on the basis of a judicial deci- 
sion in another case, made while the sub- 
ject appeal was pending, that there can 


be no invalidation of mining claims by 


this Department on a. finding that the 


| claimant ‘has acquired claims for ‘far - 
more mineral. than the market can absorb 


within: the foreseeable future. - 


APPEARANCES: Erol R. aa 


Esq, Office of the General Counsel, De- 

partment of Agriculture, Ogden, Utah, 
William J. Critchlow 
III, Esq., Ogden, Utah, and. Louis F. 


| Racine, Jr., Esq., Pocatello, Adah): for 


* Oneida poe a 


_. DECISIONS OF THE DEPARTMENT. 


ot "Decided August or, 1981 = * 
5 Appeal by the Forest Service, Depart- Oneida Perlite Corp., (Oneida) 
— ment of Agriculture, from the decision ~ 


OF THE INTERIOR (88 LD. 


OPINION ae ADMINISTRA- 
TIVE JUDGE STUEBING 


INTERIOR BOARD OF LAND 
APPEALS: ; 


applied to the Bureau of Land Man- 


agement (BLM), Department of 


the Interior, for patent of 15 associ- 


ation placer mining claims.* The — 


claims, which are located for the 
mineral substance perlite, are situ- 


ated in Oneida and Bannock Coun- 


ties, Idaho, and embrace an area of 
9,000 acres within Caribou National 


Forest, which is administered by 


the Forest: Service (FS), Depart- 
ment of Agriculture? 
Disposition of federally owned 


| minerals under the general mining 
lawisa function of the Secretary of 
-the Interior, notwithstanding that 


the land in which such minerals 
occur may be withdrawn for the use 
of another Federal. agency and be 
administered by that agency for its 
own purposes. However, under the 


provisions of a memorandum of un- 
derstanding between BLM and FS 
in effect since 1957, FS is author- 


ized to conduct mineral examina- 


tions of claims on national forest 
lands, render reports, make recom- 
mendations: concerning patent ap- 


plications, or request, pauaion: of 


1The ‘subjest ‘claims are the Wright. Creek - 
Nos. 1. through 9, Wright Creek Nos. 13, 14, 
and 16, and placer | claims P-—17 through 


--P-19,. more particularly described in the. . 


patent application (Exh. G—3), the contest _ 
complaint, and exhibit “U. ae ae Figs 


2A 40-acre tract, (the. Wright Creek No. oes 


14 claim) apparently reserved by the ‘United 


States as an administrative site, was with- 


drawn from the patent application by the 
company, leaving an area of. 1,960 acres. 


“Fee 3 _ UNITED 
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_ Seen of. the validity: of claims. 
_ Should - FS recommend contest, 


BLM, ‘upon its determination. that 
- the elements of a contest are pres- 
ent, prepares and | serves an appro- 
priate. contest complaint.. Upon 


receipt of a timely | and. responsive 


| answer, the case is referred to the 
Hearings Division, Office of Hear- 
_ ings and Appeals, Department. of 
~ the Interior. At the hearing, the 
: memorandum of understanding 
| provides. that. the Government will 
be _Tepresented by an attorney of 
the Office of the General Counsel, 


Department of Agriculture. .The 


initial decision is made by the pre- 


siding Administrative Law Judge, 


_ an Interior employee, and. either 
_ party may appeal from his.decision 
to this Board. Thus, in the adminis- 
trative process, all decisionmaking 
authority 3 is reposed. in officials who 

exercise the delegated. authority of 


or the Secretary. of the Interior. . 


- That procedure | was followed 


faithfully in this. case. Following © 


their location by associations of in- 
‘dividuals who conveyed the claims 
to Oneida, they were examined by 
FS minerals personnel. The’ first 
report of such examination. alleg: 
= edly found that’ all of the claims 


a were supported by a qualifying dis- 


: covery of valuable mineral deposits. 


. A second ‘examination was con- 


ducted by FS following Oneida’s- 


submission to BLM of its patent 


application. An. effort: at negotia- 
tion between FS. and. Oneida, 


| whereby FS would recommend part 
of the area for patent and Oneida 
would withdraw the remaining area 


ont its patent application Loat 


prejudice to reapply in the future, 
failed to achieve. agreement, There- 


after, FS recommended. to BLM © ; 
that 100 acres be approved for — 


patent (comprised of portions of - 
three claims), and that contest pro- 
ceedings be initiated. against: the re- | 


‘Iaining ‘claims and portions of 


claims. “BLM issued and served. the 
contest. complaint ; Oneida. filed its 


timely answer; and BLM. referred _ 


the case for hearing. ee 
The case was pcitied: to mate 


istrative’ Law J udge ‘Morehouse, a 


who presided. over... the . hearing 


which. was held ‘in Pocatello, Idaho, 
on Feb. 17 and 18, 1978. By his deci- 


sion dated Feb. 12, 1979, Judge i 


Morehouse held that portions. of six 
| claims, ageregating 580 acres, were 


valid and should be patented, and | 


that the remaining claims and por- 


tions of claims were invalid. as 


' 8In éaleulating the acreage for’ ‘patent in. his - 


decision the Administrative Law . Judge. in- ; 


cluded 100 acres which were not ‘part of. the . 


 eontest, but were, in fact, the same. 100 -acres 


which were recommended: for patent. by. FS. 
Therefore, 


and invalidated 1,380 acres. The: prone’ acre- 
age figures are: a 





Vali-- “Tnvaliz FS” 
aed ae Recom- - 





 :s Con - menda- . 

. “tested. ats “aly tion. . 

~: Claim No. er 130. +90  .-40 © 30 
“ Claim-No.2..---- .160 - 120 40 ..----2. 

--Glaim No.3:..---. HO. 50. 60... 50. 
Claim No. 4_._--.. 140 . 60. g0.—- S20 
Claim Nov5-2.-:-.. 160°:: 80 .: 80 2------ 
Claim No. 6.-_..- - 160 -. 80 SO) Sees 
Claim No.7222.. >. A600 22225 *. 160 4. eee 
Claim No. 8__.--- 160 -w2220u * AGU) ese 
Glaim No? 9... 6) +160 ieee ds TO cc-25l 
Claim No. 13... -- 100-322 3352 + 160 e222 

-. Claim No. 16..--- 120 -2-----» - 120 Rs 
» PAY cages eee 1) See Ase oo 
P-18..: ae eee pene ae . 8B eabndiaices ie 80 iSesesee:,’ 
PHO | TD) 2 67 TAD: wes oe ae 
“Total. eeceeeeue ‘L 860 480° 1,380 ~~ 100 


of the 1,860 acres contested the 
Administrative Law J udge validated. 480 acres. 


Fs append to this Board from 


| ; J udge Morehouse’s decision. Oneida 
did not appeal, but contended itself 


with filing an answer to the state- 
_ ment ee reasons | For pppeat filed ae 


| : FS. 


a The contest had pioceaded on the 
basis of a complaint’ which em- 


tae a bodied the following three charges: 


a. ‘There are not presently disclosed 
‘within the boundaries - of the mining 
claims or. portions of inining claims, min- 


erals of a. ‘variety subject to the mining | 


| laws sufficient in: quality,’ quantity, and 
value to constitute a discovery... | 


| .b. In the. alternative, the. minerals or. 
mineral materials on the subject. claims 


constitute excessive reserves. 


-e, The land is nonmineral in ‘character. 


In commenting on these charges 


at the outset, of his decision, Judge - 
Morehouse made the following ob- 
servation: “The only material. alle-— 
gations of the complaint: are.set out 


in paragraphs a and b above, since 


if the claims are not supported by 


- @ proper discovery or constitute ex- 
cess reserves they are invalid and it 


is immaterial whether the land is 
mineral or nonmineral in char. 


| acter” (Decision at 2). 


_ At the time J udge Méreliotse au- 
thored the foregoing, we would. 
have regarded it as a generally cor-' 
rect statement, although charges a. | 


and b. are conceptually redundant. 


However, subsequent decisions by 
the Court of Appeals for the Ninth | 


Cirewit have made the reference to 
“excess reserves” an anathema, 


| while lending enhanced significance : 


to the term “nonmineral in char- 
_acter,”as will be discussed, infra, 
At the bs the Government 


DECISIONS OF oe DEPARTMENT 


house commented, 
issue in this case, { think it’s clear 
‘to. everyone, is_ 
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had davored soneiderable effort oe 
ward establishing its contention 


that Oneida had located claims for : 


far more perlite mineral than could — 
be extracted, processed; and ab- © 

sorbed by the market for as far into 

the future as one might reasonably 
see.* As the hearing progressed and 
evidence was adduced, Judge More- 
“However, the 


one: of excess 
reserves” (T'r. 246). Both sides: re- 


7 peatedly referred to the: perlite de- 
‘posits on the claims as “massive,” 


and evidence was admitted to show 


the. extent of reserves based upon 
various measures such as total an- 


nual United States consumption, 
the current rate of production by 
the contestee, maximum plant ca- : 


| pacity, etc. The. FS mineral exam- 
_ Iner testified that or the 100- -acre 


area he recommended for. patent 


there is in excess of 5,300,000-tons of 
commercial perlite ohh. based on 
the contestee’s annual production, 


would provide a reserve for 1,000 to 


1,200 years (Tr. 68). Contestee had 
arranged to have the claims exam--— 
ined by an expert in perlite who en- 


joys a worldwide reputation as such, 
Herbert A. Stein, whose report is 
appended to the patent application. 


‘Stein estimated the total reserves on : 
_ the subject: claims at 200,000,000 to | 
800,000. 000 tons. ‘The FS mineral rea 


. 4For eae. ; at the opening of fie noueine: 
- counsel for contestant declared: 
that on a hundred acres a valuable discovery 
had occurred, and also that on that hundred = 


“We believe 


acres there is. at present rate of. production 
about—anywhere from . fifty. thousands. to a 
million years reserve supply. for the company” 
(Tr. 8), This may have peen an rnamigence in 

hyperbole. 2 ay 
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| examiner estimated that. 
‘enough to supply the entire needs of 


the United States at current levels - 
- reserves” which had no economic 
worth as mineral. The mining law 


of consumption for “more than two 

or three hundred years,” The na- 
tional rate of production was given 
as 602,000 tons per annum.® In 1977, 


- the latest year for which figures. 
were available at the time of the 


hearing, 80 percent of the national 


output was produced in New Mexi-. 


co, the remainder being produced 


in Arizona, California, Colorado, — 
Idaho, and Nevada. Twelve mines . 
"were producing in those six States . 
(Exh, G-8). The United States is _ 


an. exporter to the extent of 18, 000 
-tons per annum (Exh. G9). 


The Administrative Law J Fidgs i 


and — FS were familiar with and 


guided by a decision of this Depart- 


ment which also was a case in which 


there had been. multiple claims 


(covering 2 165 acres of land in the 
_ Santa Fe National Forest, 


market. exists for a certain amount 
of ‘perlite, so that the claimants 
might mine some of it at a profit, 
the limitations of the market were 


such that it could not all be ab- 
sorbed, and thus huge quantities. 
were not marketable. In locating 
multiple claims for reserve deposits 


6 Our calculations show that on this ‘basis 


there is sufficient perlite on the claims to equal 
the entire. United States production for from — 
332 years ‘to 498. years, including the: total 


domestic consumption and. total Be tbat 


. 354-804 O - 81 ~ 6 
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“he ds 


- New. 
Mexico, and 200 acres of BLM land | 
for vast deposits of perlite | esti- — 
- mated at’ more than 25,000,000 — 
tons). In that case, United Sides ve 

_ Anderson, 74 ID. 292 (1967), the 
a Department found that although a — 
that the two cases are virtually i i ae 
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| which were far more than neaded as 
a reasonable reserve. supply, the 


claimants had laid claim to “excess 


requires that each claim be support-— 


ed by the “valuable” mineral de- 
‘posit within its boundaries. 30 | 
US.C: § 22 (1976). Noting that, 
“What must be shown is that at the 
present time there is an existing 
market and that there is a reason- 


able justification for believing that 


the product of each claim can be dis- — 
posed of in that. market at a profit,” gs 


the Anderson. decision held that 
patent could be approved. only for — 


~ sufficient reserves necessary to sus- 

‘tain a mining operation of the size — 
contemplated for a reasonable pe- 
riod of time. The remaining claims 
were held to be: invalid on the 


ground that there was no discovery 


thereon of a mineral deposit which. 


was “valuable” j in terms of Preeeny 
marketability at a profit. . a 


There is such a remarkable re- : 


semblance: between the. circum- 


stances which characterized United — 


States v. Anderson, supra, and 
those which obtain in the case at bar 


distinguishable i in any relevant par- 


ticular.® It seemed apparent that the © 


°In his decision Judge Morehouse noted 


that the Anderson case was “considerably dif- 
. ferent” . 
Anderson. claimants. had not then built a mill 


than the instant case because the 


or expanding. plant. or. constructed roads, 
whereas Oneida had done so, and had ‘sold 
approximately 2,000 tons of expanded perlite . 


- per year for the years 1976 and 1977. However, 


this: distinction would have no bearing on the 
extent. of the market, the economics of ex- 
ploitation, the nature of. the deposit, the qual- | 


ity of. the mineral ‘or the-applicable law.. 
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law of the case in Andean would | 


apply to and control the: result here. 


The: contestee, however, argued 
that its reasonable reserve require- _ 
_ ments should not be gauged solely 

on the tonnage of perlite within the | 


: claims, but ‘consideration should 
also be given to the fact. that there 


are 14 different varieties of perlite. 
with different uses and potential — 


markets, and that the various types 
are not closely concentrated on any 


one claim but are distributed « on. sev- 


eral claims over an extensive: area. 


mended for patent by FS (which 


contains only three types of perlite) ‘i 
in order to supply “any known and 
future use for the mineral” and im- 
i part value to the mining venture | 
7 which will attract additional invest- - 
ment capital. For this reason, con-— 


. testee argued, type—not tonnage— 


is the critical consideration i in cal- | 


culating reasonable reserves. 


Contestant countered this argu- | 


- ment with the assertion that. the 


evidence presented — showed - that 
_ only 2 or 8 of the 14 types of perlite ; 


‘are currently being marketed.” It 
was contended that the mining law 
does not. provide for the patenting 
of large acreages and ‘vast quanti- 

ties on the pope or ae: that 


_ On ‘appeals FS npucnte that. “only ‘one .or. 
two types of perlite are presently being mar- | 


keted,” other than “the possible execption of 


the pumicite.” In its answer, Oneida says, _ 


“Currently there are. approximately six to 
seven different types of perlite being sold, but 
there are fourteen different types of perlite 
found on the 580 acres which impart to.these 
claims the unique characteristics of being able 
to meet every known demand for. perlite.” The 
record does not. resolve the: disparity. 
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some day a. market for the other 
perlite varieties might be: ae | 


oped. | 


Nevertheless, Judge Moréhouise 


was persuaded that it was @ppro- 


priate to validate a sufficient area of 
the claimed lands to encompass all 
the varieties which the company 
said it required for an existing mar- 


ket and ‘potential future markets. 
- In doing so he expressly recognized 
that if all of the estimated reserves 


on claims 1, 8, and 4 were mineable, 
there would be enough to operate to” 


Therefore, contestee said, it must a the total maximum capacity of the 


have more than. the area. recom- | 


company’ s mill for 85 years. (The 
mill has a present capacity of 70,- 
000 tons per year, but can be con- 


verted to handle 140,000 tons per 


year, although annual sales for the — 
2 preceeding years (197 6-77) were 
only 2,500 tons per annum.) How- 


ever, he found that not all types of = 


perlite were present on claims 1, 3, 
and 4, but that other required types 


were present on claims 2, 5, and 6. 


Accordingly, 
held that 580. acres, comprised” of 


Judge Morehouse 
portions of six claims containing 
all varieties of perlite, should be | 
patented without regard for the 
volume of perlite within that area.® 
Also included i in the 580 acres or- 
dered to patent by Judge More- 
house were the areas occupied by 


-contestee’s. mill and an improved 


spring ee contestee’s president 


ee there is no “way of knowing or 
estimating the quantity of perlite within that 
particular 580 acres, as evidence was not pre- 


' sented concerning the volume on each claim: 


and each portion. thereof. We can only specu- 
late that it must exceed by several times the 
5,000,000 tons included in the Sete PECOM i 


- mended: for pine by. FS... 
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Pee ‘was. eee cn ‘case. we. 
need. wet, scrubbers i in. the. mill for 


~ environmentalists” (Tr. 184-85). 


The als 080. acres occupied by the - os 
- the requirement that the value of a 


- deposit be determined by whether it — 


aang claims and portions of 
_ claims which were held: invalid by 


Judge Morehouse were eliminated 


for various reasons. He found that 


there: was insufficient evidence ad-- 
duced by the contestee to show that — 
valuable. deposits are present .on- 
claims 7, 8, 18, 16, P-17, P-18, and 
P-19, and he held that these claims ~ 
are invalid for lack of discovery. | 


Applying the “10-acre rule,” under 


: which aliquot 10-acre increments” 


which contain no commercial | min- 
eral can be excluded from a placer 


| claim, J udge | Morehouse eliminated 
the SE 14 of claim 1, the SW 14 of - 
claim 2, the SE 14 and SY%SW i 

of claim 8, and the E 14° of. claim 
4, Then, applying the. rule relating 


to. “excess reserves” as articulated 
in United States v. Anderson, supra. 
oJ udge Morehouse concluded that 
540 acres comprised. of portions of 


claims 1, 2, 3, 4, 5, and 6, and all of - 7 
| ordered to patent by Judge. More- 


house were not. shown to. contain. —_ 


claim 9 constituted locations of Cex. 
cessive reserves” of perlite for 


which there i is no existing or hacudl 


| tial market. | 
‘Tn its appeal to this Board fam 
the decision of J udge Morehouse, 


FS maintained, inter alia, “[t}hat. 


the reserves allowed met the J ae 


_ ° Reference to “the - E yn of Claim No. 4" 
on page 12 of Judge Morehouse’s decision. is 
_ an apparent typographical error.. On. page 15 2 


of the: decision it becomes evident that he 
- excluded the: E % of He ‘claim. = ; 


are greatly i in excess net eer ee 


needs”; that his validation ofclaims __ 


for perlite varieties for which there _ 
is no present market was violative of — 


is presently marketable: at a profit ; : 
that in awarding Oneida a portion 


of Wright: ‘Creek No. 2 claim for — 
“pumicious perlite,” which is used 


as an abrasive, the J udge erred. in 
granting patent for a mineral which 


has been barred from location under 
the Act of July 23,1955 (30U.S.C. 
§ 611 (1976) ); thatthe patenting of — 
a mining claim, or portion thereof, 


where there is no mineral in order 


to make provision for the site of 


Oneida’ § mill is violative of the mill- 


site statutes, 80 U.S.C. § 42 (1976); 
that. the allowance of.a portion of : 
Wright Creek No, 3 claim, not 
shown to contain commercial per- _ 
| lite, to accommodate Oneida’ s desire 
to have a spring, was contrary to _ 
the holding of the Supreme Court 
in Andrus v. Charlestone Stone 
Products. Co., Ine. 486 U.S. 604. 


(197 8); and that portions of claims 


commercial perlite. “However, ap- 


, pellant’s principal point of conten- | 
tion concerned Judge Morehouse’ $ ; 
7 award to Oneida of what it asserted | 


were Xcess reserves, and it relied 
heavily on. United States v. Ander- 


| SON, supra, to support its contention. 


Oneida did not appeal, but. re- 


sponded to-the appeal of FS urging © a 
the propriety of. the decision of the _ 


Administrative Law Judge... 


18 
= The Baker Decision 


“While this appeal was pendiae: 
indeed, after it had been reached for 
‘adjudication on the docket of this 


- Board and was actually under re-— 


view, the Court of. Appeals for the 
Ninth Circuit: issued its decision in 


Baker V. United States, 613 F. 2d 224 


— (9th Cir. 1980). In that decision the 
Court held that this Board’s ap- 


plication of the excess reserves rule, — 


yclept the “too much test,” exceeded 


the Board’s discretionary and stat-_ 
utory powers, and amounted to a 


legislative enactment by an execu- 


tive tribunal, was arbitrary, capri- 


cious, and an abuse of discretion. 


The Court held, in effect, that there | 
can be no such thing as an “excess 
reserves test” or a “too much test.” ' 
(Italics by the Court.) In so doing © 
the Court of Appeals declared that — 


United States v. Anderson, supra, 


and other Departmental cen . 
which referred. to‘ oo reserves” 


or “reasonable reserves” were based 


— upon.a faulty premise. The Board’s 
decision in that case, United States: 
v. Baker, 28 IBLA 319 (1976) , noted 


that the claimant had, prior to July 


93, 1955, located the Wildcat Hill 
Nos. 1 through 5 placer claims for 


common cinders, and had made ap- 
plication for patent. At the request 


of FS, contest proceedings had been 


initiated to determine their validity 
and that of a sixth claim, known as 
the | “Cinder. 2 "Subsequently, the 
contest proceedings against the 
| Wildcat Hill No. 5 and the Cinder 
- claims. were dismissed, leaving only 
the Wildcat Hill Nos. 1 through 4 
a at issue. ‘The oe established 
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: that ‘marketable cinders were ex- 
“ posed'in vast quantities on all four — 
‘claims, and that a profitable market — 
for such cinders had existed since — 
prior to July 28, 1955. Accordingly, — 


the Administrative Law Judge held 


that all four claims were valid. FS 
then appealed to this Board. Upon . 

review of the record, we noted that 
‘Baker had located claims covering 
_ 15,000,000 tons of cinders by his own 
estimate; that his sales over the pre- 
ceeding 18 years amounted to from 


700,000.to 1 million tons; that a sub- 


stantial volume of these sales were 
_ for fill or other nonminera] pur- 
_ poses which could not be recognized 
under the holding 1 in United States 
vy. Barrows, 76 I.D. 299 ( 1969), aff'd, 
Barrows v. Hickel, 447 F.2d 80 (9th 
Cir. 1971) ; that at 10 cents per ton 
for the material, the maximum 


gross income from hig operation was 


$100,000 over the preceding 18 
years, or an. average of $5,555 per 


annum; that. the supply of cinders 


in the area significantly exceeded _ 


the demand; and. that there were 
numerous competitive producers in 


the vicinity. Depending on. the fig- 


ures used for the projection, Baker’s - 


location of four claims containing 
15,000 ,000 tons of cinders gave him > 


a reserve supply which could not be 


consumed in less than 270 years and 


most probably would last more than 


400 years. Accordingly, 1 we held that 


Baker had located extra claims for 


. “excess reserves,” é 1.€., reserves which 
‘could not be fiarksted: which had no 


value, which no prudent, man would 


produce, and which were therefore _ 
invalid for lack of. a discovery of a 


ume ye UNITED STATES vw ONEIDA PERLITE CORP. 
oe - — August 27, 1981 . 


Saas deposit of mineral. “We 


held - that two. of his claims: were 
a valid instead of one. because his 


| main pit and principal improve- 
~ ments extended into both claims and 


owe did not wish to disrupt his oper- 


ation. Assuming that the 15 ,000 000 


tons were uniformly distributed on _ 
the four claims at issue, . the two 
claims cleared for patent by the 
7 Coleman, : supra at 602. Moreover, ; 
‘this test of whether claims are sluip- 


Board’s decision provided him with 


sufficient reserves to ‘supply his» 


_- market from 100 to 200 years, not 
including his other sources. __ 
We therefore found “that al- 
though Baker was justified in the 
reasonable and prudent anticipation 


that a valuable mine could:be de- | 


veloped on this deposit, and in pro- 
ceeding with the expenditure of his 
labor and means to ‘that end, he 
located claims for far more land 


and mineral than reason and pru- | 
dence would allow.” United States. 


v. Baker, supra at 335. This state- 


ment was the Board’s expression’ 
and application of the time-honored. 


“prudent man rule,” first. articu- 
lated in Castle v. Womble, 19 L.D. 
455 (1894), which has since been 


_. repeatedly, approved by . the. Su-. 


_preme. Court.. Andrus v. .Charles- 
tone Stone Products Co., Inc., supra 
at 607 0.4; United States v. Cole- 
man, 390 US. 599 °'(1968) ; Best v. 
Humboldt Placer Mining Co., 371 
USS. 334, 336 (1963) ; Cameron v. 


— Onited States, 252 US. 450, 460. 
(1920); Chrisman v. Miller, (197 


U.S. 318, 322 (1905). Statute pro- 


~~ vides. that “valuable” mineral de- 


- posits are open to exploration and 


purchase. 80 U.S.C. §22 (1976). 


ea 


Whether a cs: has economic : 

value is. determined by whether 
there exists a “profitable market 
which will receive the material, as 

: = [m]inerals which no prudent man a, 
will extract because there is no de- 
mand for them at a ‘price higher S 
‘than the ‘cost’ of extraction and 
transportation are hardly econom- 


ically: valuable. ” United States v. 


ported by a qualifying discovery of 


an economically valuable deposit of 
‘mineral must be. applied to: each 
claim. individually. United States v. 


Melluzzo (Supp. On Judicial ‘Re-- 


mand), 32 IBLA 46 (1977), afd, 


Melluzzo v. Andrus, No. CIV-79- 
982-PHX CAM. (D.. Ariz. May 20, 
1980), and cases cited. An assump- 


tion that a qualifying discovery on 
one claim can inure to the benefit 


of another is a mistake of law. 


Henrikson v. Udall; 229 F: Supp. 


510, 512° (N.D. Calif. 1964), aff'd, 
350 F.2d 949 (9th Cir, 1965), cert. 


‘denied, 384.U.S. 940 (1966). Where 


multiple claimants have located 


multiple claims for an infinite 


amount of mineral which is wide- 
spread: and abundant for which | 
there is only a limited market de-. 


mand, the Court of Appeals for the 
Ninth Circuit has held that claims « ~ 
which are not already developed 
and producing profitably tosupply 
‘that ‘market must be held invalid _ 
‘where it cannot be proven that they _ 
are presently capable of such’ prof- 
‘itable participation. Melluzzo v. 
— Morton, 584. F.2d 860. (9th Cir. 
1976): Of course, where, for exam- — 
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pile, 50 different claimants jpcats 50 
separate claims for a superabun- 
dance of the same mineral with a 
| limited market, the question. of “ex- 


cess reserves” does hot arise. Each 
claim i is regarded individually and 


a “determination ‘made that the 
_ mineral deposit 1s or is not “valu- 
able” according to the test applied 


by. the Supreme Court in United 


States v. Coleman, supra, and inter- 
preted by the Ninth Circuit in 
Melluzzo v. Morton, supra. Those 
claims determined to be not quali- 
fied according to these criteria are 
properly held to be invalid for want 


of discovery om a valuable deposit | 


of mineral. . 


Where a single claimant or as- — 
sociation of claimants locates mul-— 


tiple claims for far more mineral 


than the market can absorb. the test - 


_of the validity of each claim és pre- 
- cisely the same. No “legislative en- 
actment by an executive tribunal,” 


violative of “our system of separa- 


tion of powers” is required in order 


for the Department to discharge its 


historic responsibility. in this. re- 


gard.° The only distinction be- 
tween the situation involving mal 
locating multiple — 


tiple- parties | 
claims involving a superabundant 
mineral with a limited market, and 


the situation where a single locator. 
or. association. does so, is in the 
terminology employed to describe 


what‘has happened. Assuming that 
the. single locator does have, at 
present, a profitable market for a 
Peale amount of material we 


10 The. eole and canacite of the Dapastiaent : 
in the determination of the mae of mining 


claims is discussed, infra. 
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a -This” case, 
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can easily be supplied from one 


claim, the question of the value of 


the deposits of the same’ mineral on 
the rest of the claims necessarily 
arises. Usually, the claimant asserts 
that the additional ‘claims are 
needed asa reserve supply i in order 


to continue his operation when the 


supply on the first. claim is ex- 
hausted or severely depleted. This 
Board has. recognized repeatedly 
the right of a mining claimant to 


‘locate claims containing valuable 


deposits of mineral and to hold 
ne without development, as 
“reasonable reserves.” See, 


IBLA 102, 79 LD. 48 (1972) 5 


U nited States v. H arenberg, 9 


IBLA 77, 80 (1973.) 4 In. United 
States v. Gibbs, 13 IBLA 382, 396 
(197 3), we discussed the concept of 
“reasonable reserves” and applica- 
tion of a test of the validity of a 


claim allegedly located for that pur- 
pose, as: follows: : 


The Judge easthes ‘fotnd:: that the 
absence of ‘sales. was attributable to the 


fact that the operator chose to. put his — 
- plant on the adjacent claim and hold the © 


material from the contested claim in 


_ reserve. He concluded that the holding | 
i. of a claim without development as a rea- 
sonable reserve supply: is a permissible 


procedure under the rules. announced in 
the case of United: States v. Anderson, 74 


'L. D. 292, 303 (1967), noting that the re- 
| serves | afforded by, the Sorefoot No. 10 


arg States v. ie ter. 
supra, is not: the.same one referred to by the 
Ninth Circuit. in the Baker. decision, which 
found a later decision, United States vy. Haren- 
berg, 11 IBLA 153 (1973), to be unhelpful on 
the issue of locating claims for reserve sup- 
plies, The second Herenberg decision alluded 
to .the discussion of “reserves” contained in 


the first Harenberg decision. 


| aoe 
United States v. Bunkowshi, 5 5 
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were deans not. in excess of the 20-year 


supply held to be a reasonable amount 


in the. Anderson case. Again, we agree. 


_ The question of the propriety of hold- 


ing mining claims as reserve sources of 


supply has been considered in other cases. - 
It is well established that the holding of a. 
mining’ claim as a reserve of sand and | 
gravel for future development without — 
present marketability does not impart 
validity to the claim. United States V.- 


0’ Callaghan, 8 IBLA: 324 (1972) ; : United 
States v. Stewart, (1972), supra; United 
States v. McCall, 1 IBLA 115. (1970) ; 
United States Vv. Hinde, A-80684 (July 9, 
1968) ; United States V. Schelden, A~29078 
(April 26, 1963) ; United States v. Fischer 
Contracting -Co., A-28779 (August 21, 


deposit has been. established for the erit- 
ical dates: by a demonstration that the 
claimant could then have mined and sold 
the material at a profit, his election to re- 
tain that deposit intact as a reasonable 
reserve for future use will not operate 
to invalidate. an otherwise valid claim. 
United States v. Harenberg, supra. The 


location of claims for the purpose of 


securing reasonable reserve supPlies is 
not prohibited by the United States min- 
ing laws, but claims so located must meet 
the same standards. and pass the same 
tests of validity as other claims, includ- 
ing [where the mineral is a “common 
variety” a showing of marketability on 
or before July 23, 1955. United States Vv. 
Stewart, (1972) ‘supra, at p. 56. aca 
in original. | 


But where a diane fa ene | 


multiple claims embracing deposits 
of mineral so vast that the limited 


market for that mineral, reasonably : 


projected for growth, could not be 


expected to absorb it over the course 


_ of hundreds or. even thousands of 


laws as necessary “reasonable re- 
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serves, Z b Tastaad we. e have dharacter- 


ized such locations. as. “excess. re- . 
: serves,” a term which the Ninth Cir- 
cuit. has disdained. in favor ofits 


own descriptive phrase. “the. too 


much test” (always italicized by the 


Court). The reserves are in. excess 
of the ability of the. market to ab- 
sorb them and, correspondingly, in 
excess of the claimant’s need . of 
them for any legitimate purpose.un- 
der the mining law. The claims lo- 


cated for such additional amounts 
are invalid for lack of a. discovery 
_ of a valuable . mineral. deposit on 
1962). But. where the marketability of the — 


each of them, since no prudent man 
would spend his labor and means in. 
an effort to produce mineral in.such | 
quantity that the market: could not 
accept even a small percentage of it. 

Theoretically, mineral from all 
the claims blanketing an homogen- 
ous, massive, and extensive deposit _ 


‘cauld beqarketad profitably tosup- 
ply a limited demand by the simple 


expedient of taking a little material 
from, each claim as the opportuni-- 
ties for sales presented themselves. 
But this would be deliberately in- — 


efficient. mining, not bona fide de-- 
velopment but a clear subterfuge to 
control the land, either to preclude - 


its acquisition | by competitors, .or 


for other purposes. United States v. 
Osborne (Supp. on Judicial Re- 


mand), 28 IBLA 18, 29 (1976). 


“Under the mining laws: Congress 


has made public lands available to: 


! = people for the purpose of mining 
years, we have held. that such an 
‘appropriation of public land can- 
not be justified under the mining 


valuable mineral deposits: and. not: 
for other. purposes.” U nited States 
v. Coleman, supra at 602. Moreover, 


the Court of Appeals for the Ninth 
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Circuit, prior to its decision in 
Baker, had considered and rejected 
the notion that simply because a 


limited market exists for 4 mineral ey 


which is the subj ect of a great many 


claims, we must consider that each 


claim, viewed in isolation from all 
the rest, is capable of being devel- 


oped as a profitable source ‘of sup- . 
' ply for that market. In Medluzzo v. 
Morton, supra, at 864 n, 4 the 


| Court said: 


A hypothetical markét in which the 
claimants material is the only unmar- 


keted material - taken into account is 


hardly a useful ‘supposition, ‘If claimant’s 


material can. be marketed, then so can — 


that from. all potentially competitive 
sources. To exclude all unmarketed mate- 
rial save that of the claimant could result 
in the unrealistic conclusion that all such 


material, .considered claim by claim, is 


marketable at a profit notwithstanding 


__ the fact that if the claims had all been 
actively operated none could have done 


80 profitably. [Italics added.J 


The same theory (that since a 
Lied market existed locally in an 
area of - superabundant . supply, 
material could. be taken from. any 


claim and sold at a profit into that 


market) was. addressed i in Osborne 


¥, Hammétt, 377 F. Supp..977, 985. 
(D. Nev. 1964), where the Contt., 


said: 


| We: think the. Siorctnres was. ‘yight 4 in 
holding the proofs, insufficient. here. to 

establish present marketability under the 
quoted standards. If we were to judge the 


case ‘solely on the basis: of the conflicting 
evidence. bearing upon. the theoretical 


marketability .of the sand and. gravel. 
from the Bradford Claims, ‘we would be 
inclined to agree with the Hearings Offi- 
cer rather than the Secretary* * %* But 
the record discloses a situation where, if . 
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sources held by diverse owners and 
| claimants, and the Court was in full 


[88 LD. 


the Bradford Claims could be sustained 


on the hypothetical and speculative opin- 
ion evidence relied upon by the plaintiffs, 


each of the claims in the valley compris- — 
ing over 100,000 acres * * *-of public lands 


would have been patented as valuable for 
_mining, where it is evident and shown by 
the record that not more than one percent 


of the material might have been market- 
able in the reasonably foreseeable future. 
In Meliuzzo v, Morton, supra (as 
in Osborne v. H ammitt, supra), the 
Court was. dealing with a super- 
supply from - many 


agreement with the Department 
that claims for surplus mineral 
which simply overwhelm the avail- 


able market are invalid for want 


of discovery. The same factors were 


operative in the Baker case, but it 


was unnecessary to deal with them 
at length because Baker’s own 


claims constituted such a surplus- — 3 


age on the basis of his own experl-- 
ence after 18 years of operation, 


Thus, in Baker, it was unnecessary 


to develop evidence concerning the 


total available supply from all the 


sources in the area in order.to ascer- 
tain whether Baker had located far 
more than his market could absorb 
or whether he had merely provided 


himself with “reasonable reserves.” 


In making this determination, the 
Board. could not even: consider in- 
creases in the market since July 23, 
1955, as the cinders on Baker’s 
claims. were a. common variety. 


Therefore, the validity of each 


claim had to be tested on the basis 


of whether the deposits. on each 


claim were marketable at a profit — 


m0 t ye 


as of that ue. Barrows Vv. Hickel, 
447 F.2d 80. (9th Cir. 1971). 


Nevertheless, although Baker’ S 


principal workings and improve- 
ments: were on. his -Wildcat. Hill 
Nos. 2 and 3 claims, where he had 
a sufficient supply of cinders for 100 
to 200 years, the Court.of Appeals 


noted that, “Baker had, in fact, de- 


veloped and marketed the cinders 
from claims one and four,” and 
that “he had actually extracted and 
marketed cinders from the con- 
tested claims at a profit.” Baker v. 
United States, supra at 228. 


The Court of Appeals for. the 4%, 
~ Ninth Circuit has previously con- = 
sidered. a classic’ case wherein. a 


claimant: acquired multiple claims 


for common, abundant mineral, | 


some of which could be then profit- 
ably: disposed . in the market while 
the balance could not. be, because the 


claimant’s own production from | 


one of its claims was sufficient to 


satisfy the existing market. In that — 


case, Clear Gravel Enterprises, Inc. 
v. Keil, 505 F.2d 180 (9th Cir. 1974), 


cert. denied, 421-U.S. 930 (1975), 
the Court noted that appellant had 


held 16 association placer claims of 
160 acres each located for common 
sand and gravel in the Las Vegas 
Valley, and had leased all 16 claims 
to the second largest producer of 
“sand and gravel in the area. The 
lessee company had opened a mine 
on only one of these claims. The 
validity of 14 of the claims had 
previously been litigated, as the re- 


sult of which 7 were ordered to pat- 
ent and 7 claims were declared in- 
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: nd. 12 Before the Court was the 
‘question of. the validity of the re- 
‘maining two. claims, neither of 


which was the claim being mined by 
the lessee. The Court noted and oe | 
as follows: 


Other evidence produced at the time of 
the hearing before the Hearings Exam- 
iner further demonstrated that the'‘one. 
mine: being operated provided sufficient 
sand and gravel.to meet the needs of the 
market and that it. could yield a sufficient 
quantity of sand and gravel to provide for — 
any increased share a the market to mae 
producer. . 


oe ae : en Coe Moke 


“Of particular Hoapointe ig : the obvi- P | 


ous fact appearing from the record that 


the quantity . of Appellant's other sand 

. and gravel. holdings in the area, when 
combined . with. the state of the market, 
were such as to deter the Appellant from . 

“expending money and effort to extract — 
and market the sand and gravel from the 
claims in question from the time of loca- — 


tion in 1946 until approximately 1968. 
[Italics added. ] 


Id. at 505 F.2d 181. Although the 


- Court did not use the terms “too | 


much” or. “excess reserves,” either 


phrase. would have served. to char- 
_ acterize its findings. The Court had, 
from the outset, identified the issue 


in the case as being whether there 
had been a discovery of valuable 


12 Palmer v. Dredge Corp., 898 EB.2d 791 
(9th Cir. 1968), cert. denied, 39 U.S. 1066 


(1969). This case presents the first discussion 


by: the Ninth: Circuit of. the application’ of 
the marketability test to determine. whether 
a deposit.is “valuable” following the Supreme 
Court's decision in United States v. Coleman, 
supra. There it is also reported that the Dredge 
Corp. actually held 36.sand and gravel claims 
in the area at. the time the various _proceed- 
ings were initiated. _ 
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minerals deposits on the claims 


within the definition of “the pru- 
dent man rule” as tested by an abil- 


ity to market the material at a profit: 


during the critical period. Upon 
finding “that the guantity of Ap- 


pellant’s other * * * holdings * * * 


were such as to deter the Appellant” 


- (italics added) from attempting to — 
maine the subject claims, they were 


held to be invalid. However, as the 


material on all the claims was . 


homogenous, it must be presumed 
that profitable sales of material 

from each of the claims could have 
been made. to some limited extent, 


just as was done in the Baker case. 
Nevertheless, in deciding Baker, the 


Court said, “However, Clear Gravel 


cannot be read as establishing or » 


even supporting a foo much test.” 


os Baker V. United State, ae at 


997, 


Tn Hiienbek ve Kleppe, 590. 
F.2d 852, 859 (10th Cir. 1979), the — 


Court of Appeals quoted with ap- 


proval from the decision of the dis- 


| trict, court in that case saying: 


We feel the court ‘correctly followed the 


test of present’ marketability. See, €.9., 
Coleman, supra, 390.U.8. at 602-03, 88 
S.Ct. 1827; Barrows v. Hickel, 447 F.2d 
80, 83 (9th Cir.). The court’s findings in 
the instant case stated that: “A private 
litigant cannot locate claims upon public 
lands and then simply wait until the min- 
erals are in sufficient demand to be ae 
keted at a profit,” and also that: “. 

plaintiffs eannot hoard common sand eer 
gravel on. public. lands. until it becomes 
profitable to market such deposits.” The 
court also quoted the following statement 


from the opinion in Foster v, Seaton, 106 


U.S.App. D.C, 253, 255, 271 F 2d 836, 838: 
“To allow such land to be removed from 
the public domain because unforeseeable 


DECISIONS oF THE DEPARTMENT OF THE INTERIOR 
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ivclopinent might some day make His 
deposit commercially feasible can hardly 
implement .the congressional purpose in 
encouraging mineral development.” 


- In reversing the Board’s ascision ? 


in the Baker case insofar as it held 


that two claims were invalid by rea- 
son of being located “for far more 
land and mineral than reason. and. 
prudence would allow”. (the “pru- 
dent man test”), the Court of Ap- 
peals asked a number of rhetorical 
questions. In view of the fact that 
we are remanding the instant case 
for rehearing, we will supply re-. 
sponses to some of the Court’s 
rhetorical questions for the edifica- 


tion and guidance ofthe parties 
and the Administrative Law Judge 
who will hear and decide the con- 


test on remand. - | 

‘Stating that, Cones the (oe | 
much] rule, Interior reserves to it- 
self the decision as:to how slowly or 


rapidly a claim can be worked,’ the 


Court asked, “Will the large well- 


- endowed corporation * * * with ex- 


tensive and valuable open-pit or 
subsurface claims, be subject to the ~ 


same standards as the sole a 


string’ prospector ?” . Baker “< 
United States, supra at 229, 
The Department has never nde 


cated, even by implication, that it 


reserves to itself the decision as to 


how slowly or rapidly a claim can 


be worked. Moreover, this Board. 


has held repeatedly that the test of 


whether there has been a discovery 


ofa valuable mineral deposit on any. 


claim i is an objective test, not a sub- © 


jective one, and that the. financial 
abilities of the claimants are ir- 


relevant to this aye ‘See, CG 
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| United States v. Seniors 26 
IBLA 131,-136 (1976), wherein we 
said, “The prudent man test is ob- 
jective, and subjective considera- 
_tions, such as willingness to work 
for little or no return, simply have 


no place in the calculus of pru- 
- dence. es (Citations omitted.) The | 
inquiry is limited.to whether the 
mineral on the claim can be ex- — 
tracted, beneficiated, transported, 


and: disposed in the. market at a 
- profit.to the claimant which is suf- 
ficiently attractive. to warrant a 


person of ordinary. prudence,. not 
necessarily a skilled: miner, ‘to ex-_ 
pend his labor and - means, with a 


reasonable prospect of success, in 
developing a paying mine. Castle 
v. Womble, supra. Unpatented min- 


ing claims are property in the full- . 
est sense, and may be sold, leased, — 
transferred, mortgaged, auliarited: 
sold on execution, or acquired by 


condemnation. Accordingly, © the 


relative size or wealth of a particu- 

lar claimant is not, and never has 
factor in the ‘Department’s - 
consideration of the validity of a. 


been, a 


claim. Only the claim itself is at 


issue, and that is the reason that a 
mining — 
vy. Mu orton, 542 F.2d 1364. (9th Cir. 
1976), appellant. had located and 


_ Government’ contest’ of. 
claim has historically been regard- 


ed as an action quasi mM rem, rather 


than, in personum. 


‘The Court of Appeals. in the 


Baker decision. asks, “To what lo- 


cality or geographic region will: 


[the too much test] apply? To what 
classification of mineral deposits 
will it apply? To what geologic 
_ structures will it apply ?” Baker v. 

United States, supra ‘at 229. The 
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answer, of course, is = that it appiiés . 

to multiple eaters of claims to — 
land containing vast amounts of 
minerals of-a type which can be 
marketed at a profit only in limited 


quantities from a few claims. For — - 


example, United States v. Duval, 1 


IBLA 103 (1970), the claimants — 


had. located 24 association placer 


claims on 3,080 acres in what be- — 
_came the Oregon Dunes Recreation. 

- Area. The claims were located for 
silica quartz sand suitable for glass 
making. Not only was the market so 


limited that no ‘sand. from these 
cliams had been sold, the evidence 
established “that peice sands found 


_ in numerous deposits along the Ore- 
gon coastal regions and in the en- | 
tire Pacific Northwest might also ~ 


be used in glass making with vary- 
ing needs for beneficiation, sizing - 
and screening and these deposits 


are in the millions, if not billions, 


of tons.” /d. at 107. Our decision 
holding these claims invalid was. 
affirmed i in Duval v. M orton, 347 F. 


Supp. 501. (D. Ore. 1972), which. 
was affirmed in turn by the Ninth 
~ Circuit’s memorandum opinion of 
Dee. 19, 1973, No, 72-2839, 


In fdeal Basic Industries, Ine. 


applied for - patent 45. claims In a 


national forest in. Alaska. These 7 
claims -were located for limestone. | 


which the claimant could presently 
use in its own plants i In the manu- © 
facture and sale of cement. at a 
profit. Nevertheless, because that. 
limestone could only be utilized ata 


cost of $1.94 per ton at plants where — 
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: ample supplies” of limestone. from 


other sources. ‘were available at 


$1.48 per ton, the Court perceived 
that even though the company. 
could still make a profit through 
the sale of cement made from the 


stone from the subj ect claims, it 


could only ‘do so “by sacrificing 
7 “profits” properly attributable to” 
manufacturing or selling.” Jd. at 
1869-70. The Court affirmed the au ) 
. thority of this Department. to pur-— 


sue its. inquiry through hearing 
: procedures to determine whether 


the company would be prudent to 


sacrifice profits which could be 
made by utilizing the limestone 
which was available at significantly 
lower cost, and whether the lime- 
stone on the claims was truly pres- 
ently marketable at a profit under 
these circumstances. 
dissenting). 

In Multiple Use, Ine. v. Morton, 


504 F.2d 448, 450 (9th Cir. 1974), 


the Court noted that, “There was 
no evidence that the sand and 


gravel were used in quantity prior . 


to July 28, 1955, hence they are not 
locatable jeosite The stone ‘and 


similar deposits are along the creek - 


bed for miles and appear as com- 
mon as drops of water in San Fran- 
cisco Bay.’” (Italics by the Court.) 
In Dredge Corp. v. Penny, 362 


F.2d 889 (9th Cir. 1966), the Court 
encountered a situation where the 
plaintiff had. located. sand’ and 
_ gravel claims covering 16 quarter- 


sections of land (2,560 acres) in 
the Las Vegas Valley, Nevada. 
(The case was decided on. the basis 


_ of the status of the land rather than 


DEPARTMENT 


aA (Trask, Tis, man y. Ellis, 54 I.D. 


OF THE INTERIOR. [38 LD. 


‘on the disovery isco.) aeibe: _ 


example of superabundant supplies 
of sand and gravel situated on 
numerous claims:in the Las Vegas | 


‘Valley was Foster v. Seaton, 271 


F.2d 886, 888 (D.C. Cir. 1959), 
where the Court noted: 


; “With respect to widespread tae 
lie minerals such as sand and gravel, 


however, the Department has stressed. 
the additional requirement of present | 
marketability: in order to prevent the — 


misappropriation of lands containing 


these materials by persons - seeking to 
acquire such lands for purposes other 


than mining. Thus, such a “mineral lo- 
-eator. or applicant, to justify his posses- 
sion, must show that by reason of accessi- 
bility, bona fides in development, prox- 


-imity to market, eristence of present de- 


mand, and other factors, ‘the deposit is 
of such value that it ean be mined, re- 
moved and disposed of at a profit.” Lay- 
294, 296 (1983), 
emphasis supplied. See also Estate of 
Victor E..Hanny, 68 I.D. 369, 870-72 


f 1956). Particularly in view of the cir- 


cumstances of this case, we find no basis 
for disturbing the Secretary’s ruling. The 
Government’s. expert witness testified 
that Las Vegas valley is almost entirely 
composed of sand and gravel of similar 
grade and quality. ‘To allow such land to 


“be removed from the public domain be- 
- cause unforeseeable developments might 


some day.make the deposit commercially 
feasible can. hardly implement the con- 
gressional purpose in encouraging min-°— 
eral development. [Italic by the Court. ] 

Thus, the Department’s concern 
for the location of claimis for excess _ 
reserves is geologically limited to 


those types of minerals which occur 
—in such abundance that. only a small 
portion of the known deposits can 
be absorbed by the market at a 


profit. Minerals for which there is 


| virtually unlimited demand, such as _ 
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precious ae aa eich can be 


extracted and sold at a profit, of 
course would not be the subject of © 


such concern. The distinction be- 


tween the two categories was noted 


| by the Supreme Court in United 


States v. Coleman, supra. With re- 


spect to the other questions raised 
by the Court in Baker, the only.con- 


~ cern of the Department for locality — 
or geographic region in the. con- 
. text of excess reserves would relate 


to local or geographic influences on 
“< the marketability | of the- mineral, 


 ég., market areas, hauling dictation: 
_ and costs, ete. We can think of no. 
way in which the nature of a par- 


ticular geologic structure might in- 


fluence the seonespt of excess re- 7 


- Serves... . 
. In Baker, supra at. 299, the Court 
- of Appeatls also asked: 


Will claimants of all’ variety now rr 


forced to locate and claim only mediocre 


discoveries, exploitable within 1, 5 or 10 
years? Will claimants be forced to over- 


look those claims with extremely rich and 


extensive deposits which may require 
many more years to develop and exploit, 


‘but which are by all present day statutes 


» and relevant decisions s legally exploitable 
iz claims? , : 


AS “explained aloaa: claims 


“which are by all present day stat- 
utes and relevant decisions legally. 
exploitable” would never be consid- — 
ered excess reserves by this Depart- 
ment: And, as also related above, . 


reasonable reserves, liberally pro- 


jected for Many years into the fu--— 
ture, have been consistently ap- 
proved by this Department. as legit- 


- imately within the scope and pur- 
pose of the general en law. 
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United States V. Andaron. supra; 7 
United States v. H arenberg, supra; 


United States v. Gibbs, supra; 


United States v. Baker, supra. See 
also United States v. M cE lwaine, 26 
IBLA 20 (1976). What amount of — 


reserves is “reasonable” is a deter- — 


| mination to be decided on. the basis 


of the evidence in each case. The. 


nature of the mineral, its unit value, 


the extent of the market, and — 


whether it is expanding or dimin- 


ishing, the amount of similar min- 
eral which can supply that market 


from . other sources. (Melluzzo v. 


Morton, supra) , might all bear on 
the question of whether the location 
of additional claims for the same 
mineral was justified as the act. of 
a prudent man in the reasonable — 
belief that by the. expenditure of — 


his labor and meansavaluablemine 
‘might be developed on each such 
claim. 


The- Court. be ae in. the 


| Baker case stated at 229 : 


The too much rule is, in our - view, a 
wholly unreliable subjective analysis, 
resting too much in the eye of the ad- 
Ininistrative beholder. | 


‘The IBLA exceeded its discretionary 


and statutory powers when it adopted | 


its too much or excess reServes rule. | 
Although Congress may see fit to deal 
with the issue, it has never done so. The 
IBLA decision amounts to a legislative © 
enactment by an executive tribunal. The — 


_ IBLA possesses no such authority under 
— our system of separation of powers. 


_ As hereinbefore indicated, a ref-— 
erence to “excess reserves” does 


not describe a new rule of law in- ? 
vented by this Department, or a 
- super imposition of a new test of a 
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claim’s validity on the existing law. 
It is nothing more or less than a 
descriptive phrase applicable to a 


particular set of circumstances. It. 


describes the location of claims for 
far more Jand and mineral than 
Treason and prudence would allow 
because there is such a superabun- 


dance of the material that the mar- 


ket simply cannot accept all of it at 


a profit. Therefore, some of the de- 


posits must be regarded as not 
valuable in an economic sense. This 
concern for excess reserves is rooted 
in the basic statute, 30 U.S.C. § 22 
(1976), and controlled by the “pru- 
dent man” test of discovery as com- 
plemented by the requirement that 
the economic value of the deposit be 
- mneasured by a determination of 


whether it is presently marketable 


at a profit. United States v. Cole- 


man, supra. In the making of this 


determination, it is appropriate to 


_ consider the quantity of the claim- — 


-ant’s other holdings of this same 
mineral, and the limitations of the 
market, and the claimant’s share of 
that market. Clear Gravel Enter- 
prises v. Keil, supra. It is also ap- 
propriate to consider the magnitude 
and sources of other supplies of 
that mineral to the same market. 
 Melluzzo v. Morton, supra. 

_ The authority | of the Depar tment 
_of the Interior to make such deter- 
minations has been reiterated fre- 
~ quently. See, eg., Ideal Basic In- 
_dustries v. Morton, supra at 1367. 
The Supreme Court of the 
United States has 
acknowledged and defined the ju- 
dicial role of the Secretary. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR. 


repeated]y . 


[88 I.D. 


Geis has placed the Land Depart- 
ment under the supervision and control 
of the Secretary of the Interior, a special - 
tribunal with large administrative and 
quasi-judicial functions, to be exerted. for. 
the purpose of the execution of the laws - 
regulating the’ disposal of the publie 
lands. [Italics in original. i ? 


Plested v. Abbey, 228 U.S. 42, 52 
(1913). Accord, United States ex 
rel. Ness v. Fisher, 223 U.S. 683, 693, 
(1912) ; United States ex rel. River- 
side Oil Co. v. Hitchcock, 190 US. 
316, 324 (1908). , 


[T]he Secretary of the Interior is the 
supervising agent of the government to 


do justice to all claimants and preserve 
-the rights of the people of the United. 


States. * * * “The statutes in placing the 
whole business of the Department under 
the supervision of the Secretary, invest 
him with authority to review, reverse, 
amend, annul or affirm all proceedings 
in the Department * * * by direct orders 
or by review on appeals.” 


Knight v. United States Fone Ae 
sociation, 142 U.S. 161, 178 (1891). 
Accord, Cameron v. United States, 
252 U.S. 450 (1920) ; United States | 
v. Fisher, supra; Stoneroad v. 
Stoneroad, 158 U.S. 240 (1895) ;. 
Orchard v. Alexander, 157 U.S, 372 
(1895) ; MecDaid v. Oklahoma Ter- — 
ritory, 150 U.S. 209 (1898); Hast-- 
ings & Dakota R.R. Co. v. Whitney, 

182 U.S. 357 (1889). - | oe 

The determination of. the validity of 
claims against the public lands was en-. 
trusted to the General Land-Office in 1812 
(2 Stat. 716) and transferred to the De- | 
partment of the Interior on its creation 

in 1849. 9 Stat. 395. Since that time; the 

Department has been granted plenary | 

authority over the administration of pub- . 
lic lands, including mineral lands; and 


it has been given broad authority to issue 
regulations concerning them. Cameron v. 
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“United: States, supra—an opinion writ- 


ten by Mr. Justice Van Devanter, who, 
as Assistant Attorney General for the 
Interior Department. from. 1897 to. 1903, 
did more than any other person to give 
| character and distinction to the adminis- 


tration of the public lands—illustrates — 


the special role of the. Department of the 
Interior in that field. _ [Footnotes 
omitted.) 


| Best v. Humboldt Placer Mining 


€o., 871 U.S, 834, 336-87 (1968). 


‘By general statutory . provisions . the : 
execution of the laws regulating the ac- 


quisition of rights in the public. lands 
and the general care of these lands is 


confided to the land department, as a 
and. the Secretary. of | 
_ the Interior, as the head of the depart-— 


special | tribunal ; 


ment, is charged with seeing that .this 
_ authority is rightly exercised to the end 
that valid claims may be recognized, in- 
valid ones eliminated, and the rights of 
the public preserved. 


Cameron v. United States, 952 v. 8. ; 
| recommended to the Department of 


450, 459-60 (1920). 
The Interior Board of Land Ap- 
peals ‘ ‘ig an authorized. representa- 


_ tive of the Secretary for the purpose | 


of hearing, considering and deter- 


mining, as fully and finally as 


might the Secretary, matters with- 
- inthe jurisdiction of the Depart- 
ment involving hearings, and ap- 
peals and other review functions of 
_ the Secretary.” 43 CFR 4.1. If, as 
was said by the Court of Appeals in 
the Baker case, “Interior Board of 
Land Appeals’ ‘too much rule,’ pro- 
- hibiting the mining claimant from 


ably anticipated market need, was 


abuse of discretion. i) Contrary 2 


_ Bb Since the Baker case involved a claim to. 


property, the -eontest and administrative ap- 
Beak were conducted: pursuant to the Adminis- 
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claims would pass from Federal 


come 
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existing mining lew” (Syllabus), 


then there is no entity within — 
the Federal establishment with the 


requisite | jurisdiction, authority, 


and responsibility to challenge and 


determine the validity of “extra” . 


claims containing deposits of min-__ 


eral which are without value be- 


~ cause of the limitations of the mar- 


ket and superabundant existing 
Land located for such 


ownership by default simply be- | 
cause of an absence of any govern- _ 
mental authority to administer the 
law. We cannot believe that was the 


intended consequence of the holding | 


in Baker, although the dissenting 
Justices of the United States Su- . 
preme Court perceived that it might | 


_ have-that effect. 


The Department. of t ‘ig Interior 7 


Justice that application be made to 


the Supreme Court for a writ: of 


Certiorari in' the Baker case. The 
Solicitor: General. concurring, this 
was done, but the Supreme Court — 


- denied the petition on Oct. 20, 1980. _ 
Andrus v. Baker, 101 S. Ct. 332- 


(1980). Mr. Justice Blackmun au- 7 


thored a. dissenting opinion, in- 


which he was joined by Mr. Justice 
Marshall and Mr. Justice Powell. 
The dissent noted that this Board > 


had nullified two of Baker’s four 
~ contested Wildcat Hill claims, “rea~ 
locating claims in excess of reason- | ae . = me 





iwative Procedure Act, Such cases are not. re- 


‘golved by the discretionary powers of the — 


Secretary, which do not. arise. As there. was 


no diseretion exercised by the Board in making 

ts decision, it is difficult to. understand the 
Court's holding that the decision ‘constituted 
an abuse of discretion. a 
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; soning that development of all four 
claims would be imprudent.” The 
opinion also noted that proceedings 


against a fifth Wildcat Hill claim » 


had been dismissed. Mr. Justice 
Blackmun. related the Board’s: ac- 
‘tion to the “prudent™ person” test 
and its correlative marketability 
| standard, and opined at 383: 


I believe that, as in Coleman, the Court 


of Appeals may. have unduly restrained : 


the Secretary’s authority to evaluate 
claims of mineral discoveries on public 
lands; its ruling appears to be: based on 


_ the perception, possibly a misperception, | | sed 
from them could not have been mined 


that the Secretary’s “excess reserves” 
analysis does violence to the statute. In 


light of that ruling, one now may expect. 
the assertion of additional claims involv-_ 


ing “valuable” mineral deposits not mar- 
ketable in the foreseeable: future. 


“Tt. is still proper here that the 


Secretary ‘take into account the eco- 


nomics of the situation.’ ” Roberts v. 
Morton, 549 F.2d 158, 168 (10th 
Cir. 1976) , quoting from Conwerse v. 


Udall, 399 F.2d 616, 622 (9th Cir. 


1968). Roberts. v. Morton, supra, 
affirmed a decision of this Board 
styled United States v. Zweifel, 11 
IBLA 58, 80 LD. 323. (1973), in 


which one man located 2,910 asso- 
ciation placer’ mining claims for 


himself and as agent for 250 coloca- 
tors, filing the majority of said 
claims within a span of 10 months. 


The M cl all wv. ae Devision 


10, 1980, that Con issued its deci- 
sion in M cCall v. Andrus, 628 F.2d 


Deen eNe 


_ mineral in character; 


OF THE INTERIOR [88 ED. 


1185, cert. denied, 49 USLW 3710. 


- ( Mar. 23, 1981) ; as” related 1 in the | 
| syllabus, j in part: , 


The Court of: Appeals, . 
J udge, 


Farris, ‘Circuit 
held. that: (1) [Board of | 
Land Appeals] in concluding that claim- 


ant would have a reserved supply of sand 


and gravel for 100 years and that, with-— 
out expanded market, it was. not econom- 


_ teally feasible to produce material on 
contested tracts was proper application 


of test for determining whether land was 
(2) testimony of. 
maverninentexpert that he had examined 
claims and that contested areas were not 
mineral in character because materials. 


and-marketed for profit at time of his 
examination or at any time earlier con- 
stituted substantial evidence of prima. 


facie case by government that lands were 


not mineral in character, and testimony 


of one of claimant’s experts that sand . 


and gravel on contested area could have 
‘been marketed. at profit but that he had 
not made market study was not enough 


- to undermine substantiality of govern- : 


ment's case; * * *, [talies added.] 


William A. McCall, Sr., and an- 


other had acquired 26 association 
placer mining claims of 80 acres — 
each, located for deposits of sand 
and gravel in the Las Vegas Valley. 


The 2,080 acres comprising the 
claims adjoined the boundaries of 
the city of Las Vegas and lay ap- 
proximately 6 miles westerly from 
the Clark County Courthouse in the ~ 


center of the city. Some of the 
claims and/or portions of. claims | 
had been developed and material _ 
The decision 3 in ‘Baker v. United 
States, supra, was handed down by 
the Court of Appeals for the Ninth 
Circuit on Feb. 11, 1980. On July 


therefrom was being extracted and 
sold at a profit. The claimants had 
applied for patent to all the claims. 


Two patents had been granted in 
response, one for 40 acres and one 
for 190 acr "e8y covering pee of five 
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claims. Contest proceedings were 


7 initiated, the complaint charging 


that the remaining portions of these 


five claims, amounting to 170 acres, 
were not mineral in character. 


At the hearing the evidence, i in- 
cluding that presented by the Gov- 


ernment, established that on each’ 


_ 10-acre subdivision of the contested 
portions of the several claims there 
- existed sand and gravel which was 


oa inferentially of the same character 


ag the material under the patented 
portions. of these same claims and 


under other patented claims. adja- 


cent. However, most of the contested 


| areas were overlain by a dense, ce- 
. mented caliche-type conglomerate — 
which would make extraction of the 


: commercial sand and gravel beneath 


more difficult and expensive than on 
_ the patented claims adjacent. More- 

a over, the evidence showed that this 
mineral material in easily recover- 


_ able form exists over many square 


miles of the Las Vegas Valley, and 


that there 1 were humerous sand and 


gravel operators in the area at the — 
time of the hearing and that there 
had been many active operators 


‘there for the preceding 30 years, 
with operations being conducted on 
_ widely dispersed tracts, including 


_ the patented portions of. the five 
~ claims involved in the contest pro- 


ceeding. In addition the hearing ex- 


- aminer noted that the contestees had. 


| already: received. patents for 230 


' acres containing over 38 500,000 


| yards of sand and gravel which, “If 
they. hada market for this amount 


they would have a reserve supply. 
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for one hundred aiid the basis 
of these facts the examiner held that. 


the contested portions of the claims _ 
were “nonmineral in character” and 


void, notwithstanding that there ex: 
isted on each of the contested por- | 
tions mineral of the same type and — 
quality as on the patented portions 
which had been found by the De- _ 
partment to:be valid claims. Under- _ 
lying this holding was a finding that. 


given the limitations of the market. 


to absorb the material, the vast local 


abundance of it,and numerous com- 
petitive suppliers, coupled with the — 
fact that the Department had al- ~ 
ready awarded the claimants pat- 
ents to Federal lands containing 100 _ 
years’ reserve supply, it would not _ 
have been prudent or reasonable to — 
attempt development: of the con- — 
‘tested deposits at any time prior to 
July 28, 1955, when common sand 


and re ceased to be: locatable, : 
because these deposits were more © 
costly to develop than what was al- — 
ready available in superabundance. — 
On appeal, this Board reversed _ 
the decision of the hearing exam- 


mer as to three of the contested. 10- 


acre subdivisions where mining op- 


erations. were actually conducted, 28 


and affirmed his decision. that the 
remaining portions were null and | 
void because they were “nonmineral 
in character.” United States v. 

McCall, 7 IBLA 21 (1972). a 
— Suit for judicial review. of : this | 
Board’s decision was. dismissed on 
summary judgment. by the United — 


States District Court for the Dis- 


trict of Nevada, and the claimants 
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‘appealed to the Court of Appeals 
for the Ninth Circuit. 

In affirming the Board’s decision 
the Court observed: 


[6,7] McCall’s contention that the 


Board based its decision | on the absence 
of actual mining is incorrect. The Board 
adopted the conclusions of the hearing 
' examiner who stated: 

“It. is only those tracts with a deposit 
which can be extracted, processed, .and 
marketed at a profit in competition with 
other deposits that are valuable and min- 
eral in character. The contestees believe 
that the caliche material can be blasted 
and processed -at a competitive price at 


_ the present time. [The contestees] have 


received a patent for 230 acres which has 


over three and one-half million yards of © 


sand and gravel in every ten feet of 
depth. . 


suggest that they had a market for any 


more than this amount of material either _— 
States, 613 F.2d 224 (9th Cir. 1980), is ae 


in 1948, 1958,- or 1955. Without an. ex- 


panded market it was not economically: 


feasible to. produce the material on the 
contested tracts. Consequently it had no 
value as a mineral prior to J uly 23, 1955. " 


This is a proper application ‘of the test 


for determining whether land is mineral : 


in character. [Italics added.] 
McCall v. Andrus, supra at 1188. 

_ Again, in this case the Court. did 
nob employ the phrases “too much” 
or “excess reserves,” although it did 
stress the fact that if appellants had 
a market for all the material on 
other lands which they claimed and 
had been granted title to “they 
would have a reserve supply for one 


hundred years.” (Italics added.): 


The Court then said, “McCall 


presented no contrary evidence to 


show that a market existed in Las 
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| If they had a market for this — 
‘amount they would. have a@ reserve Supply } 
for one hundred years. — ; 


“The | contestees_ offered no aviaenee os 7 


‘(the “too much” test). 


[88 I.D. 


Vegas in 1955 in which he could 
have sold at a profit more sand and 
grawel than the amount contained 


in the already patented areas.” Id. 
at 1189 (Italics added). Clearly, the 
Court was of the opinion that the 
claimants had a market for some of 
the material, but they were assert- 
ing claims to more land and mineral 
than could be profitably exploited 
and which, therefore, constituted an 
additional “reserve supply” on 
which a prudent man would not be 
justified in expending his labor and 


_ means to develop i in the reasonable 


anticipation of creating a valuable 
mine. This precisely parallels the — 
rationale of this Board i in the Baker oe 
case, supra. : 

However, in M Call, the Court 
attempted ‘to distinguish oa 
saying at 628 F.2d 1189: ; 


Our recent decision in Baker V.. United - 


not controlling here. In Baker, the Board 
had refused to grant a patent for: three 


entire claims even though it found that — 


a valid discovery had been made on each — 
claim.“ [Italics added.] The claims’ 
were all'composed of similar material. — 
The Board invalidated two of the claims _ 
because it found that Baker had located 
claims in excess of the reasonably an- 
ticipated market need for the -mineral 
We held that 
there was no statutory support for the 
Board's action. Unlike Baker, here the — 
character of the land claimed was con- 


4 The sentence emphasized in the quotation 
contains two misstatements of fact. First, the 
Board’s decision in Baker held that éwo claims 
of. the Wildcat Hill Group - were invalid,. not 
three claims. Second, the Board's decision did 
not find “that a valid discovery had been made 
on each claim.” That finding had.been made in 
the decision of the Administrative Law Judge 
who presided. at the hearing, but was expressly 
reversed by the Board as to the.two claims 


held to be invalid upon appeal to the Board. 
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tested. The eaginia ‘which were . held in-' 


valid here were all. covered by caliche 
material. The hearing examiner noted 


that it was not economically feasible to | 
extract. the type of material on these — 


tracts since there were large deposits 


of easily. removable sand and ereeh on | 


_ the other tracts. 


The Court has ‘has eal a 
finding by this Board that claims to 
lands on which there. are mineral 
deposits which exceed the ability of 
the market to absorb at a profit.are 
invalid because such Zande are “non- 
mineral in character,” but rejected 
a similar finding where wee de- 


na posits were characterized as “excess 
‘reserves. ae Saks b edhe 


The “Me iner ab an Chie : 


iC oncept 


“The fein “mineral i in character, eo 


or its antonym, “nonmineral in 
character” is unfortunately am- 
biguous as a term of art. It can be 
used interchangeably to describe 
either a geologic condition in the 


land or an economic condition. That 


is, “nonmineral in character” may 


describe Zand which is virtually bar- | 


ren of the mineral which i 1s the sub- 


ject of an alleged discovery, or it 


may describe land on which there 


are vast deposits of the mineral — 
claimed which are of no commercial 

value because of the superabundant | 
supply available to meet. a limited | 
demand. To illustrate this duality: 
of usage of the same term, consider | 


two hypothetical’ examples.” 
‘First, a. 


160-acre. association - 
: placer claim is’ located for gold: 

based upon’ a discovery of placer. 
gold in an alluvial wash. The gold 
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is present in the ish and may be 


economically recovered and dis- 


_ posed at a profit. However, the wash 


occupies only parts of two 10-acre 


subdivisions of the 160-acre claim, 


while the remaining fourteen 10- 
acre subdivisions which comprise 
the upland portion of the claim are 


devoid of any trace of gold. Each 


such barren, upland 10-acre tract | 


_ may be invalidated on the basis that 


it. is “nonmineral in character,” 


which clearly it is because the min- 


eral which was discovered and 


served as the basis for the location 


of the claim simply does not exist © 


- on that portion of the claim. 
_. The second hypothetical example 


concerns two. association — placer 


claims of 80 acres each held. by. the 


same claimants and located prior to 

1955 on a vast. and extensive de-. 

posits of common pumice. The total 
reserves are estimated at not less 
than ten million tons, and. perhaps 
as much as twenty million tons may _ 
be present on the two claims. There — 


are two other operators of competi- — 


tive sources active in the area. The~ 


only buyer is the local paving con- 


tractor, who uses the pumice as an — 


additive in concrete to surface roads 


on jobs within a 40-mile radius. Be- — 
yond that distance there are plenti- 
ful additional sources which are 


cheaper for the contractor. to use 


because of hauling costs. “Any of the 


three local competitive producers 
~ could easily.supply the contractor’s 


entire needs froma single 20-acre 


“pit. for the next 50 years, but the 


contractor divides his purchases be- ; 
tween them on the basis of which is | 
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closest to the particular job site. 


_ Even if the two competitors discon- 


tinued operations and the claimants 


gained’ the entire market, there is 
‘enough pumice on the two claims to 


supply that limited market for 250 
» years. The claimants are mining 


from a single pit on two 10-acre 


subdivisions of one claim. The re- 


maining portions of the claim being | 
operated and the additional claim 
not being operated are properly de- 


scribed ‘as “nonmineral in charac- 


ter,” despite the. presence of great 
‘quantities of pumice on every por-_ 
tion of both claims. This is ex- . 


plained by the Ninth Circuit’s de- 


cision in McCall v. Andrus, supra, 7 


where the Court took notice of the 
| Department’s finding that McCall 


had already been granted patents to 
‘public lands containing a reserve 


‘supply of mineral ample for 100 


years; that he offered no evidence | 


of a market. for any more; that 
without.an expanded market it was 
not economically feasible to pro- 


duce material from the contested — 


tracts; and that consequently the 
additional material was without 


: value as mineral. The court then 


This is a nopceasiizallon of the test 


for determining whether land is mineral — 
in character. The test is whether “the 


known conditions at the time of [the pat- 


ent] proceedings were plainly such as to. 
engender the belief that the land con-. - 
tained mineral deposits of such quality 

- and in such quantity as would render - 


* their extraction profitable ‘and justify 
expenditures to that end.” 
Coat and Coke Co. .v. | United 
States, 233 U.S. 236, 239-40, 34 S. Ct. 507, 
509, 58 L.. Ed. 936 (1914) (concerning 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR — 
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whether land claimed as a homestead was 


mineral land not. subject to homstead 
claims). See also, United States v. South- 
ern Pacific Co., 251 U.S. 1, 40 S. Ct. 47, 


64 L. Ed. 97 (1919) ; Standard Oil Co. of 


California v. United States, 107 F. 2d 402 
(9th Cir.), cert. denied, 309 U.S. 654, 60 


S. Ct. 469, 84 L. Ed. 1003 (1940) ; United 
States 0. Bunkowsli, supra at 55.551 


Id. at 1188. 


Seven ae before the Ninth Cir- 
cuit issued its decision in United 


_ States v. Baker, supra, this Board 
_ published its decision styled United 


States v. Williamson, 45 BLA 
264, 87 J.D. 84 (1980), 1 in which we 


‘discussed the interrelationship es 
the terms “mineral in character” 
and “excess reserves,” as follows: 


[8]. Mineral in - character and excess | 
eserves can be Sseen.as differing facets 


ofa single concept. Land is mineral in 


character when known conditions en- 
gender the belief that the land contains 
mineral of such quantity and quality as 


to render its extraction’ profitable and 
_ justify expenditures to that end. United 


States v. Meyers, 17 IBLA 318 (1974); 
United States v. McCall, 7 IBLA 21, 79 
I.D, 457 (1972). The charge that the 
lands embraced by a mining claim are 
not mineral in character can raise two 


discrete issues. First, it can challenge 


the validity of the entire claim. As such, 
it is the normal adjunct toa charge of 
no -discovery. Alternatively, ‘it can be 


applied to. placer claims which are sup- 
‘ported by a discovery, with the effect 
that the claimant must- show that each | 
- 10 acres of the claim are mineral in 
_character. Id. Thus, to the extent that. 


5 It is perhaps noteworthy that the Board’s 
decision in United States v. Bunkowski, supra, 
79 1.D. 43 (1972), was criticized by the Ninth 


Diamond . Circuit In its.Baker opinion as it “shares the 


' game faulty premise” 


‘as the Board’s Baker 
decision. However, in the McCall v. Andrus 


decision issued 6 months later, the Ninth -Cir- 
cult cites Bunkowski twice with approval. at 
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a “placer didi embraces ‘10-acre subdi- 


visions which do not have the located 


; mineral present, those ‘portions which 
gre nonmineral will be declared null and — 
— - void, 


7 [9]. Questions relating to. excess re- 
serves, though they are interrelated to 
- a determination of the mineral character 
of land, arise in a different context. The 


_.. charge of invalidity due to the presence 
of excess reserves admits that the min-~ 


eral, qua mineral, exists within addi- 


tional claims, but raises the contention. 


that because of the quantity of mineral 
in other claims owned by a mining 
claimant, the mineral in certain claims 


- would have no market and thus is es- 
sentially valueless. [Italics in ware | 


Id. at 298-94, 87 I. D. at 50. 


Thus, because i in the Cal case 
we were applying the “10-acre rule” 
to portions of claims which had 


been treated as valid otherwise, we 


regarded the lands containing the 


additional, ve ee valueless. 


sand and gravel as “nonmineral in 


character,” because the 10-acre rule 


provides for the elimination of ali- 


quot 10- -acre® portion of lands 
which are “nonmineral in charac-. 


ter” from otherwise valid placer 
claims. But in the Baker case we 
were eliminating two entire claims 
for the reason that the cinder de- 
- posits were unmarketable and. val- 


~ ueless because the three other claims 
in that group contained. more ma- _ 
terial than Baker’s market could 
absorb. over the next 200 years. 
Therefore, we characterized the — , 


deposits as “excess reserves.” We 


| | F might just. as easily, have said that 
the lands were “nonmineral i in char- 


acter.” 


character” 
character” refer to the land which 


- Both terms: relate to the absence 


of a “yaduable” ‘deposit of ie - 
In both Baker and McCall the 


claimants had applied for patents, 


and patents had been approved cov- — 
ering vast amounts of materials on’. 


some of the lands applied for. How- 


ever, as declared in Barton v. Mor-. 


ton, 498 F.2d 288, 292 (9th Cir.), 


cert. dened, 419. U.S. 1021 (1974): 


But. there are other considerations. A 
patent passes ownership of public lands 
into private hands. So irrevocable a dimi- 


nution of the public domain should be 
attended by substantial . assurance that 


. there will be a compensating public gain. 


in the form of an increased supply of 


available mineral resources. The require- = 
ment that actual discovery of a valuable — 


mineral deposit be demonstrated gives 


_ weight to this consideration. 


In sum, the ‘terms “mineral in 
and “nonmineral in 


is the subject of the claim, while the 


terms “excess reserves” and “rea-_ 
‘sonable reserves” refer, in certain — 
circumstances, to the deposit of - 


mineral which serves as the object 
of the claim. All of these expres- 
sions relate to whether or not there 
has been a qualifying discovery of | 
a valuable deposit of mineral on. 
that particular claim or portion 


thereof. — 


a natructions on 1 Remand 


‘Oneida Perlite Corp., which aid 
not appeal the decision of the Ad- 
ministrative Law’ Judge,’ was re- — 
quested to filea brief analyzing the — 


effect. of the decision of the Ninth 
‘Circuit in Baker v. United. States, 


supra, on the instant appeal. Tt re- 


796 


| sponded by asserting that the Ad- 
ministrative Law J udge committed 


reversible error in determining that 


the principal issue was “excess re- 
serves” and in finding certain 


claims were invalid by reason of be- | 


ing located for “excess reserves.” 
Oneida now contends that it is en- 
titled to be issued a patent to the en- 
tire 1,960 acres, and requests “a re- 
hearing by an Administrative Law 


Judge freed from the inhibiting - 


shackles of excess reserves, ” Oneida 
says further : | 


‘It is also respectfully submitted that, 
because of the confusion of both fact and 
law out: of. which the decision to patent 
only 580 acres was concluded, this Board 


cannot render a decision without becom- 


ing a long distance trier of facts or sub- 
Stituting its collective guess for the ap- 
parent guess of the Administrative Law 
Judge. This case should consequently be 
remanded for a de novo hearing pursuant 
to the altered state of the law. 


- Counsel for the Forest Service, 
the appellant before this Board, 


argues that because Oneida filed no 


appeal from the decision of Judge 
Morehouse, that decision “became 
final as to any disallowances made 
by hin, and. properly so,- based 
upon the state of the Law as it then 
existed.” _ | 

In other circumstances we “pou 
agree with appellant. However, in 


this instance we are disposed to re- 


mand for rehearing for two distinct 
reasons. First, some of the issues 


raised by appellant cannot be de- 


cided by this Board on the basis of 
the record before it, and more: evi- 
dence must be adduced on these is- 
sues. Second, in light of the pro- 
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nouncements by the Court of Ap- 


_ peals for the Ninth Circuit i in Baker 


v. United States, supra, and McCall 


v. Andrus, supra, this Department 


should strive to conform any final 
administrative determination to the 
prevailing law of that circuit. Ac- 


cordingly, the case. will be remanded 


for rehearing. 

As we have heretofore explained 
at length, the term “excess reserves” 
is not a rule of law invented by the 
Department, nor does it.represent a 


superimposition on existing law of 


some new test of the validity of a 
mining claim. It is merely a descrip- 


tive phrase used in certain circum- 
stances to characterize deposits 


which are not “valuable” within 
the meaning of 80 U.S.C. § 22 
(1976) because the claimant already 
possesses an ample supply of such 
mineral to satisfy his share of a 
limited market for years into the 
future, and the additional deposits 
so described are consequently of no 
economic value because they cannot. 


be presently marketed at a profit. 


Thus, claims located for deposits of 
such economically worthless miner- 
als are invalid because they are not 
supported by a “discovery” of a 

“valuable” deposit of mineral within 
the boundaries of each claim. There- 
fore, on rehearing charge b. of the 


contest complaint (referring to ex- 
‘cessive reserves), will be dismissed 


because it is redundant of charge a. 
of the complaint (referring to ne 
absence of discovery). 
It being under guns that the term 
“excess reserves” is merely a de- 
scriptive phrase, there is no need 
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- that it be een are the Jexicon 


of terms employed i in the adminis- 
tration of the mining law, and ref-_ 
~ erences thereto shall not be. deemed 


to have prejudicial effect. 
Charge c. of the contest com- 


plaint (referring to the nonmineral 


character of the land), which was 


_ dismissed by Judge Morehouse, will 
be reinstated on rehearing 3 in view 
of the holding in | At eCall Vv. Andrus, 


supra. 
On remand evidence will be ad- 
duced and specific findings will be 


made by the Administrative Law > 


Judge on the following issues: 

1. The extent of the present mar- 
ket for perlite which can be satis- 
fied by material from these claims, 
oranyofthem. = | 

2. The extent to which deposits 
of perlite on these claims. cannot 


a5 presently be marketed at a profit, if 


any. 
3. What types of paris exist on 


_. these claims which at present: can be 


marketed at a profit. 
4, -What types of perlite ee on 


these claims’ which cannot pres- - 


ently be marketed at.a profit. | 


_ 5. Whether each type pe oar 
presently marketable at a profit 


from these claims has value pecu- 
liar to that particular type, or 
whether some other type would be 
equally satisfactory | to the pur- 


_ chaser. This .inquiry | focuses. on 


_ whether it would be prudent to de- 


_ velop separately and produce from 


several deposits of distinctive types 


of perlite to meet a market demand 


which could not be satisfied from 
the production of other ype. 
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«66. ‘Whether the pumicious perlite 


found on. the Wright Creek No. 2 


claim is a locatable mineral, or a 


‘common variety | of pumice or pum- 


icite which is not subj ect to appro- 
priation under the: mining laws pur- 
suant to 30 U.S.C.-8 611 (1976). 

7. Whether the thick rhyolite cap , 
which allegedly | covers portions of . 
the area claimed is analogous to the 
cemented caliche cap described in 
McCall v. Andrus, supra at 628 
F.2d 1188, and has a similar effect 
on the costs or projected costs of 
extracting, removing, and market- 
ing the mineral-from those areas. 

8. Whether the area of the Wright 
Creek No. 8 claim which embraces 
the improved spring and which was 
ordered to patent by Judge More- 
house is nonmineral in character as 
determined by each aliquot 10-acre 
subdivision concerned, bearing. in 
mind that water is not a locatable 
mineral. Andrus” v. Charlestone 


| Stone Products Co., Inc. , Supra. | 


9. Whether the land Shick is ‘the 


situs of the mill can be patented as 


land which is mineral in character _ - 
and embraced within the boundary . 


of a valid mining claim, or whether 
it must be relocated as a millsite. 
claim or claims with appropriate 


configuration pursuant to 30 U.S.C. 


§ 42: (1976), understanding that 
millsites may be located only on 
nonmineral land. The object. of this 
inquiry is not to deprive Oneida of 
the land on which its mill is situ- 


ated, but to ensure that any grant 
contemplated is in conformity with | 


applicable law, so that no further 
proceedings’ are necessitated. © 
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40. Whether each claim re 
ally is supported by a. qualifying 


discovery of a valuable deposit of 


mineral, taking into: account the 


limitations: of the market, if any, 


and the other’ sources of supply 
available to that market, includ- 
ing, ‘but not limited to, | supplies 
available from the other élaims in 


the same group. Melluzzo v. Morton, 
supra; Clear Gravel Enterprises, | 


Ine. v. Keit, Supra. 
11. The extent to aha: specific 


10-acre aliquot parts of subdivi- | 


sions on each claim which is other- 
wise valid must be eliminated as 
nonmineral in ‘character, if any. 


‘Hypothetical, theoretical, and 


| speculative opinion ‘evidence of the 
sort rejected by the Court in- 


| Osborne v. Hammitt, supra at 985, 
will not be relied upon as the basis 
for a finding. Cf. United States v. 
Gibbs, 13 IBLA 382, 389-90 (1973). 


“Locations based on speculation — 


that there may at. some future date 


be a market for the discovered ma- £5 


_ terial cannot be sust ained.” Be arrows 
nr H ickel, supra at 83. : 
ca Any stipulated agreement be- 
_ tween the 
Oneida Perlite Corp. as to facts, 


_ issues, or disposition of lands in-- 
volved will be submitted to the-pre- 


siding Administrative Law J udge 


. for approval upon his determina- 


tion that it comports with the facts 


and law. ‘bearing on the matter 
which is the wee of the oe | 


lated agreement. . 


_.. Therefore, purs suant os hee au 
thority delegated. to the Board of 
Land Appeals by the Secretary of | 
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Forest Service and 
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the Tatsvier: 43 CFR rs i ne deci. 


sion appealed from is set aside and - 
: the case remanded for aces 


| Epwarp W. STurrina — 
| Administrative Judge 


We CON CUR: 


Bruce H. rae 


Administrative J udge~ 


Doveras E. HENRIQUES - 


Administrative Judge - 


APPEAL OF KORDICK AND SON, 
-ING., & STEVE P, RADOS, INC. 


(A JOINT VENTURE) 


| TBCA-1255-3-79 


"Decided August a7, 1 981 


soniteads No. 7-07-DC-07284, Specifi- ae 
cations No. DC-7284, Bureau of Been . th. 


mation. 
Denied. 


Gintragia: Disputes and Remedies: : 
Substantial Evidence—Contracts: Dis- _ 
putes and Remedies: Burden of Proof | 


| Where the Board. finds appellant's evi- 


dence with respect to two alleged conver- 
sations to be little more than: conclusory 
hearsay without. reference to literal. sub- 
stance and appellant alleged that certain - 
drawings had been. approved: ‘by the Gov- 
ernment, when the clear language of the 


responses to the submitted drawings indi- 


cated rejection, the Board holds that ap- 


-pellant has failed to sustain its burden | 
of proof, because of failure to prove. the - 


allegations of its complaint by any. sub- 
stantial evidence, and. denies the claim of » 


appellant for costs incurred to furnish. 


and install insulating fittings required by 
the specifications in connection w ith the 


construction of a Bipelne 
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ally is supported by a. qualifying 


discovery of a valuable deposit of 


mineral, taking into: account the 


limitations: of the market, if any, 


and the other’ sources of supply 
available to that market, includ- 
ing, ‘but not limited to, | supplies 
available from the other élaims in 


the same group. Melluzzo v. Morton, 
supra; Clear Gravel Enterprises, | 


Ine. v. Keit, Supra. 
11. The extent to aha: specific 


10-acre aliquot parts of subdivi- | 


sions on each claim which is other- 
wise valid must be eliminated as 
nonmineral in ‘character, if any. 


‘Hypothetical, theoretical, and 


| speculative opinion ‘evidence of the 
sort rejected by the Court in- 


| Osborne v. Hammitt, supra at 985, 
will not be relied upon as the basis 
for a finding. Cf. United States v. 
Gibbs, 13 IBLA 382, 389-90 (1973). 


“Locations based on speculation — 


that there may at. some future date 


be a market for the discovered ma- £5 


_ terial cannot be sust ained.” Be arrows 
nr H ickel, supra at 83. : 
ca Any stipulated agreement be- 
_ tween the 
Oneida Perlite Corp. as to facts, 


_ issues, or disposition of lands in-- 
volved will be submitted to the-pre- 


siding Administrative Law J udge 


. for approval upon his determina- 


tion that it comports with the facts 


and law. ‘bearing on the matter 
which is the wee of the oe | 


lated agreement. . 


_.. Therefore, purs suant os hee au 
thority delegated. to the Board of 
Land Appeals by the Secretary of | 
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Forest Service and 


[ss LD. 


the Tatsvier: 43 CFR rs i ne deci. 


sion appealed from is set aside and - 
: the case remanded for aces 


| Epwarp W. STurrina — 
| Administrative Judge 


We CON CUR: 


Bruce H. rae 


Administrative J udge~ 


Doveras E. HENRIQUES - 


Administrative Judge - 


APPEAL OF KORDICK AND SON, 
-ING., & STEVE P, RADOS, INC. 


(A JOINT VENTURE) 


| TBCA-1255-3-79 


"Decided August a7, 1 981 


soniteads No. 7-07-DC-07284, Specifi- ae 
cations No. DC-7284, Bureau of Been . th. 


mation. 
Denied. 


Gintragia: Disputes and Remedies: : 
Substantial Evidence—Contracts: Dis- _ 
putes and Remedies: Burden of Proof | 


| Where the Board. finds appellant's evi- 


dence with respect to two alleged conver- 
sations to be little more than: conclusory 
hearsay without. reference to literal. sub- 
stance and appellant alleged that certain - 
drawings had been. approved: ‘by the Gov- 
ernment, when the clear language of the 


responses to the submitted drawings indi- 


cated rejection, the Board holds that ap- 


-pellant has failed to sustain its burden | 
of proof, because of failure to prove. the - 


allegations of its complaint by any. sub- 
stantial evidence, and. denies the claim of » 


appellant for costs incurred to furnish. 


and install insulating fittings required by 
the specifications in connection w ith the 


construction of a Bipelne 
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APPEARANCES: Walter. Ss. ‘Rados, 
Santa Anna, California, and Marin A. 
Kordick, Irvine, California, for Appel- — 
lant; William A. Perry, Department 
Counsel, Denver, Colorada,: for the 


Government. 


OPINION BY 
ADMINISTRATIVE | 
JUDGE DOANE 


INTERIOR BOARD OF 
C ON TRAC L APPEALS 


Background 


The: subject — ‘contract, dated 

Sept. 27, 1977, between Kordick and 
Son, Inc., and Steve P. Rados, a 
joint venture, hereinafter, “con- 
tractor” or “appellant,” and the 


- Bureau of Reclamation of the U.S. 


_ Department. of the Interior, here- 
inefter, “Bureau” or “Govern- 


- Inent,” required the furnishing and > 


laying of 96- and 1092-inch-dia- 
meter pipes and constructing struc- 
tures for about 2.3 miles of pipe- 


line to transport water for munic-. 


ipal and industrial use. through the 
- Main Aqueduct “B” Line. 
work to be performed on this proj - 
ect was located about 6 miles north 


of Boulder City, Nevada, in Clark 
- County, and was part of the South-_ 


ern Nevada Water Project, Second 


The estimated. contract. price was 


$3,216,283. Appellant received its 
notice to proceed on. Sent. 29, 1977. : 


‘The time allowed for. completion 


a54~804 0 - 81 ~ 8. ae 


The 


was 400 calendar days from the date | 


of receipt of such notice, The date 
for completion of all work under — 
the contract was extended 23 calen- 


dar days to Nov. 26, 197 8. On 
_ Nov. 27, 1978, the contract. was con- 


sidered to have been substantially 


completed. 


By letters. to the Baca dated 


- Apr. 19 and June 6, 1979, appellant . 
claimed additional compensation in — 
the amount of $16,033.50 for the cost 
of furnishing and installing four . 
a insulating fittings (couplings) at . 
| joints where line-pipe. containing a 


steel cylinder are joined to steel 


pipe. By his findings of factandde- 
cision of Jan. 22, 1979, the contract- 
ing officer (CO) denied the claim 
for reasons substantially as follows: 
(1) that the specifications of sub-_ i 


paragraph 8.1.5b(4) clearly re-_ 


quired either flexible or rigid insu: > 
lating fittings to obtain electrical 


discontinuity at joints where line- _ 


_ pipe alternatives containing a steel ae 
cylinder are joined to steel pipe; (2). 
that insulating fittings are not 


shown on the drawings because of 


the pipe alternatives allowed by the 


specifications and, therefore, the — 
contractor could have selected a type 


of pipe containing a steel cylinder 
-which would not be joined to steel 


pipe thus eliminating the require- 
Stage, encompassing Main Aque- 


| duct “B” Line station 56 + 80.13 
to station 186 +. 52.82. | 


ment for insulating fittings; (38) 
that no employee of the Bureau 
could be found, as contended by the 
contractor, who ever orally advised 
the contractor that insulating fit- 
tings would not be required; and 
aay that in addition to the oe 
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cation cited above, the last para- 
graph of a letter to the contractor, 
dated Jan. 3, 1978, also indicated 


that insulated fittings would be re-. 


: quired. 

It is undisputed that the specifi- 
cations allowed one of four options 
to the contractor with respect to the 
type of line-pipe which could be fur- 
nished for the project; that two of 

the. alternatives contained steel cyl- 
- inders and two did not; and that the 
| type of pipe ultimately chosen by 
the contractor for the project was 
the prestressed embedded cylinder 
- pipe which did contain a steel cyl- 
inder. (Tr. 39-46). Neither 1s 1t dis- 
puted that the drawings did not 
show insulated fittings at the four 
locations where they were to be i in- 


73 stalled, but did show steel connec- 


tions: at those locations (Tr. 46), 
nor that the specification at para- 
graph 3.1.5b(4) (b) provides as fol- 
lows: “(4) Electrical isolation in 

the form of either flexible or rigid 
insulating fittings as specified herein 


shall be provided as required to ob- 


tain electrical. discontinuity at: 
* * * (b) Joints where line-pipe 
alternatives containing: a steel cyl- 
inder are joined to steel: pipe.” 

The contractor appealed to this 
_ Board from the CQ’s decision and 
alleged. 1 in- its complaint the fol- 
| lowing: 
. 1. Prior to the bid we were informed by 
the Bureau that insulated fittings were 
not required on the Project. 

2. In November of 1977,.Mr. George 
Metz'er of the Conduit Fabricators Co., 
our sub-contractor for the Cathodic and 
_ Corrosion monitoring systems, was. in- 
formed by your Mr. Veda that the in- 
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sulated fittings were not required. This 
confirmed our pre-bid information. 

3. There is no indication that these 
fittings would be required on the original 
drawing. Also, the submittals from Con- © 
duit Fabricators did not. include any in- 
sulation couplings and the submittals 
were approved as submitted. 


The Government denied, by its 
answer, each of appellant’s allega- 


tions, A.1-day hearing was held at 


Los Angeles, California, pursuant 


to the request of appellant. The 


Government filed a posthearing 
brief, but by letter, dated Feb. 15, 
1980, appellant declined to do so, 


- stating, “We will accept the Board’s - 


decision in regards to all relevant 
material as it stands in-the record.” 
The. principal question to be re- 
solved by the Board is whether ap- 
pellant sustained its burden of 
proof in establishing entitlement to 
the claimed extra costs for furnish- 
ing and installing the subject zou 
insulating fittings. _ : 


Discussion 


An examination of the record © 
reveals that appellant’s claims are 
not supported by any substantial _ 
evidence. : 

The first paragraph of appel- 
lant’s complaint alleges that prior to 
the bid, appellant was informed by 


the Bureau that insulated fittings. 


were not required.on the Project. 
The second paragraph alleges a con- 
versation in November 1977 to the 
effect that insulated fittings were not 
required. The only witness for ap- 
pellant, Mr. Martin Kordick, testi- . 
fied that the prebid information 
resulted from a conversation, be- 
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~ tween a Mr. Don Eichner of appel- 
lant’s staff and “somebody back in 
Denver” (Tr. 24 and 39). He did 
not identify: the Government em- 
ployee with whom Mr. Eichner. was 
alleged to have conversed. The evi- 
dence relied upon for the second con- 


versation stems from a letter, dated 
Jan. 30, 1978, from a Mr. George 


_W. Menzler, corrosion specialist of 
Arizona Corrosion Control, Inc., a 


subcontractor, addressed to appel-— 
lant (AF Exh. 8b), which stated in 


- pertinent part: 


Dear Ernie: 

al visited the site where aaaeaaet nid eg 
is being installed and consulted. with 

- Marty Kordick then Bob Burneel and 
Bob Welsh from the Bureau of Reclama- 
tion,’ and then called Mr. Ueda [sic] at 
the Denver office and came up with the 
following requirements : 


Ph MP * ; J * oo ® 
2. Due to the fact that all components 
that are being installed are concrete 
coated and lined,.no insulation fittings 
will be necessary. 
_ As pointed | out in the Govern. 
ment’s brief, it is significant that ap- 
_pellant failed to produce either Don 
Ejichner or George Menzler as a wit- 
ness. Thus, appellant’s evidence ad- 
duced to prove the first two para- 
graphs of its complaint amounted 
~ to little more than conclusory hear- 
gay, without. reference whatever to 
the literal substance of either alleged 
conversation. 

Mr. Harry K. Uyeda, a graduate 
‘civil engineer, has been employed 
by the Bureau since 1960 in the Ma- 
terial Science Section of the Ap- 
~ plied Pelences Branch of the Divi- 


sion of Research, and since 197 1 has 3 
been Specializing | in corrosion con- 
trol by cathodic protection (Tr. 55). 

He was the principal and. only wit- 
ness for the Government. His testi- 
mony included the following perti- 
nent points: That direct current — 
flow of direct current electricity 


causes corrosion of metals; that steel . 


corrodes at the rate of about 22 
pounds per ampere year, reducing © 
it to iron rust; that such fact comes _ 
from the application of an electro-_ 


chemical formula based on Ohms 


law with the weight loss determined 
by. Faraclay’s Equivalent ; that a 
simplified explanation of the theory - 
of cathodic protection for the sub- 
ject pipeline is that. by requiring a 


means of interrupting the flow of . 


electric current through. the steel 
structure by use of insulated fittings 7 
made of a different metal, in this _ 
case, high silicon cast iron, the cor-" 
rosion.to the steel pipe is eliminated 
and the corrosion is. transferred. to. 
the fittings which .can be replaced 
without. great. cost over the life of — 
the pipeline; that he was the author. 
of the standards from. which the ~ 
cathodic protection and monitoring 
paragraphs of sec. 3.1.5 of the speci- 
fications were made (Tr. 64). | 
Mr. Uyeda further testified that 2 
he had no recollection of any tele- 
phone conversations with contrac- 
tor personnel prior to the bid open- 
ing; that he did recall talking to 
George Menzler around November 


of 1977 and recalled essentially Te- 


peating the specification Tequire-— 
ments for corrosion control ; that he | 
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| did tell Mr. Menzler that he did not a 


have to have insulated fittings if he 
chose certain options, but did have 
to have them if he chose certain 
other options; and that he did not 
outright tell ‘cm that there would 


be no insulated fittings required | 
(Tr. 71). Later on in his testimony — 


(Tr. 75-76) he opined that the 
whole problem surrounding the er- 
roneous statement of paragraph 2 2 of 
the Jan. 30, 1978, letter resulted 
from ‘miscommunication | 
where. 


couplings and the submittals were 
approved as submitted. The evi- 
dence totally refutes the accuracy 
of that allegation. 

Appellant’s exhibits A, Bec, 


and C-2 were drawings prepared by. 


_ Arizona Corrosion Control, Inc., 
 appellant’s subcontractor, and. were 
submitted by appellant to the Bu- 
_ reau in November 1977 and Febru- 
ary 1978. By letter dated Jan: 3, 
1978 (AF Exh. 4) the Bureau stated 


that appellant’s exhibit A was not 


satisfactory and in the concluding 
paragraph stated: 


stations by type, insulating fittings 


by type, cathode connections, and 


-.Inetallic casings. Also provide de- 
tails of the proposed test stations as 
_ well as the design for the impressed 
current cathodic protection system.” 


In a letter dated Mar. 27, 1978 


| (AF Exh. a the Bureau answered 
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- fications, i.e., 


some- 
: closure sections (steel pipe). 

The third. ee of a 7 

lant’s complaint alleges that the 

submittals from Conduit Fabrica- 

tors did not include any insulation 


“Therefore, 
please submit plan drawings of the 
pipeline showing locations of test 
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the Seordl sibmieal °y the follow- 
ing language: 


The submittal fails to. contort to ‘the 
specifications as follows: _ 

-.1, The drawings fail to show. the loca- 

tions of insulating fittings required by — 

subparagraph 3:1.5.b(4) (a) of the speci- 

insulating fittings are re- 

quired at joints where line pipe alterna- © 


_ tives containing a steel cylinder are 


joined to steel pipe. Therefore, insulating 


_. fittings are required at stations 125+44.- — 
65, 150+-32.20, 150+-98.02, and 186+41.34 


where the embedded cylinder prestressed 
concrete pipe joins. to fabricated steel 


: ihe 3 ie = 
Please submit a revised design meeting _ 
these requirements, The type of insulat- 
ing fittings Proposed should be completely 


- identified. 


Finally, the ae at page 
41, disclosed the following admis- 


sion by Mr. Kordick after explain-— 


ing that the final choice of the 


optional type of pipe was made be- — 
cause of the considerable savings 
_ that could be realized by appellant: 
“A, [answer] At this juncture in 


time, the [ste] gentlemen—I am 7 
going to tell you something. We had 


_ forgotten ae couplings. 2 (Italics Se 


supplied). 
- This sdiiinsion’ that appellant 
had forgotten about the couplings 


(referring to insulating | fittings) 
_ seems to us to absolve the Govern- 


ment from any liability for claimed 
extra costs, notwithstanding, and 
we so find, that appellant has failed 
to present any substantial evidence 
in support of any of the three alle- 


| gations of its claim. 


Based on the foregoing; 3 we, hold 
that beppsllent has failed to sustain 
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its irda of proof of entitlement 


- to the claimed extra costs. 


Decision = 


: "Wherefore. the iinae oe $16 - 

033. 50, for costs allegedly incurred 
by appellant to furnish and install 
_ the subject four oo fittings, ee Counsel, Denver, Colore do, for 
7 the Government, 


; is ey denied. 


iver Dose 
_ Administrative J uige 


Ic CONCUR: 


_ Wirrszase F, McGraw 
28 ed Administrative ia i 


Oe APPEAL OF EVERGREEN ‘HELL 


COPTERS, INC. 
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Decided August 28, 1981 


| denkona No. YA-554-CTO-118, Bu- 
~ reau of Land Management. | 


"Sustained i in part, 


Disputes aan Remedies: 
Generally—Contracts: Per- 


| Contracts: 
Damages: 


formance or Default: Breach 


In a contract which provided: for heli- 
_ -eopter spraying of herbicide on grass 


after spring sprouting and the. Govern- 
‘ment, after giving notice to proceed and 
| granting permission to the contractor to 
mix the herbicide for the entire project, 


changed its mind about the readiness of - 
the grass for spraying and imposed a 
requirement that. the . 


noncontractual | 
grass be: 4 inches high before spraying, 


the Board found that. the Government 
breached its duty not.’ to interfere with © 


_ the contractor’s performance and that 


the. contractor was entitled to ‘asmages 
in the form of standby costs for its heli- 


copter and for the tank truck in which 


the herbicide: was mixed. 


APPEARANCES: es Chris tweed, : 
General Counsel, Evergreen Helicop- 


ters, Ine., McMinnville, Oregon, for 


Appellant; Gerald D. 0’Nan, Depart- _ 


OPINION BY ADMINISTRA- 


TIVE JUDGE PACKWOOD | 


| —- BOARD OF CON- | 


TRACT APPEALS ae 
The. Bureau of Land Masia. 


a ment (BLM) awarded Contract -- 
YA-554-CTO-118 to Ever- - 

green Helicopters, | 
green), on Mar. 5, 1980. The con- — 
tract called for herbicide spraying 
on 193 acres of forest land, 106 
acres which the parties referred to - 
as the north area and 87 acres at 
another location referred to as the 
south area. The contract provided 
that the starting date for spraying 


No. 


Ine. 


would be after spring sprouting of — 


the target ses oh sai lias | 
File Exh. 15). _ 


The Goverment gave ‘the con- 


tractor notice to proceed on Mar. 10, 7 
1980. On Mar. 19, 1980, the Govern-_ 
- ment notified the contractor that 
‘spraying would begin on Mar. 25, 
1980. The contractor requested and 
received permission from the Gov- 
ernment to mix all of the herbicide _ 
' for both areas at. one time. Govern- __ 
-ment personnel observed the mixing 
In a | tank truck at Ey ergreen’ S head- 


: (Ever- . _ 
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quarters in McMinnville, Oregon, 
on Mar. 25, 1980. The contractor’s 
crew and the Government personnel 
then traveled from McMinnville to 


the north area but no spraying took | 


place on March 25 because of bad 


weather (eppear File Exh, 17; Tr. 
«Sl, 82). 3 


The environmental i eaoetnatet 


who was employed by the BLM but 
_ who had no responsibility for con-- 


tract administration, inspected the 
north area on March 25 and decided 


that the grass was not ready to be — : 
cause of bad weather. Spraying was 


sprayed. He inspected. the area 
again on the morning of March 26 
and became convinced that. spray- 


ing the north area at. that growth | 
_ stage would not be effective..He ex- 


' :pressed this view. to the project in- 


spector and his supervisor, who — 
decided not to spray, at that time> 


- (Tr, 83, 122-24). | 
No spraying was esate on 
March 26 because of bad weather. 


On March 27 the south area was 
sprayed. Before returning to the 


north area, the project. inspector 


advised Evergreen’s pilot that the 
north area would not be ready to 


spray for a week to a week and a 
half (Tr. 85). After Evergreen’s 


crew and the Government person- © 
nel returned to the north area, both : 
the Government: project inspector | 
and the environmental coordinator _ 
| told Evergreen’s pilot that the north — 


area would not be sprayed fora 
week to a week and a half (Tr. 87) 


or for a week to 10 days (Tr. 122). 


-Evergreen’s helicopter remained 
at the north area from March 27 to 
_ April 1, when a written stop work 
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order was received and Evergreen 
was able to retrieve its helicopter 
and use it for other work (Tr. 4, 
46). 

On April 10 the project inspec- 7 
tor called Evergreen to advise that. _ 
the north area. would be ready to — 
spray on April 11 (Appeal File 
Exh. 17). The written start work 


order was issued on April: 11. Due to 


repairs on Evergreen’s helicopter, it 
did not become aenilabte until late 


in the day on April 11, when no 


spraying could be accomplished be- 


begun and completed on the north 


area on Apr. 12, 1980 (Tr. 91, 92). 


_ Evergreen claimed that it lost 


Z the use of its helicopter for 4 days 


from March 28 to April 1, when the : 
stop work order was issued, and 
that it lost the use of the partially 
filled chemical truck for 15 days 
from March 28 to es 11 (Tr. 52- 
64). 

Decision: on Liability - 


_ Evergreen argues that the Gov- 
ernment, by failing adequately to 
inspect the north area prior to issu- 
ing the notice to proceed, breached 


an implied obligation on the part 


of the Government to do nothing to 
prevent, interfere, or hinder Ever- 


green in its performance of the con- - 


tract. | . 7 
We. de not apres a that the. Gs i 


‘ment failed to make an adequate in- 


spection of the north area prior to 
issuing the notice to proceed, Pa ’ 
project inspector personally in-— 
spected the south area and sent - 
employee of the BLM, whom he 
trusted, to: inspect the north area. 
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: The employee reported: ‘that ‘the 
grass was green and it was ready to 


spray: (Tr. 100). The difficulty arose — | 


when the environmental coordina- 
tor inspected the north area on 
March 25 and 26 and was “thor- 


oughly convinced that the spray — 
-wouldn’t be very effective if we did, 


indeed, spray at that growth stage” 


(Tr. 124). The view of the environ- — 
mental coordinator was that the 
grass should be at least 4 inches tall 7 


. before spraying would be effective 


(Appeal File Exh. 18). While this — 


view may be.a sound one, it is not in 


accord with this contract, which re-. 


quires only that the spraying will 
take place after spring sprouting of 


_ the grass (Contract, Item 1, Special | 
_. Instructions, Appeal File Exh. 15). 
It should not be. necessary to ob-. 
~ serve that a considerable period of 

time can elapse after sprouting and 


_ before the growth reaches-4 inches. 
_. By imposing a requirement that 


the grass be 4 inches tall, the Gov-_ 
_ ernment departed from the terms of. 


- the contract and reached “the im- 

plied provision of every contract, 
whether it be one between individ- 
uals or between an individual and 
the Government, that neither party 


to the contract will do anything to. 


prevent performance thereof by the 
other party. or that will hinder or 


delay him in its performance. a 
 Lewis-Nicholson, Inc. v. United 
ance of the contract. In view of | 


— States, 213 Ct. Cl. 192, 204 (1977). 


| Accordingly, the. Board finds that. 


Evergreen is entitled to damages 


flowing from the Government’ Ss 
: to limit the relief available to that 


- breach of its obligation. 


_ order ed as 106). 
between a company representative 
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Decision on Damages | | 


Evergreen claimed ‘loss of use 
of its helicopter for 4. days from 


March 28 to April 1, when it re- | 


ceived the written ‘stop work order 
and was able to retrieve its heli- 
copter and use it for other work. 

The Government argues that the © 
statements by the project inspector 


to Evergreen’s pilot on March 27, 


to the effect that the north area 
would not be ready to spray for a 


week to a week and a half, con- 7 
stituted a stop work order. This 


argument ignores the fact that the _ 


contract required stop work orders 
to be in writing and the project — 


inspector testified that he was not 
authorized to ‘sign a stop work 


and the Government’s project in- 
spector, who has no authority to 
issue a stop work order, cannot be 


construed as a stop work order | 
under any circumstances, | 


The Government’s argument that 


Eivergreen’ S appeal must be decided — | | 
under the suspension of work clause — 


does not address the nature of Ever- 
green’s appeal. Evergreen did not 


submit a claim under the suspen-_ 

sion of work clause but instead > 
characterized its claim as arising — 
: from the Government’s breach of 


its duty not to interfere with or 
delay Evergreen in the perform- 


the Board’s finding, above, that 


the. Government. did commit such 


breach, the Government’s attempt 


AU conversation — 


the Government’s 
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- provided in the suspension of work 
clause is without. merit. The sub- 
. sidiary arguments that. Evergreen 
should not recover for Sundays or 
— days of bad. weather because this 
-- contract described such days as 
nonwork days are dependent. upon 
erroneous. 
tion that. Evergreen’s claim must 
be considered under the suspension 
of work clause. Evergreen does not. 
claim that it would have worked in 
bad weather or on Sundays. under 
_ this contract but rather that it was 
prevented from using its equipment. 
for other work where the provisions 
of this contract do 1 not apply (Pr. 
44), . . 
_ Evergreen submis a cost analy- 
sis for the daily cost. of one of its. 


helicopters based on the fleet aver- 


age costs for the previous year di- 
vided by, the 111 days which the 
average helicopter was able to work 
during the year. Evergreen’s calcu- 
lations yielded an average cost of 
$1,517 for each revenue- -producing 
day (Appellant’s Exh. A). The con- 
tracts administrator for Evergreen 
' testified that the figures presented 
in exhibit A “are representative of 


the amount that we hope to obtain . 


when we.bid the job” (Tr. 61). 
‘The Government attempted: to 


| show that the cost of a standby heli-_ 2 


copter should be considerably less 
than $1517 per day. The contract- 
ing officer’s authorized representa- 


-. tive testified that. he had. learned 


from a contracting officer in Boise, 
Idaho, that a helicopter similar to 


the one furnished by Evergreen 


: could be obtained on a . standby basis 
. for $400 per day (Tr. 141). The 
i‘ Government did not offer in evi- 
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dence any copies of contracts where 


such service was actually pur-— 


chased. The record will not support 
a finding that the contracts for 
standby helicopters awarded in. ~ 
Boise, Idaho, are comparable to the - 

Evergreen’ s cost salelatins | 


from which it derived a cost of | 
$1,517 per day for its helicopter 


‘ leave much to be desired. The inclu- 


sion of unacceptable and unsub- — 


‘stantiated cost elements in the | 


yearly total and the use of non-- 


standard accounting practices make 
it difficult to determine the actual — 
cost with any degree of mathemati- 
cal certainty. — 


Evergreen ineluded $15; 260 for 
interest in its yearly total. Its con- 
tracts administrator testified that 
the interest claimed represented the 


annual cost of the money, tied mp in 


the helicopter. ( Tr. 53). 
In Dravo Corp.v: United States, 


594 F.2d 842 (1979), the Court of 


Claims denied a claim for imputed 


“interest for the use of equity capital, 
stating that unless the evidence . 
shows that the Government’s ac- 
tions caused: a clear necessity for 


- borrowing, the evidence is insuffi- 
client to prove a claim for interest. 


In the present case, there is not even 
an allegation that the Government’s _ 
actions caused Evergreen. to borrow 
any money. The amount of the in- © 
terest must be excluded from the 
-ealeulation of cost. | | 
‘Evergreen also included $9,900 a as 


the eae cost of per diem at a rate 
of $30 per man day. There is noevi- — 
dence to show that any member 


of the crew was-paid per diem dur- 


ing the period for which standby 
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costs are claimed. On the basis of 


— failure of proof, per diem costs 
must be excluded aon the cost 


- calculation. 


-. Another questionable item. is the 
amount of $9,000 for the yearly cost 
_ of a pickup truck. Evergreen’s con- 
tracts administrator testified that 
_ the pickup truck used on this con- 
_tract was not at the job site during 
the 4 days for which loss of use of 
the helicopter was claimed, but the 
pickup truck was probably at Ever- 
green’s headquarters in. McMinn- 
ville during that time (Tr. 78). 
There is no evidence that Evergreen 


was deprived of the use of the pick- 


-up truck during the 4 days-in ques- 


se tion and. the costs of the pickup 


truck must therefore be excluded 


7 from the calculation. 


_ Evergreen included $8,500. for 
~ other. costs, which included the 


cost of purchasing and maintaining © 


a spray system for the helicopter 
-_ and the cost of maintaining a trailer 
to transport the helicopter (Tr. 71, 


soe 72). The. contracts adminictratot 


offered no breakdown as to the 
amount of: these costs allocable to 
the spray system, which was. used 


. - on this contract, and the amount 
allocable to the @ trailer which was. 


not (Tr. 72), 
_ Overhead was included in Ever- 
; green’s cost calculations in the 


~ amount of $25, 500, a figure derived 
_ by taking 15 percent of the insured 


value of the helicopter. It was not 
explained why the helicopter was 
insured for.$170,000 when the fleet 


average cost of such aircraft was 


— $109, 000. No explanation was of- 


fered for the unusual accounting 
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procedure of figuring indirect costs __ 
as a percentage of an arbitrary in- 
surance value rather. than as a per- 
centage of direct costs. The pre- - 


scribed method of treating indirect, ; : 
costs under the Federal Procure- 2, 
ment Regulations is found in. ca | 


CFR 1-15.208. : 
. Actual costs incurred by a con- 


beacton are presumed to be reason- — 


able. Ocean Technology, Inc. 
ASBCA No. 21363 (Apr. 28, 1978), 


78-1 BCA par. 18,204, In the pres- 


ent case, however, the foregoing 
deficiencies in Evergreen’ s evidence 
on. costs have resulted in a record 


that will not support a finding asto 
the actual costs incurred. by. Ever- a 


green for its helicopter. It is clear | 
that the delay in performance, 


caused by the Government’s unwar- | 


ranted reversal of its opinion that 


north area was ready to spray, re-° 
sulted in increased costs to Ever- 


green. Accordingly, the Board 


finds, in the nature of.a jury ver- 
dict, that Evergreen is entitled to 


recover $3,500 for the loss of use of 


its helicopter during the period ee : 


from Mar. 28 to Apr. 1, 1980. 


Evergreen’s claim for loss of use. -3 
of its tank truck was for the 15 days | 


from Mar. 28 through Apr. 11, 1980. 

To establish the amount ‘Glaimed: 3 
Evergreen’s contracts administra- — 
tor testified that someone higher up — 
in the management had told him | 
that it cost $60,000 to operate the 
tank truck for a year. He used that — 
figure and divided it by 111 days to 


arrive at a cost of $541 per day, but — 
_ was unable to offer any evidence in 


support of the $60,000. figure. a . 


operating, costs (Tr. 51-53, 67). 


Such conclusory. evidence, based 
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on hearsay and unsupported i any 


documentation, is entitled to little, | 


if any, weight. We turn instead to 
the evidence furnished by the Gov- 
ernment in its exhibit 28, which is a 


portion of an inter-agency agree- - 


ment between the State of Oregon, 
and U.S. Forest Service, and the 
Bureau of Land Management, set- 
ting forth the rates these agencies 
will charge each other for the use 
of fire fighting equipment (Tr. 


139). The exhibit lists standby rates _ 


for fire trucks which are similar to 
the tank truck used by Evergreen 
_ to mix the herbicide for spraying, 


except that the fire trucks lack the 
agitator used in Evergreen’s truck 
to keep the chemical mixed (Tr. 7 


189). 


truck with a minimum capacity. of 
1,000 gallons but no maximum 
capacity was. specified (Contract at 
34, Appeal File Exh. 15). The truck 


actually used by Evergreen had a 
capacity of between 4,000 and 5,000. 


gallons (Tr. 76). Government’s ex- 
hibit 28 shows that the standby. rate 
for a fire truck having a capacity 


~ of 4,000 to 4,999 gallons is $16.90 


per hour, or $405.60 for a full, 24- 
hour day. | 

Evergreen claimed compensation 
for loss of use of its tank truck from 
March 28 through April 11, a pe- 
riod of 15 days. For the period from 


March 28 to April 1, when Ever- 


green received the written suspen- 
sion of work order, the Government 
argues that Evergreen should not 
recover because the weather would 


_ have prevented spraying on March 
28, 29, and 31, and March 30 was a 
Sunday which was a nonworking 
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~The contract required a ers 
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aay: under ‘the soitrace As in the . 
helicopter claim, this argument mis- 


— construes the nature of Evergreen’s 


claim. If the Government had not. 
interfered with Evergreen’s per- 
formance of the contract on March 
27, the spraying would have been 
completed on that date and Ever- 
green could have used its equipment 
for other work where the weather 
and Sunday provisions of this con- 
tract did not apply. The Board finds 
that Evergreen is entitled to recover 
for loss of use of its tank truck on 
March 28, 29, 30, and 31. : 
For the period from April 1 to 

April 11, the Government again ar- 
gues that Evergreen should not re- 
cover the standby costs of the tank 
truck for April 6, a Sunday, and 
April 7, 8, and 9 when bad weather | 

would aye prevented spraying. — 
The Government. further argues 
that there should be no recovery for | 
April 10 and 11 because Evergreen 
did not have a helicopter ready to 


spray and repairs to the one that 


was eventually — used prevented | 
spraying on those dates. In the al- 
ternative, the Government argues. 
that Evergreen could have miti- 
gated its damages by storing the 
chemical mixture in plastic contain- 
ers or by dumping it after the Gov- 
ernment project inspector advised 
on April 1 that the Government 
would probably pay for any addi- — 
tional herbicide if it had to be 
dumped (Tr. 88). — | 

The Government’s arguments 
with respect to mitigation of dam- 


‘ages are flawed by the lack of evi- 


dence to show that the actions sug- 
gested by the Government would, — 
in fact, have saved money. Para- 
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a nk: in of ‘the. Specifications re- 
quires the contractor. to dispose of 
-surplus herbicide and herbicide con- 
tainers in a manner which com- 
pletely safeguards the public wel- 
fare. In the absence of any evidence 
of record as to the cost of complying 
with this provision of the contract, 
the record will not support a finding 
that Evergreen could have miti- 


gated its damages by following the 


Government’s suggestions. 


When the Government. granted : 


- permission for Evergreen to mix 


the herbicide for both the north and - 
south areas, it had determined that 


both areas were ready to spray. The 
reversal of the Government’s posi- 


—. tion on the north area was not au- 
thorized: by any provision of the 


contract and was the direct cause of 
| immobilizing Evergreen’s tank 

truck so that it could not be used for 
other work. The restrictions in this 
contract against spraying on Sun- 
‘day or in bad weather do not pro- 
vide a basis for denying recovery 


on those days for loss of use of the | 


tank truck for other. work, ‘When 
_ Evergreen received the 


11 when the Government was no 


longer causing any delay and the re- 


pairs prevented performance. 


Accordingly, .the Board finds. 
that Evergreen is entitled to re-— 
cover standby costs for its tank | 
‘truck for 10 days for the period | 


| April 1 through April 10. Together 
with the Board’s finding, above, 


written. 
order to resume work on April Tf it 
was unable to do so because of re- | 
pairs to its helicopter. Evergreen — 
cannot reasonably expect to recover | 


of Land Management. 
standby costs for its truck on April i 


tice: 
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that yetireen was entitled: to 4 
days standby costs before issuance 
of the stop work order, the total pe- 


riod for recovery of standby costs 
for the tank truck is 14 days. At 


the rate of $405.60 provided in the 


interagency agreement in Govern- 


ment’s exhibit 28, the amount of the 
recovery is $5,678.40 for loss of use 
of the tank truck. | 


Ranier! 


- ‘By reason of the Government’s 
interference with the performance 
of this contract, Evergreen is en- 
titled to recover $3,500 for loss of 


use of its helicopter and $5,678.40 _ 


for loss of use of its tank truck, a 
total recovery of $9,17 8.40. 


G. Hersrrr Pack woop 
Administrative Une | 


I CONCUR: 


Wuiam F. McGraw 


Chie f Administrative J Tudge 
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Government Motion ‘to Dismiss 
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Contracts: Contract Disputes. Act of 
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A Government motion to. atemive an ‘ap- 
peal is granted where no express. con- 
tract between the parties exists, there is 
no evidence from which an implied in 
fact contract could be inferred, and the 


Board is without jurisdiction over con-| 


tracts implied in law, assuming appel- 
lant is BPees such relief. 


APPEARANCES: Dean Prosser, Gold 


 - Hill, Oregon, for Appellant; Arthur Vv. 


‘Biggs and Eugene A, Briggs, Depart- 


ment Counsel, Portland, Oregon, for the 


aovernment, 


- OPINION BY CHIEF 
- ADMINISTRATIVE 
- JUDGE McGRAW 
INTERIOR BOARD OF 
CONTRACT APPEAIS — 


‘The Gagamment has filed a mo- 


_. tion to dismiss: the instant appeal 
citing, inter alia, sec. 2(4) and 6(a) 


of the Contract. ‘Disputes Act of 
1978 (41 U.S.C. §§ 601(4) and 


605(a) (Supp. II 1978)). Not cited - 


by the Government in its motion but 
considered by the Board in reach- 


ing its decision is sec, 8(d) of the 
Contract Disputes Act of 1978 (41 _ 


U.S.C. § 607(d) (Supp. IT 1978) ).2 


On June 4, 1981, the appellant 


filed an appeal with this Board from 


a. decision by the Bureau of Land 


Management (hereafter BLM) on 


Mar. 16, 1981 re a the ea | 


1'The - section an the | Act. cited eaaat as 
follows: 

““(d) Each agency board shall have jurisdic- 
tion to decide any appeal from a decision of a 
contracting officer (1) relative toa contract 
made by its agency, and (2) relative to a con- 
tract made by any other agency when such 
agency or the Administrator has. ‘designated 
the agency. board to decide the appeal. In exer- 


> eising this jurisdiction, the agency board is 


“authorized: to grant any relief that would be 
available to a ‘litigant asserting ¢ a contract 
claim in the Court of Claims.’ Rm i 
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bid of Mar. 5, 1981, of the Foots 
Creek residenits (aoret mes referred 
to as the Crew) to hand clear and 
plant the 22-acre unit +553 on 
Foots Creek. In the notice of appeal — 
the appellant states: “TN ow that 
we have satisfactorily completed a 
BLM project with 700 hours and our 
own resources, all for free, it seems 
timely to make this ap pen again, 


and to the. proper Board.” 


In support of the appeal the ap- 
pellant alleges (i) that the policy 


of the Department of the Interior — 
stresses the use of nonchemical 
methods of forest management — 
wherever possible; (ii) that the bid 


the Foots Creek residents submitted 


on Mar. 5, 1981, was for the hand 
clearing. and planting of the 29- 


acre proposed spray site #553, as 


the residents felt they were all ad- 


versely affected (their homes and 
livelihoods) © by chemical forest © 
management; (ili) that the bid was 
for far less than the equivalent cost. 
of herbicides; (iv) that the bid was 
rejected principally on the ground 
that BLM had not solicited bids for 
the work, although BLM has au- 
thority to negotiate contracts under 


3 $10, 000, as was the case here; ae | v) | 


2 The notice of eae states that thé appeal 
had been submitted to the IBLA (Interior 
Board of Land Appeals) on Mar. 17, 1981. Ac- 


companying the notice of appeal was a letter 


dated Mar. 17, 1981, in which. the pppelent 


states: 


“The ‘citizens of Foots Creek request that 
the BLM solicit competitive bids for the hand- 
clearing of the proposed spray site on Right | 
Fork, Foots Creek. In light of all the facts — 


- which have been brought to. your attention 
- (presence of endangered species, documented 


sensitive individual in the vicinity, our willing- 
ness to work :immcdiately and. -for a price 
under the BLM’s. estimated: herbicide costs), 


we believe that the BLM should follow the 


mandate of the Dept. of the Interior to use 
this -environmentally feasible alternative | of 


hand- eee 
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7 that on Mei a; 1981, ‘BLM agreed 


| to let the Foss Creek residents do - 


the project for free; * (vi) that the 


crew had invested 7 00 hours of its 
time and considerable expense in 
gas and tools but i in March it had 
presented a viable, inexpensive al-— 


ternative to herbicide management 


- with its bid which was rejected; and - 
(vii) that the project has cost the. 


_crew money and time and that they 


are being penalized for BLM’s mis- 
‘management (failure to- acknowl A 


| edge pine tree damage). — 


ford District Manager, Bureau of 
_ Land Management states: 


4, The. Bureau records disclose that. at 
. no time has the Bureau of Land. Manage- 


ment awarded, entered into or made a 


; : contract with Dean Prosser with respect 
to the 22 acre tract of land identified a8: ; 
_. Unit: #558. 


5. ‘Sines tiaee: has 1 never: nee a con- 


‘{ractual - relationship between Dean Pros- 
ser and the Bureau of Land Management - 


regarding Unit: £553, Dean Prosser has 


“never submitted any. claim. against the 


Government relating to a contract for 


a decision ofa contracting officer. — 


6. The Bureau records show that Dean = 


Prosser and other. residents of the Foots 
Creek area volunteered to donate without: 
charge and did: so donate their labor and 
materials to hand clear and plant the 22 
acres of land known as Unit #553 and 
that the Bureau accepted this donation 
of services and materials in accordance _ 
with | Section 307 of the . Federal. Land 
| Policy Management Act (43 U.S.C. § 1737 
Tn an affidavit which accompanied = 


2 =, residents volunteered to do this work ona . 
the Government’s motion to dismiss | 


the appeal, ‘Mr. Hugh Shera, Med- 


(e). (1976). ). Dean Prosser and the other 


without © ‘charge basis to avoid the 


7 Bureau’ Ss use of. herbicides to clear -this ; 
‘unit. | 


_ (Affidavit dated J uly 20, , 1981, at - 


ty2): 2B 
~The Géveentiant; ‘acknowledges 


that: it did solicit bids for a contract ~ 
: involving the use of herbicides for 


the spraying of 92 acres of Jand i in | 


‘the Foots Creek area; that. it re- 


Tn. a. “alebiey to the Board under. date of 


Aug. 10, 1981, the appellant states: 43 
“1.). The BLM repeatedly refused to ‘pub- 


. liely solicit bids and to contract with us fairly | 


in spite of our timely and extremely low bid 
(March 5). 2.)..Our contract for a timely, 


efficient low-cost means of doing the project 
was: rejected by BLM.in favor of a less. efficient = - 


and more costly means. A paid. contract not 
‘made with us in March was the. worst sort of 
‘preach of. ‘contract, ‘because then in “April, 
‘when the BLM: discovered that our ‘proposal 


“was indeed the most efficient means after all, 
- then we were told: we could do. the project for. 
free, 3.) ‘The breach of. contract: is ‘this: we ~ 


worked. 700 hours on a free contract because 


- _ the BLM chose’ to disregard our: contract. for. 


_ paid work.” — 


 £In-a letter to Mr. ae Mrs. Dean Prosser 
under date of June 12, 1981, aie ‘Gerald Nilles, 


BLM Area Manager, states: 
“9. The crew ‘volunteered to do. this» work 


for. nothing if the BLM would not. use’ her- _. 
bicides on this unit. We. sprayed ‘several other — 


units’ in the Rogue Resource Area ‘with the 
‘Same atrazine and 24D mix” scheduled for 


Foots Cr. and received virtually no damage. at 


all to the. pine trees in those units. ae 


- ceived an unsolicited proposal from. 
Dean Prosser and Crew dated Mar. 


5, 1981; that. it. subsequently ac- 


cepted the offer” of Dean Prosser | 


and other residents of. the Foots 
Creek area to donate without charge . 


_their labor and materials to hand 
clear and plant the 22 acres of land 


known as Unit #553; that the Bu- : 
reau accepted the offer. of Dean 


‘Prosser & Crew in accordance with 
the provision of the Federal Land 


Policy and Management Act, supra, 


and that the work of clearing and 
| planting the 92-acre tract of land 


was performed by the appellant. _ 7 
The appellant does not deny: that 


it offered to pertorm: the work in 
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een for free but advances is 


thesis that it is entitled to be paid | 
for such work because its unsolicited 
proposal. for the. same work had 

been improperly rejected. (nn. 2, 3, | 
and accompanying text). The io. 


pellant has cited no authority for 
its position, however, and we. are 
aware of none, ee 

Generally — pln 
within the discretion of the con- 


tracting officer are not subject to— 
review by this: Board. This is true | 
not only with respect to decisions. 
made prior to the time of contract- 


ing,° but even after the contract is 
awarded. 6 In this case there was no 


express contract and the admissions | 


made by the appellant preclude a 
finding as to the meeting of the 
minds of the parties’? from which 
a contract implied in fact can be 
-inferred.? While the appellant’s po- 


$ Circleville Metal Works, Inc., ASBCA No. 


13177 (June 4, 1969), 69-1 BCA par. 7,718 
(Government’s decision. to readvertise the 
procurement involved.a policy matter and as 


such was outside the authority of the Board © 


to review). 

6 Pirate’sa Cove. Marina, IBCA-1018-2-74 
(Feb. 25, 1975), 75-1 BCA 11,109 (construing 
a concessionnaire contract.under which the 
contracting officer was authorized to relieve 
the contractor of its obligations when he de- 
termined that such action was in the interests 
of the United States, the Board found that in 
the absence of a clear showing of flagrant 


abuse, it could not look behind the contracting: 


Officer’s failure to exercise his discretion in 
favor of the appellant)... 
TAs stated in Porter v. United States, 204 


Ct. Cl. 355, 365 (1974), “{t]he general rule in - 


government contract law is that a contract 
implied in fact is one ‘founded upon a meeting 


-of minds, which,,. although not embodied in an. 
express contract, is inferred, as a fact, from . 


the conduct of the: parties: showing, . in the 
light of the surrounding circumstances, their 


tacit understanding.’ Baltimore & Ohio R.R. v. 


United States, 261.U.8. 592, 597 (1928); Al- 


gonac Manufacturing Co. v. United States, 192 — 


Ct. Cl. 649, 673-74 #8 47 
omitted.) 
_8In Porter v. United States, 0.7 supra, the 


Court of Claims. found that an implied in fact 


( Footnote 


U.S. GOVERNMENT PRINTING OFFICE : 
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of law ® 
‘services rendered and materials fur- 
nished in the course of hand clear- 


ae 


. tract implied in law * * *’’); 
‘Corp. -v. United States, 202 Ct.. Cl. 1, 8 ng 


[88 LD. 
gition appears ae be that asa matter 
it should be paid for the 


ing and planting the 22-acre tract 
of land involved in this case, the 
Court of Claims does not have ju- 
risdiction over contracts implied i in 
law 32° nor ‘do we. i a 


Decision 


mon Ae bene of the ‘authorities 


cited’ and. for. the reasons stated, the 


Government’s motion to dismiss the . 
appeal is granted. 


Witi1aAM F. McGraw 
Chief Administrative Judge - 


Iconcur: 


G. HERBERT Pack woop 
Administrative Judge 


contract could not be inferred from the cir- . 
cumstances involved in that case. 

Jn Algonac Manufacturing Co. v. United 
States, supra at 649, the Court of Claims had 
occasion to note the basic difference between a 
contract implied in fact and a contract im- 
plied in law. Respecting the latter term the 
Court of Claims quotes with approval from the 
decision in Baltimore & Ohio R.R. y,. United 
States, supra at 592, 597 in which the Su- 
preme Court ‘had stated: “The ‘implied agree- 
ment’ * * * is not an. agreement ‘implied in 
law,’. more -aptly termed a constructive or 
quasi contract, where, by fiction of law, a 
promise is imputed to perform a legal] duty, as 
to repay money obtained. by fraud or du- 
ress * * *, (Algonac Manufacturing Co. vu. 


United States, supra at 678). . 


~The Court of Claims. has no jurisdiction 
over contracts implied in law... Merritt. v. 


United States, 267 U.S. 388, 341 (1925). 
(“The Tucker Act does not give.a right of ac- — 


tion against the United States in those cases 


where, if the transaction were between, private | 


parties, recovery could be had upon a con- 
Putnam Mills 


(1973). 
-1 Under the Contract Disputes Act or “1978, 
the jurisdiction of the various boards. with 


‘ respect.to the claims brought before them is 
_ the same as that oF the Court of Clailis (n.1, 


supra). 
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- GEOTHERMAL ‘LEASING IN 
DESIGNATED WILDERNESS — 

rn AREAS* : 
| xs Sa et 


‘Resources—Words. and Phrases - 


“Mineral.” Geothermal steam, as defined 
| 2(c). of ‘the Geothermal Steam ~ 
aot of.1970, 30 U.S.C. §.1001(¢), is not.a 
~ “mineral” as. the term is used.-in the 
me | mineral leasing laws, Congress. generally — 
did not intend the Steam Act to be treat: 


in’ sec.: 


ed.as a mineral, jeasing law. ae: 


Act ¢ £S t b 3, 1964 the al 
cto ep em er cot : erma ‘ $1183 (d) (3), and ° therefore “not 


Leases: ‘Lands Subject to 


Congress, with the ‘passage of the Geo- 
§1001 et 
seq., intended ‘that: geothermal leases: be | 
deemed as within the mineral leasing ex- _ 
ception of. ‘see. 4(d) (3). of. ‘the Wilder-. 
ness Act of 1964, 16 U.S. Cc. § 1183(d) (3) 
Designated . wilderness: are: open to. geo- 
ae thermal leasing to the same extent, they 
would ‘have been: at. the. date. of their. 
creation. ‘Such. leases are subject ta. the: 
provisions: of ‘sec. 4(a) (3 ‘of the | Wilder- 


thermal Steam Act, 30 U.S.C. 


ness Act. 


OPINION BY 
OFFICE OF 
THE. SOLIOITOR 


na ‘Drmworon;. ‘Bureau OF Lax oe . 
: that are within the boundaries os : 


| MANAGEMENT | 


THRovGH: 


Supyrcr: es ieee IN N 


. DrstgNaTED Wicprrness Arnas © 


‘By memorandum of Nov. 3, 1980, 


you requested this office t to ) comment 


| Not in ehronologiat order. 


ee — June i, ia 
Act of December 24. 1970—Geothermal 


Terre Soe a | 
_. Lanp anp Warnr’ Resources _ oe 
7 From: Sourerror be 


on an’ “opinion Lope by ne of ; 
fice of General Counsel, Depart- 
ment of Agriculture, on the: cap- Z 


tioned. subject, and. to. ‘respond. to | - 
certain questions on how BLM and B 


Forest Service would correlate | geo- 


lands in 1 the event ‘that we concur 


in the General. Counsel’s. opinion. 


That. opinion. concluded that since | 
geothermal resources were not min- 


erals, they were not subject. to the 


minera] leasing laws exception 
found in sec. 4(d) (3) of the Wil- 
derness’ Act - of 1964, 16 U.S.C. 


available for leasing. In our letter 


to the General. Counsel of Jan, 9, | 


1981, we suggested how BLM and 


| Forest Service might handle ‘appli-. 


cations for geothermal Jeases .1n 
designated wilderness areas admin- 
istered by. ‘Forest: Service if geo- 


thermal leasing i in those areas were 
held’ not permissible ‘under present, 


law. This: memorandim ‘presents 


our opinion as to whether geother-. 
mal ee is in | fact. permissible. 


oe ISSUE 


- May ihe Sasritary 0 of ihe tnicvion | 
issue geothermal leases for lands 
designated wilderness areas? 4, 
SUMMARY e 


_ Based. on an. ‘var mation: of the a 
Geothermal Steam Act, the Wilder-. 


ness Act. of 1964, their: respective. Ca 


legislative histories ‘and pertinent: 
case law, we conclude that geother-._ 


. mal steam (as defined in. sec. Oley) 
'. of the... 


Geothermal Steam . Act | 
| 88 LD. No. 9 
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| (Steam — 30 U.S.C. § 1001(c)) 


is not a “mineral” as that phrase 


is used in the mineral leasing laws 


~ and that Congress generally did not 
intend the Steam Act to be treated 
as a mineral leasing law, but that 


wilderness areas designated subse-. 


quent to Dec. 24, 1970, are open to 
leasing under the Steam Act. 


. Geothermal Resources Are Not 
“Minerals” Within the Meaning of | 


the Mineral Leasing Laws. 
A. Legislative History | 


One of the early issues faced by 


Congress in considering legislation 


for geothermal resource disposal 
was, the nature of that resource. 
One of the first bills introduced in. 


1962, HLR. 9515, 87th Cong., 2d 
Sess., would os amended 48 
U.S.C. §971 (providing for per- 
mits to build bathhouses next to 


_ mineral and medicinal springs) to 
‘provide for permitting of lands for — 
geothermal development. A second 


legislative proposal, H.R. 11084, 
87th Cong., 2d Sess., would have 


inserted the words “or geothermal 


steam” immediately following the 
word “gas” wherever that word ap- 
pears in the Mineral see Act 
of 1920. 

At this same time, and for a fate 
years previous, individuals had at- 
tempted appropriation of geother- 
mal resources through the existing 
mineral and water disposal laws. 
Geothermal developers — utilized 


among other tools placer mining 
claims, oil and gas leases, and state 


water appropriation permits in at- 


tempts to acquire rights to geother- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


-Mining Law of 1872; 


_ (as LD. 


mal resources which ou allow | 
them to begin development. Need- 
less to say, the system adopted by 


the individual developer influenced 
his perception of the nature of the. | 


thing being developed. : 
_ The Department responded by 
examining each of the federal min- . 


eral and water disposal laws in turn 
to determine if geothermal re- 
‘sources were susceptible i a 


~10One commenter made the following obser- 
vation : . 

“The legal draftsman is met at the outset 
with 1 question: “What are we looking for 
* * * leasing * * * purchasing * * * going. 
to develop?” And many.answers come back. 

“The subject at hand involves a resource 
which is, basically, a gas. Or a liquid. Or a 
solid. In any case it either ig or is not a 
“mineral.” 

“We deal, from an examination of ie no- 
menclature used in. technical papers, in con- 
tracts for’ private geothermal resource devel- 
opment, records and reports of the Department 
of. the Interior, variously with: geothermal 
water, geothermal Steam, geothermal minerals, 
hot spring water and heat, earth thermal re- 
sources, earth: heat, natural steam, geother- 


mal products, earth-heatpower, geothermal 


- steam and associated resources, geothermal - 


water and associated resources, or “all fluid 
products of geothermal action * * * and any 
Mineral or other product derived therefrom.” — 

“As will become evident, the. definition cho- 
sen very directly affects property and con- 
tractual rights. So too, may determination in © 
any given instance that the product extracted — 


- from the earth is derived from meteoric water 


rather than magmatic water. And in turn, 


those seeking to acquire rights under present 
‘Federal law must. early determine whether: 


to locate a mining claim under the. ‘General 
to file a lease offer 
under the Mineral Leasing Act of 1920; to 
file a prospecting permit application under 
the Mineral Leasing Act of 1920; to seek. to 
obtain rights under the Mineral and Medicinal 
Springs Act of 1925; to file under the Ma- 
terlais Act of 1947; to obtain a water well | 


drilling permit under applicable law of the © 


state in which it is proposed to explore for 
geothermal resources—or to do all, or more 
than one, . of these things simultaneously.” 


Geothermal Steam Leasing: Hearings on 8. 883 
before the Senate Subcommittee on Minerals, — 
Materials and Fuels, Part I, 88th Cong., Ist 
Sess. at 78~79 (1963). (Footnotes omitted.) 
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7 con In : an “opinion ‘ints Aug. 28, 


1961, the. Solicitor held that geo- 
thermal steam. contained in public 


lands was not subject to sale as a 
mineral material under the Mate- — 
rials Act of 1947, as amended, 30° 

USC. $601 e¢ seg. Solicitor’s 


Opinion M-36625, “Authority. of 
the Department of the Interior to 


— dispose of geothermal steam con-— 
ny tained in the public lands” (Aug. 


28, 1961), reprinted in Geothermal 


Steam Leasing: Hearings on S. 883 | 
<a before the Senate Subcomm. on 
-. Minerals, Materials and Fuels, Part 


I, 88th Cong., Ist Sess. at 70-71 
(1963). That opinion also held that 


hot springs which would be sus-_ 


ceptible. to beneficial development 


for geothermal use had been with-_ 
drawn from state water law appro- 


priation by Executive Order No. 
5389 of July 7,1930. | 
Likewise, while seeking geother- 


mal resource leasing legislation the 


Department consistently took the 
position that. no conversion rights 
(2.8.5 
existing mining claims or mineral 
leases for geothermal leases) be ac- 


~ corded to holders of either unpat-_ 


ented mining claims or mineral 
leases since neither the General 
Mining Law nor the Mineral Leas- 
Ing Act of 1920 authorized the ac- 
quisition of geothermal develop- 


- ment rights, See e.g., Hearings on 
S. 888, Part II, supra at 107; S. 


Rep. No. 1508, 88th Cong., 2d Sess. 
9-10 (1964); ELR. Rep. No. 2140, 


89th Cong., 2d Sess, 26 (1966); 


Disposition of Geothermal Steam: 


eo | Hearings on H.R. 73384, H. R, 10204, 


rights to trade or exchange — 


Ss. 167 4 iis His House sae 


on Mines and Mining 33, 35 (1966); 7 
— HLR. Rep. No. 91-1544, 91st Cong. - 


2d Sess. 6-7, 10 A 1970). Indeed, the 
issue of conversion rights was one 


of the principal reasons for Presi- 


dent Johnson’s veto of S. 1674, ‘See 


HR. Doc. 47, 90th Cong., Ist Sess. 
7-8 (1967); ELR. Rep, No. 91-1544, 


supra at 6. 
This debate — 


Congress and the Executive Branch _ 


were well aware that geothermal 


resources were not “mineral” with- 
in the meaning of the mineral leas- 
ing laws, H.R. Rep. No. 2140, supra 
at 7 (S. 1674 not an “extension of 
the mineral laws”); 7d. at 8 (geo- 
thermal leasing bill allowing for. 


development of otherwise locatable i 
mineral by-products not to be con- — 
-strued as precedent for general leas- 


ing system for locatable minerals) ; 
Hearings on H.R. 7 334, supra at 


83-84 (geothermal steam “is not _ 


a mineral under the: public land 
laws”) ; S. Rep. No. 1508, supra at, 


10 (mineral deposits. contrasted 7 
wit | 
thermal). In addition, both Con- — 


“another resource,” i.¢., geo- — 


gress and the Executive Branch — 
were well aware that existing | 
statutes did not authorize the dis- 
position of geothermal steam from 
the public lands,? ‘See, e In H. R. 


2 While both the Devacauent and the. Con- 


gress agreed that the mineral laws did not — oe 


cover geothermal resources, they disagreed as: 


_to what preference, if any, should be granted: 
to those who. had attempted appropriation of 


geothermal resources under the mining and 


. mineral. leasing Jaws. Congress prevailed in 
- allowing the preference. See 30 U.S.C. § 1003. 


| over seen | | 
rights highlighted. the question of 
the nature of the resource. Both - 


| 816 
Rep. No. 91-1544, supra, at 53 :S. 


; Rep. ‘No. 1508, supra at. 12. 
B. Case law: ee 


There are ‘three ae helpful Sh 


dadtessing the question whether the 


Geothermal Steam. Act isa law La 


tai ining to mineral leasing. | 
~The first case is United § States \ v. 


Triton ‘Oi Co. of California, ‘549 


“Fad 1271 (9th Cir.), cert. denied 
sub nom. Ottoboni v.U nited States, 


434 US. 


case was brought by. the Attorney 


sgt General: ‘pursuant to the direction i in 


sec. ‘21 (b) of the Steam Act, 30 
U.S.C.: § 1020(b), ‘that an ‘action be 
brought: to obtain an’ authoritative 
judicial’ determination whether the 
| mineral reservation in lands where 

the surface estate. had. been patented 
included - "geothermal 
The Onion Oil case involved lands 
patented under the ‘Stock- Raising 
Homestead: Act of 1916, 43 US. C. 
§ 291 et 8€q. . 

After” stating that “no. one con- 
tends that water cannot be classified 


as a mineral” j in the broadest. sense ; 


of the word, Union Oil, supra at 
1273 n.5, the: court turned. ‘to. an 
2 examination. of Congress? intent in 
- enacting the Stock- -Raising Home- 
stead. ‘Act and its: mineral Teserva- 
tion provision, 43 U. S.C. -§ 299, A 


review of the legislative DOTY 


“ persuaded the court. that. Congress 


meant to create a surface estate suf- 
a ficient for ‘stock: ‘Taising’ ‘or ce 


8 Sec. ath, was added - the Toure: Come 
mittee: on:Interior and. Insular:Affairs to §; 368 


‘in:1970,-because of. the: conflicting : views .on 


the issue “which: had: been. presented ‘to:.the . 
Committee. ‘HR: Rep: No, 91-1544, supra at'8. 


"DECISIONS OF: THE. DEPARTMENT oF. THE INTERIOR” 


930 ( 197 0; * rehearing 
| denied, 435 U:S. 911° (1978). Fhe 


estate to sustain livestock, They are de- 
- pletable subsurface. reservoirs of energy, 
akin to deposits of coal and oil, which. it 


“resources, 3 


188 LD. 


"farming and a subsurface estate to 
be retained in government. control 
for. separate disposition: E.G. 2d. at 
1976, 1276 n.11, 1277, 1279. The 
Ninth Circuit concluded : me 


the ‘mineral, reservation is. Ae he ad | 


broadly in. light of the agricultural pur- 


‘pose of ‘the grant ‘itself, arid’ in light" of 
Congress’s- equally -clear purpose to re- — 
tain subsurface resources, : particularly 2 & 
sources. of energy, for separate.disposi-- 
tion. and. development in the public in- -_ 


terest... Geothermal resources , contribute ; 
nothing to ‘the capacity: of the surface 


was the particular objective of the, res- 
ervation clause to retain in public owner- 


-ghip. The purposes’ ‘of the [Stock-Raising 
Homestead) Act will be. served. by in- 


cluding . geothermal - “resources: in. the 
statute’s reservation. of, “all the. coal. and 
other minerals.” ” Since. the . words. em- 
ployed are. broad. enough ‘to. encompass 
this Tesult, ‘the Act should be. ‘80 inter- | 
preted. ; aw 


i d. at 12779. ‘(alies waaeaty” 


~The court at various points j in the 


| discussion tends toward classifying 
geothermal resources as.a mineral. 
| It never ‘does. S0,, however, since the | 


on is resolved ‘by. he legislative | 
: intent behind _ the Stock- Raising 
Homestead. Act, ‘to sever Teserved 7 


subsurface, resources. from. the. con- 
veyed. agricultural, estate. AL. a... at _ 
1280. n. 19. eee 

The. Ninth Cireuit. dia field: wale 
to be.a valuable mineral deposit for 


| the. purposes: of the. general mining 
laws. Charlestone Stone. Products 
: Co:, 


Inc. vo. Andrus, 553 -F.2d 1209 
(9th Cir: 1977). Ona. writ-of:cer- 
a the Supreme. Court:reversed 
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in rr v.. 


| (197 8). The Supreme. Court. reject- 
ed. the Ninth Circuit’s 


stead, ae ‘court looked to the pur- 


pose. and meaning of the ‘general. 
mining laws, and their history. and 
implementation, i in concluding that 


water was not within the scope of 


those laws. While not dispositive 


on the question of ‘geothermal re- 


sources, the fact that the court held 
water not subj ect, to location ‘under | 
the mining law while denying a pe- 
tition for rehearing on. its’ original ? 
denial of a writ of certiorari in the 
| Ottoboni ‘case supports. the distine- 


7 tion that the latter « case turned 1 upon. 
the nature and purpose of the statu- 


tory. reservation rather. than os 
nature of the resource e involved.’ seen 


-4In this. respact, “the eourt’s conehinton is. 
the same.as the Department’s | position. in the 
often- cited Weinberg letters of. Dec. 16, 1965, 
that. water is not-a mineral in the: public land. 
laws. Letters to Mr. Walter P. Capaccioli. and: 


Mrs. FH. §. Gilmore, of Dec. 16, 1965, from 
Deputy Solicitor Edward Weinberg, reprinted 
in H.R. Rep..No. $1~1544, supra at 15-18. Mr. 


Weinberg’ went on to reason that: geothermal 
steam was. therefore not reserved to the United | 
States under such acts as the Stock-Raising 
Homestead Act. As’ discussed ‘previously, the . 
Ninth Circuit arrived at: the-contrary. conclu-. 
sion based not on the nature. of the resource 
but. rather on the intent of. the reservation. oc 
5 Petitioners in Ottoboni. sought: rehearing. 
of the denial. of certiorari after the Supreme 
Court had granted ‘certiorari ‘in. Charlestone.. 
Stone Products. They expressly. argued that: — 
the govérnment was trying to have both sides 
of the argument, i.e.,:water.‘a mineral under 
the Stock-Raising Homestead Act but. not a. 
- mineral under. the general mineral: laws. ‘See . 
_Petitioner’s Brief for. Rehearing | at 4, 6, 


Ottoboni -v. ‘United ‘States, supra. While. no 


implication: as to the merits. of: the: case. is 


z “ Chaleitone Stone 
Products 00., Ine.,. 436 U.S. 604 


line of rea- 
soning: that since water was. a. ‘min- 
eral, in the broadest sense of the 
word. it was therefore subj ect to the 
mining laws. ‘Td. ‘at 610-611. In- = 
court had held that: (1) steam, not 
heat, . was the commercial product 
. of the wells, since it was the. steam’s 


Products: - 
holding . of the Ninth Circuit's decision. in 


“The only Gian case. is Reto 


| Commissioner of I nternal Revenue, 
a” T.C. 700 (1969), aff'd, 454 F.2d 
1157 (9th Cir. 1972), where. geo- 


thermal steam was. found. to be-3 in- 


cluded within the word “eas” for 
the purpose of depletion allowances 


under 26 U.S.C, § 613(b). * The tax 


pressure that drove turbines; ( 2) | 
steam was a gas within the meaning 


_of secs. 613(a) and (b) (1) by ordi- 
nary commercial usage and techni- : 
eal definition ; (3) steam was an “ex- 


haustable resource”; and (4) there 
was nothing to show that. Congress 


did not. consider steam in enacting — 


sec: 613 (a) and (b). Given the find- 


ing: that steam is an exhaustible : 


natural resource, it is not surprising 
that the: court looked for some place: 
in 26 U.S.C. § 613 (b) to pigeon. hole 
geothermal — steam.” Again, as in 
Union Ou, the court's conclusion i is , 
eae to. be “drawn: ‘from: i the. denial of 
certiorari, United States. v.. _Kras,. 409 U.S. 
434 (1973), the: Supreme Court had the argu- 


- ment: of inconsistency’ before -it and in our 
view. confirmed « the . construction . expressed 


herein by. ‘its. action in Charleatone Stone 
“AS. pointed ‘out. above, “when “the 


Union Oil is compared with the holdings in. 
the. Supreme Court's decision’ in Charlestone 


Products, the. alleged inconsistency is resolved. 3 

_ See Government’s 
* .tion for: ae ie als at 3 Sy Ottobont v. United 
States, supra. 


Brief in Opposition to Peti- 


® Congress in ‘the nerey Tax: Act of. 1978, 
P.L. .95-618,. 92: Stat. 8174, ‘specifically pro-- 


vided depletion allowance rates for. geothermal 


resources and further. provided that geother- 


‘mal. resources -would: not be: treated:.as: gas. 


7 See. 613 (b) provided, in 1969, for. varying. 
percentage rates of depletion allowances. de- 
pending on the mineral involved, A. review. 
of that section indicates that. “gas! was prob-. 
ably the most Jogical: place to. pat. ea ee oo 
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not kat geothermal resources are’ 


minerals for the purposes of the 


mineral leasing laws but rather that 


it was a “gas” for the PUEDOGeS: of 
the tax law.8 «. | 
The most that can be said 1 1s that 


the Ninth Circuit in attempting to. 


fit a “recent” resource into existing 


statutory and case law has often 


resorted to the analogy of leasable 


minerals. Neither the Ninth Circuit 


nor any other court has held, how- 


ever, that geothermal resources are 


minerals for the purposes of the 
mineral leasing laws. 


GE frect of Section 96. 


Sec. 26 of the Steam Act, which 
amends sec. 11 of the Multiple Min- 
eral Development Act of 1954, 30 
U.S.C. § 580, to include geothermal 
leasing in its provisions was sug- 
gested as an amendment to H.R. 
2370 by the Department in 1970. Its 
purpose was described. as amending 
- the Multiple Mineral Development 
_ Act of 1954 (30 U.S.C. § 521 cé seg.) 

“to make the Geothermal Steam 
Act a ‘mineral leasing Jaw’ and to 
make geothermal resources a ‘Leas- 


ing Act mineral’ within the mean- 


ing of the 1954 Act.” F.R. Rep. 91- 
1544, supra at 14. (Italics added.) 

As the quoted language makes 
clear and other provisions of the 


Steam Act suggest, however, this. 


provision was only for the purpose 


of allowing and. reconciling multi- 


ple development of locatable min- 
erals- and leasable 


8 Cf. United States v. Shurbert, 347 F.2d 


103 (Sth Cir. 1965), holding “mined” ground — 


water an exhaustible resource ae fo a 
demevion allowance, 


a DECISIONS OF THE DEPARTMENT OF THE INTERIOR si 


geothermal 
resources on the same lands. In in- 


88 LD. | 


cluding this provision the Depart- | 


ment wisely forestalled the prob- - 
| lems which had existed prior tothe — 
1954. Act arising from different — 


mineral lessees or applicants under 


the 1920 Leasing Act and mining © 


claimants seeking various minerals 
on the same lands. See Roos v. Alt- - 
man, 54 1.D. 47 (1982) ; Sullivan v. ‘ 


| Tendolle, 48 L.D. 887 (1921). 
The provisions of sec. 3 of the 


Steam Act suggest that sec. 26 is 
limited to questions of multiple © 
“mineral” development. Sec. 3 au- 
thorizes the Secretary to issue leases 
on lands administered by him, in- 
cluding withdrawn lands. We have 
previously advised you informally 
that lands “withdrawn” from “min- 
eral leasing” are available for geo- 
thermal leasing without modifica- 
tion of existing public land orders. 
In part, this is because sec. 3 makes. 
withdrawn lands available for leas- 
ing, but it is also in part because 


geothermal leasing is not included 


within the meaning of the phrase 
“mineral leasing” in the standard 
public land order foreclosing min- 
eral leasing. 

D. Conclusion 

We are of the opinion, therefore, 


that geothermal resources are not 


“mineral” as that word is generally 
understood in the mineral leasing 


laws. Further, geothermal leasing — 
generally is not included in the .— 
phrase “mineral leasing laws” un- 


less Congress. has indicated an in- 


tent so to include: it for specific 


purposes. 


II. Wiltiecness oe Dain | 


| Subsequent To ‘The Geothermal 
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_ Steam: Act Are Subject To Geo- 


thermal Leasing. 


‘Sec. 4(d) (8) of the Wilderness | 


 Aet provides that, until midnight 
Dec. 31, 1983, “the United. States 


mining laws aiid all laws pertaining | 


to minerai leasing shall, to the same 


extent as applicable prior to Sept. 
3, 1964, extend to those national 


Cie laide designated * # # as 


‘wilderness areas.’ 16 U.S.C. § 1133 
(d) (3). (1976). The question posed 
_ 1s. whether Congress, with the: pas- 


sage of the Geothermal Steam Act, 
intended. to include geothermal 


leasing in the mineral leasing ex-— 


ception of sec. 4(d) (3). Wee are 
persuaded that it did. 


A. Legislative Hi ty = 
As concluded in Part I of this 


“Inemorandum, geothermal leasing is: 
generally not included in the phrase | 


“mineral leasing laws” unless Con- 
press has ‘indicated an intent to so 
include it for a specific purpose. 


With respect to wilderness areas, 
‘such an intent is found i in the legis-. 


‘lative histor of the team Act " = 
y St of September 8, 1964 (78 Stat. 894), | 
| continues. mineral leasing laws in effect 


within the National Forest Wilderness . 


itself. 


During’ hearings on H. R. 7334, | 


H-R. 10204 and S. 1674. held in 
1966, Committee Chairman Aspi- 


nall explored the scope of exclu- 
sions of lands from leasing under 


what is now sec. 15 of the Steam Act 
with Assistant Secretary of the In- 


terior Anderson. Since that discus- 
sion and the Department’s response 7 
is: pivotal to the present lan we 


present it in full. 


Mr. ASPINALL. ** * “You suggested that | 
you: did not want any development i in na-. 


‘Honal ek areas ere one or Ewe other. 


areas. Do you want. any development | in’ 


‘wilderness areas or primitive areas? 


These are policy questions. This is the 
reason. we have the Secretary here. | 
Mr. ANDERSON. Sir, as far as involve- 


ment in the wilderness area and.in the 
primitive areas and other areas are con- 
cerned, what we are primarily interested a 
in here is. to protect the major purpose 


for whieh these areas are set forth, just 
like the national parks. Now, we. have 
provided here that we may lease, may 
provide for leasing on the wildlife areas. — 


‘The wilderness areas are in a different’. 
- category, and I am not. sure, Mr. hes 
‘man, where they would fall. 


Mr. -ASPINALL. I. think. ‘perhaps. the 
Department had better answer that ques- 


tion, too, So unless there is an objection — 


the answer will be received and placed 
in the record at this place. We have been 
through all this, Mr.. Secretary. 


Hearings on H.R. 7334, H.R. 10204, 


+S. 1674, supra at 48. The Depart- | | 
ment responded by letter of July — 


13, 1966, to eon et 


stating : 


Under S. 1674, geothermal tegdine: is. 


not prohibited in walgernens and ‘primi- - 
‘tive areas. 


Section 4(d) (3). of the Wilderness Act 


until midnight December 31, 1983, ‘sub- 
ject to regulation by the Secretary of. 
Agriculture and to protective reasonable 


' stipulations that he may impose. After 


that date mineral leasing is prohibited. ; 
If S. 1674 is enacted in its present 


_ form, we would apply to geothermal leas- - 


ing the same policy that applies to min- 


7 eral leasing. We would have no objection, - 
‘however, to mene, that ee, into the 


bill. 


and (¢) of the Wilderness Act, primitive. | 
areas in the national forests, and road- 


‘Under the provisions ae section 3(b). a oe 


< ee areas meeting size standards in : the 


‘National | ‘Park. System ‘and National 
— Wildlife Refuge System, and‘all roadless 


islands in the National Wildlife: Refuge 
“System, are. currently undergoing review 


on. the: basis. of which © ‘recommendations 


_ will be submitted by the President to the 
“ Congress with respect to whether: each 


‘area or island is suitable or not suitable 
for preservation as wilderness. Whether 
the mineral leasing laws should continue 
to ‘apply is one of the questions involved 


‘in the review. Similarly, whether ge0- 
thermal. leasing: should be- ‘completely | 


precluded in such ‘areas or ‘islands, Or 
- whether it should remain as a matter for 


administrative discretion, will be con- 
wildlife refuges, 


sidered. Such questions are: amenable to 
% legislative | resolution as the review re- 
ports are received: and considered by une 
. ‘Congress. ee | : . 


Id. at 49. ees oh 
‘The Department’s inne ind 


| comments: in the July 13, 1966, letter 
are not. entirely logical. They im- 


ply that the reason geothermal leas- 
ing would be: allowed is: because it~ 
falls- within the “mineral leasing” ~ 


language of. sec. 4(d) (8) of the 
: Wilderness | Act. That is_inconsist- 
ent with Anderson’ Ss own testimony 
as. to the: “mineral” character of 


geothermal resources. Hearings on. 
_. HER. 7334, supra ‘at 33-34, Further, 


those. comments. ‘imply. that geo- 


thermal leasing would. apply to. ex- 
isting, designated wilderness. That . 
“= implication, in: turn, ignores the — 


language i in 4( d) (3) that such leas- 


ing be allowed “to the same: extent” -. ‘game ranges and management areas was added 
as occurring: at the time of designa-_ 
_ tion, even though there was no geo- a 
thermal leasing authority then in: 
- existence. (See discussion infra. ) 

Despite the fact that there existed 


‘some confusion in the. logic. of. the 


“DECISIONS OF. THE: ‘DEPARTMENT. or THE INTERIOR 


oS (88 1-D. 


underpinnings of the Department’s 
comments and testimony, it is clear 
that the Department intended that 


geothermal leasing would. be: allow- 7 


able in wilderness areas consistent 
with the Wilderness Act. Congress’ 
agreement, with this result. is evi- © 
denced, in aay a sec. Raa of the bs 
Steam Act. | 7 


Sec. 15(c) contains’ sie: Vist a 


‘lands which are excluded from: leas- 
ing. They include lands administer- 
ed under the National Parks Act of 


1916, national - ‘recreation areas, 
ranges and man- 
agement areas, lands acquired or 


reserved for protection of endan- 
gered: species and Indian trust. or 


restricted lands. Congress’ chose not 


to include wilderness areas in this 


statutory list of excluded lands. In 


light of. the fact that the Depart- 


ment told the Congress. how it.in- | 
tended to administer the Steam Act 7 

in wilderness. areas, the. absence of » 
wilderness from sec. 15: corroborates 


: Congressional agreement.? 


This conclusion that Congress i in- 
tended geothermal leasing to take 
place i is designated wilderness does 
not automatically open all areas of 


the Wilderness Preservation Sys- | 


tem to leasing. As previously noted, — 
the Innguage 0 of sec. isk oe of the - 


ae was, yell aware Gh ‘the scope of | 


- the exclusions ‘in: the Steam ‘Act inasmuch as 


the provision: dealing | with wildlife ' refuges, 


and deleted in séveral bills over the-course of — 


congressional | deliberation. See, -¢.g.,.. 8. 883. — 


[Committee Print) of Oct. 1, 1963; Hearings 


" on: §.°883,-supra. at 91-105, 107: S. Rep.: No. 
1508, supra at 7, 8, 12; sec..4 of S. 883 of the . 
. House (as. referretl to Committee on Aug. 31, 


1964) ; ; S. Rep. No. 683, 89th Cong., 1st Sess. 
at 3 (1965) 5 > LR. Rep. 


No, 2140, supra at | 
4. “9; 8. ‘Rep. ‘No. 91-1544, supra ‘at 5 
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| Wy dornee’ ‘Act provides for leas- 
ing “to the same extent as. applica- 


ble prior. to Sept. 3, 1964.” We be- 


h eve that the operative date for fix- 
ing the nature and scope of the ap- 


plicable ‘ ‘mineral” leasing laws and 
‘mining laws. (including geothermal _ 
- resource» leasing) is the date on” 


which the area is” designated » as 


wilderness.2° This i is consistent. with. : 


“i the Wilderness. Acct. itself, which. ap. 
- plies the mineral leasing: Jaws as 


_ they existed: prior-to the date of its” 
- passage to the wilderness areas. it 

_ designated. It is also consistent with 

— Congressional statements: in later 
wilderness bills: indicating that for 
purposes of administration of the 
areas under sec. 4(d) (8) any refer- 
ence to the effective date of the © 

_ Wilderness Act should :be deemed to 
be a reference to the: effective date 
of the bill. #.g¢., Rattlesnake Na- 
tional Recreation: Area and Wilder- 
ness Act of 1980,. Pos 96-476, O48 


Stat, 2971, § 2(b).- 


_» For. those areas. : desionnisd . as: 
| piidevacse by the Wilderness Act 
prior to Dec. 24, 1970, geothermal 
leasing would a be allowed. since 


there was’ no: “same extent” with 


regard. to the geothermal leasing as. 
_of the dates of designation of those 
For wilderness _ 
_ areas designated since 1964, as pre-. | 
= viously stated, we are of the opinion : 
that’ the “same extent” language 
| fixes the leasing. system. as of = 


2, wilderness: areas. 


10 ott ‘follows from. “the conclusions. of: this 
memorandum: that the other provisions of sec. 
.4(d) (3). of ‘the Wilderness Act apply in like 
- manner to geothermal leasing as they do to 
. the mineral Teasing and. mining , stale 2 


date of peer and not the date. 


of ‘passage of the Wilderness: “Act. a 
Thus, Jands designated’ as. wilder- 


ness’ subsequsit. to the passage of 


the Steam Act would be available | 
for leasing. under that Act to the 
“same extent” they were prior to _ 
designation. However, lands desig- 
nated prior to the passage of the 


Steam: Act. would not be. available ear 
for leasing. | 


UL C ee 


“Weare of the opinion ‘that bod 


thermal resources are not “mineral” 
as that term is.used-in the mining 


and mineral. leasing laws. Further, 


Congress generally has not included: | 


geothermal leasing when it uses 
phrases such. as’ “mineral leasing 


laws.” However, in. certain. ‘in- 


stances, Congress. has deemed geo-. 


thermal leasing to fall within the 
| phrase “mineral leasing.” ” Such in- 


clusion is to be shown Dy clear leg- 
islative intent. ae oa 
“We are further persuaded that | 
Congress did . intend - geothermal 
leasing to be within the scope of the | 


phrase “laws pertaining to mineral: _ ; | 
leasing” 1 In sec. ‘4(d) (3) of the Wil- a 


derness Act, and that designated 


wilderness areas remain available | 


for. geothermal leasing t to the “same — 


extent” they were at. time of desig-- 


nation. This means that only lands. 


in wilderness areas designated sub- _ | 
7 “sequent to the passage of the Steam a 
Act in 1970 would be > available sua 


. gepsnenat leasing. 


|Win i. Cornice: 
Se a) Ticiton 
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- CORINNE MAE HOWELL & HER 


-. MINOR CHILDREN, 
NOLD HOWELL, RICHARD DE- 


WAYNE HOWELL & ‘DARCY 


LYNN HOWELL 
eee 
UNITED STATES 


9 IBIA 70 


Settlement Act, 43. U.S.C. §§ 1601- 
| 1628 (1976 and Supp. I 1977). 


- Reconsideration denied. 


1. Indian Tribes: Alaskan - foun 
: Alaska Native Claims Settlement Act: 
| Disenrollment: Metlakatla Natives— 
Administrative Authority : Estoppel 


_ Exclusion of appellant members of the 
Metlakatla Community from benefits 
under provisions of the Alaska Native 
Claims Settlement Act held not to be pre- 
cluded by a contrary result reached in a 
- prior Administrative Law Judge’s deci- 


sion in a similar case. The determination 


by the agency factfinder in the separate 


but similar situation is not binding upon 
the Board of Indian Appeals, which ren- 
ders final decision for the Department in 
disenrollment appeals referred on appeal 


to the Board. 


APPEARANCES: Barbara J | Blasco, 
| Esq., and: Stephen R. West, Esq., for 
appellants Corinne Mae Howell, Gary 
Richard De 


Arnold Howell, 


Howell, and Darcy Lynn Howell; 


. Bruce Schultheis, Esq., Anchorage So 


licitor’s Office, for appellee. 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


GARY AR- 


Decided September 9, 1981 : | | . : 
 ficiaries under the Alaska Native 
Decision on petition for reconsideration | te} 
in Alaska Native Disenrollment contest 
following decision ordering appellants 
disenrolled from the roll. of bene- 
ficiaries of. the Alaska Native Claims ga 


188 LD. 
OPINION BY 
“ADMINISTRATIVE 

"JUDGE ARNESS 


INTERIOR BOARD OF 
INDIAN AFFAIRS 


L6H Fue 29, 1981, appellants re: 


2 ‘iiested the Board to reconsider. its 


June 11, 1981, decision holding that 
they should be disenrolled as bene- 


Claims Settlement Act (ANCSA), 
43 U.S.C. §§ 1601-1628 (1976 and 
Supp. I 1977). (9 IBIA 3, 88 LD. 
575 (1981)). Appellants argue that | 
the doctrines of res judicata, stare 
decisis, and collateral estoppel pre- 


vent the Board from reaching a 


decision contrary to that reached in 
United States v. Anderson, Docket 
No, AL 77-57D, decided Nov.. 30, 

1977. That case allowed disenroll- 
ment contestees who had one-fourth 
cr more Native ancestry other than: 


‘Tsimshian to be enrolled. under 
ANCSA whether or not they. were 


also enrolled in the Metlakatla 
Community on Apr. 1, 1970.1 This | 
argument must be a aad for sev- 


eral reasons. 


[1] First, Mae was Papeded | 
by an Adniaisteative Law Judge of 


_ the Office of Hearings and Appeals. 


It was not appealed as permitted 
by 43 CFR 4.1010. The Secretary’s 

final review authority over disen- 
rollment contests i is vested in the In- 
terior Board of Indian Appeals, 
sitting as an Ad Hoc Appeals 


Board, not in Departmental Ad- 


ministrative Law Judges. 43 CFR 
4, 1(b) (6) and “4.1010. ae . 


1The Apr. 1, 1970, date is made determina- 
tive by 25 CFR. 43h.11, 


9) «=-S's«ORINNNE MAB HOWELL -e¢ al. v. UNITED STATES. 
_ 3 September 9, 1982 . 


: whatever res sa tudieata, stare decisis, — 


-or. collateral estoppel arguments. 
may be raised against.the Depart- ~ 


_ ment by the contestees in Anderson, 
those arguments cannot be used to 


bind the Secretary to an interpreta- - 


tion of law which the Board has 
determined to be incorrect.’ . 


. Anderson were held to be prior 
precedent. of equal dignity with a 


| Board ruling, the Board would not. 


be precluded from correcting an 
erroneous prior interpretation of 


- the statute. See McDade-v. Morton, 


853 F. Supp. 1006 (D.D.C. 1973), 
aff'd, 494 F.2d 1156 (D.C. Cir. 
1974). The Board decision in this 


ease clearly sets forth and rejects 


_ the mistake of law upon which An- 
_  derson was based. Howell v. United 
States, 9 
(1981). Therefore, to the extent 
that the present decision could be 
construed as a departure from the 
prior administrative position, that 


‘ departure i is adequately shown to be 


neither arbitrary nor capricious. 
See Squaw Transit Co. v. United 


> States, B74 F.2d 492 (10th Cir. 
1978); FTC v. Crowther, 430 F. 2d 


: 510 (D. C. Cir. 1970) 3 ] 


ae Appellants argue that ae will be treated 


_ differently from the similarly situated con- 
testees in Anderson as a result of this deci- 


_ sion. To the extent that disparate treatment 
_ results, it is the consequence of an earlier 


erroneous interpretation of the law. Prior 
error, however, cannot be raised as a bar to 
the correction. of. that error. Furthermore, the 


Board cannot assume that the prior erroneous | 


determination in the » Anderson cases will go 
uncorrected. — 


3 Both of these cases actitawieages the . 
- egeney’s right to change its policy, but or- 


dered the agency.to explain its separtare from 
. prior rolings. 


IBIA 38, 88 LD. 575 
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‘Third, ‘cepa reliance on 
Anderson ignores the existence of a 
subsequent ruling by the Board on 
this issue. In Alaska Native Disen- 


rollment Appeals of James Edward 


Scott, Sr. and Robert Charles Scott, — 
7 IBIA 157, 86 LD. 338 (1979), the 


| , ae Board upheld the disenrollment 
Second, even if the decision in - 


under ANCSA of an- individual 
who was an enrolled member ofthe 
Metlakatla Community on Apr. 1, 


1970. Because that fact alone was 


found to be dispositive under 
ANCSA, the Board did not con- . 
sider the individual’s Native an- — 
cestry. Similarly, in Henry Sam 


Littlefield, Jr.,’7 TBIA 128, 133,86 — 
“LD. 217, 219. (1979), the’ Board’s” 
| opinion. observed “that membership. 
in the Metlakatla Indian Commu- 


nity on April 1, 1970, presents a bar 
to enrollment under . the © Alaska 
Native Claims - Settlement. Act.” 4 


~ Thus, the decision now under con- — 


eideention conforms with estab- 
lished Board precedent. — 


Finally, appellants’ seauueniy 


misconstrues the doctrines of stare 


décisis, res judicata, and collateral 
estoppel in the appellate process. © 
According to appellants’ interpreta- 


_ tion of these doctrines, an appellate 
tribunal could never correct an 


error made at the hearing level, but 
would be bound to perpetuate the 


error of the earlier decision. Such ~ 
reasoning puts form over substance — 


and negates the essence of the ap- | 
pellate process—reviewing and cor- 
recting error. , 


The Board ent on to find in. . Littlefield 
that the appellant was not 4 Member of. the 
community and so was eligible for enrollment . 
under AN ee 


For these reasons, appellants’ re- 


- Franxux “D: chateaes 
| Administrative 7 ulge. 


‘ Wa ‘CONCUR: 


- Wa. Pure Gaus a 
| Chief Administrative Judge 


Ji BERRY Muserar is 
: eageenaioe J wdge ce 
"ATOMIC FUEL cO., ‘ING. 


“s 1BSMA 287 
| “Decided September 17, 1981 


- Appeal by the Office of Surface Mining 


oe Reclamation and Enforcement’ from 


that portion of a Dec. 23, 1980, deci- 
sion, in ‘Docket No. CH 0-295-R, by 
Administrative. Law J ‘udge. Tom M. 
Allen, which | vacated Cessation Ordet 
No. 80-1-43-7, issued to Atomic Fuel 
| Co., Inc., for failure ‘to abate. a. viola- 
| tion, of the approximate original. con- 


tour requirements (80 CFR .715.14) 


: promulgated. under the authority of the 
Surface ‘Mining Control and Reclama- 
tion Act of 1907. ae 


~ ‘Reversed. 


1. Surface Mining Control: and: 1 Recla: 
mation Act of 1977: ‘Enforcement oe 


-_ cedures: Generally 


| Filing ‘an. “application for review of a 
. notice of Violation does not. ay that 
notice. — 


APPEARANCES: James ve ‘McElish, 
| Esq, and Marcus P. McGraw, Esq., As- 
3 sistant. Solicitor, Office of the e Rolietter, 


DECISIONS OF. THE DEPARTMENT. OF THE INTERIOR 


[88 LD. : 


Washington, D.C., for appellant, Office oe 


of Surface Mining Reclamation and a 


| ‘Enf oreement. 


OPINION B BY THE: INTERIOR : 


BOARD OF SURFACE 
MINING AND: 


| “RECLAMATION APPEALS 


Factual, and: Procedural. - 
el ed ford 


On June ‘17, 1980, an ‘Office of. 
Surface Mining Reclamation | and i. 
Enforcement (OSM). inspector | 


visited. the ‘surface mine. (State 


permit, 2087 ) of. Atomic. Fuel. Co., 
Inc. (Atomic), in Buchanan Coun- | 
ty, Virginia. During his inspection — | 


of the mine,, the inspector, acting 


pursuant | to his authority. under the | 
Surface ‘Mining Control and. Rec- 


lamation Act of 1977 (Act) Jissued 


Notice of. Violation. No.. 80-43-25 
( NOV) charging | Atomic with. a 
violation of the approximate. origi- 
nal contour. requirements _ of . 80 


_OFR 715.14, and prescribing. a, 90- 


day period for abatement of the 


violation.. Atomic filed an applica- : 


tion for review of the NOV on. a une | 
30,1980. } —— 
The inspector . conned: to he 7 


‘mine on Sept, 24, 1980, after the —_ 

abatement. period. had elapsed. He 

determined: that: Atomic: had: not | 
" properly. abated ,the. violation and 


accordingly issued Cessation Order 


No. 80-I-43-7 (CO). On. Oct..23, 


1980,, ‘during the. pendency, ‘of the 
ap plieation for review of the under- 


2 Aet of ae 3, 1977, PL. 95-87, 30. D US.C. eS 
5 1201-1328 (Supp. I-1978). . 5a eae 
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3 lying NOV, Atomic applied for re 


view of the Co. . 


“The proceeding for r review of ‘the | 
_ NOV was consolidated with the 
proceeding for review of the CO, 
and the Administrative Law A udge 
| held* a hearing 1 in: ‘the: case on ee ; 
98, 1980.? ° - 
| in his Dee. 28, 1980, Tere ih 
| Administrative ee J udge, among. 


other actions, affirmed ‘the issuance 


of the NOV in part but vacated the 


CO because. Atomic had filed for re- 


view of the NOV before j issuance of 


the co. He stated: “FS]ince the 


violations were challenged by the. 
applicant prior ‘to the issuance of 
the cessation order, said cessation 
order should: not. have been. issued 
until a: resolution cf the validity of 


the [NOV] had occurred and. for 
that reason only the same should be 
_ set aside * * #” (Decision at 4). 

_ OSM. appesled,- and poole OSM 


“h Although the ‘Administrative Law J udge’ 8 
_ decision of Dec. 23, 1980, includes ‘the: desig- 
nation “Application for Temporary Relief” in — 


~ the caption. (along with “Application for ‘Re- 
view”), and.although both. the degision (at.4) 
and the. transcript (at 4, 6,. and 92). mention 


temporary relief, there is no application for 


temporary ‘relief in the record eertified-to us 


by the Adminisrtative. Law Judge.. OSM sug-. 
Judge. 
edged this provision. ‘put disregarded if, say- | 


gests that: the ‘Administrative. Law 
treated the ‘application for review ‘of the CO as 


an application’ for i:temporary - relief. OSM: — 


Brief at 2, Whether or not that is so, the Ad- 
ministrative Law Judge conducted the con- 
solidated . hearing by receiving. testimony on. 


_’ the merits: of the NOV first; ‘correctly ‘Stating 
that: the outcome “may, eliminate the necessity... 


for considering an. application for temporary 


relief either. way? (Tr.-at 6): At the: conclu-. 


sion of that portion of the hearing and in the 
decision the Administrative Law Judge’ also 
correctly stated that since. he -had. upheld: the 


violation a.hearing on temporary relief was. 


unnecessary. (Tr..at 92; Decision at.4). Thus, 
even if: there were an application for tempo- 
rary relief, as the Administrative: Law Judge 
indicated. (Tr. at 92), it was properly denied. 


825 
filed a “brief with the Board on 
review. oe 


"Discussion ee 


in The action ohare ae Co | 
was clearly erroneous. The Act and 


. the regulations: provide that the fil- a 
ing of-an. application for.review of 


a notice of violation does not: en- - 


‘join the issuance of a. cessation order 


under. the: authority. of sec. 521 (a): 7 


(3) of the. Act.2. That ‘section ‘Te~. | 


quires the issuance of a cessation 


| order upon failure to abate a viola-. 
tion. (The. inspector “shall immedi- - 
i ately order a cessation of surface 


coal mining and reclamation: opera- | 
tions or the [appropriate] portion” 


(italics added) of the operations if _ 
abatement has. no occurred.) ‘The 
regulations are to the same effect. 


30.CFR 722.13. Moreover; the Act. 


specifically provides in: sec. 525 ( a) 
(1) (as do the regulations, even 


more explicitly, in 43 CFR 4.1116) 
that the filing of an application for 
review shall not. ‘operate as. a stay 
of any order or notice (unless tem: — 


porary relief 1 is oes) ): 4 if such 


330 US.C. § 1271 (a) (3) (Supp. II . 1978). 
<The Administrative Law Judge acknowl- 


ing: ‘{I]t has been. the customary practice in. 


_ Region I [of OSM] not to issue a cessation 


order for failure to abate where an application — 
has been filed when. no imminent or foreseeable — 
danger to person, -property or the environment — 
will occur or be occasioned by the delay.” Deci- 


sion at 4 n.2. OSM denies there is such a cus- 


tomary practice; what is says.it does occasion 
ally is postpone reinspection or extend the. 
period of abatement within the 90-day maxi- 
mum when an application for temporary relief 


has been filed and a hearing has been sched- 


uled near the end of the.-abatement period. 
OSM Brief at 10-11. Even if OSM had such a 


policy, there was no begleecaanes Berean ae J 


introduced at the s hearts: 
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filing may not operate as a stay, 


the most notable effect of that pro- 


vision, at least as far as notices are 
concerned, is that the running of the 
abatement period time will con- 
tinue. 

The proper and: only a avenue for 
avoiding the effect of sec. 525 (a) (1) 


is to obtain an order granting tem- 
porary relief under the authority 


of sec..525(c). Here, Atomic did 
not file for temporary relief from 
the NOV and could not have ob- 
tained in it any event because. the 
- Administrative Law. Judge af- 

firmed the issuance of the NOV. 


Finally, the Department. contem- - 
plates the possibility that a cessa-_ 


tion order may be issued during the 


pendency of review of an under- 


lying notice of violation, for the 
regulations require the applicant, 
in 48 CFR 4.1170, to file in a notice 
of violation review proceeding a 
copy of a cessation order issued be- 


cause of the failure to abate that 


underlying notice of violation. 
Therefore, the gecion opp 
from j is reversed, | Zz 


Newrox FRISHBERG 
Administrative Judge 


Wa A. Irwin : 
Chief Administrative Judge — 
Metvin J. Mimxin 

Aamienustrative Judge 


_ DIAMOND co. 


3 IBSMA 292 — 
Decided September I, 1981 


Apel by the Office of Surface Mining 


Reclamation and Enforcement from 


‘DECISIONS OF THE DEPARTMENT. Of THE INTERIOR 
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those ition: of a Mar. 31, 1980, deci- 


sion. by Administrative. Law J udge 
Tom M. Allen in Docket Nos. NX 


§-63-P and NX 0-25-P vacating four 
violations charged against Diamond 


Coal Co. and. setting penalty assess- 


ments for two other notices of violation 
at amounts below those proposed by 
OSM. : 

| Reversed In part, affirmed in part, 
and remanded in part. 


1. Surface Mining Control and Recla- 


mation Act of 1977: Topsoil: Gener- 


ally—Surface Mining Control and Rec- 
lamation Act of ‘1977: Words. and 
Phrases | 


“Contaminant. a "Where osm shows that 
_ spoil materials have been mixed with top- 


soil it has made a prima facie case of a 
violation of 30 CFR 715.16 for failure. to 


protect the topsoil from contaminants. _ 


2. Surface Mining Control and Recla- 


mation Act of 197: Signs and Mark- 


ers: Generally 


Where a mine identification sign is lo- out 


cated on one side of a highway and is 
clearly visible from the other side from — 
which there is access to the mine’s near- 
by processing facility, the Board is un- 
willing to say that that is insufficient to 
comply. with. the eons of 80 CFR 
715. 12 (b). 


3. Surface Mining C Control and Recla- 
mation Act of 1977: Civil Penalties: 

Hearings Procedure—Surface Mining — 
Control and Reclamation Act of 1977: 

Hearings: Procedure - 

Even where the petitioner, in a civil 
penalty proceeding, admits the validity. 
of the issuance of a notice of violation 
and the hearing proceeds on the penalty 


826) 


amount issues only, the Administrative 
Law Judge is not bound to accept the 
admission when the penalty amount evi- 
dence raises a question in his mind 
_ whether the violation in fact occurred... 


~ & Surface Mining Control and Recla- | 
mation Act of 1977: Civil Penalties: 
: Hearings Procedure—Surface Mining : 


Control and. Reclamation Act of 1977:. 


- Hearings: Procedure 


| ‘Where the parties. ave agreed to the 


existence of a violation and a penalty — 


_ hearing is conducted on the’ basis of that 
agreement, if the Administrative Law 


J udge. determines, either during or after. 


the hearing, that: the evidence may not 
support a violation, he ‘shall male that 
determination known to the parties and, 
if necessary, reopen the hearing to allow 
OSM an opportunity to prove its case and 
. the operator. to. counter that BIOs: 


 §, Surface Mining Control and Recla- - 


mation Act of. 1977: Gyil Fenaltios: 
Generally . 


Although the Hearings Division ig not. 
-hound to accept the OSM Assessment 


Branch’s evaluation of the evidence in 
terms of assigning civil penalty points, 
_ where an Administrative Law J udge 
finds a violation occurred, he is required 


| to adhere to the point system in 80 CFR 


‘(28.18 unless he determines that a waiver 
would further abatement. of violations of 
_the Act. 


‘APPEARANCES: John Philip Wil 
-liams, Esq., Office of the Field Solicitor 


(Knoxville), and Marcus P. McGraw, . 
Esq., Assistant Solicitor for Enforce- 


‘ment, Washington, D.C., for the Office 
of Surface Mining. Reclamation and 


Enforcement; and Charles J. Baird, : 
‘Esq., Baird and Baird, Pikeville, Ken- — 


roy for Diamond Coal Co., Inc. | 


DIAMOND COAL co. 
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OPINION BY THE INTERIOR 
_ BOARD OF SURFACE 
MINING AND. 
_RECLAMA TION APPEALS 


In the Hearings Division, ‘this. | 
case was a civil penalty procéeding : 


consolidated to review the merits of 
andthe assessments proposed for 
seven notices of violation and one 
cessation order..The enforcement. 
documents collectively charged 21 
violations of the Surface Mining 
Control and Reclamation Act of 
1977 (Act) * ‘at Diamond Coal Com- 
pany ’s (Diamond) mine and proc- 
essing plant in Pike County, Ken- 
tucky. On May 20, 1980, we granted 
the Office of- Surface Mining 


Reclamation and Enforcement’s 
(OSM) petition for discretionary 


review of the Administrative Law 
J udge’ s Mar. 31, 1980, decision con- 
cerning six of the. alleged violations ; 


reviewed. We discuss these viola- 


tions 3 under four parts below. 
a 
on On Dee. 21, 1978 8, an OSM 
inspector issued. Notice of Violation 


“No. 78-IJ-18-9 to Diamond. The. 


first violation charged was for “a 
failure to prevent topsoil from be- 


ing contaminated by. spoil and- 


waste materials” contrary to the re-. 
quirements of 30 CFR 715.16, The 

evidence established that there were 
spoil materials on the topsoil pile. 


“See Decision at 5. ‘The Administra- 


tive Law. Judge. nevertheless 
vacated the violation on the basis as 


1 Act of hoe: 3, 1977, 91 Stat. “445, 30 U.S. Cc. 


; 48 1201-1828 (Supp. Ir 1978). 
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his construction. of the | ellowitk: 
portion of the regulation: “8715.16 
* * * The topsoil shall be sergre- 
gated, stockpiled, and protected 


from * * * contaminants which 


lessen tts capability to support veg- 
etation * * *.”. (Italies supplied.) — 


The major: controversy. in this por- 
‘tion of the case has been over the 


‘proper. construction of the phrase | 


underscored above. Diamond agrees 


with the decision’s approach. that 


the. phrase implies there are poten- 


tially two classes of contaminants, 
those. that Jessen the capability of 
the topsoil to. support. vegetation 


and those that do not.. OSM’s 
argument is that. contaminants, by 
definition, lessen that, capability and 
that. the phrase is 


contaminants.? We are persuaded 
that OSM has the better argument. 
“Contaminate” i is the “admixture 


or. introduction. of undesired. sub-_ 


stances to a medium, thereby reduc- 
ing the value of the medium or mak- 


ing it- unfit for its intended use,” 3 » 
Where, as in this case, OSM proves | 
that spoil materials such as shale 
and coal were ‘mixed. with topsoil, 7 
the probability i is high that the ca- 


pacity of the —. to” ‘support 


— 208M also argues ‘that thé system estab-— 
lished* by. the various. topsoil handling. provi- | 


_ sions supports its position. For instance, there 
ig: the materials variance provision of ‘sec. 


 715.16(a) (4), and there isthe presumption in 
- the removal provision. of sec. 715.16(a) (1) 


and (2) that certain materials should be. geg- 
regated. because of: their greater capacity for 
supporting vegetation, -—_ 

“3A Dictionary of Mining, Mineral, and Re- 
lated Terma, U.S. Department of the Interior 


at 254. See also American Casualty Co. of 
Reading, Pa. Vv. se 808 ‘F.2d 179 (5th 


| Cir. 1962), at 188.: 


DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 


essentially 
gratuitous, being descriptive of all. 
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| vegetation will be reduced. Based 


on that probability, a presumption 
arises that the topsoil i is less. capable 


of supporting vegetation, and OSM — 


has: made:a prima facie case of:a 
violation of the topsoil handling — 


requirements of 30° CFR 4 15.16, An 
operator, of c ourse, may rebut the » 
presumption and overcome OSM’s 
“prima facie case by showing that _ 
the materials involved do not les- — 
sen the capability. of the topsoil to 
support. vegetation. Diamond made 


no such showing in this case.* We 


‘reverse’ the Administrative Law 
‘Judge’s decision vacating Notice of 
Violation No. 
mand the case in order to give Dia- 
mond the. opportunity to. make the 
| ssa) showing if. it. wishes. to 


‘78-II-18-9 and re- 


do so. ee ee 


- On Feb. 12, 1979, an OSM inspec- 


tor issued Notice of Violation No. 


79-II-36-10 for three alleged vio- 
lations. at Diamond’s processing 
and d loading: facility. © ‘That ele 


"4 Diamond: aia” argue that’ it should be. re- 


‘lieved of lability for the apparent violation 
because. the ‘placement of spoil on the pile. 


was inadvertent and’ ‘because, in any event, -_ 


there was:so little. that no notice: of violation 
-should have. been: issued. As to inadvertence, 
‘it cannot be a defense. The purpose of the 
enforcement program is to require correction. 


of violations regardless of their origin, not to 


impose liability. ‘based on intent. Regarding » 
the. quantity | of. spoil, the Administrative Law . 
Judge’ made ‘no’ finding. He apparently was - 
satisfied that the elements necessary to estab- 


lish a violation. ‘were present, other than the > 


‘element he based on the phrase-in sec. 715.16. 
At the hearing. the Administrative Law Judge 
- stated that an area 3 by 10 feet’ on a ‘topsoil 


pile 40 feet :square. and. 10°feet high was ‘‘dis- 
turbed” by contaminants (Tr. 89). This could 


well be enough contamination to inhibit the 


topsoil’s. capacity to. support. -vegetation, de- 
eee on the nature of the contaminants. 
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of the deciion, ‘from. which review 
has been sought: involves only one 


of. those. alleged violations, failure | 


to post a mine identification sien 
at the entrance. to the tipple from 
=) public - road. in violation of the re- 


quirements. of 30, CFR 715.12(b). 

The Administrative. Law. Judge 
| vacated the violation. because. of his 
| conclusion, relying on..the reason-_ 


Ing. of: ‘Western Engineering, Tne., 


“1 IBSMA. 202, 86 I.D. 336: (4979), 


~ that. OSM did not. have enforce- 
ment. authority. over the facility. - 


Whether. or not this particular — 


tipple i Is, subj ect. to the authority of 
OSM, the facts are that the mine 


access road. and the tipple. are. on. 
opposite sides of U.S. Highway 28 - 
and that. a. mine identification sign 


on the mine side of the highway 


was clearly visible from. the tipple 
side. In these. circumstances, we are 
unwilling to say that the sign is in- | 
sufficient to. comply with. the re- 
quirement. OSM charged Diamond 
with brepehing. Accordingly... we 


affirm, ee aoe eee eee 


1. ay On Feb, a1, 49779, an 1 OSM 


’ ingpector | issued Notice of Violation | 
No. 79-II-36-11,. charging six. vio- . 
lations. Violations 4 and 5 charged 

~ Diamond with’ allowing spoil and | 
debris to remain on the downslope © 
in violation of 30 CFR 7 16.2 at two 


> separate: locations in the mine. area. 


_ Diamond admitted. the violations at 


: the: hearing, and: the parties: pro- 
ceeded to present. ‘evidence | -only on 


* et the? penalty amount issue. At the 


: conclusion of thé presentation, the 


"986-376 0 - 81 - 2 | 


, Administrative a J nds acnlly? 


upheld the. violations and. assessed 


penalties. In: his written. decision, . 
however, and. without. further Op- 


portunity for. presentation. of evi- 
dence or argument. by. the. parties, - 


he reversed his.oral ruling and va- 
cated these violations. In the deci- . 
sion, he. announced that. his review 
of the transcript disclosed. that the — 
| evidence presented on the penalty 


issues led him to. the conclusion that 


| there had not. been. a violation com-"_ 


mitted at either of the sites, His 


findings: were that in each case the 
allegedly | violative condition. was 


caused by a slide occurring below 


Bn * already reclaimed. bench area 


and. that the slides occurred with- 


out any causative action by. Dia- _ 
| mond. Moreover, as to violation 4, 


the area, affected: was outside. the 
permit. Besides - apparently con- 


cluding that Diamond was -not re- 
sponsible for the conditions because 
they: occurred naturally below the 
area disturbed and after reclama- 
tion, the Administrative Law J udge 


‘also: concluded that the material al- 


| leged to be spoil could not be be- 
cause it came from an area not dis- 


turbed. by: Diamond and not as a re- 
sult’ of: any disturbance: a Decision 7 


fs 9-11). 


OSM argues: hat; since Disinond 
admitted the violations at the hear- 
ing, OSM made no effort to present 
evidence supporting their existence 
and, therefore, the. ‘Administrative 


ane Judge’s finding that they did 


not exist was made in the absence - 


of notice and an — to be 


heard on: that issue. 


830° 
- We agree. OSM may indeed ie 
evidence not presented at the hear- 


7 ing which would support its en- 
- forcement action (although, con- 
trary to its assertion, it did present 


_ evidence which, at least in the Ad- 
“ministrative Law Judge’s view, did 
‘not relate solely to penalty issues 
and which detracted from the va- 


‘= lidity of its action). Thus, although 


the Administrative Law Judge 


properly did not ignore evidence — 
he took to be contradictory to the . 


- fact of a violation, he should have 
informed the parties of his misgiy- 
ings before proceeding further and 


given them.an opportunity to pre-- 


sent evidence and argument on the 
issue. Therefore, we vacate the deci- 


gion on these violations and remand 
_.to the Hearings Division for taking 


further evidence. and hearing fur- 
ther argument as BPP TOR rae: 


Iv. 
On Jan,.25, 1979, an.OSM in- 


_ spector issued Notice of Violation © 


| No... 79-II-36-4, and on Aug. 3, 
1979, an inspector issued Notice 
of Violation No. 79-ITJ—55-17. Both 


charged violations of 30 CFR 715. 


17(a), excess suspended solids in 
discharge from a .sedimentation 


-- pond. In each case the excess was 


caused, at least in part, by a slide 
from an already reclaimed outslope 


area off the permit. The OSM As- 


sessment Branch had proposed pen- 
alties of $1,800 and $420, respec- 
tively, for the-violations, based on 


| | — 88 and 21 points. See 80. CFR 728. 
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545 FR 58780, 58784 (Sept. 4, 1980). 
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afivmned the issuance of ihe notices 
with respect to these violations but 
reduced the penalties to $40 each, 
based on two points for each viola- : 
tion, 

[5] OSM is eared to assign. 
15 points for the probability of a 
violation if it in fact occurred, 30 


CFR 728.18 (b) (2).(i), and at least. 


8 points if the damage the violated 


standard was designed to prevent 


extends outside of the permit area. 
30 CFR  723.13(b) (2) (ii) (B).® 
These two violations did occur 
and did extend outside Diamond’s © 
permit area. The Administrative 

Law Judge, however, assigned only — 


one point for probability of occur- 


rence and one for damage for each 


of these two violations. ‘Although . 


an Administrative Law Judge is’ 
not bound to adopt the Assessment : 
Branch’s evaluation of the evidence 
in assigning points, where, as here, _ 
he finds a violation occurred, he is | 
required to adhere to the point sys- 
tem contained in 80 CFR 723.13 
unless he determines that a waiver 
would further abatement of. viola- — 
tions of the Act. 48 CFR 4.1157 
(b) (1). In this case the Adminis- 
trative Law Judge did not make 
this determination or incorporate - 
any basis or reasons for doing sO. 
See 43 CFR 4.1197." Since | we ree 


645 FR 58780, 58783 (Sept. 4, 1980). 

This waiver is circumscribed. It may not” 
be granted, for example,-on the basis of an 
argument that a reduction in a proposed as- 
sessment could be used to abate other viola- 
tions of the Act. 43 CFR 4.1157 (b) (1). Even 
where it is granted, the Administrative Law 
Judge’s decision should explain specifically 
how abatement of violations of the Act will 


' be furthered. Cf., 30 CFR 723.16 (45 FR matey, 


58784—58785, (Sept. 4, 1980)). 
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WEST. 


mand the case: for hess 


-— mand t reasons 
_ stated in Parts I and III, 


we also 


- remand this portion of the case so_ 


that the _ Administrative 


make _ this determination, with 
additional argument. from the 
parties if appropriate. 


o Wu A, Tee 
Chie f Administrative J udge 7 


Newton: ‘FRISHBERG 7 | 
Administrative Judge 


‘Mee J. Mirren” | 
, ACineanae J nee nee 


WEST VIRGINIA ENERGY, INC. 


rd 


3 IBSMA 301 


‘ieda by the Office of Surface Mining 


Reclamation and Enforcement from an 
Oct. 3, 1980, decision by Administra- 
tive Law Judge Sheldon L. Shepherd, 
vacating Notice of Violation No. 79-I- 
38-44 and Cessation Order No. 79-I- 
38-53 issued to West Virginia Energy, 
Inc., on the ground that the operation 
subject of the enforcement action was 


_ cause of the Government-financed con- 
struction exemption of sec. 528(3). i 


Reversed. except for remittance of 
penalties. - 


1. ‘Surface. Mining Control and Recla- 
mation Act of 1977: pees 
| Generally | 


Where an operator removes coal in the 
process’ of rehabilitating a State road 


VIRGINIA ENERGY, INC. - 
September 1?, 1981 | 


Law - 
Judge may consider whether to - 


7 Enforcement} 


i aB1 


Bue there ig no saeae that the: State ex- 
pended funds to finance the project com- 
prising at least 50 percent of the cost: of 


the project, the project does not fall 
within the definition of “Government- 
financed construction”: in 30 CFR 707.5, . 


and the operator therefore cannot claim 


the exemption from applicability of the 
Act appearing in sec. nan (®) = 


8, Surface Mining Control and Recla- 
- mation Act of 1977: ‘Abatement: Re- 
~ medial Action—Surface Mining Con- 


trol and Reclamation Act of 1977: Ces- -. 


sation Orders: Generally 


- The Board will not uphold ¢ a cessation | 


order issued for a-failure to abate a vio- 
lation » charged where that failure is 
premised on. noncompliance with a reme- 
dial measure which has no rational rela- 


| tionship to the violation charged. 


_ APPEARANCES: Harold Chambers, 
- Decided September 1, 1981 . 
_ Charleston, West Virginia, and James 


Esq.. Office of the Field Solicitor, — 
M. McEliish, Esq., and Marcus P. Me- 
Graw, Esq., Assistant Solicitor for En- 
forcement, Office of the Solicitor, — 
Washington, D.C., for appellant Office 
of Surface Mining Reclamation and 
George J. Anetakis, 
Esq., Frankovitch and Anetakis, Weit- : 


ton, West Virginia, for ie ieee Bl 


‘Virginia Energy, Ine. 
beyond regulation under the Act be- - 


OPINION BY THE INTERIOR. 
BOARD OF SURFACE | 


MINING AND RECLAMATION 
| APPEALS: 


Factual and Procedural 
| | Background | 
sedis) respondent “West Vir 


ginia Energy, Inc. (Energy), con- 
ducts a surface mining operation 


832. mn 


| (State permit: 32-7 8) in i: Broo 
County, West. Virginia. To facili- 
. tate its” mining, Energy has. used. a 
public .road, known as‘ Forty-Nine 
‘Hil, for the purposes of access and — 


haulage; this'-road- was: ‘fully, per- 
mitted and bonded. i 


_ The West Virginia State ‘High- 
way authority received a significant, 


number of complaints and expres- 
sions of concern from area ‘residents 


regarding Energy’s use-of Forty- 


Nine Hill. Typical of those concerns 


were ‘apprehensions about, failed 


brakes on coal trucks and the poten- 


tial consequences of confrontations — 
between. coal trucks -and- school 
buses, which also used the road. Be- 
cause of the complaints, the high- 


way department approached Ener- 


gy seeking a solution: After discus-. 


sions, Energy and the State signed 


an agreement which provided the 


: following: (1)- Energy would up- 


~ grade another-existing public road 


-(McCords Hill Road, ‘State Route 
- 67-2) for use as an. access and haul 


road for a distance. of 2,000 to 2 500 
_. feet (while the State worked on an- 


other shorter section of the same 
road for the same: purpose) ; (2) 
the State would: ‘provide Energy 


with certain assistance on. the lat-_ 


ter’ s portion, of the project, includ- 


ing the provision of new culvert 
pipes to replace old, nonfunction- 


ing culverts; and (3) upon comple- 


tion of the project, Energy. would © 


dedicate the improvements to the 
_ State. The agreement also called for 
Energy’s ‘compliance: with «State 


highway. grading and. reclamation 


requirements. ‘McCor ds Hill Road, 
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‘t60, had bests the subject of com-_ 


; plaints from public users, albeit not, 
as a result. of an, operator's. usage... 
“Although not as heavily traveled as 


Forty-Nine Hill (i.e. , apparently no 


“school buses), it dees provide access 


to a number of private residences, 
and, having been built in the area of. 
an old underground - mine and over 
some coal deposits, it was extremely . 


_ unstable and the subject of a con- 
_tinuing series of slips as a result. 


Energy owns the land on which 
McCords Hill Road is located, but 
the road is not on its permit, An- 
ticipating that 1t would be removing — 
coal in the conduct of the road re- 


habilitation project, | Energy i 


quired of the State whether a = 

mit would be required (Tr. 124-25)... 
The State replied that no permit 
was necessary insofar as there was 


an agreement covering the project 


and that there was a performance. 
bond (which Energy] had posted for. | 
completion). 


The ‘preliminaries: ‘completed, 


Energy undertook the _ project, 
changing the existing contour of 


the land and ultimately disturbing . 
about 5 acres, Including a well-con- _ 
structed hollow fill used for the 
storage of excess spoil. The Admin- 


istrative Law Judge’ found that no 


area was disturbed’ (other than the 
fill) that was not part of the road- 


way, its right- of-way, or areas con- 
tiguous thereto, the disturbance of 


which. was necessary to the proper 
completion of the project. Energy 


also worked on some old under- | 


ground . workings some. distance 
from the road. Before. Energy com- - 
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sa) 8 PEST VIRGINIA ‘ENERGY, 
me . . September 1, ‘1981 


; pleted i its isorac on. , them, ne work- | 
22 ings. had been the:source. of drain- 
age. which had. had considerable im: 


pact on.the. preexisting | road’s. prob- 


lems. with. stability. During: .the 
course: of. the road. project, Energy 
removed. and. ‘placed. into’ interstate : 
commerce. 800. tons of coal. Al- 
7 though. the. State: did provide, some 


- materiel. to. Energy. and although 


it expended. a. considerable amount. 


of effort on its part.of the ‘project, 


no State funds were. cused: to: com-| 


: plete. Energy’ Ss. part ‘of the project. 
. ‘On. Sept. 5, 1979, an Office of Sur- 
| face Mining Reclamation and. En- 


_ surface-mining® operations: without 


a: permit. with “respect to. the :area 
of:the road improvement: ‘project, 


in‘ contravention of 30 CFR 710:11: 


‘The. NOV: required two | remedial : 
| (1)° ‘No: further coal re-_ 
| moval without permit: and” 2)" Te- 

| turn of the ‘disturbed area ‘to its 
predisturbance™ ‘condition | “through . 
‘OSM. 
; ‘proposed an- assessment of $2, 500 
for. the. alleged violation. It was 
| based ‘upon a total of. 45. ‘points, 


actions:: 


: revegetation” and» ‘grading. 


computed i in the following m manner ; 








Seriousness ne: a ae ne, s 7 a om : _ Points 
eae Probability. of: occurrence: i. =: = ag) 
2 . Extent of. potential or actual... - 

Peat es Saf oces ee , aS 8 
“Subtotal. ee wee es 
Lack of Good. Faith.. ae 28 See 2. 10° 
eee = se Se eee 12 
rai Resa sere AB 


After a an oe, pe this 7 

_ lack of good: faith points were elim- .~ 
inated, resulting. Ima. total. of 85 
points,. for ee » $1, 500, penalty - 
was, assessed... re 


-On November 21 the cee a 


sued. Cessation. Order No. 79-I-38- 
53.(CO).: for:failure to comply. with 
the. second. remedial. action. Tequire- _ 
ment . (revegetation. and grading). 


Two. days later - OSM. terminated 


7 this. order, ultimately proposing a :. 


second. $1,500. penalty. Energy: ap- 


plied for review of the enforcement 


documents and the proposed penal. er 


- ties, 
forcement. (OSM). inspector. issued. a 


; Notice: of Violation. No. 79-I-38 “Ad : 
: (NOY). to. Energy. for. conducting 


Discussion 


“After a ‘ensuing Sia the 


| Administrative | Law. Judge con- 

cluded. that the extraction activity ae 
‘under review was within the exemp- 
tion ‘of sec, 528 (8). of the Act.t The 
‘basic underpinnings. of this conclu- 

| ‘sion were that “ Tt} here was no evi- 


dence to ‘indicate that. ‘the 7s 
coal * * * removed” was any. more ? 
th: an was hecessary” for Energy to. 


fulfill the terms and obligations. of 
its road 
Agreement with the State (and thus 
the extraction was “incident. to”) 
‘(Decision at 4) ‘and that. this ac- 
tivity was “part of a State (par- 
tially financed) highway construc- 
tion” iecrcce at 5). bonth ae 


rehabilitation — project . 


i ‘The referenced Act section ‘reads as fol- | | 
lows : 


“See. 528. : ‘The’ provisions ‘of ‘this: Act | 
shall: not: apply to any of ‘the following: ac- | 


tivities :.*.* *. (3) the extraction of coal as an 
incidental part of Federal; Staté‘or local gov- — 
ernmeént- financed. highway. or: -other eonstruc-- 
"tion under. regulations: established: ature ‘the regu- SO 
latory: paca Pie : ; 


884 
ly; he vacated the N OV and the 00. 


me OSM appealed. — 
-OSM’s argunent on appeal is > 


that there has been a late regulatory 


explication of the sec. 528(3) ex- |: 
emption which makes clear that 


whatever else can be said about the 

road project here, it is beyond the 
exemption. The clarifying regula- 
tory changes are (1) reference in 
the construction exemption provi- 
sion in 80 CFR 700.11(d) to new 
80 CFR Part 707 and (2) promul- 
gation of that new part.? Sec. 707.5 
sets out definitions applicable to the 
exemption, including “Government- 
financed construction,” which is de- 
fined as “construction funded 50 
percent or more by funds appropri- 
ated from a government financing 
agency’s budget or obtained from 
general revenue bonds, but shall not 


mean government financing agency 


guarantees, insurance, loans, funds 


obtained through industrial reve-_ 


nue bonds or their equivalent, or 
in-kind payments.” _ 

{1 Clearly, the project beveled 
here- does not fall within the regu- 
latory definition of “Government- 


financed construction”: there was 
jae | 3 _ Lil ) 


no proof that the State expended 


any funds, much less that any funds. 
expended - totaled. 50 percent or 


more of the project’s cost nor that 
they came from the particular 


_ sources required by the definition.’ | 


A of Chapter VII of 30 CFR, which includes 


Part 707, is applicable during both the interim 


and the permanent programs. . 
3 Even assuming. that the separate Energy 
and State efforts were actually part. of one 


large endeavor so that inquiry could be made 
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"Thus, the apeintions were not with- 
in the exemption. — 
- Having reversed the Hea fags : 


Division the substantive consider- 
ations in the appeal, we must now _ 


consider the two $1,500 penalties 
that were assessed by OSM. One 
was for having been under a cessa- 
tion order for 2 days ($750 per day 
pursuant to 30 CFR 723.14) and 
the other was for the 85 points that 
OSM had assigned pursuant to 30. 


CFR 723.12-18. 


[2] The N OV was for having 


mined without the permit required _ 


by 30 CFR 710.11. The abatement 
required was twofold: (1) to cease — 
mining until a permit was obtained 


and: (2) to rehabilitate the dis- 


turbed area. We have already held 
that the absence of a permit. does 


not insulate one from having to ob- 
serve. the performance standards of 


regulations. Claypool Construction 
Co., inc., LIBSMA 259, 86. I.D. 486 - 

(1979); Delight Coal Corp. 1 
IBSMA 186, 86 ID. 321 (1979). 


Consequently, one who should have 
@ permit is chargeable with sub- 
stantive violations. even in the ab- 
sence of the required permit. 


Energy, however, was not charged 
with any violation other than that 
of operating without a permit. ‘The 
only remedial action appropriate 
to such a violation is to cease min- 
ing until a permit is obtained. By 


about the relative costs of the separate efforts, 


| i there was no evidence to establish those facts. 
2 Ag. pomted: out by OsM's brief, ‘Subeiantex: 


Iimergy eomplains that OSM did not consider 


that proposition and make that inquiry, but 


Energy’s position is incorrect. A party seeking 
ah exemption must prove the elements thereof. | 


. Thus, where there is no evidence going to 


those elements, Hnergy, being the es deat . 


' Seeker, may not prevail. 


| . WEST VIRGINIA ENDBRGY, INC. 
| : a September 1, 1981 


the end of the ohaient period, 


_ Energy had.complied. with that re- _ 
quirement (Tr. 20-21). What it did 
not comply with until the CO was 
issued was the reclamation require- 


ments. Those requirements, though, 


no matter how germane they might - 
have been to a notice of violation 


that charged a violation of one of 


the substantive performance stand- _ 
_ ards, ¢.g., revegetation pursuant to 
80 CFR 715.20, are completely in- 
appropriate to a single charge of - 
mining without a permit. Those 
cannot. 


remedial: requirements 
stand, and if they fall so must any 


~~ cessation order that was based upon 


them. See Renfro Construction Co., 
-Ine.,2 IBSMA 872, 377, 87 LD. 584, 


587 (1980). The CO before us was 


issued for failure to perform the 


‘improperly prescribed remedial ac- 


tion. It and the penalty attendant to 
it are, consequently, 


IBSMA 136, 88 I.D. 503 (1981). 
. The $1, 500 assessment for | having 
mined without a permit was in ac- 


cordance with. the regulatory for- 
mula for determining the penalty. 


for. an. ascribed 35 points. 30 CFR 
723.13, If we agree that 35 points 


were proper, that might be the end 
_ of it. But we do not agree. Under 


“seriousness,” OSM assessed 23 of 


a possible 30 points. 30 CFR 723.12 
(c). Fifteen of those points, the. 
for 
“probability of occurrence.” The 
event which the violation was 
designed ‘to prevent. was mining: 


maximum allowable, were 


without a permit. There are. not 
degrees of ae without a per- 


rescinded. | 
Little Byrd Coal Co. Inc. e 


“ 


mit. ‘The probabilicy of the occur- 
rence, given the fact of mining and | 


the lack of a permit, was 100 per- 
cent. Therefore the maximum point 
e assessment was appropriate, 
other 8 points for | 
were for “extent of damage.” The __ 


“seriousness” 


regulatory guidelines for the assess- 
ment of penalty points for “extent — 


of damage” are found in 30 CFR — 
123, 12(c)(2) and (3). Subpara- — 


graph (8) provides a formula for 
computing extent of damage points | 
where the violation involved con-. 
cerns a requirement “to keep rec- 
ords, give notice, or conduct. any 
measuring or monitoring * * *”? It | 


is not applicable to this case since © 
the: violation charged, mining with- 


out a permit, is not described in any 


of the three. categories mentioned — | 
in that subparagraph. 


There are two eae methods 


under sec. 723.12(c) (2) for deter- 


mining the proper number of ex- 
tent of damage points to be as- 
sioned, each depending upon the 
geographical extent to which. the 
damage or impact the violated . 
standard is designed to prevent. in 
fact occurs. Under sec. 723.12(c). 

(2) (i), up to seven points may be 
assigned if that damage or impact 
remains within the permit area, and 


under sec. 723,12(c) (2) (ii) from 8 


to 15 points may be assigned if that 
damage or impact extends beyond 
the permit area. When the viola- 


tion charged is mining without a 


pérmit, there is no permit area 


against which to judge which of 
these provisions to apply, so their 
applicability at all is in doubt at the 


The. 
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outset. Moreover, ie innianee of : 


these provisions, making the as- 


signment dependent upon the loca- . 
tion of the “damage or impact the 
violated ‘standard. ‘is designed to 
_ prevent,” suggests that they apply ‘ 


to violations of substantive péer- 
- formance standards and not to es- 
sentially procedural : ones like min- 


ing without @ permit. Thus i in this — 
3 case no ‘points for extent of damage . 


are appropriate. =~ 


. Under “negligence,” ee has 
‘heen assessed 12 of a “possible 95 
points.: ‘Twelve points are the most — 
assessable for mere negligence. The 
additional points are permitted only 


where recklessness or intentional 


conduct ‘is invoked. 30 CFR. 723. 12, 
(d). Considering that Energy was 
~~ supported by the State in determin- 
— Ing it was not. required to have a 
permit, we cannot agree that its 
degree of negligence would support. 
the assignment of more than three 
a negligence points. fee Peta 
Thus, in our view the total nvias! 
ber of points that should have been: 
assessed is 18. Eighteen ~ points” 
would support 2 penalty of $360. 
However, there is no’ requirement. 
that a penalty ‘be assessed. when 
there are’ fewer than 30 points. 30 
CFR 723. 12( a). ‘Given what we be- 
lieve to have been Energy's partial 

| ‘reliance on State advice, its open-- 
ness and its. performance (when 
pressed), it is our opizion that no. 
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Estimated Quantities—Contracts: : Dis- 
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“purpose would be served by collect- 


ing: a $360 penalty. 
Therefore, the decision: under re- 
view ‘is ‘reversed as to. the: fact of 


violation and the ruling: on exemp-_ 
tion, but: the - aly assessment i 
: proposal: is vacated. bgt, Pane” 


| Menwew J. pee Flt 
_ Administrative Juige = 


Wit A. Stewie os 
| Chief Administrative teigs, : 


| Newrow Frisiperc. fe 
| Administrative Judge SS 


aera, o orn ROOFING 


TBCA~1890-1- 80 : ne een 
Decided September 23, 1 981 


ontrack No, 1H50C14201356, Bureau 


of Indian Affairs. 


- Sustained in part, | 


Contracts: egusteaption: aad Operation : ; 
Changed Conditions - (Differing Site 
Conditions) —Contracts: Construction 


and Operation: ‘Differing: Site Condi- 


“(Changed — Conditions)—Con- : 
Construction and Operation: | 


tions: 


putes and Remedies: ae and 


ments 


‘Where under a eeoaie: ‘contract. “the 


quantity of roofing required to, be used — 


_ is substantially greater than the approx- 


imate quantities estimated by the Gov- 


—). ernment in the invitation for bids and 


4 Lest ‘this be considered eriticism is Ose, 
| it is obvious that OSM was attaching points 
for failure: to. rehabilitate. Our examination is fe 


addressed _ Solely. Ao the failure. to. have. a. 
permit. naa, 7 mn 


there was. no. provision: included: therein. 


requiring or requesting that. the quanti-. 
ties specified be.-verified ‘by prospective - 
bidders, the Board finds that the substan: | 


836] - +e coe er AM VU pIoprs ROOFING “co. 
: -. : 4 peer nes. 28, 1981 = 


oe tially greater 2 amount of roofing required 


. to complete the contract. work. than the 
* Government had estimated. constituted’ a 


| first category. differing site condition for 


which the contractor. is. entitled: to -an. 


equitable adjustment in. the: contract 
price... Moa Sores ere pe i 


APPEARANCES: ‘sie! A “Hopkins, 


7 Attorney at. Law, Dill & Showler, Red- 


lands, California, for Appellant ; Fritz | 
Department © Counsel, 
oe ‘Arizona; for the Government, 


L. Goreham, 


OPINION BY CHIEF 


i ADMINISTRATIVE JUDGE . 


OM cGRA W.. 


-INTERI OR BOARD OF 
CON TRACT. APPEALS © 


_ “The ‘contractor: has. ‘itielya ap- - 
* 6p Sealed the. denial of its claim for. 


additional . compensation. in the 
amount of $33, 635.66 on the ground 
that the amount of built-up roofing 
required for -performance of the 
_ contract was greatly in excess of the 


approximate quantity. reflected: in 
the invitation for bids and that the 

| difference between — the approxi- 
mate quantity. on which its bid was 
‘based and the actual. quantity of 
roofing required for contract. ‘per-- 


formanca constituted a differing: site — 
~ therein: 
a ee Conditions: “Affecting the Work. Bidders 
should visit the site and take such other steps 


hearing on the. claim was. held. iy a8 may be reasonably necessary to ascertain 


- condition for which it is entitled to 
an equitable adjustment. An oral 


pongo California;o on’ August 1 12, 


oF ndings of Fact 


a a invitation for bids. was is- : 
‘sued on June 7, 1979, with an open- 
ing date of July i, 1979. The invi- 

‘tation, called for the installation. of 


built- “up. ‘roofing: on various: 5 build 
ings at Sherman Indian ‘High 
School, Riverside, California, in ac-— 
cordance with the requirements of . 


. a, Spevifcations: Nov H60-21-9-3500- . - 
9-23. Among the items of informa- _ 
tion included on the face of the in- 
- vitation * were the following: “Bid- 
: ders. are requested. to visit the proj- 
ect, site.and. should contact Mr. Mc- 
Allister at Sherman Indian High . 
School, Riverside, California. * * * 
THIS PROJECT IS TOTALLY 
_SET-ASIDE FOR SMALL BUSI | 
| 7 NESS +P] - 7 


2. Contract No. 1150014901356 


was awarded to the contractor. by 
the Bureau. of Indian Affairs on 
July 20, 1979, in. the amount of — 
$199,680.2 The contract. incorpor-. 
ated. Standard. Form. 22 (Instruc- 


tions to Bidders) ,2 General Provi-- 
sions (Construction 


Installation Built-Up- pe! - | 


. 1 Appeal File (hereinafter AF): D. : 3 
. This. was approximately $150, 000 ‘higher 


than the lower ‘figure the Government | had | 
estimated: for the job and approximately. 


$100, 000 higher than its higher’ estimated 


figure. . 


“3 The. ‘following provision : Was _ineluded 


the nature and location of the work, and the 
general and local conditions which can affect. 


‘the work or the cost. thereof. Failure to do so 

: will not relieve bidders from responsibility for 
ae estimating ‘properly the difficulty | or cost “of 
~~ guecessfully performing the work. The Govern- | 
ment will assume no. responsibility for any. un- 
derstanding or- 


-Tepresentations concerning 


conditions made by any of its officers or agents 
‘prior to the execution of the: contract, unless. 
included in the invitation for bids, the ate 
fications, or related documents.” : 


Contract) ca % 
(Standard Form 23-A, Apr. 1975 
Edition), and Specifications forthe — 


838 
Included among the contract provi- 


sions + are the following: 


UNIT PRICE SCHED a 
SCOPE OF WORK 


Furnish all labor, materials, equip- 
ment, tools and incidentals necessary, and 


perform all. work in connection with 
preparation, _ restoration, 
laneous work necessary for. the installa- 
tion of built-up roofing, complete, on 
various buildings: at Sherman Indian 


High School, California, in strict accord- © | 
ance with the specifications attached . 
hereto for the prices applicable to each 


soceen below : 





Item 


No. Location ‘bid. 





‘1. Hogan, Building No. 1..-_ $24, 960, 00 


2. Kiva, Building No. 2___._ 24, 960. 00 
3. Wigwam Lodge, Building _ 

RIN Os eoact hes ee Se 24, 960. 00 
4. Teepee, Building No. 4.-_ 24,960.00 
5. Teepee, Building No. 6... 24, 960. 00 
6. Teepee,. Building No. 7__.. 24, 960. 00 
7. Teepee, Building No. 8__.. 24, 960. 00 
8. Peres ore No. 10__ 24, 960. 00 


Total amount bid._.- 199, 680. 00 


Due to the limitation of funds, the 
Government reserves the right to make 
award on one, a combination, or all eleht 
(8) buildings. 


GENERAL PROVISIONS (Construction | 


peneraen 


13, CONDITION S AFFECTING THE. 


WORK 


The Contractor shall be responsible for 


having taken steps reasonably necessary 
to ascertain the nature and loeation of 


the work, and the general and local con- 


| ditions which can affect the work -or the | 


-. cost thereof. Any failure a the Contrac- 


4AF D. 
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ee to do so will not. relieve him from 1 Te- - 


sponsibility for successfully performing 


the work without. additional expense to 
the Government. The Government as-— 
sumes no responsibility for. any under- 
standing or representations concerning 
conditions made by any of its officers or 
agents prior to the execution of this 


contract, unless such understanding: or 


representations by the Government are | 
expressly: stated in the contract. 


re er  * * 
GENERAL CONDITIONS 

% , x a _ * 
Go-8 VISIT TO ‘SITE. AND SITH 
CONDITIONS: Bidders are expected to. 
visit the site and to inform themselves 


coneerning all the conditions under 
which the work is to be done. Failure to — 


visit the site will-in no way relieve the 


Contractor from the necessity of furnish- 
ing any materials and performing any . 


work that may be required to complete 
~ the contract in. strict accordance with 


the true intent and meaning of the draw- 

ings and specifications without an addi- 

tional cost to the Government. — 
Information contained in the specifica- 


tions or shown on the accompanying 
‘drawings as it relates to conditions at 
the site, 


is believed to be. reliable but | 
such information. is furnished for the 


‘convenience of the bidders and no guar- 
-antee of the accuracy of the information 


is made or implied. 


EO ee ee e e 


_ TECHNICAL PROVISIONS 
_ ROOF SURFACING 
1, SCOPE: Furnish all plant, labor, 
equipment, services, appliances and ma- 


terials, and perform all operations in 


connection with the installation of built- 
up roofing, complete, in strict accordance 
with this specification. Work includes in- 


_ stallation, the Contractors option, 4-ply _ 
fibrous glass roofing felts with gravel _ 
. surfacing may be’ applied as specified 


hereinafter in lieu of the 4-ply asbestos: 


836) | 


| roofing ‘felts 
specified. 
a, Structures Rececne eveopip: 


with ‘gravel ‘surfacing 


(1) Hogan, Bldg. #-1—approximately 


22,000 sq. ft. 


(2) Wigwam ‘Lodge, Blas. are 


| proximately 22, 000 sq. ft. 
(8) Tepee, Bldg. #4—approximately 
22, 000 sq. ft. 


(4) Yucea, Bldg. #6—approximately 


22,000 sa. ft. es | | 

_ (5) Wauneka, Bldg. #7—approxi- 

mately 22,000 sq. ft. . —— 
(6) Dawaki, Bide. #8—approxi- . 


mately 22,000 sq. ft. 

(7) Ramona, Bldg. #10——approxi- 
mately 22,000 Sq. ft. . | 

(8) Kiva, Bldg. #2—approximately 
22,000 sq. ft. | 


(AF D). 


3. In response to the invitation 


the contractor submitted a bid in 
the amount of $199,680 broken down 


as shown in Finding 2, supra. The — 
instant contract was awarded on 


July 20, 1979. Notice to Proceed 


dated Aug. 7, 1979, was received by — 


the contractor on Aug. 13, 1979, 


thereby establishing Aug. 14, 1979, — 


as the start date and Oct. 12, 1979, 


as the completion date for contract 


performance (AF A, B, and C). - 


4, At the preconstruction ite | 
ence on July 31, 1979, the contractor 
is reported to have raised a question. 
as to the sizes of the roofs. In a let-— 


ter written to the attention of the 


contracting officer under date of. 


Aug. 15, 1979 (AF 0, the contrac- 
‘tor stated : 


[Wle believe an error > has been inne in 


the listing of sizes of roofs to be roofed. 


Your Specifications | (Technical) ‘page . 
4 paragraph 1. Scope list all eight — 
- buildings as having 22,000 square feet — 


to be roofed for a total of 176,000 sq. feet. 


-- ELLIOTT’S ROOFING CO. 
September 23, 1981 | 


way. 


in.” 


: : ee 


"We bid this area for a total of $199, 680. 0 


or a price of. ae 45 a Square. (100 sq 
ft.) 
‘Enclosed is a F008 ae (existing site 


conditions) typical of each building; 


giving a tollerance [sic].of 6 inches each | 
These dimensions show an area of 
25,706 square feet per building, or more 
than 3,706 square feet. additional. .This | 
totals 29,648 square feet more than spec- 


. ifications show. This is more. area than 


one complete building, as shown. 


- This amounts to more than $33, 635. 66 a3 
at the price per square we quoted in the : 


bid price. Consequently. we are at a loss 


to know just what to do. Do we roof only 
part of each building? If so > which part sae 


do we not roof? | | 
If we are to roof the entire buildings 


we must assume there has been an error — 


in your calculations. Since we bid this 
job as per your specifications we only 
figured the areas you listed. . | 
What shall we do? Do we roof certain © 
areas; or do we roof it all and bill-you ~ 
for an. extra? An urgent reply is 


. requested. 


5. By letter dated rer 29, 1979 


(AF 2), the Bureau of Tadian Af- 


fairs (hereinafter BIA) responded 


_ to the contractor’s letter of Aug. 15, 
1979, stating: “The area of 22,000 
square feet given for each building 


in the technical specifications page 
4 were apprommnate as stated there- 


The position ete by BIA oe - 
elaborated upon in the contracting 
officer’s decision of Jan. 14, 1980 


from which the instant appeal was — 


taken. Citing GC-3 VISIT TO . 
SITE AND SITE CONDITIONS - 
and THE CONDITIONS AF- 
FECTING THE WORK PROVI- 


SIONS (Clause 2 of SF 22 and | 
General Provision 18 of SF 23-A) 
in support of the position taken in 


his decision, the contracting offi 


cer stated: 


“The “Bid Schedule”: lists eaeti puilaing 
_ by. name and number and requires: ‘bid-- 
ders: to enter their bidprice for: each 
building by the unit: Therefore, it is im- 
portant’ to note that the unit price is: by 


the building and not’ the square foot. 


, “The word “Approximately” as used in 
+. Se the technical provisions. for roof surfac- 

“ing, Page 4, was intended to alert. pro- 
spective bidders the fact that ‘the ‘meas- 
urements’ ‘given therein. were other that 


9 sto] precise or exact. | 


“In addition, the specific cations. explic- | 


- itly gives notice to all. prospective bidders 
. to visit: the project site prior. to. submit- 

ting their bids, to ascertain the general 
and local conditions which can affect the 


work or. the. cost thereof and failure to: 
™ 3 do So would. not: relieve the bidder from 
his responsibility for estimating properly 


the difficulty or cost of. successfully per- 
forming the work. 


6, At the hearing appellant's only 
William J. Elliott, 


witness, Mr. 
testified that the bid submitted was 
based on the number of square feet 
reflected in the specifications. Mr. 


Elliott also testified : (i) that if the 

Government had not. provided fig- : 
ures as to the size of the buildings. 
to be reroofed, the appellant would 
have measured the buildings; (i) — 


that normally bidders. are. given a 


directive to measure the roofs on 
which bids. are being requested 
rather: than being given the size of 
the roofs covered - by. the solicita- 2 
(iii) that in response ‘to a 
question raised by him at the pre-. 
_construction conference. he: was ad: 
_ vised that the dimensions shown for 
the’ roots i in” the specifications were, 


tion ; 
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2 stated : as approximates;? : (iv) that, ee 
the day following the preconstruc- 


tion..conference. the. appellant had — 


measured. the roofs and found they 
varied about 16 percent °“from the . 
dimensions shown in the Govern- 7 


ment’s specifications; and (v) that 


many things besides the interpreta- 


tion bidders place -upon =the: ap- 


proximate size of the “buildings 


could cause the bids ‘received. ‘to | 
vary substantially.? " eee 
7. At the time. the. bids” were 


opened, Mr. Elliott was out of the — 
state. He had prepared the com- 


pany’s bid prior to his departure, 
however, and it was hand-carried 


to the bid opening by the appel- 


89 Mr. Ellfott the term “approximate” on 


a job of the. size covered by the contract would 
involve 4 or cs squares. per. building (a square 


consists of a hundred square feet) and should 


not. involve a variance from ‘the: dimensions © 
specified of more than : percent Tt. 16-17; H 
34-35). 


The Government’s witness McAllister. (su- 


pervisory general engineer) considers the term 
approximate to: cover a™ range from a low of 5 | 
percent to'a high of 25. percent of the dimen- 
sions given (Er. 56). 

6 Based: upon. the measurements nie ‘the’ 


appellant: calculated the total amount: of re- 
roofing required for all eight buildings. to be 


29.648 square feet more than the ‘specifications 


‘indicated or 8.706 additional square feet ‘per 


building’ (25,706 less 22 ,000) (Tr. 28).. 
“After. the - preconstruction Aference, Mr. | 
McAllister - and. .other. BIA : personnel- made 


. measurements of particular buildings on three 


occasions but came up with different ‘results 


each time. The differences were attributed. to - 


the methods employed in- -the measurements. 
On one of’ ‘these: occasions ‘Building No. 4and . 
Building No. ‘were measitred | at 25,267 and 
25,303 eqdare: feet. respectively | compared to 


25,706 square feet’ to which ‘Mr. Elliott had 
testified (Tr. 50-51). 


7 On redirect examination ‘Mr. “Elliott testi- 


fied that there would. be other things besides 
the size of the building that would make the — 
bids. submitted vary, after. which he stated : ee 


have bid SO far this year 7 G1 jobs. I was second 


on 44. r only mer 5. " ve Ss 
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j nee “gipetnten dent “Mr. 


the job to see if there was anything 


me likely to:cause them trouble such as - 


any machinery.or. other items not 
_ shown.on the plans. (Tr. 7-10). Mr. 
Hansen. testified:to having gone to 


‘the site several: times and-to have 
talked to Mr. McAllister on one of 
- such occasions. Mr. McAllister had — 
no recollection: of Mr. Hansen. hav- 
ing. visited. the site. prior ‘to bid. 


; opening, however,. and. there was no 


a entry in Mr. McAllister’s diary in- 


dicating. that. Mr. Hansen had vis- 


ited. the:site during. the period: in’ 
_ question. Mr.. “McAllister testified 
_ . that three other bidders on the proj- | 
(nb, supra),-the term. “approxi 


ect. did visit. the site ‘prior to the 
opening. of. bids and. that, they. did 


take: measurements of the roof. us- 


ing: tapes or wheels. His: diary con- 


| ‘tained entries reflecting the visit to 


the site of. the other three. bidders. 


| | Elliott. or Ma Hansen: that. ae 
-- Measurements of the buildings. in 


question. were made: or that. it ‘was 


ever _contemplated | that any. ‘such 
7 measurements. would be made i Inci- 
dent’ to the site visit. (ir, 48; | 


| 60-70). 


“BAL tha tithe: oft the hearin ME | 
| Donald H. McAllister (supervisory 7 


7 general ¢ engineer, BIA, ‘Sherman In- 


dian High. School), had been at the 
e. school for.5 years .as facility man- 
ager. Mr. McAllister’ testified (Gd) 
that, he had: prepared. the. specifica- 
tions with which we ‘are here con-. 
cerned; Gi) that. the approximately 


Carl 
- Hansen. Prior to. that-time Mr. El- . 
liott. had sent. Mr. Hansen. to. visit 


29, 000 square “feet fa ora in 
the. ‘specifications foreach of the 
eight. buildings: had been derived _ 
from what was shown i in the build- 


ing book. and the plans for such 


buildings; ii). that the term “ap- _ 
proximate” } was used in the specifi: __ 
cations because he did not know the — 
exact size of the roofs; (iv) that ~— 
aside. from what was shown in the 
building book or the plans for the 
_ buildings; no prebid measurement _ 
had been made by: the Government; © 
and (v)-that.when’ Mr. McAllister 
drew: up the specifications he in- __ 
tended. the bidders to: go out to the |. 
site. ‘and: measure: ‘the size. of; ee : 


roofs.® | ie 
De ‘hs we bean Bote. svn - 


mate” conveyed to Mr. Elliott. the 


; thought: that on a- job: of: the size — 
covered. by. the. instant contract, 


there: might: be: variation | from the 
roof. sizes shown.of 4 or 5. squares | 


per building’ but: should: not involve — 
a variance of.more than 5: percent. 
The Government has‘also acknowl- 

| edged that. the term. “approximate” 


riation from. the dnncneions given i in 


-the specifications of not more than 
| 6: Percent: 


‘TE. ca _variation. in ‘the 


“8 Tr, 60-61. The following colloquy eee 


between the’ hearing member and Mr. MeAllis- 
ter at’ page 61 of the transcript : 


= «Q. But’ rather: than’. relying: on a boiler 
plate [elause]- there, ab you. intended. the bid-- 
ders to measure ‘these roots, why aan't you ile 


just say so? °° 
LY. Wake i have - never seen: ‘in’ as specification 


where you” Tequire ‘the actual bidder: to: meas- - 


ure ‘it. You require him to visit’ the site and 


“determine the’ extent. of work that’s required, 


and ' that’s what’ the general conditions, I be- a: ¢ 
lieve, “state.” Ags Cee net, s ae 


‘amount of roofing required of pre- 


cisely 5 percent above that indicated- 


in the specifications had occurred, 
the contractor would have reroofed 
184,800 square feet or 8,800 square 
feet in excess of the 176,000 square 


feet indicated 1 in the specifications. | 


Discussion 


ditions case involving roofing in 


which there is a significant differ- 
ence between the amount of work 


estimated by the Government in 


the invitation and the amount of 


work required to be performed in 
- order to complete the contract.® The 
two principal questions *° to be de- 
cided are (1) the meaning to be as- 
cribed to the term “approximately” 

®In a very recent case this Board found a 
differing site condition to be present where 
under a reroofing contract the quantity of 


roofing required to be used was substantially 
greater than the approximate quantities shown 


in the invitation and it was determined that . 


the quantity of roofing involved in the work 
-could not have been ascertained by a prebid 
onsite investigation. See Singleton Contracting 
Oorp., TIBCA—-1413—12-80 | (Aug. 12, 1981), 88 
LD. 722, 81-2 BCA. par. —. : 


10In the decision from which ‘the instant 


appeal was taken. the contracting officer called 
attention to the fact that the bid schedule 
listed each building by name and number, after 
which he stated: “[I]t is important to note 


that the unit price is by the building and noe 


the square foot.” (Finding 5). 

. The same argument was made but was re- 
jected in Lee R. Smtth—Contract Butlder, 
“ASBCA No. 11135. (Sept. 23, 1966), 66-2 BCA 
- par. 5857, in which the contractor was found 
to be entitled to an equitable adjustment for 


a changed condition because the actual quan- 
tity of reroofing necessary was substantially . 


- In excess of the quantity represented by the 
Government in the invitation for bids and in 
which, at. page 27,179, the Armed Services 
Board stated : “While conceding that the quan- 
tity was substantially in excess of the quantity 
stated in the invitation for bids, the Govern- 
ment denied the claim-on the ground that the 
contract called for re-roofing of the specified 
buildings ata ap sum price.” . 
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| and (ii) the obligation a bidder has, : 


if any, to verify dimensions given 
in the specifications as advertised — 


for bids where, as here, the invita- _ 


tion qualified the dimensions listed 


for the roofs of the eight buildings 


involved 11 by stating them to be 
“approximately 22,000 sq. ft.,” 
while advising bidders that they 


, were “expected to visit the site and 
“This i is cher differing s site con- | | | : 


to inform themselves concerning all 
the conditions under which the > 


_ work is to be done” (Finding 2). 


In the very early case of Carson 
Construction Co.. IBCA Nos. 21, 
25, 28, and 34 (Nov. 22, 1955), 62 
I.D. 422, the Board was confronted 


with the question. of interpreting 


the term “approximate.” There the 
Board stated at page 484: 

The plans ‘indicated that the rock lines 
were “approximate. * To be approximate, 
however, the lines would have to be close 


to or near to the elevations indicated on 


the plans, for it is in these terms that the 


dictionary defines the term “approxi- 


mate.” [”] Moreover, in a number of cases 
in which approximate quantities. or fae- 


tors have been involved in construction 


“1-The claim has been presented on. the basis 
that for each of the eight buildings the amount | 
of roofing installed in excess of the quantity 


shown in the invitation (approximately 22,000 — 


square feet) totalled 3, 706 square feet or 16, 85 


percent (3706 22,000). 


12 Construing the term approximately in Lee 


R. Smith, n. 10, supra, the Armed. Services 


Board stated at page 27,180: “The dictionary 
meaning of ‘approximately’ is ‘very near, near 
to correctness, nearly exact’. It is derived from 


the Latin word ‘proximus’, meaning, ‘the near- 


est, next’ * * * The Government concedes that 


the actual quantity was at least 691 squares, | 
which is substantially in excess of approxi- en 
mately 610 squares.” 


According to the figures used in calculating 
the amount of the equitable adjustment in the 
Smith case, the contractor involved there in- 
stalled approximately 13.27 percent more roof- 
ing than had been indicated in: the specifica- 
tions, 
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, contracts, the courts have held that the 


- figure stipulated in the contract could not 
be unreasonably .exceeded. Thus,. the 1 


foot 6 inches indicated on the plans as 
the depths of the footings were neither 
maximums nor minimums. but approxi- 
mate dimensions. [Footnote omitted. ] 
The parties involved in this ap- 
peal have widely divergent views 
as to the amount of variation con- 


noted by the. use of the term “ap- 


| proximately” before the 22,000 
square feet of roofing estimated to 
be required for each of the eight 
_ buildings covered by the invitation 
for bids (Finding 2). To the appel- 


plates a variation from the dimen- 


sions specified of not more than 5 


percent, while to the Government’s 
witness, Mr. McAllister, the term 
covers a range from as low as 5 per- 


cent to as high as 25 percent of the 


dimensions specified (n.5, supra). 


If we were to give effect to the 
higher percentage figure of 25 per- 
cent used by Mr. McAllister in his — 


‘testimony, this would mean that in 
performing the work covered by 
the contract, the contractor might 
conceivably be required to perform 


as little as 132,000 or as much as 
920,000 square feet of roofing 18. for . 


the contract price. of. $199, 680 
( Finding | 2). To accept Mr. Mc- 


Allister’s view of what is embraced. 


--within the term “approximately” in 


the circumstances of this case would - 


18 The 25 percent variation would. fayoiee 


- 44,000 square feet up or down. from the total: . 
estimated quantity for all eight buildings of - 


_ 176,000 square feet (22,000 x 8). Multiplying 


the 44,000 square feet so determined by the. 


contractor’s hid price of $113. 45 per Square 
prvences the agure of. $49, 918. 


convert competitive bidding into a 


_ gambling transaction,"* where the 


bidder receiving the award could 
reap a windfall or suffer a sub- 
stantial loss depending upon how 
much and in what direction the 


amount of work required varied 
, from the Government’s estimate. 


‘The Board notes, however, that 


“ia: his testimony Mr. McAllister 


acknowledged. that the term “ap. “ 
proximate” could be construed to 


mean a variation from the quantity | 
_of roofing specified by as little as 5 
percent. At the hearing, Mr. Elliott 
lant’s Mr. Elliott, the term contem- _ 
mate” may involve a variation from 


recognized that the term “approxi- 


the roofing dimensions specified in — 


the invitation of up to 5 percent ( ne 


5 supra). On the basis of this testi- 
mony and the meaning ascribed to 
the terms “approximate” and “ap- 
proximately” in the cases cited (n. 


12, supra and accompanying text), 


the Board finds that the term “ap- 


proximately” as used in the invita- 


tion for bids involved. in this appeal 
encompasses variations from the 
ae: See- Peter Kiewit Sons’ Oo. v. United 


States; 109 Ct. Cl. 517, 522-23. (1947), in © 


which, after quoting and. commenting on @ 


specification provision | which said. that..the. — 
- estimated. quantities listed in the contract 


schedule were to serve only asa basis for. 
canvassing offers and for determining the ap- 


‘proximate amount of consideration of the con- 


tract, the. Court of Claims stated: “But. it eer- 


- tainly does not mean that Article 4 of the con-— 


tract which promises a modification of the 
contract to conform to unforeseen subsurface 
or latent conditions, ‘or unknown conditions © 


of an unusual nature, differing materially from 


those. ‘ordinarily. encountered .* * * is to be | 
canceled out of the contract. Neither does it 


_ mean that all considerations of equity and jus- 


tice are to be disregarded, and that a contract 
to do a useful job for the Government is to be 
turned into a gambling transaction.” : 


7 roofing dimensions specified there- 
—inof5 percent. | 


We turn now to consideration of | 


| the question of the effect to be given 
to the provisions of the specifica- 
tions relating | to visits to the site. 


‘While there is a conflict in the evi-- 
dence as to whether a representa- 

tive of the contractor did visit the _ 
site prior to the opening of bids — 


“i (Finding 4 i. we find it unnecessary 
_ to resolve the conflict i in the:circum- 
stances present in this appeal. The 
material | ‘question _ to be- decided 
here is whether the contractor. was 


obligated ‘to. verify the roofing : 

dimensions | given in the invitation. 

| In this connection, we note the ab- - 
sence of ¢ any ‘contention by. the ap- 

pellant, that it undertook to verify 

— such dimensions 1 in the course of the 
prebid visits to the site that | It al- 


legedly made. 


Irrespective of whether the nage 
| pellant did make a visit to the site 
prior to bid opening, it is charge- 
_. able with knowledge of what. would 


have been revealed. by a reasonable 
prebid site examination.: It.is not 


chargeable with knowledge of in- 
formation, however, which would. 
not have been disclosed had such.an. 
es examination taken ‘place. Maverick 

| Diversified, Ine., ASBCA - Nos. 

19888, 19955, and 20091 (Aug. 26, 
76-2 BOCA. par. 2, 104. at | 


1976), 
58,150. 


In ie, case io Me McAllister testi. 
? fied that when he drew up thes ‘specl- — 
fications he intended that. the pid- 
ders would go out to the ‘site and 
_ Ineasure the size of the roofs and 
that three of the bidders did visit. | 
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he Bits prior to the opening of bids yy? - 
| and did take measurements of the — 


roofs using tapes.o or. wheels. os Find. = 


ange Tand 8). . 7 > 
-Except in those: cases where by OH a. 
the. terms of the invitation bidders un 


are requested to verify the dimen- ; 


sions given. by the Government,* it _ 
does not appear that they are Tee 
: quired to do s so or that they are — 
chargeable - with | the knowledge 


which they might, have obtained 


had they done. ‘SO. Addressing: this 
question in” Oren Ohilders Paint — 


Contracting Co., ASBCA No. 14165. 
(June 16, 1970), 0-1 BCA par. | 


8340, the: Armed - Services: Pood 
“stated at 38,808: 


Because the site examination ig is gen- 
erally: limited to those matters which are - 


usually. discoverable. by a visual exami- 


nation, thereby . precluding ‘the necessity 
for resort to detailed and.unusually bur-. 

densome or expensive: procedures, the re- | 
quirement for taking actual | on-site in- 


terior measurements’ of numerous build- 


ings, as: suggested by the Government, 


appears - unreasonable. Under these ¢cir-. 


cumstances, the use: of disclaimers, ca- 
veats, or exculpatory provisions by. the 
Government is unavailing to restrict the | 
appellant’s _ rights © reserved under the 
Dimer Site Conditions clause. Li ae 


5 Archie and Aten ‘Spiers, Ine. v. aad 
States, (155 Ct. Cl. 614. (1961), is an example: 


of such’ a.case. ‘There a claim based upon mis-. | 


representation © was denied where ‘the ‘Court 


of Claims found: that. the. contract, ' the specifi-* 


cations, ‘and. the drawings ‘relating to a con-. 
tract to rehabilitate existing pipelines on Navy 


piers -all. contained - warnings that the. -con-. 


tractor should carefully. check the dimensions 
contained thereon. 

’In Swauger Contractors, IBCA-609-12-66. 
(July 11, 1967), 67-2 BCA par. 6430, the 


'. Board construed a clause eaptioned “Condi-_ . 
tions Affecting the Work” which’ contained 
language identical to General’ Provision 13 — 
(Finding 2). Concerning that clause and an- . 


other exculpatory clause, the Board stated at™ 
7 Frovistong, euek. as the ‘Conditions 
. —Continued 


836] eo wot ee ELLIOTT’S ROOFING. CO. 
, 4 te Syn September 28, 1981 


a ‘page 4 of the Government’s 


: posthearing brief, the Department ; 
. Counsel quotes ‘from a reference 


_ work which says that the contractor 


involved in the Zee R. Smith case. — 
 (n.10, supra) had made. no prebid 
examination of the site, because 
such an examination would not have 


| disclosed the quantity. This is not 
an accurate reading of the holding 
‘in the Smith case. The basis for a 


decision favorable to the contractor . 
In that case was not. that the con- © 


tractor was unable. to verify the 
dimensions of the roofs as he was 


specifically. advised: to do in the in- : 
_ yitation and as he failed to. do. Tt? 
was rather that the. effort involved 


in verifying the dimensions fur- 


-nished: by the Government would | 
have been entirely disproportionate 
to the amount. of the procurement. | 
This is clear from the opinion in the. 
supra) from 


Smith case (n.10, . 
which the following i is quoted: 


’ ‘The principle of full and free ‘competi- 7 
— tion by formal advertising pursuant to | 


| : 10 U.S.C. Section 2304 dictates that the 
expense of bidding not be disproportion- 
ate to the dollar amount 


ous bids are received under one invitation 


and. that bidders are called on to prepare | 
several times a8. many. bids as they Te-. 
ceive awards, 7 it is. unreasonable to 


| expect. a bidder to incur the time and — : 
haber Corp. v. United. States, 1388 Ct. Cl. 571, 
“Plaintiff had a right to rely on. 


expense of making prebid on-site meas- 
urements of 20 buildings to: verify the 





' Affecting the: Work’ clause, supra, peliéd: upon 


exclusively by the Contracting Officer in deny- 

ing this claim, or the ‘Examination of Project 

‘Site’ clause, do not operate to eliminate 

the Changed Conditions clause — 

omitted). - * "heme oo 
17 See n.7, supra. 


356-376 0 - 81 - 3 


the 
 clause.?? 


| ) of the procure-. 
ment. When it is considered that numer-- 


' 584 (1957): 


(footnote — 


- Government’s ae ‘representation 


when bidding. on a contract for eee 


than $12, 000. 


(66-2 BCA par. 5858 at b 27 iG), 
~The invitation for bids with ; 


-which we are concerned contained 
no. provision requiring or request-. | 

ing prospective bidders to verify | 

the dimensions of the roofs fur- 
_nished by the Government in the 
specifications. There was no in- 
formation included in. the plans 
“or specifications 18 from. which bid- 
ders could have determined the di- _ 
- mensions of the roofs on which bids — 
_ were being sought. The general lan- 
- guage contained in the “Conditions 


Affecting the Work” clauses and in 
the “Visit to Site and Site Condi-_ 
tions” clause (Finding 2) is not suf- 
ficient to override the language of 
Differing: Site — Conditions 


Remaining for sanacestion is 


the question of the equitable adjust- 


ao to which the contractor is en-. 





18 mecaveny has been denied where the board 
concerned found. that the specifications con- 
tained an. explicit reference to the “extent of 
the work indicated in the drawings” and the 


~ number of plans was not extensive from which | 


the appellant. could have ascertained the ac- 
tual area involved. Oren Childers. Paint Con- 
tracting Co., text, supra. See also Aé MH 


‘Gregos, Ine., ASBCA No. 17847 - ‘(May 29, 


1973), 73-2 BCA par. 10, 129. 
9 Swauger Contractors, n-16. ‘gupra: - Fenl- 


the. Government’s specifications and drawings 


and ‘the Government is bound by any asser- | 
- tions made therein notwithstanding the fact 


that it was stated that that data would be for 
information only. Moreover, this court has re- 


peatediy held that the specifications. cannot 


alter the effect of the specific language of the 
' Changed conditions sections of the contract. iad 
(Citations omitted). 


eS 


| titled for the differing site condi- | 
tions claimed for i in this case. The. 
appellant has acknowledged that in _ 


preparing its bid for the quantity of 
reroofing indicated in the specifica- 


tions, it interpreted the term “ap-. 


. proximately’ as embracing a varia- 


tion of up to 5 percent from the - 


quantity specified by the Govern- 
ment in the invitation (Finding 9). 
Since this was the interpretation the 
appellant placed upon the terms of 
the invitation, it presumably in- 
_ cluded an allowance in its bid for an 
: upward variation of 5 percent from 


curring. 
| Decision 


1. For the reasons stated and on _ 
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Giviss 1 In thes amount of $23, 655.96 
for the amount of roofing i In excess 
of the aggregate quantity of roofing 


represented by the Government in 
the specifications as required for the 


‘performance of the contract, after 


giving effect to a 5 percent upward 
variation from the quantity of roof- 
ing specified found to have been pro- 
vided for in the bid submitted 
(Finding 9, nn. 18-20, supra, and 
accompanying text). | 

2. The equitable adjustment pro- 
vided for herein shall also include 
an allowance for interest on the 


a, quanti ky of eroobng on which -above-stated amount of $23,655.96 


bids were solicited. In any event, we 
find that in such circumstances a- 
prudent contractor would have in- 
cluded an. appropriate allowance22 
in its bid ‘price as a hedge against . 

such a recognized contingency | oc- 


computed in accordance with the 


— Contract Disputes Act of 19% 8 from . 


Ae 1%, 1979. 


Witt t F. MoGwag, ae 
¢ het Administrative Judge 


I CONCUR: 


Russen C. Lyncu ; 


iene nee udge . 


the basis of the authorities cited,the = 


| Board finds that the appellant is 


entitled to an equitable adjustment 
under the Differing Site Conditions 


. ©The quantity of roofing furnished in ex- 
cess of the Government’s estimate represented 
an.inerease of.16.85 percent above that speci- 

fied in the invitation for bids (n.1l, supra). 

The bid submitted should have included an 
allowance for a variation in quantity of roof- 
ing from that specified of up to 5 percent. The 
claimed amount of $33,635.66 multiplied by 
2967 (.05 divided by .1685) results in the dol- 
lar figure of $9,979.70. Deducting this figure 
from the claimed amount of $33,635.66 results 
in a net amount of $23,655.96. This figure is 
over and above the 5 percent allowance pre- 
sumed to have been included in.appellant’s bid 
for contemplated variations from the quantity 
of reroofing specified by the Government in 
the invitation for bids. 


lation’ No. 80-2-89-27, 


| GREATER PARDEE, INC. 


3 TBSMA 318 


Decided September 24, 1981 


Appeal by Greater Pardee, Inc, from 
the Sept. 18, 1980, decision of Admin- 


istrative Law Judge David Torbett, 


sustaining violation 1 of Notice of Vio- 
issued for 
failure to pass all surface drainage 


from the disturbed area through a sedi- 


mentation pond or series of sedimenta- 


The relief provided is for a first category _ 
differing site condition. See Singleton Con- 


tracting Gane: n.9, eu 


846) - 


tion ponds prior to leaving the permit 


area as required by 30 CFR 717.17 (a). 
| Affirmed. 


1. Surface Mining Control and. Reela- 


mation Act of 1977: Applicability: — 


Initial Regulatory Program—Surface 


Mining Control and Reclamation Act 


of 1977: State Regulation: Generally 


Compliance - with ‘state mining permit. 


conditions does not excuse noncompliance 


standards. cS 


| APPEARAN CES: Daniel R. iupees 
Esg., Norton, Virginia, for Greater 
_ Pardee, Inc.; Courtney W. Shea, Esq,, 


Office of the Field Solicitor, Knoxville, 


Tennessee, James F. Roberts, Esq., 


Mark Squillace, Esq., and Marcus P. 


| McGraw, Esq,., Assistant Solicitor for 
Enforcement, Division of Surface Min- 


ing, Office of the Solicitor, Washing- 


_ ton, D.C, for the Office of Surface Min- 
| ing Reclamation and Enforcement. | 


| OPINION BY THE INTERIOR 


BOARD OF SURFACE MIN- 
ING AND. RECLAMATION : 


_ APPEALS 


Greater Pardee, ce (Greater 
Pardee), has appealed the Sept. 18, 
1980, decision of Administrative 
_ Law Judge David Torbett sustain- 

ing violation. 1 of Notice of Viola- 
tion No. 80-2-89-27 , issued for 


| “failure to pass all surface drain- © 
disturbed area 
through a sedimentation pond or. 


age from the © 


a series. of sedimentation ponds 


prior to leaving the permitted. 


area” 1 in violation of 30 ae 717. 1% 
(a). 


GREATER PARDEE, INC. _ 
| September 24, 1981 


In its brief to this Board, appel- 
lant contends that it had” been — 
exempted by the regulatory author-— 


ity, the Commonwealth of Ken-— 


tucky, from the requirement that — 
all surface drainage pass through 
a sedimentation pond. It further ~ 
states that. it has operated in ac- 
cordance with its duly authorized | 


State. permit, and is therefore not 
responsible for the requirements of | 
with the initial Federal Sa . | 


the Federal program. __ | 
[1] These arguments arethe same _ 
as. those. presented by appellant to | 
the Administrative Law Judge — 
prior to his Sept. 18, 1980, decision.* 


We have. thoroughly reviewed the 


record and the arguments advanced 


_by the parties. The decision of the 


Administration Law Judge sum- 


marizes the evidence and applicable _ 


law and fully responds to appel- 
lant’s arguments. We agree with 
his findings and conclusions and 


adopt his decision as the decision — 


of the Board. A copy of the deci- - 
sion is attached as Appendix A. 
Accordingly, that part: of the ae 

cision i from is affirmed. 


‘Newt oN - FRISHBERG 
Administrative J udge 


Wir A. Tawi 
 Ohief Administrative Judge 


Mervin J . Mirxin : 
— Administrative Judge 


_17he Board has consistently held that com- | 
pliance with a state permit does not excuse. | 
noncompliance with the initial Federal regula- 
tions. Rayle Coal Co., 83 IBSMA 111, 88 I.D. 
492 (1981); Alabama By-Products Corp., 1 
IBSMA 239, 86 LD. 


446 (1979); and Cedar — 
Coal Co., 1 IBSMA 145, 86 I.D, 250 (1979). - 
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- “Appendix A 


"September 18, 1980 | 


Grearen pines orn APPLICANT v. OFFICE OF 
SURFACE MinING RECLAMATION AND ENN-} 


‘FORCEMENT = (ORM) i BESPONDENT 


DE Or Sr oN 


‘APPEARANCES: Daniel R. wigs Bsa, 
. P.O, Box 668, Norton, VA 24273, for 
a Applicant ; Courtney W. ‘Shea, Esq, 


_. Office of the Field Solicitor, 530 S. Gay _ 


Street, Knoxville, Penmesse6 37901, for 
Respondent, | an / 


- BEFORE: “Administrative Law Judge 
_ Torbett 


PROOED URAL BAOK GRO UND 


In nCennaatice with § 525 of the Surface 


Mining Control and Reclamation Act of 


1977 (the Act), Greater Pardee, Inc., Ap- — 


plicant applied on July 3, 1980 for review 


of a notice of violation issued by the 
Office of Surface Mining Reclamation and 


Enforcement, Respondent. _ 

A hearing was held. before the andais 
Signed on August’ 18, 1980 in Abingdon, 
‘Virginia. The schedule for the filing of 
briefs was set and these briefs have now 
been filed and fully considered.. Where 
applicable parts of these briefs have been 
- incorporated into this opinion. 


FACTS 


Reclamation Specialists: Samuel ‘Turner 


and Charles Saylor of the Office of Sur- 


face Mining conducted - an inspection of 


the. Greater Pardee, Ine., underground : 


mine, permit no. 267-5082 on J une 5, 
1980. The two OSM inspectors met a 
representative of the mining company, 
‘Michael Fouts, at the intersection of the 
haulroad and a Kentucky state road. The 
inspectors examined the permit map and 
permit application pa ckage brought by 
Mr. -Fouts and proceeded to. the mine 
. openings to conduct. the inspection (Tr. 8, 
HES, Ex, 1). | 


. Docket No. NX 0-219-R = | 
Application for Review - ~ 
ON otice of. Violation No. 80-2-89-27 


The surface disthebanee: of ns under- . 


sera mine consists | of the two areas 


at the underground. mine openings, con- 


. necting coal car tracks and a permitted 


haulroad. | During | the proceedings, the 
two underground mine opening areas 
were referred to as areas A and B. Area 
A was first described by Inspector Turner 
and is. designated by . the left yellow 
shaded area on Respondent's Exhibit 3 | 
(Tx. 10). pra ; 

On the’ date of the inspection, svapee tee 


was running ina culvert from the under- — 
ground mine opening at Area A> down a 


ditch line to the right of the tracks, as — | 


one is facing towards the mine opening 
(Resp. Ex. 5; Tr. 11-12). Some drain-  ~ 


age crossed under the tracks at a culvert 
and some crossed further down at a 
crossover to. the left’ side of the tracks 


; (Resp. Ex. 6; Tr, 11-12). The. drainage 


proceeded in a ditch down the left side 


of the tracks, away from the mine open- © oo 


ing (Tr... .12-14:. Resp. Px. a. 8, 9 and 
10): The tracks are permitted for a width 
of ten feet. This drainage ditch was ap-" 
proximately on the edge of the permitted 
area (Tr. 19-20, 39). The drainage then . 


erossed under the haulroad, and con- 


tinued down the hollow towards a “blue 
line stream”, the Trace Fork, without 
passing . through. a sedimentation pond 
(Tr. 13-14; Resp. ‘Ex, 3). . 
_ Area B was the area surrounding the . 


‘second underground mine opening, and 


is indicated by the uppermost: yellow — 
shade portion of Respondent’s Exhibit 


8. On the date of inspection, a black hose 


or pipe originating from inside this un- 
derground mine opening was ‘discharging 


water to the right side of the disturbed - 
area. facing towards the underground -_ 


mine (Tr. 14-15; Resp. Ex. 8). Also,. 


a) | GREATER PARDEE, INC. 
| September 24, 1981 


' Gee from the uphill side of the un- 
-derground mine collected in a depression 
_ to the left of the underground mine open- 


ing, and then traveled under the track» 
through. a culvert where it joined the | 
. discharge from the underground mine 


and continued down the hollow (Tr. 16- 
17; Resp. Ex. 8, i4 and 15). Nowhere at 
the minesite were there sedimentation 

‘ponds or silt control to control drainage 


resulting ‘from precipitation | falling on - 
_. the. disturbed area or discharges from 
the underground . mine workings: ee 9, 


18-44, 17, 28). 
The inspectors 
‘ checked the points of intersection of. the 


permit road with the Kentucky state road | 
and the permit road with the Virginia- 


Kentucky border and they could find no 
mine identification signs at either point 


(Tr. 18-19, 23; Resp, Ex. 8, 16 and 17). 
The inspectors did not question Mr, Fouts 


or any employee of the Applicant as to 
the location: of mine. 
signs. Mr. Fouts testified that a sign had 


been placed at the point of intersection. 
of the permitted road with the haulroad 
to another minesite at. the Virginia- 
Kentucky border (Tr. 30, 38). It was un-. 


contested that there was no sign at the 
other intersection of the Kentucky state 
road with the permit road (Tr. 38). 


The road in question is permitted from | 


the Kentucky-Virginia boundary where 
_it intersects the haulroad of another coal 
Mine operation, to the first portal. The 


portion of the permitted road from the | 


intersection with the Kentucky State 


_ highway, to the top of the mountain at — 
the. Kentucky-Virginia border is also a 
state road (Tr, 17-19, 36, 87; ‘Resp. | 


Bx. 3). 


Notice of. Violation 80-2-89-27 was is- 


sued containing two violations. Violation 


- 1 was issued for “Failure to pass all sur- | 
face drainage from the disturbed area . 


through a sedimentation pond ora series 
- of: sedimentation. ponds prior to leaving 
the permitted area”. in violation of 30 
CFR § 717. 17; The remedial action given 


_ Was tO ‘pass all ‘surface drainage from . 


testified ‘that. they 


indentification . 


area. 


the. disturbed area 4 through. a eedtmiaitas 
tion pond or a Series of sedimentation 
ponds: ‘prior. to leaving the . pennies 
area... 

| Violation 20 was issued for %aitave to 


post a mine identification sign in viola~ 
tion of 30 CFR § 717.12 (b). The remedial 


action given was. to post a mine identifi- _ 
eation sign. at all points: of access to ine 


permitted area. 


7 DISCUSSION AND. CONCLUSIONS as 


TO VIOLATION NO. 1 


"Violation No. 1 charged the aes i, 


with violating 30 CFR § 717.17 which 
provides in pertinent part: 


" (a) Water quality standards and eplu- - 


ent. limitations. All’ surface drainage 
from the disturbed areas, including -dis- 
turbed areas that have been graded, 


seeded or planted. and which remain sub- 


ject to the requirements of this section, 


except for drainage from disturbed areas 


that. have met the requirements: of 


- § 717.20 shall be passed through a sedi- 
‘mentation pond or series of sedimenta- 


tion ‘ponds prior to. leaving the ‘permit 


. area.” oo 


This permit had a cea disturbance 


ip nine acres (Appl. Ex. 1). It was the 
“uncontroverted testimony of both Inspec- 


tor Turner and Inspector Saylor that no 


sedimentation -ponds. existed to handle 


either the surface drainage from the per- 


mitted. area or the discharge from the 
underground. mine workings (fr. 9s. 14, 
. 17, 28, 28-29). 

_ There was testimony that at one of the. | 


underground portal areas described as 
B, the uphill surface drainage was 
diverted underneath the permitted 
tracts, away from the. permitted area 

(Tr.: 16-17 and 28-29). The witness for | 


the Applicant, Mr. Fouts, further testi- | 


fied that the surface drainage from off 


the permit area was diverted around the | 7 


permit area at area A, however, no spe- 
cific reference was made as to where this 
diversion occurred. Inspector Turner de- 
scribed. the surface area of area A, indi- | 


850° 


cated the surface | drainage pattern 


through blue arrows on Respondent’s 
Exhibit 3, traced the discharge from the 
underground mine as it passed over the 


surface of the permit area before being © 
discharged in Trace Fork, and described . 


- the lack of sedimentation structures to 
control: surface drainage (Tr. 9-14, App. 
Hix. 4-10). 

‘The undersigned concludes that sur- 
face drainage from the permit. area did 
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not. pass through a sedimentation pond : 


or series of sedimentation ponds. 


The Applicant claims that it had been 


exempted by the regulatory authority, 


the State of Kentucky, from the require- 


ment that all surface ‘drainage pass 
through a sedimentation pond. The Re- 


- spondent concedes in its brief (page 6 


of Respondent’s Brief) that “9 regula- 
_ tory authority, Kentucky in this case, 
could exempt an operation from that 


requirement that all surface drainage be — 


_ passed through a sedimentation pond if 
it is demonstrated that the drainage area 
is small, and that the effluent limitations 


can be met without ponds. 30 CFR . 
_§ 717.17(a)” Whether or not the State of 


Kentucky had exempted the Applicant 


from the requirements of 80 CFR § 717.17 


is the controlling issue as to Violation 
No. 1. 
Applicant held a pe er disturbance 


mining permit from Kentucky for its 
underground mine. AS. Greater Pardee 


was an underground mine in operation 
before May 3, 1978 it had limited require- 
- ments necessary for it to obtain a permit 
under 405 KAR* 3:050. Section or 
- states that: 


“The application shall todas the infor- 
in this subsection 
through subsection. (18) of this section, 


mation described 


except that existing underground min- 
ing operations not engaging in new sur- 


_ face. operations shall comply with. only 
(2) (a) through (g),. 
(3), (4) except for paragraph (c), (14), 


subsections (1),. 


and (15) of this section.” 


It is uncontroverted that t Greater Par- 


*Kentucky pare trative maHieice 


[88 LD. 


dee, Inc. did not have to inelude the in- 
formation set forth in 405 KAR 3:050— 


-$4(10) and that it was therefore exempt 


from submitting a surface water control 
and monitoring plan or demonstrating 
how it would comply with 405 KAR 3 :130 
with regard to ‘Protection of the baa 
logic system. 

Respondent. contends that considering 
the permit of Greater Pardee, Ine. and 
the requirements of Kentucky regula- 


tions as a whole, that. the. exemption of 


Greater Pardee, Inc. from submitting : 
certain information in its permit appli- 
cation was not intended to exempt it 
from the federal regulations requiring the 
passage of surface drainage through a 
sedimentation pond. The undersigned . 
agrees: with the contention Of the . 
Respondent. : 

- To begin with, the Kentucky regula- 
tions regarding surface effects of under- 
ground coal mining are set forth at 405 
KAR Chapter 3. A general provision of - 


these regulations states as follows: 


“Section . 5. ‘Obligations of ‘Operators. 
(1) General Obligation : (a) No person or 


operator shall engage in surface opera- 


tions of underground coal mining without 
having obtained from the department a 


_ valid permit covering the area of land to 


; adopted ‘pursuant thereto. 


be affeeted,. except that underground 
mining operations existing on or before 
May 8, 1978, shall be August 3, 1980 make 
application to the department for a per- 
mit pursuant to the provisions of 405 | 
KAR 3:050. _ | : 


“(e) On or after May 3, 1978, any person 


or operator engaged in surface operations 


of underground coal mining shall comply 


with the requirements of this Chapter, 


_ except when compliance with this Chap- 


ter would preclude compliance with the 


requirements of Public Law 95-87, Au- 


gust 3, 1977/The Surface Control and _ 
Reclamation of 1977”, and the regulations | 


m1 


The general provisions ‘of Kentucky 


regulations then provide the pre-existing 


underground mines should have a permit, 


1405 KAR 3:020, see Hxhibit as 


51) ROSS TIPPLE CO. 


a 
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and shall comply with both Kentucky and 
federal regulations. Section 2 of the Gen- 
eral Provisions also provides that these 
regulations are to be construed as com- 
patible with the federal. regulations is- 
sued pursuant to the Surface Mining 
Control and Reclamation Act.2 No where 
in the general provisions are pre-existing 
underground mines given exemptions 
from: the performance standards. The 
only exemptions in from portions of ae 
permitting requirements. | 


An examination of the Kentucky. regu-_ 


lations setting forth permitting require- 
ments again fails to reveal any exemption 


from Kentucky or federal performance > 
standards. In fact, 405 KAR 3:050 § 1, 
(8) states that a permittee is not relieved 
of responsibility to comply with federal - 
and state laws and. Besmiations Aas as 


Ex. 3). 
Greater Pardee, Inc.’s permit contains 
on its face, the following statement: — 


“the permittee is advised that although 


some planning aspects for this mine was 


exempted in the application for. permit, 
the environmental performance stand- 
ards apply in. addition to all applicable 
federal, state and local laws and regula- 
tions. [italics added]” 


The underlined language indicates. that . 


the Responent’s interpretation is correct. 


Kentucky exempted underground mines | 


existing before May 8, 1978, from having 
to submit certain- information to obtain 


& permit but this did not exempt an — 


underground mine from any performance 
standards. Instead, the only exemption ig 
from what submissions are ecessary to 
- obtain a permit. | 

The undersigned concludes that the 
language quoted above and contained on 
the face of the Applicant’s permit spe- 
cifically informs the Applicant that it is 
not exempt from the requirements of 
sedimentation ponds. Having previously 
concluded that there are no sedimenta- 
tion ponds to control drainage from the 
Applicant’s permitted area, the under- 
signed is of the opinion that the Respond- 


2405 KAR 3:020, see Exhibit “A”. 


ent, by a preponderance of the proof, _ 
had sustained Violation No. 1 of the No- 


tice of Violation. 


DISCUSSION AND CONCLUSIONS AS 
_ TO VIOLATION NO.2) | 


Violation No. 2 was written to the Ap- 
plicant for failing to comply with 30. CFR. 


-§717.12(e) which states: 


“Signs identifying the imine area shall , 


-pe displayed at all points of access to the | 
‘permit area from public highways.” 


Greater Pardee, Inc. has a long. per- 
mitted access road which intersects with 


other roads at two points. Coming from 


the underground mine portals, the first 
intersection is with a Kentucky state 


road. It is admitted by the Applicant’s 
witness that no sign was posted at this 


point (Tr. 37-38). This is the point des- 


ignated by the blue circle on Respond- 
ent’s Exhibit 3, which is closer to the 
- mine openings. It is obvious from the 


testimony and the exhibits that this is 
a point of access to the permitted road 
from the Kentucky state road which 
would be a public highway. As no sign 
was posted there, the violation in ques- 
tion was property issued. _ 


ORDER 


| : Tt is hereby ordered that N pied of Vio- 
lation No. 80-2-89-27 is sustained. 


| ~Davip TORBETT 
Administrative Law Judge 
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Decided September 24, 1981 


Appeal by the Ross Tipple Co. from the 
Oct. 29, 1980, decision of Administra- 
tive Law J udge Joseph E. McGuire 
upholding the validity ‘of Notice of 


Violation No. 78-II-7-12 and Cessa- 


tion Order No. 7 9-II-7-9, and conclud- | 
ing that the appellant was engaged Z 


_ si | 


in “surface coal mining operations” as 
that term is defined in 30 CFR 700.5 
and, thus, subject to the jurisdiction 


of the Office of Surface Mining Recla- 


mation and Enforcement. 
| Reversed. 


1. Surface Mining Control ‘and Recla- 
mation Act of 1977: Tipples and Proc- 


“essing Plants: At or Near.a Minesite— 
Surface Mining Control and Reclama- 
tion Act of 1977: Words and Phrases 


_ “Surface coal mining operations.” Under — 


the facts of this case a processing plant 
located 22 miles from the minesite that 
supplies coal to it is not “at or near” the 
minesite within the meaning of the defi- 
nition of “surface coal mining pene 
tions” in 80 CFR 700.5. . 


APPEARANCES: Russel Wilson, Rob- 


bins, Tennessee, for Ross Tipple Co.; 
Charles P. Gault, Esq., Office of the — 


Field Solicitor, Knoxville, Tennessee, 
Glenda R. Hudson, Esq., and Marcus 


PP. McGraw, Esq.,. Assistant Solicitor. 


for Enforcement, Division of Surface 


‘Mining, Washington, D.C., for the Of- 


fice of Surface ne Reclamation and 
Enforcement. | 


OPINION BY THE INTERIOR 


BOARD OF SURFACE MIN- ings Division is therefore reversed 


ING AND RECLAMATION 
APPEALS , 4 


Ross Tipple Co. (Boss Tipple) 
tas appealed the Oct. 29, 1980, deci- 


sion of Administrative Law Judge — 
McGuire upholding the validity of 
- the enforcement action taken by the | 


_ Office of Surface Mining Reclama- 


tion and-Enforcement (OSM), and — 


concluding - that Ross Tipple was 
engaged in “surface coal mining 
| operations” and, thus, subject to the 
ae of OSM. . 
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[88 L D. | 


A consolidated hearing ¢ on sepa- 
rate applications for review of the 


notice and cessation order was held - 


on Jan. 31, 1980, in Knoxville, Ten- . 
nessee. On Sept. 29, 1980, counsel 


for OSM advised the Administra- 


tive Law Judge that he had with- 


drawn his request for a supplemen- , 
tal hearing and further requested 


that a decision be prepared based 
upon the evidence then of record. 


OSM’s request was granted and the 


Oct. 29, 1980,. decision was issued | 
accordingly. 3 | 
The Administrative ee J adge? S 


opinion i in this case both sets forth 


the facts fully and applies the defi- 


_ nition of “surface coal mining op- 
erations” to those facts consistently 
- with Board interpretations of that 
definition before its recent decision 


in Reitz Coal Oo.,3 IBSMA 260, 88 
LD. 745 (1981). i is therefore at- 
tached in full as Appendix A. | 

The facts 3 in this case do not differ 
sufficiently from those in Reitz to 


- cause any of us to reach a different 


conclusion or express a different 


~ rationale than we did in Reztz. The 


Oct. 29, 1980, decision of the Hear- 


and the July 31, 1979, order vacat- 
ing the notice of. violation and ces- 
sation order and ordering. remit-— 
tance of the $2,200 civil penny’ is 


hereby reinstated. 


| Wu A. Trwiw | 
6 hief Administrative J udge 3 


Meni J. Mirern 
Administrative Judge _ 


a FRISHBERG : 
Administrative Judge — 
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- Appendix A 


October’ 29, 1980 | 


Ross “TIPPLE Goueine “Applicant - ». OFFICE 
OF . SURFACE ‘Minine RECLAMATION | AND 


ENFORCEMENT. { OSM), . Bepondens: 


‘DE IOI SI oN 


| Appearances: ‘Bassell. Ww. Wilson, pro se; 
Charles Gault, Esq., Office of the Solici- 


tor, Department of the Interior, for 


Respondent. 


Before: 
McGuire, 
| ‘Background. 


“This isa consolidated procéeding under | 
section 525(a) (1) of the Surface Mining ~ 


Control and Reclamation Act of 1977 
(Act) 2 following the timely filing of 
Separate applications for review of a 


notice of violation and a cessation order 


issued by the Office of. Surface Mining 
Reclamation and Enforcement pursuant 


to section 521(a) (3) of the Act, as well | 
asa constructive request for review of a 


proposed civil penalty assessed in accord- 


ance with the provisions of section 518 of : 


the Act. 


; On December 20, 1978, dmeaiately fol-- | 


lowing an inspection of applicant’s. prem- 


ises, respondent issued and served upon > 
applicant Notice of Violation No. 78-II-__ 
7-12, in which it was alleged that appli- | 


cant had failed to pass all: ‘surface drain- 


age from ‘the disturbed area through a 
‘sedimentation pond or series of sedimen- — 
| tation. ponds, in violation of 30- OFR 715.- 
17(a). The required remedial action con- — 


_ sisted of constructing | a sedimentation 


pond or a series of sedimentation ponds, 
is revegetating all areas disturbed by that 


construction, and preparing and sub- 


mitting plans for permanent sediment _ 
a control measures to the Tennessee De- | 


191 Stat. 445, Bll; 30 USCA. §1275(a) . 


(1) (Supp. I 1977). 


Administrative law "Judge 


Docket No. NX-9-17-P | 
ze Application for Review | 
Notice: of Violation No. 7 S-II-7-12 
’ Docket No. NX-9-49-R.- 
Application for Review. : ae 
= Cessation cna No 79-11-7-9 | 


partment of Public Health, Division of 


Water Quality Control. That construc- 


tion and the submission of. plans were to 


be accomplished by 10 a.m. January 16, 
1979. Applicant was assessed a proposed 
civil penalty of $2,200 on: January 16, 


1979, and on February 26, 1979, appli- 


cant’s application for review of Notice of 


- Violation No. 78-II-7-12, together with 
~ its check in full payment of the proposed _ 
$2,200 civil penalty, was received in the  . 
Hearings Division, Office of Hearings and | 


Appeals. Although applicant did not. 


formally request, a review of the proposed 
civil. penalty.or otherwise comply | with 


the requirements of 43 CFR 4.1152 at the 


- time of submitting its $2,200 check, that. 


request for relief will be implied in order — 
to grant applicant: the widest range of 


relief: affordable under the pi and the er, 


procedural rules, | 
On January. 25, 1979, pecnuse: of in- 
clement weather, applicant requested. and 


received an. extension. of the abatement | 


period to 10:a.m. EST on February 22, 
1979. On the latter date. the abatement 


period was again extended for the same . 


reason to 10.a.m. on March 21, 1979. The 
final inspection on that date resulted. in 


; respondent issuing and serving upon ap- *% 
- plicant Cessation. Order No. 79-II-7-9 for a 
- the alleged failure to abate the conditions — 
for: which it had been previously cited. 
-That cessation order was terminated on — 
March 29, 1979, On April 19, 1979, appli- 7 


cant filed an. application - for. review of | 
that cessation order and on May 1, 1979, 


respondent filed a motion to consolidate. 


That motion was granted on May 10, 1979, 
and applicant’s separate applications and 
request - for review were ordered eon- | 
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solidated for ‘purposes of hearing and 
. decisionmaking. 


After due notice, the vnaaulanied hear- — 


ing. on applicant’s separate. applications 


and request for review was held as sched- _ 
ever, on September 29, 1980, respondent’s 


_ counsel advised the undersigned by letter 
‘that he had withdrawn his regeust for a 


uled before the undersigned on June. 19, 
1979, in Knoxville, Tennessee. On July 31, 
1979, 
' decision in which Notice of Violation No. 
78-II~7-12 and Cessation Order. No. 79- 
1-7-9 were ordered vacated and the pro- 
posed civil penalty amount, $2,200, was 
ordered to be remitted to the applicant, 
with interest at the rate of 6 percent or 
at the then prevailing Department of the 
‘Treasury rate, whichever was greater. 


The order in that decision was based 
upon the June 22, 1979, ruling of the In- 


terior. Board of Surface Mining and Rec- 
lamation Appeals (Board) in Western 


Engineering, Inc., 1 IBSMA 202, 56 I.D. . 


336 (1979). 
~~ Respondent filed a timely notice of .ap- 


peal, or alternatively, a petition for dis- 


eretionary review, with the Board on Sep- 
tember 7, 1979. On September 18, 1979, the 
Board issued its order granting respond- 
ent’s. petition: for discretionary’ review. 
On October 26, 


ings, together with its brief in support 
thereof. On December 3, 1979,. the Board 
issued an order of remand in Ross Tipple 
Co., 1 IBSMA 308 (1979), in which it was 
announced that, in deciding the Western 
case, if was the Board’s intention that 
whether an operation is regarded as a 


“surface coal mining operation’ depended 


upon the particular factual circumstances 
of each case: Accordingly, the matter was 
remanded to the undersigned so that a 


decision could be prepared based upon — 
the particular facts of this case. Respond- 


ent filed a motion on December 17, 1979, 
in which it requested a supplemental 


| hearing for the purpose of aneveine addi- 
_ tional evidence. 


The requested hearing was scheduled 


on January 31, 1980, in Knoxville, Ten- | 


nessee. The undersigned and respondent’s 


counsel appeared at the scheduled hear- 


ing, but weather conditions prevented the 
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the undersigned issued a written. 


[88 LD. 


. appearance of Russell Wilson of the ap- 
‘plicant firm. Counsel for respondent ad- . 


vised that the additional evidence would 
be secured by way of discovery rather 
than by eliciting hearing testimony. How- 


supplemental hearing and further. re- 


_ quested that a decision be prepared based 


upon the evidence then of reeord. Re- 


_ spondent’s request was. granted and this aw 
. decision prepa accordingly. Ss 


Summary of Rvidence ; 

-The oral and documentary evidence 
presented at the June 19, 1979, hearing 
furnished the following facts. 

Russell Walter Wilson, age 26, testi- 
fied that he received his Bachelor of Sci- 
ence degree in Business Administration 
from the University of Tennessee in 1975. 
He is the president and owns 50 percent 
of the outstanding stock of Ross Coal 
Company, a closely-held Tennessee cor- 
poration ‘incorporated i in 1976 or 1977. The 
remaining shareholder and only other of- 


_ fieer of that corporaiton is Charles Ross. 
1979, respondent filed.a . 
motion to remand for further proceed- 


On June 6, 1977, he formed a. ‘partnership 


with the same Charles Ross and a third 
person, Russell ' Troxel, 


in order to do 
business as Ross Tipple Company. Ross — 
Coal Company operates a surface coal 
mine in Scott County, Tennessee, and 


Ross Tipple Company is located in Rob- 


bins, Tennessee, some 22 miles distant. 
On December 12, 1977; Ross Coal Com- 
pany, then described in the pertinent lease 
agreement as a copartnership consisting 
of Charles Ross and Russell Wilson, en- 


tered into a lease with The Cincinnati, 
‘New Orleans and Texas Pacific Railway 


Company, an ‘Ohio corporation, to occupy 


and use as a tipple a triangularly shaped 


parcel of land, measuring 1.81 aeres, of 
the latter firm’ 8 right- -of-way Property in 
Robbins, Tennessee. 

The tipple operation is located on david 
adjacent to tracks of the Southern. Rail- 
way Company and has a rail spur that 
will accommodate at least forty-five 100- 


-ton railroad coal. hauling: cars. It is. - 
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:e manned be three employees. and the ‘tip. 
- ple’s equipment includes a scale house, 
conveyor | belt, crusher, and loading 
ramps. Coal shipments received total 
‘some 8,000 tons weekly, equally divided 


between receipts. from ‘Ross Coal Com- | 
_ pany and another firm for which it proc- 
esses and loads coal for interstate ship- 
: ment in single 100-ton car lots to nearby. 
_ Tennessee Valley Authority plants in: 

‘Tennessee and other consignees in Geor- | 
gia and South Carolina. However, on the | 
date of the issuance of the pertinent 
7 notice of violation Ross Coal Company 
was supplying all of the coal processed at 


Ross Tipple Company. 


During February and March 1979, two 


temporary sedimentation ponds were 
built on the tipple premises and on. March 
16, 1979, engineering plans were. sub- 


mInitted to the Tennessee regulatory au- 
thority as part of applicant’ Ss original ap-. 
plication for a coal tipple discharge. 
permit. Those plans contained the infor- | 


mation that the maximum daily surface 


discharge would be 2, 500 gallons and that : 
the average daily surface discharge was 


estimated at 250 gallons. Two permanent 


Sedimentation ponds, being 0.94 acre and 


0.4 aere-in size, respectively, were pro- 
vided for, as well as a drainage ditch to 
be constructed around the perimeter of 
the drainage area in order to. control all 
runoff and cause it to pass through those 
sedimentation ponds. The applicant firm 
further stated in that application that the 
- affected area would be revegetated im- 
mediately upon completion according to 
the reclamation rules and regulations 
covering . revegetation activities. 
State regulatory authority advised. ap- 
plicant of several deficiencies in the plans 
submitted on March 16, 1979, and.appli- 
cant submitted amended engineering 
plans on June 18, 1979, the day prior to 
the hearing. At the time of the hearing 
the applicant firm was awaiting approval 
of that amended application. Mr. Wilson 
further testified that on March 21, 1979, 
the date upon which Office of Surface 


Mining Inspector Stephen: Davis con- 


- The 
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ducted his final inspection and issued the Ae 
cessation order, the appropriate remedial - 
measures had been taken on the disturbed 


. areas. 


‘Kenny Totty, conservation engineer for | 
Ross Tipple Company and Ross Coal 
Company, testified that in February. or | 


March 1978 he consulted with. Nick 


Wright and Dewey Henry, both of whom 


then worked as biologists for the State 
regulatory authority, Tennessee Depart- — 


ment of Public Health, Division of Water 
Quality Control, concerning the construc- 


tion of sedimentation ponds. They ad: __ 


vised him that none were necessary,. 


owing to the small amount of acreage 


upon which the tipple operation was 
being conducted. Messers. Wright and 
Henry further advised him that the sur- 
face discharge could be effectively con- 
trolled by the use of crushed limestone 
rock. at the points of discharge in the 


‘, tipple area. 


Stephen H. Davis testified that he holds 


an Associate of Arts Certificate in For- 
_estry from the University of Kentucky 


and had been employed for some 14 
months as a reclamation specialist super- . 
visor at the Office of Surface Mining. He 
had been previously employed for 614 
years at the Tennessee Valley Authority 


as a reclamation inspector of surface and 


deep mines. On December 20, 1978, ac- 


companied by Gary Chitwood, the fore- 


man at Ross Tipple Company, he in- 
spected applicant’s. tipple facility in Scott 


County, Tennessee, and cited applicant | 
- for failure to have the required sediment 


eontrols. It was noted that the applicant’s 
triangularly shaped. leased site was 
bounded on one side by a ditch some 3 
feet deep which separated the tipple yard 
from the main rail line. Some of the coal, 


which had been stockpiled close to that 


ditch, had fallen into the ditch and coal 
dust was washing into it, also. The ditch 
ran some 200-300 yards before draining © 


into a small stream nearby. He noted: 


limestone piled. some 2 feet. high across - 


the ditch at the point it left the coal 


storage yard. Except for that ditch there 
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ee were no drainage features and conse- 
quently rain would have caused drainage ~ 
“over, through, and away from the tipple 


area without having passed through a 
sedimentation | pond. The limestone rock 
‘was. heavily stained with iron deposits 


and small pools of water were observed 


in the ditch. When tested in the presence 


of Gary Chitwood, the water in these 
pools showed a pH factor of 4.5, or well 
below the minimum regulatory pH fac-. 


tor of 6.0, and when tested for iron, the 
‘reading exceeded the seale of the testing 


“eZ instrument. He observed massive amounts 


of iron and coal dust in the water that 


~ had been discharged from the tipple area | 
' and stated that this discharge would det-- 


rimentally affect the lower forms of the 
food chain, such as minnows, in nearby 
streams. | 

The tipple spaces affected an “addi- 
tional area estimated as being some four- 
tenths (0.4) of an acre in size beyond the 


area leased for the tipple operation, owing 


to applicant’s storage of spoil in that area. 


He felt that applicant’s violation of 30. 
CFR 715. 17 (a) was negligent, as opposed. 


_ to willful, and granted applicant until 
a anuary 26, 1979, to abate the conditions. 
Inclement weather caused him to extend 


the period to February 22, 1979, initially, | 


and eventually to. March 21, 1979. On 
reinspecting the tipple area on the. latter 
date he observed that all remedial work 
had not been completed, despite adequate 


periods of good..weather during which. 


that work could have been done. Because 
30. CFR 722.12(d) provides that the total 
time for abatement as originally fixed 
and subsequently extended shall not ex- 
ceed 90 days, he issued a cessation order 


on that date. He felt that the applicant 


- firm had cooperated in abating the viola- 


tion but that it had not taken extraordi- . 


nary measures to do so. 
_ Issues — 
| ‘The threshold issue presented by these 
facts is that of determining 
the activities of the applicant firm are 


| subject to the enforcement authority « of - 


whether 
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OSM. ‘That will depend upon wheres its 


tipple operations are viewed as “surface — 
eoal mine operations,” as that term is” 


_ defined in section 701(28). of the Act? 


as “well as in section. ‘700. 5 of the regula- 
tions. ‘Should that - -issue be. resolved — 


: affirmatively, five. additional © issues are 
Suggested : 


(1). ‘whether the ‘pertinent. . 

notice of violation was properly issued ; oS 
(2) whether the pertinent cessation 
order was properly issued; (3) whether 


the amount of the proposed civil penalty, : 


$2, 200, is appropriate ‘under these facts; 
(4) whether OSM has. jurisdiction to eD-— 


force the Act and regulations under these _ 


facts, since, as applicant contends, its 
tipple operation was conducted on leased 
premises less. than 2 acres and thus ex- 
cluded: from — ‘coverage under section 


700.11 (b) of the regulations ; 4 and (5) 


whether the activities of the applicant 
firm, if found to be in violation. of the © 


| interim regulations, ean be excused. for 


the reason that applicant relied upon the 
statements of two former State regula- 


.tory employees to the effect that, owing. 
-to the size of the applicant’s lease prem- 
_ises, no | 


sedimentation sponds were: 


required. | 


‘Discussion, Findings, and Conclusions 


The construction of the term “surface 


coal mining. operations” as it relates to 
coal loading facilities, tipples and prepa- — 
ration and/or processing plants, has been - 
the principal issue in six Board rulings. © 
The initial case was that of Western En- 
gineering, Inc., supra. The applicant 
therein operated a river terminal at 
which coal was received from 8 to 10. 
mines located some 10 to 60 miles from 
that facility. It processed the coal. and 
loaded it onto river barges for interstate 
shipment. The status of Western was 
found to be that of a contract handler 
of coal because it did not own, lease, or > 
operate any coal mines, nor 4 it take. 


291 Stat. 445, 516; oo USC. $1201 28) 


(Supp. I 1977 . 


- 330 CFR 700. 5. 
a 80 CFR 700.11 (b). 
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title to any product it scoaasd. and ; 


loaded. 


OSM had issued a -eessation order for | 
= failure to abate conditions which alleg- . 
edly violated the Act and Western sought - 


temporary. relief from - that cessation “here follow pater “heat a neviocd “age 


order, urging that it was. not subject. to 
OSM’s jurisdiction because it was not 


engaged in. “surface coal Inining opera-— 


_ tions, a per se. In denying. the application 


for temporary relief and finding that the — 
tipple operator therein was engaged in — 
“surface | coal mine operations,”: the 
undersigned prepared and issued a 4 7 


ten decision, dated March 7, 1979, 
_ which it was held that Western’ Ss opera- 


tion of.: ‘that. river terminal should be 


regarded as a “surface coal, mining oper- 


ation” for the reason. that, where admin-. 


istrative. powers are. granted for the 
express purpose of» effectuating broad 
regulatory. programs which are deemed 
to be essential to the public welfare, the 
~ Statutory interpretation given to the pro- 

visions of the Act should be that which 
insures that the full benefits of the leg- 


islation, as expressed in section 102 of . 


the Act,® can be realized. This was ac- 
- complished by so interpreting the defini- 
tional language at issue therein. Al- 
though the terms “coal loading facility,” 
“tipple,” “coal processing plant,” “coal 
preparation plant,” or similar terms were 
not used: definitionally in the Act or reg- 


ulations, those type facilities are recog- 


nized to be such integral components of 


the surface coal mining industry that 
_ Congress. logically. and. pragmatically 
would almost. ‘eertainly “have intended. 
that operations and activities. of that — 


type be covered under the. ‘Act and the 


. regulations. However, the Board, in its | 
reversing - ‘decision, de- | 


- June 22, 1979, 
elared. at page 204: 


“We find that since the definition of digtins: 
face coal mining. operations” in the’ Act. 
and regulations is ambiguous as it applies | 


to Western’s operations, and - since it is 


not clear from the provisions of the ini-_ 


“B91. Stat. 445, 449; 80 U.S.C. 


(Supp. 11977). 


§ 1202 —C«;. 
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tial regulatory program,. taken as a 
whole, that operations such as Western's: 
were intended by the Secretary to be sub- 
ject to those provisions, the. decision. of | 


the ALJ must be reversed. 


cases involving the same central issue but ~ 


presenting varying factual situations. 
Without particularizing the facts in each 


of. those. cases, the most recent of which 
was decided by the Board on September 
26, 1980, in Roberts Brothers Coal Co., 

Inc., 2 IBSMA’ 284, 87 I.D. 489 (1980), 


the facts of the instant case will be re- 
viewed and the rulings of the Board ap- 
plied. In 
activity. in this area, the Board has an- ~ 


its post-Western decisional 


nounced that before a coal loading facil- . 
ity, a tipple, or a coal preparation and/or | 


' processing plant can be considered to be 


a a “surface. coal mining operation” and 
thus subject to OSM’s jurisdiction, it 


-must‘pass a two-part test: (1) its activi- - | 


ties must be conducted in connection with —_ 
a surface coal mine, and (2) the facility — 
in. question must be located at or near the 
minesite. Drummond Coal Oo., 2 IBSMA 


96, 87 I.D. 196 (1980). The instant facts _ 


will now be analyzed to determine if the © 
tipple facility was being conducted “in 
connection with” a surface coal mine and, — 
if so, whether that the tipple facility was 


located “at or near the minesite.”  - 


The evidence discloses that on Decem- 
ber 20, 1978, the issuance date of the rele- 


vant. notice. of violation, all of the coal 
processed at the Ross. ‘Tipple Company 
facility came from one mine, which was 


owned by Ross Coal Company. Ross Tip- 


‘ple Company has been described in the 
| evidence as being a partnership formed 
on June 6, 1977, in order to operate the 
tipple in question. ‘The partners. were 


Russell Wilson, Charles Ross, and Russell 


‘Troxel. Meanwhile, Ross. Coal. Company 


was described in the testimony of Russell 
Wilson as being a closely- held. Tennessee 
corporation which was incorporated in - 


1976 or 1977. The only officers and share- 


holders. of that corporation were Russell | 
its president and 50 percent 
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shareholder, and Charles Ross, the re- 


maining officer and thus the remaining 50 - 


percent shareholder. Although Ross Tip- 
ple Company, the partnership, reportedly 
operated the tipple facility, it did not 


lease the 1.81-acre parcel on which the 


tipple facility is located. Instead, on De- 
cember 12, 1977, Ross Coal Company, the 
corporate entity, but described in. the 


written lease agreement as a copartner- . 


ship consisting of Russell: Wilson and 
Charles Ross, entered into a lease with 
the Cincinnati, New Orleans and Texas 
Pacific Railway Company, an Ohio cor- 
poration, to occupy and.uSe as a tipple a 
parcel of land some 1.81 acres: in size and 
located in Robbins, Tennessee (Appli- 
~cant’s Exh. 1). 


In any event, aside from the forms of — 
business entities that were chosen by 


Messrs, Russell Wilson and Charles Ross, 


- one May very reasonably assume that 


Ross Coal Company and Ross Tipple 
Company were commonly owned. It has 


e been previously noted that on the date 


of the issuance of the pertinent notice of 
violation, all coal processed at the Ross 


- Tipple Company facility had been mined — 


at the Ross Coal Company mine located 


some 22 miles away. Accordingly, com- 
mon ownership and use of the tipple 


activity and that surface coal:mine have 
been shown. In deciding Drummond Coal 
Co., supra, on June 3, 1980, the Board an- 
nounced that the common ownership and 
use of an activity, such as a coal process- 
ing facility/plant. and a surface coal 
mine, would be a sufficient basis for satis- 
fying the connection test and. thus the 
oneration of such an activity, coupled 
with the operation of a surface coal mine, 
would be found to be conducted “in con- 
nection. with” a surface coal mine. On 
that basis, I find that on December 28, 
1979. the tipple facility onerated by Ross 
Tipple Company was being operated in 
‘connection with the surface coal mine 
operated by Ross Coal Company. | 


The remaining inguiry involves 


whether that tipple operation ‘was also. 


being conducted “at or near the minesite,” 


given the fact that some 22 miles sepa- 
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rated their respective locations.. In that - 
same ruling, Drummond Coal Oo., supra, 
the Board also found that the preparation 
plant therein was located “near” the per- 


 tinent minesite since the jointly owned 


active mining pits were located. within 
30 miles. Therefore, I find that this tipple 
facility located some 22 miles from the 
commonly owned strip mine, was located 
‘near” that minesite, thus falling within 
OSM’s enforcement authority inasmuch 
as the applicant firm was engaged in “sur- 
face coal mining operations” as that term 
is defined in the Act and the regulations. 
In deciding the second issue, that of 
determining whether respondent properly 
issued Notice of Violation No. 78-II-7—12, 
alleging one violation of the regulations, 
i.e., 30 CFR 715.17(a), the evidence will 


be examined to determine if the required 


measure of proof has been offered. Re- 
spondent’s burden of proof is set forth 


“in the jaa regulations at 43 aoe 


4.1171: . 

~“(a) In review of section 521 notices of 
violation or orders of cessation or the 
modification, vacation, or termination 
thereof, including expedited review under 
§ 4.1180, OSM shall have the burden of 


going forward to establish a prima facie 
case as to the validity of the notice, or-. 


der, or modification, vacation, or termi- 
nation thereof, os . 

(Db) ‘The ultimate burden of persuasion 
shall rest with the applicant for review.” 

“A review of the testimony of the OSM. 
inspector, Stephen H. Davis, discloses 
that the applicant firm had failed to in- 


stall the required sedimentation pond (s) 


in order that all surface drainage from 
the disturbed area would have passed 
through a sedimentation pond or a series 
of sedimentation ponds before leaving the 
permit area, as required by 30 CFR 715.17 
(a). Applicant did not rebut that fact. 
Instead, its evidence disclosed that the 
sedimentation pond ( s) had not been con- 
structed because in reaching that decision 
it relied. upon informal and inaccurate 
advice received from two former employ- 
ees of the appropriate State regulatory 
authority. Respondent’s evidence convine- 
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Grats showed that chete was surface 
drainage, that it did not pass. through 


| _ a sedimentation pond, and that the drain- 


age left the disturbed area. This quantum 


Gf evidence, if not rebutted, is sufficient 


- to establish a violation of 30 CFR 715.17 
(a),. ‘Black Fox Mining é Development 
Corp., 2 IBSMA 277, 87. 1.D. 487 (1980). 


After reviewing the evidence addressed to. 
this issue, I find that Notice of Violation | 


No. 78-II-7-12, dated December 20, 1978, 
was properly issued. | 

~The next issue outlined is that of ae 
termining whether Cessation Order No. 
79-II-7-9, dated March 21, 1979, was 
properly issued. Under the terms of the 
pertinent notice of violation the appli- 


cant firm was granted until 10am. EST _ 
on January 26, 1979, to complete the spe- — 
‘1 IBSMA. 229, 337, 86 I. D. 437 (1979). 


cific . remedial action and. thus abate the 


violative conditions. Inclement weather ; 
7 caused. the abatement. period to be twice > 


| extended to March 21,1979, or some 90 
days after the issuance date of the notice 


Of violation. Inspector Davis testified - 
that because there were adequate periods | 


of good weather in which the remedial 
work could ‘have been. performed and be- 
cause of the further fact that section 


722.12 of the regulations*® does not per-— 


‘mit the period for abatement to be ex- 
tended beyond 90 days, he issued the 
pertinent: cessation order on March 21, 


1979, because his inspection of the appli- 
eant firm’s tipple facility on that date 


revealed that the required remedial work 


offending conditions had not been abated. 
This testimony was uot rebutted by the 
applicant firm. Because the violation had 
not been abated at the time the cessation 


order was issued on March 21, 1979, this 


finding alone is sufficient to sustain the 
issuance of the pertinent cessation order, 
Hayden & Hayden Coal Co., 2 IBSMA 
288, 241, 87 I.D. 414 (1980), Based upon 
that ruling as well as on the provisions 


of section 521 ( a) (3) of the Act? and sec-— 


q 930 CFR 722. 12. 
7™91 Stat. 445, “504: 380 U. S, C. § 1271 (a) 
(1) (Supp. I 1977)... . 


‘tor Stephen H. Davis. 


tion 722.13 of the regulations,® I find that 
Cessation Order No. 79-II-7-9, dated 

March 21, 1979, was properly issued. _ 
The third issue involves the appropri- 
ateness of the $2,200 civil penalty as- 


sessed. -Under 43. CFR 4.1155, OSM has 


the burden of going forward to establish 
a prima case and the ultimate burden of 
persuasion as to be fact of. violation and. 
as to the amount of the penalty. A prima 


facie case will have been. made if re- 
-spondent has presented. sufficient evi- 


dence to establish essential facts which, | 
if uncontroverted, would permit, if not. 
compel, a finding in favor of OSM. Bur- 


gess Mining and Construction Corp., 1 
IBSMA 293, 298, 85 I.D. 656, 658 (1979) ; 


James Moore, 1. IBSMA 216, 223, 86 I.D. 
369, 373 (1979) ; Dean Trucking Co., Inc., 


Since the fact of violation hag been ruled. 


upon previously in this decision in re- 


spondent’s favor, the inquiry to be pres- 
ently commenced will be that dealing 
solely with the appropriateness of the 
amount of the civil penalty. — 

Evidence in support of the appropri- 


| ateness of the civil penalty took the form 


of the hearing testimony of OSM Inspec- 
D In addition, 
respondent placed in evidence a copy — 


of the January 16, 1979, proposed 


assessment of penalty notice sent to 
the . applicant firm by respondent’s AS- 
sessment. Office in Washington, D.C., 


- Ineluding the method of computing the 
had not been completed and that the © 


42 penalty points, which resulted in a 
proposed civil penalty of $2,200 (Re- 
spondent’s Exh. F). Respondent’s Assess- 


ment Office assigned 42. total assessment | 
points in the following manner: No> 
points were assessed because of previous 


violations, 30 total points were assessed 
because of the seriousness of the viola- 
tion, that is, 15 points owing to the prob- 
ability of occurrence and 15 points aris- 


ing out of the extent of potential or 


actual damage, 12 points were assessed 
because of applicant’s negligence and no 





880 CFR 722.13. 
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points were. added nor was there. any 
point reduction based upon applicant’s 


_ show of good faith. 
Because no prior Vidlations by appli- 


cant were shown, no penalty points were 


properly assigned under that criterion. 
The respondent properly assigned 15 
penalty points owing to the probability 
of occurrence of the event intended to be 
-prevented,. namely, water pollution 


caused by the failure to install sedimen- : 
tation ponds because that condition had, 


in fact, occurred and section 723.12 of the 
regulations ° provides for that total point 


assessment in that event, Regarding the . 


assessment of the maximum 15 penalty 
points because of the extent of potential 
or actual damage, section 723. 12(e) (2) 


(ii) of the regulations = provides that 8 — 
to 15 points shall be assigned if the dam- 
age or impact against which the violated — 
standard is designed to prevent would | 
extend outside the permit area. Respond- 
ent did not abuse its discretion in assess- _ 


ing 15 points on that basis because the 


evidence disclosed that the damage. or 
impact had occurred beyond the permit : 


area. Finally, the imposition of 12 assess- 
ment points for negligence is in order be- 


cause an assessment of 18 through 25: 


penalty points requires a. finding of a 


4 greater degree of negligence and the 


record does not show that applicant’s 
violation of the regulation was reckless, 
knowing, or intentional. Therefore, I find 


that the assessment of 42 penalty points, 
|  plicant’s contention that, if its activities _ 


are found to be in violation of the Act or 
the regulations, its reliance upon the in- 
_ formal advice of two former State regu- 


converted to a civil penalty assessment 
of $2,200, by the use of the conversion 


schedule contained in 30 CFR 723.18, was 


| appropriate under these facts. 


‘The gravamen of the next issue is the 
physical size of. applicant’s: tipple facility 


_ premises. Applicant urges that its tipple 


operation i is conducted on leased premises - 


measuring some 1.81 acres, as shown by 
the copy of the pertinent lease (Appli- 
cant’s Exh. 1) and thus is excluded from 
the Act’s coverage, owing to the wording 


930 CFR 723.12. | 
10 80 CFR 723.12 (c) (2) (il). 
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of 80 CFR 700.11(b), which applicant 
contends is exclusionary as applied to 
areas measuring 
orderly discussion of this contention re- . 
quires an examination of that section of | 
the regulations. 80 CFR 700.11(b) -in its” 
“The regulations 


mining and reclamation. operations ex- 


cept * * * (b) The extraction of coal 


for commercial purposes where the sur- 
face mining and réclamation operation 
affects two acres Or less * * *,” : 

The applicant’s argument is awed in 


two respects. Initially, Ross. Tipple Com- 
pany was not engaged in the extraction of 
«coal, per. Se, but. rather as the operator of 


a tipple. Instead, Ross Coal Company, the 
commonly-owned enterprise, mined the 
coal. Secondly, this surface mining opera-. 
tion disturbed an area in excess of 2 acres 
inasmuch as the unrebutted testimony of 


the OSM inspector revealed that an area 


measuring some four-tenths (0.4) of an 
acre beyond the leased premises was . 


_ being utilized as a spoil storage area, thus | 


increasing the disturbed area to at least 
2.21 acres, not considering the additional 
area represented by the water in the 


nearby stream affected by the entry of 
' the unimpounded surface drainage. For 


either of the foregoing reasons, applicant 
has misplaced its reliance on 30 CFR 


—. 700. 11 (bd) as relieving it of liability under 
_ the Act. 


The final issue. presented svoives ap- 


latory employees to the effect that the 
size of applicant’s leased premises re- 
lieved it of the duty to install the re | 
quired. sedimentation ponds, should be 


-yiewed as an exculpatory factor. Appli- 


cant has failed to furnish authority, 
either in the Act, the regulations, or deci- 
sionally, which would entitle it to such 
consideration, and a search of those 
sources by the undersigned has proven 
unproductive. Accordingly, because it 


2 acres or less. An. a 
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lacks statutory, regulatory, or decisional 


basis, this unsupported argument must be 


rej jected as being without merit. 


In summary, I find :that on December — 


20, 1978, Ross Tipple Company, as the 


-’ operator of the involved tipple facility, - 
was engaged in “surface coal mining 

operations,” as that term is defined i in the 
Act and in the regulations; that Notice. 


of Violation No. 78-II-7-12 and Cessa- 


tion Ordar No. 79-II-~7-9 were properly 


_ issued ; that the. $2,200.civil penalty was 
appropriately assessed ; that the physical 
‘size of applicant firm’s tipple facility, as 


utilized, did not deprive OSM of enforce-. 
ment jurisdiction; and finally, that ap- 


plicant. firm’s activities, otherwise viola- 

tive of the Act and the regulations, can- 

not be condoned because it. received and 
acted upon TEDrOper advice. | 


“Order 


| apie 4 separate applications for 


review of Notice of Violation No. 78-II- 
T-12, dated December 20, 1978, and Ces- 
‘sation Order No. -79-II-7-9, dated 


_ March 21, 1979, as well as its construc- 


" tive request for review of the proposed 


civil penalty, are denied. It is further 


_ ordered that the sum of $2,200, based 
upon 42 penalty points, is the total ap- 
propriate civil penalty for the two vio- 


No. ‘78-II-7-12. | 
‘The previous order of the a adereiened, 


entered as part. of the: decision. dated. 
July 31, 1979, -is hereby. set. aside and 


superseded by this. order. 


 & ‘Josnrn E. McGurre 
Administrative Law Judge 


_ Appeal Information - 


This decision may be appealed in ac- 


cordance with 48 CFR Subtitle A, Part 


4, Subpart L, section 4.1100-4,1296, Spe- 
_ Cial Rules to Surface Coal Mining Hear- 


ings and Appeals, by filing. a notice of — 


appeal and/or a petition for discretion- 


ary review within 30.days from receipt | 


356-376 0 - 81.- 4 


of this detision with the Board of Sur- | 


face Mining and Reclamation Appeals, 
U.S. Department of the Interior, 4015 


Wilson. Boulevard, Arlington, Virginia oe 


oe 
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ineal by Mountain Enterprises. Coal 


Co., from a decision of Administrative | 


Law Judge Tom M. Allen in Docket 
No. CH 0-286-R that affirmed the 


validity of Notice of Violation No. 
80-I-47-23, issued to the appellant for | 
allegedly failing to eliminate all high- 
walls where. mining reaffected pre- 


viously mined lands that were not re- 
‘stored to the approximate original con- 


tour, in violation of 30 CFR 715.14(b) 


(1). Appellant likewise appeals from 


the modification of the Administrative 
Law Judge’s decision by Board order 


dated Sept. 18, 1980. 


lations set forth in Notice: of . Violation = os 


Affirmed as modified. 


1. ‘Surface Mining Control iid Recla- | 


mation Act of 1977: Backfilling and 


Grading - ‘Requirements: Previously- 
mined Lands | | Win a “ol 


The backfilling and grading requirements 
of 80 CFR 715.14 apply to previously 


‘mined lands where surface coal mining 


operations result in an adverse physical 


impact to the preexisting highwall which 


is reaffected by such operations. 


2. nore Mining Control and Recla- : 


mation Act of 1977: Initial Regulatory 
ay aaa ‘Generally-—Surtaee ai: > 
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Control and Reclamation Act of 1977: 
State Regulation: Generally | 


4 Compliance with state mining permit 


conditions does not excuse noncompliance 
with the initial Federal performance 
standards. | : | 


3. Estoppel 


Failure to disavow a state memorandum 
implying OSM approval of its. contents 
or failure to object to the issuance of a 
state permit containing terms inconsist- 
ent with Federal regulations does not 
constitute action that estops OSM from 
taking an enforcement action. | 


APPEARAN CES: Benjamin F. Suther- 
land, Esq., Clintwood, Virginia, for 


Mountain Enterprises Coal Co.; Harold 
Chambers, Esq., Office of the Field So- 
licitor, Charleston, West Virginia, 
Marianne D. O’Brien, Esq., and Marcus 
-P. McGraw, Esq., Assistant Solicitor 
for Enforcement, Division of Surface 


Mining, Office of the Solicitor, Wash- 


ington, D.C., for the Office of Surface 
Mining Reclamation and Enforcement. 


OPINION BY THE INTERIOR 


BOARD OF SURFACE 
MINING AND 
RECLAMATION APPEALS 


- Mountain Enterprises Coal Go. 
(Mountain Enterprises) has ap- 


pealed the Aug. 28, 1980, decision 
of Administrative Law Judge Tom 
-M. Allen upholding the issuance of 
Notice of Violation No. 80-I-47-23, 
which charged Mountain Enter- 
prises with failure to-eliminate all 


highwalls where mining has re-. 


affected previously mined lands 


that were not returned to the ap- 


proximate original contour, in vio- 


lation of 80 CFR 715.14(b) (1). 
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For is reasons set forth: below we 
affirm the Administrative Law 


J meee as modified. by this decision. 


Procedural and. Factual 
B ack ground. 


On Dec, 12, 1978, the deputy di- 


rector of the Virginia Division of 


Mined Land Reclamation. (DMLR) | 
issued a directive to “[a]ll Coat 
Operators and. Engineers.” «dit 
stated that the Commissioner of the 


DMLR, “after consulting with the 
Office of Surface Mining person- 


nel,” had outlined — the -DMLR’s 


“policies and interpretations” con- 


cerning second mining on preexist- 


ing highwalls. It read in ponent 
part: 


"Additional Cut on Pre-Haisting 
| Highwatts | 


In cqaarione when.an operator wishes» 


to take an additional cut on a pre-exist- : 


ing highwall and it is not economically 


feasible to take a large enough cut to 


obtain the necessary amount of material 
to completely eliminate the entire high- 
wall then the following procesmre are 
to be followed: : | 
% % i a at 

When an operator wishes to take an 
additional cut on a. pre-existing. highwall, | 
the operator will be required to elimi- 
nate the highwall to the maximum cx- 
tent possible. A determination will be 
made on a Site specific basis based upon 
detailed plans submitted to the Division. 
[Italies supplied. ] 


On July 30, 1979, Mountain En- 
terprises applied to the DMLR for 
issuance of a surface mining per- 
mit. The permit application stated 


that Mountain Enterprises “plans “3 


to take. an additional cut on the 
existing highwall left by previous _ 
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| mining of the Clintwood seam by 


Stabeth, Inc.” + Stabeth had left an 
unreclaimed highwall ranging in 
height from 60 to 80 feet for a dis- 


tance of about 1.5 miles. On Aug. 27, 
1979, DMLR approved the applica- © 
tion and issued permit 3066 to the . 


| appellant. The regrading portion of 
the permit provided that all mate- 
rial was to be hauled back behind 


the mining operation to eliminate — 


the existing highwall “as much as 
_ possible” (Respondent Exh. 1-C at 
2). OSM received a copy of this 
permit on Aug. 30, 1979. Mining 
operations began after approval of 


- the permit and terminated im 


March 1980. Reclamation continued 
until September 1980. 
_ When appellant’s operation was 
inspected by OSM in September 
and October 1979, it was not cited 
for a violation. In October and 
November 1979 the Office of Sur- 
face Mining Reclamation and En- 
forcement (OSM) reviewed all per- 
mits issued by DMLR which OSM 


considered not to conform with the 


requirements of the Act.? This in- 


“eg The “Operations” section of the permit ap- 


Rs plication. states in part that: 


“Since this operation will consist of taking 


an additional cut on a preexisting highwaHl, all 


overburden will be retained on the solid por- 
tion of the existing Clintwood bench, and ali 


% highwalls will be eliminated to the macimum 


extent possible. The extent of highwall elimi- 
nation will vary throughout the area due to 


> the varying heights of the existing highwall. sd 


- (App. Exh. 7). (italics supplied). 
oo “Phe. highwall will be completely eliminated 
and covered with spoil except:'in those cases 
where an additional cut is taken on a preexist- 
ing highwall. and the highwall will be elimi- 
nated to the maximum. extent possible with 
available material.” 
_ (App. Exh..8) (italics supplied). 

? Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C. 
§§ 1201-1328 (Supp. 11 1978). 


cluded Mountain nee per- 
mit because it authorized only par-— 
tial reclamation of the highwall. 
DMLR was notified by OSM of all | 
instances in which permits issued 
by DMLR did not conform to 
OSM’s interpretation of the Act — 


and regulations. OSM assumed the 


position in discussions with DMLR ~ 
that an operator would be cited by 
OSM if it was operating in. com-— 
pliance with a Virginia permit but 
not with the Federal regulations. A — 
review of the record indicates that 
no Virginia operators, including 


Mountain Enterprises, were noti- | 


fied of OSM’s position, either by 


-DMLR or by OSM. 


On June 24, 1980, the OSM in- 
spector visited the site for the pur- 
pose of discussing the highwall 
with appellant’s reclamations spe- 
cialist and indicated that partial re- 
storation. of the highwall would 
probably be. insufficient for pur- | 
poses of compliance with Federal — 
standards. On July 22, 1980, the in- 
spector returned and issued Notice 
of Violation No. 80-I-47-23, which . 
charged appellant with failing “to 7 
eliminate all highwalls where min- — 
ing has reaffected previously mined 
lands that were not restored to the 
approximate original contour,” in 


violation of 30 CFR 715.14(b) (1). 


The inspector testified that appel- — 
lant partially reclaimed most of the 


' preexisting highwall so that it had 


been reduced in those areas to a 
height of 40 to 60 feet (Tr. 98). In. 

some areas the preexisting highwall 
was not affected. (Tr. 91). In other 
areas the highwall had been com- 
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pletely eliminated. The inspector : 
found that approximately 1,000 © 


linear feet. of unreclaimed highwall 
remained (Tr. 99). The evidence 


-also shows that approximately 3: 


_ feet of spoil had been spread upon 


the bench for a distance of 150 to 
_ 250 feet from the face of the high-- 


wall toward the downslope. _ 
On Aug. 18 and 22, 1980, respec- 
_ tively, appellant applied for review 
and temporary relief. On Aug. 28, 
_ 1980, the Administrative 


denying the application for tem- 
porary relief. On Sept. 15, 1980, 
both appellant and OSM filed no- 


tices of appeal. OSM also moved to 


vacate that part of the decision 
~ which prohibited and 
OSM from requiring remedial ac- 
tion to abate the notice of violation 


and from assessing a civil penalty. — 


On Sept. 18, 1980, the Board 1s- 


sued an order granting OSM’s mo-. 
tion and vacating the Administra- 
tive Law Judge’s suspension of 


reclamation. activities and imposi- 


tion of civil penalties until the 


- Board decided the issue on appeal, 
dismissed OSM’s appeal and denied 


appellant’s motion to vacate the im- 
position of penalty points. Both 


parties filed. cy briefs with the 
Board. 


"Discussion and Conclusions 


Ae a preliminary matter, Moun- 


| tain Enterprises has appealed the 


Board’s Sept. 18, 1980, order. 48 
CFR 4.1116 provides that the filing 
of an application for review does 
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not oe a notice of violation or ces- 
. sation order. If temporary relief is 
not granted 1 in accordance with sec. 


525(c), 30 U.S.C. §1275(c) Supp. — 
TI 1978), as it was not by the Ad- . 


_ mninistrative Law Judge in this case, 
then the remedial action called for 


by the Notice of Violation, and the 


- assessment of civil penalties based 


on it, cannot be stayed. See Atomic 


Fuel Co. Inc. 8 TBSMA 287, 88 — | 


LD, 804 (1981). 
Law | 


J udge _ issued a written decision 
~ affirming the notice of violation and | 


Mountain Enterprises was issued 


Notice of Violation No. 80-I-47-23 


which charged a violation of 30 
CFR 715.14. That section Pees 
in relevant part: 

In order to achieve the approximate 
original contour, the permittee shall, ex- 
cept as provided in this section, transport, 
backfill, compact (where advisable to en- 


sure stability or to prevent leaching of 
toxic materials), and grade all spoil ma- 
terial to eliminate all highwalls, . spoil 


piles, and depressions. 
[1] In Cedar Coal Co., 1 IBSMA. 

145, 86 I.D. 250 (1979), and Miami 

Springs Properties, 2 IBSMA 399, 


87 I.D. 645 (1980), the Board has | 


addressed the applicability of this | 


requirement when previously mined 
land is involved, These cases make 


clear that the issue 1s whether 
the new mining has had an adverse | 


physical impact on the orphaned 
_highwall. Cedar Coal Co., 1IBSMA 
at 155, 86 LD. 

- Springs Properties, 2 IBSMA at 
408, 87 I.D. at 647. 


Appellant argues that C edar sup- 
ports its partial reclamation of 
newly created highwall, and that — 
such partial. reclamation. conforms 


at 256; Miami — 
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; to the purpose of the Act. ‘ How- 


ily distinguishable from those in 
Cedar. In that case, the Board 
found. that the operator removed 


ce overburden from the base of the or- 
~~ phaned highwall, which resulted in 
_new highwall exposure. There was 

~- no showing, however, that Cedar’s 
removal of. overburden resulted in 


any adverse physical impact on the 
_ orphaned highwall. In this case the 
orphaned highwall was not merely 
affected, it was removed. As the Ad- 


ministrative Law Judge found,. 


~ Mountain Enterprises’ ‘additional 


cuts created a new highwall face 


some 60 feet back from the original 
face of the preexisting highwall 


(Decision at 4). Although some dis- 


pute exists as to whether all avail- 
able material was used to eliminate 
the new highwall,* it is nevertheless 
-uncontroverted that it was not 
eliminated. 


| 2] Appellant’s permit eited for 
_ ‘he elimination of the highwall to 


the “maximum extent possible” with 
available material. This procedure 
was approved by the DMLR in its 
directive dated Dec. 12, 1978. How- 


3 See sec. 102(h) of the Act, which provides : 
It is the purpose of this Act to— 

7 al  ] « =z x 
“(h) promote the reclamation of mined 
areas left without adequate reclamation prior 
to the enactment of this Act and which. con- 
_ tinue, In their unreclaimed condition, to sub- 
stantially degrade the quality of the environ- 
ment, prevent or damage the beneficial use of 
land or water resources, or endanger. the 
health or safety of the public.” ”* 30 U.S.C. 
§ 1202(h) (Supp. II, 1978). 
OSM asserts that appellant. trucked ap- 
proximately 600 tons of overburden from per- 
mit 8066 to adjacent permit 2420, using this 
material . to. eliminate highwall on. permit 
2420 and to construct the hollow fill. (Brief 

at 3). 
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| ever, the evidence shows: that he 
ever, the facts of this case are read-_ 


proximately 3 to 4 fect of spoil had 
been spread upon the bench for a ~ 
distance of 150 to 250 feet outward 


* from the face of the highwall to- — 
_ward the downslope. Even if such — 
reclamation could be deemed to com- 


ply with the grading requirements 5 


contained in the Virginia permit, or. 


was otherwise authorized by the 
State, as Mountain Enterprises as- _ 
serts (Tr. 29, 34, 55), it was inade- 

quate to comply with 30 CFR 715. 14 
(b) (1), which provides in. part: | 


The requirements of this paragraph a 
may be modified by the regulatory au- 
thority where the mining is reaffecting 
previously mined lands that have not 
been restored to. the standards of. this. 
section and sufficient spoil is not avail- 
able to return to the slope determined 


according to paragraph (a) (1). Where 


such modifications are approved, the per- 


mittee shall, as a minimum, be required | 


to— 
x * re er 


(ii) Backfill and grade to the most 


- moderate slope possible to eliminate the : 
highwall which does not exceed the angle _ 


of repose or such lesser slopes as is neces- — 
sary to assure stability: [Italics supplied. ] % 


Spreading material on the bench | 


-as it was done in this case does not. 


constitute backfilling “to the most — 
moderate slope possible.” As we. 

have consistently held since Cedar, 
1 IBSMA at 153, 86 ID. at 255, 
compliance with a state mining per- 
mit requirement does not change — 
obligations under Federal law and 


does not excuse noncompliance with ay 
the initial performance standards.° 


530 CFR 720.11 provides : 

“Enforcement authority. - 

‘Nothing in the Act. or psi needa tone 
shall be interpreted to preclude a State from 


866 DECISIONS OF | THE D 
The evidence i in the instant case in- 
dicates that appellant failed to meet 

the minimum Federal requirements 


contained in 715.14(b)(1), and, 


therefore, the notice was properly | 


issued. 


«(BI Appellant argues ‘that be- . 


cause OSM did not object to the - 
give Mountain Enterprises the 


‘issuance of the permit or inform it 
or any other operator that. it dis- 
avowed the implication in the Vir- 


ginia memorandum that it ap- 


proved the state: policy concerning 
Teclamation after mining preexist- 
ing highwalls it should be estopped 
from the enforcement action it 
took. We have stated standards for 
demonstrating that OSM might be 
—_estopped.® We are not, however, 
persuaded that they have been met. 
_ The Virginia memorandum did not 

say any more than that DMLR had 
“consulted” OSM personnel; their 


names or apparent authority were © 


not specified nor did the memoran- 


~dum say that the OSM personnel — 





_ exercising its authority to enforce State law, 
regulations, and permit conditions, unless com- — 


pliance with the State law, regulations, or 
permit condition will preclude compliance with 
these regulations.” 

See also, 30 CFR 710.4 (b) : 

responsible for issuing permits and inspection 
and enforcement on lands on which operations 
are regulated by a State to insure compliance 
with the initial performance standards in 
Parts 715 through 718 of this chapter.” 

6 See Daniel Brothers Coal.Co., 2 IBSMA 45, 
52, 87 1.D. 188, 141 (1980) : 

(1) The party to be estopped must know 
the facts; (2) he must intend that his conduct 
shall be acted on or must so act that the party 
asserting the estoppel has a right to believe 

it is-so intended; (3) the latter must be igno- 
rant of the true facts; and (4) he must rely 
on the former’s conduct to his injury. [United 


States v. Georgia-Pacific Co., 421 F. 2d 92, 96 . 


(9th Cir. 1970).]” 
See also United States v. Ruby Go., 588 F.2d 
697 (9th Cir. 1978}. . 
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“The States are- 


| 188 LD. 


| agreed with the statements.’ There 
is no evidence that OSM intended 


that Mountain Enterprises or any- 


_body else rely on the policy state- 
ments it contained. Nor does OSM’s 

_ failure to disavow them or object to 
the issuance of the permit consti- 


tute action that would reasonably _ 


right to believe that OSM did in- 


tend they be acted on. This is par- 
ticularly: so given the fact that 
OSM’s involvement with Virginia’s | 
surface mining activities was effec- 


tively precluded for several months 


until shortly before the time of is- 


suance of the permit because of the 
Federal district court’s injunction. 


that prevented OSM from en- 


forcing the Act in that state.? Even 


apart from that, OSM is not obli- 


gated to discover or repudiate every 
inaccurate statement about applica- 
ble Federal law that a state might 
make. A permittee is obligated to 


comply with the initial Federal 


program regulations, as published. 
80 CFR 710.11 (a) (3). A state is 
obligated to issue permits whose 
terms comply with the perform- 


™The only testimony at the hearing con- 
cerning whether OSM agreed with the DMLR 
policy statements was the report of Doug 
Stone, OSM District Supervisor, that Regional 
Director Beasley had told him “there had 
been no agreement on that issue at that ume 
in December” (Tr. 142). _ 

8 From February to August 1979 Virginia 
kept copies of all permits it issued and held 


- them for OSM until this litigation was settled 


(Tr. 143, 144). They were given to OSM when. 
it came back into the state in August (Tr. 
146). Because OSM’s first priority was to in- 
spect all active surface mines in the state, it 
did not begin to review permits until Novem-_ 
ber (Tr. 147). That review indicated that 
Mountain Enterprises’ permit was among those 
with terms inconsistent =n the provisions 
of the initial program. 
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ance standards i in those regulations 
Id, and 30 CFR 710. 4(b). 


For the foregoing reasons, the 


Aug. 98, 1980, decision of the Ad- 


ministrative as J udge upholding 
ay Notice. of Violation No. 
~ 28, is affirmed. as ‘modified by this 


decision. - | | 
ae 8 as a A. Irwin | 
Chief Administrative Judge 


— Mervin J. Miran 
Admimastrative Judge 


ee ee 
A dmenastrative Judge 
PIERCE COAL AND CONSTRUCTION, 
INC. 
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Decided September 25, 1981 


Appeal by Pierce Coal and Construc- 
tion, Inc., for review of the Dee. 24, 
1980, decision of Administrative Law 
Judge Sheldon L. Shepherd, Docket No. 
_ CH 1-57-R, denying appellant’s appli- 
cation for temporary relief from Notice 
of Violation No, 80-I-61-26 and Ces- 
sation Order No. 80-I-61-3 (based, in 


pertinent parts, on an alleged failure 


by appellant to restore in a timely 
- manner the areas disturbed by its coal 


- mining. operations to conditions ca-— 


pable of supporting the uses they were 
capable. of supporting before mums). 


‘Affirmed. 


AL Surface Mining Gontrcl: aa Recla- 
mation Act of 1977: ‘Notices of woe 
tion: Permittees | 


80-I-47-__ 
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| pune the initial regulatory program | 
the person named in the state permit for | 


a surface coal. mining operation is. the 


permittee with respect to that operation : 


and, as such, a proper person to be is- 
sued a notice of violation concerning the. 
operation. 


“APPEARANCES: Frederick P. Grill, 


Esq., Clarksburg, West. Virginia, for 


Pierce Coal and Construction, Inc.; 


Harold Chambers, Esq., Office of the 
Field Solicitor, Charleston, West Vir- 
ginia, Glenda R. Hudson, Esq., and 
Marcus P. McGraw, Assistant Solicitor, 
Division of Surface Mining, Office of _ 


the Solicitor, Washington, D.C., for the 


Office of Surface eae Reclamation , 
and Enforcement. | 


OPINION BY THE INTERIOR 

BOARD OF SURFACE MIN- 
ING AND RECLAMATION 
APPEALS | 


This. appeal was Beoughe by Z 
Pierce Coal and Construction, Ine. 
(Pierce), for review of the decision 
of the Hearings Division denying 


Pierce temporary relief from en- — 


forcement action by the Office of 
Surface Mining Reclamation and 


_ Enforcement (OSM) taken as the | 


result of Pierce’s alleged failure to 
comply with the requirement of 30. 
CFR 715.138(a) for timely restora- 


tion of all areas disturbed by min- 


ing to conditions capable of sup- | 
porting the uses they were capable 


of supporting prior to mining. — . 


Pierce contends that it is not. re- 


: sponsible for the mining and recla- 
mation activities that resulted in 
OSM’s enforcement action. We af- 


firm the denial of temporeyy relief. 


868 
7 Factuat and Procedural — 
Background — Ss 
The State of West Virginia is- 
sued to Pierce mine permit 16-78 


on Jan. 24, 1978, authorizing min- 
ing operations near Hacker Creek 


in Upshur County, West Virginia 2 
Surface 


(Applicant s Exh. B).. 
mining and: reclamation operations 
under this permit have been per- 
formed by MLM _ Corporation 
(MLM) (Tr. 23-25, 50). Mining op- 
erations were Tiscontinaed: in No- 
vember 1979 except for limited, ex- 
perimental mining performed in 
April 1980 (Tr. 50). 

In May 1980 Richard N. White, 
president of MLM, and Ernest B. 
Pierce, president oF Pierce, signed 


a document entitled “APPLICA- - 
FOR OPERATOR RE- | 


TION. 
ASSIGNMENT” concerning per- 
mit 16~78 (Applicant’s Exh. B; 
‘Tr. 100-01). This application was 
for the purpose of transferring the 
_ mining rights under the permit 
from Pierce to MLM; however, it 
is not indicated on te face of hie 
document whether it was approved 
by the State of West Virginia. - 


mining operation on Sept. 4, 1980, 


and issued Notice of Violation No. 
80-I-61-26 on September 5 (Exh. R- 


1). Three violations of the Depart- 
ment’s regulations were alleged in 
the notice: (1) Failure to monitor 


ground water to determine the 


_ effects of surface coal mining on the 


recharge capacity of reclaimed — 


lands, in violation of 30 CFR 715.17 


Ch) ae ee failure to restore in a 
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ponds, in violation of 
715.17. The first and third alleged 


isg8 ILD.) 


timely manner all areas disturbed to 
conditions that. are capable of the 


“uses they were capable of support- 


ing prior to mining, in violation of 
30 CFR 715.13 (a) ; and (3) failure 


to pass all surface drainage from — 


the disturbed area through a sedi-- 
ment pond or series of sediment , 
80 CFR 


violations were terminated by OSM | 
on Oct. 9, 1980 (Motion for Tem-— 
porary Relief, dated Dec. 8, 1981, at 
Exh. C). On the basis of Pies 


alleged failure to abate violation 2 


of the notice,.OSM issued Cessation 
Order No. 80-I-61-3 on Dec. 8, 1980. 
(Application for Review of CO 80- - 
1-61-3, dated Dec. 12, 1980, at Exh. : 
A). . 
A hearing on Pierce’ s motion for 
temporary relief from violation 2 of 


the notice of violation was held on 


Dec. 11, 1980. The Administrative 
Law Judge denied temporary relief 
in a ruling from the bench. After 
this ruling Pierce requested tem- 
porary relief from the cessation 
order, based on the record. of the 
December 11 hearing. In a written 


- decision issued on Dec. 94, 1980, the | 
_ OSM inspected the Hacker Creek 


Administrative Law J ndae con- 
firmed his oral denial of temporary 
relief from the notice of violation 
and denied temporary relief from 


the cessation order, explaining that 
Pierce did not show a substantial 


likelihood that a decision on its ap- 
plications for review of the notice 


‘of violation and cessation order 
would be favorable to the company. 
Pierce appealed the decision ; both 


parties soe br iets. 


ey PIERCE COAL & CONSTRUCTION, INC. 
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Discussions and Conclusions 


Biniee S. primary contention in 


“support of its appeal is that it 


should not be held responsible for 


the actions of MLM which resulted 


In. OSM’s issuance of a notice of 


violation and cessation order. For 


the reasons set forth below we reject 
this contention. 


i} The Bourd hasheld thatdar-- 


ing the initial. regulatory program 
the person named in the state per- 


mit for a surface coal mining oper- 


ation is the “permittee” with re- 
spect to that operation and, as such, 


i proper person to be ‘sued a no- 
tice of violation concerning the 


operation. Wilson Farms Coal Co.. 
2 IBSMA. 118, 87 I.D. 245 (1980).2 
It is Pierce, not MIM, that is 
named in the West Virginia permit 
for the Hacker Creek mining opera- 
tion (Applicant’s Exh. B). The ap- 


plication for operator reassignment 


(Applicant’s Exh. B) signed on be- 


half of Pierce and MLM contains 
the recital by the president of 


Pierce: “I further understand that 
this application transfers the min- 


ing rights oi and that this permit | 


.AS ‘was ne EeA> in the Board’s Wilson 


| _ Farms decision, the. responsibility of a per- | 


mittee for operations on the permit area is 

explained in the preamble to the initial regu- 

lations at 42 FR 62671 (Dec. 13, 1977): | 
14. Comments were received suggesting 


that. the: attribution to the permittee of the 
actions of all. persons. working. on the mine 
.. Site was improper.. They were ‘rejected. The 
Act, and indeed » ‘State laws, makes the per- | 


mittee liable for the conduct of the mining 
and compliance with the law. Anyone working 


on the mine is there for the ‘benefit of or at 


sufferance of the permittee. To excuse the per- 
mittee from violations resulting from activity 
of such people would undermine the permit- 
tee’s motivation to exercise his control to pro- 
tect against violations.” 


is non- -transferable. u Consequently, 


even assuming that the application 


was duly approved, on the basis of 
the evidence now before it the 
Board must conclude that Pierce 


remains the holder of the state per- 


mit and was a proper company to. 
be served with the notice of viola- 


tion and related cessation order. 2. 


_ There remains the question of the 


merits of the violations alleged in 


the notice of violation and cessation 


order. In. the former Pierce was _ 
charged, in pertinent part, with a 


failure to restore in a timely man- 


ner the areas. disturbed by its min-- 


ing to a condition capable of sup- 
porting the uses they could support . 
prior to mining; in violation of 30— 


2 Of. Marco, Inc., 8 IBSMA 128, 88 I.D. 500 _ 
(1981) (in which the Board held that a com- 


pany which had relinquished its state permit 
_ to mine on property on which it had never 


conducted mining operations was thereby. re- 


lieved of its “permittee” status). 


The authorities cited by Pierce in support of 
the contention that MLM should be held 
solely responsible for any violations discov- 
ered at the permit 16-78 area are not per- 


suasive. The cases cited by Pierce relate to 


the Coal Mine Health and Safety Act and ad- 


dress the question whether independent con-  — 


struction contractors at a mine, ratber than 
the owner or lessee of the mine, may be liable 


for violations of this Act. Both the Fourth 


Circuit and the U.S. Court of Appeals for the 
District of Columbia have answered this ques- 
tion affirmatively. Republic Steel Corp. v. In- 
terior Board of Mine Operations Appeals, 581 
F.2d 868 (D.C. Cir. 1978); Association of 
Bituminous Contractors, Inc. vy. Andrus, 581 


F.2d 858 (D.C. Cir. 1978); Bituminous Coal 


Operators’® Association, Inc. v. Secretary of the 
Interior, 547 F.2d 240 (4th Cir. 1977). In so 
ruling, however, the Fourth Circuit further 
held that the owner or lessee of a mine may | 
be liable for actions of a construction com- 


pany, Bituminous Coal, 547 F.2d at 246-47, 


and this holding was cited approvingly in dic- | 


tum contained in Republic Steel, 581 F.2d at 


870 0.5. Thus, these decisions do not support 
Pierce’s contention. that only MLM should be 
held liable under enforcement’ actions by OSM 
with respect to hermit 16-78. 
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CFR 715. 13(a) (Exh. R 1); in 
the latter, Pierce was charged with 
a failure to abate this alleged viola- 


tion within the period prescribed 
_ by OSM for abatement in the notice — 


(Application for Review of Cessa- 


~ tion — Order No. 80-1-61-3, dated 


Dee. 19, 1980, at Exh. A). 


~The ‘Administrative Law J udge | 


made only cursory reference to the 
evidence concerning the violations 
alleged in the notice and order 
(Decision of Dec. 24; 1980, at Exh. 
1); Pierce has not addressed the 
merits of the alleged violations on 
appeal. Nonetheless, because there 
may be further review of the notice 
and order we will comment that the 
record now before us shows that 
little or no reclamation work was 
performed on Pierce’s permit area 
between the conclusion of active 
mining 


Under these circumstances we can- 
not conclude that there is a substan- 
tial likelihood that Pierce will be 
able to demonstrate that OSM’s 
enforcement action was invalid. 
See. Old Home Manor, Inc., 3 
IBSMA 241, 88 L.D. 787 (1981). 
Because of our agreement with 
the Administrative Law Judge’s 
holding that Pierce did not show a 
substantial likelihood of prevailing 
under the application for review of 
the notice of violation and cessation 
order, we need not address the re- 
quirement of 43 CFR 4.1263 (c) that 
~ an applicant for temporary relief 
must show that “the relief sought 
will not adversely affect the health 


or safety of the public or. cause 
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in November 1979 and. 
OSM’s inspection on Sept. 4, 1980. 


[88 I.D. 


‘significant, imminent environmen- 
tal harm to land, aur, or water 


resources,” 


- For the ieveooiia a reasons the 


decision of the Administrative Law 


Judge denying’ Pierce Coal and 


Construction, Inc., temporary relief 
from Notice of Violation No. 80-I- | 


61~26 and Cessation Order No. 80- 


J-61-2 Is cSuUA 


Mexvin J. Mmxtn 
Administrative Judge 


Newton FrisHBEr¢ 
Administrative Judge — 


i WILL A. Inwiw 
Chief Administrative Judge 


R. HUGO C. COTTER 
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Appeal from the decision of the New 
Mexico State Office, Bureau of 
Land Management, dismissing protest 
against simultaneous oil and gas lease 
application NM 44535. 


Affirmed. 


1. Oil and Gas Leases: Applications: 
Attorneys-in-Fact or Agents 


Under 43 CFR 3102.2-1, a simultaneous 
oil and gas lease applicant may file for 
reference the statement of qualifications 
of his agent required by 48 CFR 3102.2-6— 
in any Bureau of Land Management of- 


fiee. Upon acceptance of the filing by 


BLM and assignment of a serial number, — 
the applicant may properly reference the 
serial number on future oil and gas ap- 
plications filed with any BLM office in 


lieu of resubmitting the statement. 


e790] RR, HUGO C. COTTER 
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2. Oil aid Gas Toadies Applications: 
Attorneys-in-Fact or Agents 


Pursuant to 43 CFR -8112.2-1(b), a 


simultaneous oil and gas lease applica- 


tion must be manually signed in ink 


either by the applicant or someone au- 
thorized to sign on behalf of the appli- 
cant. Where applicant’s agent has typed 


the applicant’s name and manually signed 
as agent, the ce comonue to the 


regulations, 


APPEARAN CES: R. , Hage C. Cotter, 


pro se, 
| | OPINION BY 
ADMINISTRATIVE 
JUDGE HENRIQUES | 
INTERIOR. BOARD OF — 
LAND APPEALS. 


R. Hugo C. Cotter has appealed 


from the decision of the New Mexico 
State Office, Bureau of Land Man- 


agement (BLM), dated July 20, 
1981, dismissing his protest as the 


. mumber two drawee for lease offer 

NM 44535 against issuance of the 

lease to the number one drawee, 

Hampton P. Stewart. 

_ On Mar. 31, 1981, appellant pro- 
tested that Stewart had failed to 
file an agency statement as required 
by 48 CFR 3102.2-6(a)-and had 

_ failed to complete the application 

form. He argued that Stewart’s 


- simultaneous oil and gas lease ap- 
plication was signed by one John C. 


Saunders as “attorney-in-fact” and 
therefore Stewart was required to 


submit a personally signed state- 


ment setting forth his arrangement 
with Saunders. with his lease ap- 
plication. Appellant indicated that 


cation is John C. Saunders.. 


his senabon of the. case file a 


inquiry at the BLM office on. 


Mar. 30, 1981, revealed no such . 


statement. 


Appellant also asserted that | 
not only did the applicant Hampton. P. 


Stewart not sign the application, but the 


printed word ‘Signature’ above —his 
typed name was stricken out and the 
word “NAME” substituted. Therefore, 
the only “undersigned”. as to this appli- 
Section 
3102.2-2 of the regulation permits an 


agent to certify as to age, citizenship, 


and compliance with acreage limitations, 
so paragraphs (a), (b), and (c) above | 
the Saunders’ signature may be effective. 


This is not true of (e) and (f). Here .. 


Saunders. certifies that he, not the ap- 
plicant, is not. bound by any collateral 
agreements as to outside interests in the 
application, and further that he, not the . 
applicant, does not have any interest in - 
other applications on the same parcel. 


After examining a statement: of 
qualifications previously filed by 


Stewart in the Colorado State Of- 


fice, BLM, under serial No. 
C-30669, appellant supplemented 


his protest on May 21,1981, arguing - 


that the power-of-attorney author- — 


izing John C. Saunders to sign — 
‘simultaneous oil and gas applica- 


tions on Stewart’s behalf envi- 
sioned ‘that Saunders: would sign 
Stewart’s name manually and, only 


if he did so, would the certifica- — 
tions expressed by questions (e), 


(f), and (g) on the application be 
valid for Stewart. — 
On Apr. 10, 1981, BLM required 


Stewart to provide additional in 


formation as to his qualifications to. 
hold a lease and the circumstances 
surrounding a execution of his 
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agp lidation: Stewart seperted that 
he did not submit the statement re- 


quired by 48 CFR 3102.2-6(a) with. 
lease application NM 44535 because 


he had previously filed the neces- 


sary statement for reference with 
the Colorado State Office and under. 


_ the regulations only had to refer- 
ence the filing on his application 
which he had done. He indicated 
that his file, C-80669, contains his 


agreement with Bryan Bell to rec- 


ommend parcels for leasing and 
to provide clerical assistance and 
a power-of- -attorney — authorizing 
_ Saunders to sign lease se iii 
for him. | 

BLM dismissed sppelinnts pro- 
test. stating that information ob- 
- tained from the Colorado State Of- 
fice indicated that Stewart was 
qualified to hold a lease and that 
he filed the lease application 3 in ac- 
cordance with the regulations. 

In his statement of reasons, ap- 


pellant argues nevertheless that, | 
under 48 CFR 3102.2-6, the agree- 


ment had to be submitted: with the 
application and, since it was not, 
_ the application ie fatally defective. 
- He urges that the reference filing of 
the agreement between Bell and 
Stewart in the Colorado State Of- 


_ fice does not satisfy 48 CFR 3102.2— 
— 1(c) because it is not a “statement 
of Stewart’s 


of qualifications” 
agent. He construes “statement of 
qualifications” 


quirements. See 48 CFR 3102.2-2. 


Appellant also reiterates that the. 


-mmanner in which Saunders ex- 
~ ecuted Stewart’s application does 


not. meet the requirement that Stew- 
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A statement of the qualifications | 
trust or guardianship (§8102.2-8), as- 


to mean a state-— 
ment certifying to compliance with 
age, citizenship, and acreage re- 


[88 LD. 


art ‘certify that he is a sole-party- | 
interest and that no multiple filing 


has occurred. 
[1] The term aeateinent of quali- 
fications” as used in 43 CFR 3102.2- 


1(c) is broader than the definition 
advocated by appellant. ‘The regu- | 
lation reads as follows: 


. (ce) Filing» statements for Be Se 
of a 
sociation 


($8102.24), corporation (§ 


-8102.2-5), agent, if the duration of. the | 
authority to act is less than 2 years and 


is specifically — set out (§ 3102. 2-6) or 
municipality (§3 3102.2-9) may be placed 
on file with a Bureau of Land Manage- 


| ment office described in §.1821.2-1 of this _ 
title. The office receiving the statement 
shall indicate its acceptance of the quali- 


fications by assigning a serial number to— 
the statement. Reference to this serial 
number may be made to any Bureau of 


_ Land Management office in lieu of resub- 
mitting the statement. Such a reference — 


shall constitute certification that the 
statement complies with paragraph. (b) 
of this section. Amendments to a state- — 
ment of | qualifications — shall. be filed ~ 
promptly and the serial number shall not 
be used if the statement on file is: not | 
current. 


As the text of the regulation sug- 

gests, it must be read in conjunction 
with 43 CFR 3102.2-6 for the pur- 
pose of the appeal herein and with 

the other cited regulations. as ap- | 
propriate. The regulations refer-— 
enced in 43 CFR 8102.2-1(c) direct 
an oil and gas lease applicant to the 


particular requirements for a state- — 


ment of qualifications in the case of 


. certain kinds of applicants or cer- 
tain circumstances. These special 


requirements are in addition to the - 
certification required of all appli- 
cants, offerors, and agents by 48 
CFR 3102.2-2. An applicant certi- 


a. _. H. S. RADEMACHER 
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fies to the feu renente specified 3 in. 
43 CFR 3102. 2-2 on the applicaiton 


form itself not in the statement of 
qualifications addressed in. 43 CFR 
8102.2-1(c). Thus, in the case be- 


i fore us, where Stewart was going | 
to use an agent for executing. 


simultaneous oil and gas lease ap- 


| - plications, he had to comply with 
43 CFR 3102.26, In lieu of resub- 


 mitting the appropriate statement 


of qualifications with every appli- 
cation filed, however, under 43 CFR | 


3102.2-1(c) Stewart could submit 
the appropriate statement to BLM 
to be kept on file for reference and 
thereafter refer to the file serial 
number on applications so long as 
the statement contained. therein re- 
mained current. 


[2]. The regulation governing 


the signing of a simultaneous oil 
and gas lease application, 48 CFR 
3112.2-1(b), reads: 


(b) The application shall be. holo- 
graphically (manually) signed in ink by 
the applicant or holographically (man- 
ually ) ‘signed in ink by anyone author- 
ized to sign on behalf of the applicant. 
Applications signed by anyone other than 
the applicant shall be rendered in a man- 
_ ner to reveal the name of the applicant, 
the name of the signatory and their re- 
lationship. (Hxample: Smith, agent for 
Jones; or Jones, principal, by Smith. 
agent.) Machine or rubber stamped 
signatures shall not be Mace: eons 
added. ] 


. The regulation requires that at least : 


one manual signature appear on the 


application, either that of the ap- 


plicant or the applicant’s agent. 
See Betty J. Thomas, 56 IBLA 323 


(1981). Where an agent executes 


_ the application, the name of the ap- 
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plicant since ae east in ions 


manner; there is no requirement ao 


that the name be manually applied. — 


The | signature of an authorized = 
agent is sufficient to constitute cer- . - 


tification by the applicant to the 
statement on the application. 
Nevertheless, even assuming argu- 
endo that appellant is ‘correct that 


the agent, as. the undersigned, is the | 
only one certifying to the state- — 
~ments on the application, Stewart 


has affirmed his qualifications to — 


hold a lease by complying with 48 


CFR 3102.2-6 and by filing the ad- 
ditional evidence ‘required by 
BLM’s Apr. 10, 1981, request which 
sought the same aa errno 

Accordingly, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion of the New Mexico State Office 
is affirmed. 


Doveras E. Henriques | 
Administrative Judge 


WE concUR: 


Bernarp V. Parrerre 
Administrative Judge 


C, Ranpauu GRANT, JR. 
sala Na J oe 
iE. S. RADEMACHER 
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eal from. decision of the ‘Oregon 2 .. 


State Office, Bureau of Land Manage- — 


‘ment, rai) mining claims aban- 
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ioneaana sea. (OR MC 28868 through 
OR MC 98887). 
| - Affirmed. 


4 1, Federal Land Policy and Manage- 
ment Act of 1976: Recordation of Min- 


ing Claims and Abandonment—Mining | 


Claims: Abandonment | 


The failure. to file the instruments. re- 


quired by sec. 314 of the Federal Land | 
_ Policy and Management Act of. 1976, 43 


U.S.C. § 1744 (1976), and 43 CFR 3833.1 
and 3888.2 in the proper Bureau of Land 
Management. office within the time pe- 
riods prescribed therein | conclusively 


constitutes abandonment of the mining 


claim by the owner. 


2, Evidence: Presumptions—Evidence: 
Sufficiency—Mining Claims: Assess-. 
ment Work | | 

The legal presumption that administra- 
tive officials have properly discharged 
their duties and not lost or misplaced 
legally significant documents filed with 
them is rebuttable by probative evi- 
dence to the contrary. However, an affi- 
davit that evidence of assessment work 
was timely filed with the proper BLM 
office must ordinarily be corroborated by 
other evidence to establish filing where 
there is no evidence of receipt of the 
- documents in the file. | 


APPEARANCES: H. S. Rademacher, 
President, Kettle River Consolidated 
‘Mines, Inc. 


OPINION BY ADMINISTRA- 
TIVE JUDGE GRANT 
INTERIOR BOARD OF 

| LAND APPEALS — 

H. S. Rademacher, President, 


Kettle River Consolidated Mines, 
_ Inc., appeals from a decision of the 


Oregon State Office, Bureau of 
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Land Management (BLM), dated 


Aug. 18, 1980, declaring mining 


claims OR MC 28368 through 
28387, as listed. in the appendix, lo- 
cated prior to Oct. 21, 1976, in’ 


_ Stevens County, Washington, and _ 


recorded with BLM on Oct. 17, 
1979, abandoned and void for fail- — 
ure to file evidence of assessment _ 
work or notice of intention to hold. | 
the claims on or before Oct. 22, 
1979, as required by statute. Fed-— 


_ eral en Policy and Management 


Act of 1976 (FLPMA), sec. 314, 43 
U.S.C. § 1744 (1976) ; 48 CFR 8838. 
2-1(a). The BLM decision stated 
that although the instruments and 
fees required for recordation (of 
notices of location) of appellant’s 
claims had been received at the 


BLM office prior to Oct. 22, 1979, 


the filings were not accompanied by 
an affidavit of assessment work. or 
notice of intention to hold the 
claims, BLM further noted that a 
search of thousands of filings did 
not reveal that an affidavit or notice 
had been separately filed with the - 
BLM office by Oct, 22, 1979. 

In his statement of reasons, ap- 
pellant alleges that he enclosed the 
required notices of location and fees, 
along with two recorded proofs of 
labor covering the 20 claims, in a 
large envelope and sent it. by cer- 
tified mail to the proper BLM office 


on Oct. 15, 1975. Appellant asserts 
that it is BLM?’s responsibility to 


produce these recordings. Appellant 
tendered with his notice of appeal 
copies of proof of labor recorded © 
with the county recorder’s. on on 
Aug. | 18, 1979. : 


a 873 a | H. S. RADEMACHER | 
| | | September 2, 1981 — 


| le response to appellants asser- 


tion that the required evidence of - 
assessment work had been filed with 
BLM together with the notice of 


location of the subject clains, this 


Board on May 1, 1981, requested 


_ BLM to recheck and verify whether 
or not any proof of. labor with re- 


_ Spect to the subject. claims had been 
_ filed but inadvertently omitted from 

the case files. The BLM reply in- 
dicated that the mining © claim 
records were again checked and no 
evidence of assessment work filed - 
with BLM during 1979 was found. 


[1] Under sec. 314 of FLPMA, 


43: US.C. § 1744 (1976), the Sane 
of a mining claim located before 


- Oct. 21, 1976, must file notice of in- 


tention to hold the claim, or evi- 


dence of the performance of annual 


assessment work on the claim, 1 in the 


proper BLM office on or before Oct. 


22, 1979, and prior to December 31 


quirement is mandatory, not dis- 
cretionary, and failure to comply is 


deemed conclusively to constitute an — 
abandonment of the claim by the | 


owner, and renders the claim void. 
Lynn Keith, 58 TBLA 192, 196, 88 
L.D. 369, 311 (1981). 

[2] Although: Sine. asserts 
that the required evidence of assess- 
ment work was mailed to BLM with 


the notices of location, the record _ 


does not show that BLM received 
- the documents. There is a legal pre- 
sumption of regularity which at- 

tends the official acts of public offi- 
~ cers in the proper discharge of their 


official duties. Legille v. Dann, 544 
F.2d 1 (D.C. Cir. 1976) ; Lawrence 
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EB. Dye, 57 TBLA 360, 268 (1981) 
John Walter Starks, 55 IBLA 266, 


270 (1981); Bruce L. Baker, 55 


IBLA 55, 57 (1981); L. E. Garri- 
son, 52 IBLA. 181, 183 (1981). Itis~ 


presumed that administrative offi- 
-cials have properly discharged their 


duties and not lost or misplaced 


legally significant documents sub-. 


mitted for filing. John Walter 
Starks. , supra at 270, This Board has 


recognized _ that this presumption 
may be rebutted by probative evi- 
dence to the contrary. Bruce L. Bak- 
er, supra at 57; L. E. Garrison, 
supra at 133. 


The effect of a , rebuttable pre- 


sumption of law is to invoke a rule: 


of law compelling the trier of fact 
to reach a conclusion in the absence _ 
of evidence io the contrary, but the 
presumption disappears if evidence 


to the contrary is submitted and the 


case is then in the fact- finders hands 
of each year thereafter. This re- 


free from any rule. Legille v. Dann, 
supra at 5-6 (citing 9 J. Wigmore, 
Evidence § 2491, at 289 (8d ed. 


1940)). The evidence submitted by 


appellant in the form of an affidavit 


that the proofs of labor for the_ 

claims were transmitted in the same — 
envelope with the notices of location 

precludes. resolution of the case. 


solely on the basis of the presump- 


‘tion that the documents would have __ 


been placed in the. file if actually : 
tendered. However, this does not — 
preclude consideration of evidence 


that the documents were not: found - 


in the files and that BLM follows — 


regular procedures to insure that — 
submitted materials are. not mis- : 
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| handled. See Legille v. Dann, supra 


at 8-9. 


The issue of eee kind © of — 


dence is sufficient to establish the 


filing of a document. despite the ab- 


sence from the appropriate file of 


such a document is one which has. 
_ troubled this Board previously. See 


David F. Owen, 31 IBLA 24 (1977) 


(with dissenting opinion). This — 


Board has found the inference of 


- nonfiling drawn from the absence © 
of the document from the case file 


_ to be effectively rebutted by a pre- 
ponderance of the evidence in those 
cases where appellant’s assertion 
that the document was timely filed 
is supported by substantial corro- 
borating evidence. Bruce L. Baker, 
supra; L. BE. Garrison, supra. In 


Bruce L. Baker, supra, the asser- 


tion that the document in issue was 


actually filed was supported by an_ 
affidavit setting forth in detailed 
- chronological sequence the events - 


surrounding the filing which. af- 
fidavit in turn was corroborated by 
the dates of notarial seals and fil- 
ing with the county recorder’s of- 
fice. In the L. #. Garrison case, 


supra, claimant’s assertion that the 


document in issue had been filed 


with BLM was corroborated by an 
affidavit of a subsequent telephone 


conversation with a BLM employee 
who opened the mailing and ac- 


: knowledged timely receipt of the 
- required document. The phone con- 


versation was in turn documented 


by a long-distance telephone bill: 
reflecting the call. On the other _ 
hand, the Board has held that un- 
corroborated statements, even where 
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placed i in n affidavit form, to the ef- 


fect that a document was filed are — 
‘not sufficient to’ overcome the in- «| 


ference of nonfiling drawn from the 


absence of the document from the _ 


file and the practice of BLM of- | 


-ficials to handle properly filings of 
legally operative documents. See — 
Lawrence EF. Dye, supra at 364; 
John Walter Starks, supra; Metro”. | 
Energy, Ine. 52 TBLA 369, 371 


(1981) ; Charles J. Baltigians 36 
In the case béfore us, the cover 


letter submitted by appellant with — 


the notices of location filed with 
BLM on Oct. 17, 1979, makes no 


mention of the proof of labor and 


refers only to the service fee en- 
closed for recording the notices of 
location for 20 claims. Although 
there is little doubt that assessment 
work was performed for the subject 
claims and that proof of labor was 

led with the county recorder’s of- 
fice, the evidence in this case does 
not establish that the proof of labor 
was filed for record with BLM on 
or before Oct, 22, 1979. 

Therefore, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 48 CFR 4.1, the deci- 


sion appealed from is affirmed. 
C. Ranpatn Grant, JR. 
: Administrative J fudge 


We CONCUR: 


ANNE Ponpaes Lewts 


Administrative Judge 4 


‘Bruca R. Harris _ 
Administrative Judge — 
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Sh es IRT ‘CORP. 
| gg September 25, 1981 


APPENDIX 


Name of claim a Date of location nation No. 


Guani._..--eteeeeene to -- oe. Nov. 22, 1946... OR MC 28368: 


Highland Copper_----~- SS ata Neat he 


“OOROP Flin toe ae _ Apr. 9, 1951___- een OR MC 28369 © 
Eckert. pe. May 18, 1951___-.-__. OR MC 28370 
PUG e Sas ea Soe . July 1, 1931... OR MC 28371 
Whe Shh oo sen ees Sot oes Mar. 7, 1934__..___- =. OR MC 28372 
Prince Alberts. osetia July 1, 1927__-..--... OR MC 28873 _ 
IND ie ee ee oes eee July 1, 1931. -___..... OR MC 28374 
Monday Morning.....2.-..--.---.-. Mar. 12, 1934._.--.._. OR MC 28375 
Bide Show /2.42ues- 5525520 es epi Oo ct ee OR MC 28376 — 
BOUNCY joe aoe os es eee Apr. 12, 1937___.__.._. OR MC 28377 
Minneapolis.....--------------------- June 27, 1916._--_---. OR MC 28378 © 
Bisbee Fraction. -.----.---.---.----. Apr. 9, 1918... OR MC 28379 
Bisbe@suceosiee ie ote ce tone “May 5, 1915__-.---.-. OR MC 28380 

2 Ste- Pali toc ce ose a Se Spat hice June 27, 1916._------- OR MC 28381 

Green Frog_..-------22-2-----_---_-- Jan. 1, pam OR MC 28382. 

First Chanee_...-.-.-----__-___- __-. June 30, 1937.-2----_- OR MC 28383 
Golden Pheasant ._.--.--.-.-------- Apr..7, 1934... OR MC 28384 
Roundup. _-_----- ae ii.u-l------- Jan. 1,-1918__.------. OR MC 28385 
Green Frog Fraction._._2_______----- Aug. 1, 19152222 OR MC 28386 


Sept. 24, 1945 acca OR MC 28387 Poe 





“APPEAL OF IRT CORP. 
. TBCA~1347-4-80 


Decided September 25, 1981 
3 Contract No. 0188094, Bureau of | 


Mines, . 


Sustained. 


1. Contracts: Construction and Cheta: 


tion : Allowable Costs | 


Under a | cost- -plus-fixed-fee 
wherein the Government has agreed to re- 
imburse the contractor: for its allowable 


costs not exceeding a ceiling amount for. 
reimbursement, the Board finds the dis- 


allowance of costs alleged to have. re- 
sulted from. an unauthorized chauge to 
have been improper because the other- 


wise allowable costs exceeded the con- | 


tract: ceiling amount by more than the 
disallowance. 


-. 356-376 O- 81-5 


en 


fixed- fee contract. 


APPEARANCES: Walter D. Bowne, 


Manager, Contracts, IRT Corp. San — 


Diego, California, for Appellant; Ross 
W. Dembling, Department Counsel, 
Washington, D.C., for the Government. 


OPINION BY 
- ADMINISTRATIVE 
JUDGE LYNCH 


INTERIOR BOARD OF 
CONTRACT APPEALS 


This is a timely appeal from the 
contracting officer’s decision to dis- 
allow $4,11 Le 51 of the costs. claimed 
by appellant under a cost- plus- 
The contract. 
required the development. of an ion — 
implementation system. for surface 
alloying, and the Government. con- 


execution clearly 
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| tends that the icnllowed. costs were — 


incurred in addding a neutral beam 


trap representing a change in. 
scope of the contract not approved — 
_ by the contracting officer, Appellant 
contends that the addition of the . 
- neutral beam trap. was within the 
scope of the contract, that the work 
was done at the ston of the 
technical project. officer and, that | 
the completed addition was. de-— 


| livered. to the Government as a part 


of the material furnished under the 


contract. Appellant also claims 
that the disallowance is not proper 
because it expended $18,761 over 
_ the contract ceiling amount. for 

“reimbursement, which costs were 
allocable and otherwise allowable 
If the ceiling amount were raised. 


The appeal has been submitted to 


the Board on the record. 

A note from the contract special- 
ist dated Sept. 15, 1978, indicates 
that prior to signing the contract 
on Sept. 25, 1978, the contract lan- 
guage was modified to require a 
neutral beam trap “if deemed nec- 
essary by the technical project offi- 


cer.” By memorandum dated Mar.. 


5, 1980, the technical project officer 
advises that he did not direct appel- 
lant to initiate the task, but only to 
investigate making the change to 


include the neutral beam trap. The. 
addition to the contract regarding 


the neutral beam trap prior to its 


- both parties contemplated that a 
- neutral beam trap would be added 
_- to the system if it were deemed nec- 
~ essary by the technical project offi- 


Ger. The contract dengue dele- 
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indicates that 


| gates to the technical proj rect officer 


the decision as to the necessity of — 
the neutral beam trap. Therefore, 
the decision to disallow the costs of - 


the trap because of the lack of ap- — 


proval of the contracting officer is — 


not proper because the decision au- 
thority had been delegated to the — 


technical project officer. The ques- 


tion. of whether the technical offi- 
cer’ ’s direction to investigate chang- 


ing: the design to include the trap 
was sufficient authority to authorize | 
the completion of the task is not. 


-llecessary 1n order to dispose of this 
appeal... 


The audit report on the contract 
is dated Feb. 95, 1981. The report 
concludes that the ceiling cost 


amounts of $187,735 were incurred 


as allowable costs under the contract 
and are therefore allowable. The 
audit report also finds that $18,761 
in additional allocable and allow- 
able costs were incurred in excess of 
the contract ceiling: amount, but 
were not claimed because these costs 
exceeded the contract ceiling 
amount for reimbursement. By let- 
ter dated Mar. 30, 1981, appellant 
claims that the ceiling amount of — 
$137,735 should be allowed regard- 
less of whether the cost of the neu- 


tral beam trap ($4,111.51) is al- 


lowed, because the audit discloses 
otherwise allowable costs exceeding 
the contract amount by $18,761. The 


Government did not Sy to this eee 


contention by appellant. — : 
_ The Board can only assume that. 
the Government’s position is that 
the costs for including the neutral 


_ beam trap could be segregated from | 
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Bm) _  (REXAS 


all atee costs ant disallowed from 
the ceiling amount. We find to the 


contrary. Under the cost- plus-fixed- 


fee contract with a ceiling for reim- 
bursement, the Government. agrees 
to eerie the appellant for its al- 
lowable costs up to the ceiling 
amount. The unchallenged audit re- 
port. shows that appellant incurred 
allowable costs in excess of the ceil- 
ing amount by $18,761. Therefore, 
the Government’s audit. of appel- 
Jant’s. costs shows that appellant is 


entitled to. recover the ceiling 


amount of $187, 735. 


| 4 onolusion 


_ We find that the disallowance’ af 
$4,111. 51 of the contract costs-was. 
improper because the costs found to 
be. allowable in the. Government i 
audit report exceeded the ceilin g 


amount for reimbursement. in ex- 


cess of that. amount. The appeel 2 is 


sustained. 


Ruste ©: owe 


I concur ; 
Wiruiam F. McGraw 
Chief Administrative Judge 
TEXAS OIL & GAS CORP. 
58 IBLA 175 
| Decided September 28, 1981. 
Appeal from a finding by the New 


Mexico State Office, Bureau of Land 


OIL & GAS CORP. — 
| September 28, T98t | 


ara 7 


Management, that oil and gas lease : 
NM-A 37903 (OK) had terminated 
for nonpayment of rental pursuant to 


380 U.S.C. § 188 (1976), and that no 
petition for reinstatement had been 


filed by the lessee. : 


Reversed. oe | | 
1, Administrative Procedure Adminis- : 
trative Review—Appeals—Rules of 
Practice: Appeals: Generally — 


A finding by BLM that some statutory 
mechanism has been triggered which 


automatically divests a right does notand 
cannot mean. that the adversely affected 

' party is denied recourse.to the appellate. 
‘process. The Board of Land Appeals is... 
the exclusive arbiter of its jurisdiction, =~ 
and neither employees of BLM nor at-. | 
torneys of the Office of the Solicitor may. 
create or deny the. Henie of adi to the 


Board. . : 


Q, oil aad Gas Tensei: Competitive oe 
-. Leases—Oil and Gas Leases! Future 
and Fractional Interest Leases—Oil 
and Gas Leases: Reinstatement—Oil 
and Gas Leases: ‘Rentals—Oil and Gas. —_ 
7 Leases: Termination oa | 


-- Where a competitive, fractional interest, ; 
Administrative Judge. 


oil and gas lease is issued with conflicting 
and confusing rental provisions recited: 
in the lease terms and in an attachment © 
to the lease, a deficient rental payment by 
the lessee in reasonable reliance on the 
section providing for rental based upon: 
the pro rata fractional interest of the 
United States will be considered justified 
so as to qualify the terminated lease for 
reinstatement. — | 


APPEARANCES: Joseph R. Binford, 
Esq., Dallas, Texas, for appellant; 
Gayle E. Manges, Esq., Field Solicitor, 
Santa Fe, New Mexico, for the Bureau. 


of Land Management. 
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| OPINION BY ADMINISTRA- 
‘TIVE JUDGE STUEBING 


IN TERIOR BOARD OF 
LAND APPEALS. 


An exposition of the background © 
of this case will be conducive to- 
an understanding of the issues 
- raised’ and our eee of the. 


appeal. 


In July 1979 a competitive rie 


and gas lease sale was conducted by 


_ the New Mexico State Office of the — 
| u of Land Management . 
(BLM). That. sale included parcel | 


Bureau | 


18, the. subject tract. of acquired 


land, embracing 90.39 acres in Ok- 
ishoniae in which the United States | 


held a fractional mineral interest 


upon him to subrait the first. year’s 


$182, calculated on the basis of $2 


for each acre or fraction thereof. 


Wright paid this rental amount 
and complied with the other re- 
quirements, and was issued the 
lease effective Oct.1,1979. 
‘Wright had assigned the entire 


_ lease to Texas Oil & Gas Corp. prior 
to its effective date, and BLM ap- © 
proved the assignment, also with an 


effective date of Oct. 1, 1979. 


| | rental (due no later than October 


ay, 8 N.,.R. 22, R., Indian meridian, Okla- 
homa. Sec. 6, S., 16. 07 acres of lot 4, lots 5, 
' 6, NW 1/4 SE 1/4 NW 1/4 containing 90.39 
acres, Haskell County. 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 


with 
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1) in the amount of $91, A receipt 
for this amount issued on October 9 
the following statement 
printed thereon, “Under payment 
[ste] of $91.00 unless other action 
is pending or the balance due is 
paid by the due date this lease sae 
be terminated.” ? | 
Texas Oil & Gas Corp. ihes ten-. 
dered a second payment in the 
amount of $91, which was received 


by BLM on Oct. 14, 1980. BLM. ap- 


parently made. no response until — 
Feb. 6, 1981, when it wrote a ietter 
to the lessee, stating that the lease 
had terminated on Oct. 1, 1980, that 
the annual rental was $182, and 


that the partial payment of $91 


would be refunded. No right of ap- / 


: -peal was referred t 
- amounting to 50 percent.* The high peal was referred to. 


bidder was Hoover H. Wright. His 
bid was accepted by BLM’s deci- 
sion of Aug. 21, 1979, which eared. | 


_ Texas Oil & Gas Corp. responded 

with a letter, dated Feb. 20, 1981, 
addressed to the Chief, Oil and Gas 
Section, New Mexico State Office. 


. _ Although this letter is captioned 
_ advance rental in the amount of ~ 8 Pp | 


“Notice of Appeal,” it does not ap- 
pear that it was intended to invoke 


the jurisdiction of this Board. 


Rather, it “requests your reconsid- 


eration of the letter of February 6, 
1981, and that this lease be treated 


as in full force and effect. Should 


it be necessary that this matter be 
- submitted to the Interior Board of 


Land Appeals and further filings 


need to be made by Texas Oi] & Gas _ 
a _ _. Corp., please advise.” The letter 
On Sept. 24, 1980, Texas Oil & | , 
_ Gas Corp. paid the annual advance 


was an attempt to persuade. the | 
Chief, Oil and Gas Section, that the - 


lease rental had been paid timely | 
| and 1 in full, and had not ae ; 


2 Of course, by the. time this notice was. ia 


sued the “due date” had passed. = 


so) RAS OTL & GAS CORP. 
| ms Oa ae Reareneee 28, 1981 


The ais of this contention, was 
stated i In. the letter aS follows: 


The lease provides that. . it is “subject 


to the terms and provisions of. the ‘Act 


of August 7, 1947 (61 Stat. 913), herein- 


after referred to. as the Act, and to all 
applicable regulations thereunder now 
or hereafter -in force. when not inconsis- 


tent with any express and specific provi-. 
sions of this lease, which are made a part’ 
The lease pro-. 


hereof” (italics added). 
vides specifically in section 4 “Undivided 


fractional interest—Where the interest: 
of the United States in the oil and gas - 
underlying any of the lands described in 
_. Section 1 is an undivided fractional in- _ 
terest, the following terms, and condi- — 


. tions shall apply: ( ay Rentals and royal- 


ties payable on account of each such . 


tract shall be in the same proportion to 


the rentals’ and royalties provided for. 
herein as’ the undivided fractional inter-_ 


est of the United States in oil and gas 
underlying such tract 1s to. the full fee 


- gimple interest”, We are aware of the 
_ September 30,. 1976 amendment. to. sec- - 
tion 31380. 2 of title 43 which predates the 


subject lease. However, when this lease 
Was issued, as noted in the language 


- quoted above, it became subject only to. 
existing regulations not inconsistent with : 


the express and specific provisions of the 


lease; and as I have quoted above, the 
lease specifically and expressly provides. 
— for proportionate reduction of the rentals. 


Thus, by execution of this lease with the — | dismissal before taking up ‘the sub- | 
stantive issues. Neier BLM nor | 


attorneys of the Office of the Soli- 


proportionate reduction provision: specif- 


- ically set-forth, the-lease provision. pre-- 


vails over the 1976 amendment, It is on 
this basis that rentals were tendered in 
the amount of $91.00. Had iit been 
intended: that the lease be subject to the 


amended provisions of section 3103, then 


the provisions set forth in section. 4(a) 
“of the Iease should have been struck. 


Instead of considering and reply-. 
ing to this letter, BLM was guided 
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matter.” 


~ Tease file, to the Field Solicitor e with = 


an inquiry concerning whether “an 
appeal from Texas Oil & Gas Cor-: 


‘poration is warranted so we can 
transmit the case file to IBL 


Apparently the Field Solicitor re- 


plied in the affirmative, as the case 


was. sent to this Board together 
with the Field Solicitor’ s entry of 


his appearance and his response to _ 
Texas Oil & .Gas- Corporation’s 


“Statement of Reasons,” which he > 


treated the letter of F eb. .20,. 1981, 


as representing. 


“ [1] The response by the Field. 


. Solicitor includes’ a motion for dis- 
. missal of the appeal, asserting first 


that this Board has no jurisdiction, _ 
because termination of an oil and — 


_ gas lease for nonpayment of rental — 
occurs automatically by operation . 
- of law without. any administrative 


action by the Bureau to terminate 


the lease. “For this reason,” the — 


Field Solicitor. says, “Appellant — 
was not granted. a right to appeal 
to the Board. The Board has no _ 
jurisdiction. It is a eet _ 


We will aiepose of ‘hia motion for 


citor may create or deny the right of 
appeal to this Board, and BLM’s 
initial attitude that no appeal was 
“warranted” was clearly erroneous. 
The fact that BLM finds that some 


statutory mechanism has been trig- 


gered which automatically divests a 
~ right: does not, and cannot, mean. 
by its caption (“Notice of Ap-_ 
| re and referred it, with: the — 


that the affected. party is denied re- atte 


course to. the appellate process to: ass 
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‘sert that BLM’s finding j is wrong! 
This applies not only in cases of oil 
and gas lease terminations, but 


across. the spectrum of statutory di- 


vestitures, including reverters of 
title under the Recreation and Pub- 


Lie Purposes Act, conclusively deem- 
~ ed abandonments of mining claims 
-_ under the recordation : provisions. of 

the Federal Land Policy and Mana- 

gement Act, the invalidation of land. 
scrip pursuant to the Scrip Re- 


cordation Act, and the loss of forest 


lieu selection rights pursuant to the. 
“Sisk Act.” This Board is the ex- _ 


clusive arbiter of its jurisdiction. 


Under 43 CFR 4.410, any party who’ 


is adversely affected by a decision 
of BLM shall have a right of appeal 


(1976), providing for an “objective 
_ administrative review of initial de- 
cisions” of BLM. See Suzanne A. 


Halliday, 34 IBLA 219 (1978);.. 


United Park Oity Mines, Co., 33 
IBLA 358 (1978); Francher 
Brothers, 3838 IBLA 262 (1978). 


Moreover, it is specious to assert | 
that BLM made no “decision” in 
- this case: BLM is asserting that the - 


rental for this lease is $182, and that 


because that amount was not paid 


on or before the anniversary date, 
the lease automatically terminated. 
Appellant disputes this, contending 


that the correct lease rental in this 
case is. $91, which was fully and_ 


~ full. acreage in such lands: © 


| timely paid, so that no termination 


could have occurred under the — 
| statute. This certainly gives rise to | 
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a jaeoatle issue, agiicli is indis- 


putably within the ame eaceon of 
this Board.) 


The motion to dismiss is’ denied. 
[2] Appellant is correct in its 


assertion that the lease provides _ 
‘that it is “subject to the terms and 
provisions of *.* * all applicable 
regulations now or hereafter in— 

force when not inconsistent with — 
any eapress and specific provi- 
_ sions of this lease, which are made 


a part hereof,” and that there és an 

“express and specific provision” in 
the lease form to the effect that the. 
lease. rental for fractional, undi- 


vided Federal interests in oil and 
gas shall be prorated in propor- _ 
- tion to the full, fee simple interest — 
to this Board. Denial of such right — 
- would contravene the Congressional — 
- policy enacted in sec. 102(a) (5) of 
FLPMA, 43 U.S.C. §1701(a) (5) _ 


in the tract. ‘Lease Terme, sec. A(a), 


Therefore, absent any other con- 
sideration, if the. rental. for a full - 
100 percent competitive lease is $2. 


per acre, the rental on a lease in 


which the United States owned a 


50 percent undivided interest; in the 


oil and gas would be $1 per acre, 
notwithstanding any regulation to 
the contrary in effect when the lease 


issued. _ | 
‘There was a contrary siete 


in effect at that time. As noted by 
appellant, 48 CFR 3180.2 was 


amended on ‘Sept. 30, 1976, in 41 
FR 43149, to read as follows: | 
Rental shall not be prorated for any _ 
lends in which the United States owzs. 
an undivided fractional interest but shall. 
be payable at the same rate as provided 
in Subpart 3103 of this chapter for the 


Significantly, the . lease form, = 
auch contains the express provi- 
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a sion for prorated ranitals regardless 


of the existence of any regulation 


inconsistent with that provision, — 
_was published by the Department _ 
in August 1977, nearly a year after 


the regulation was amended. This, 


in itself, is a sufficient basis to en- 
title a lessee to assume that the 
rental described in the text of the 


lease was knowingly and deliber- 
ately included by the Department, 
and represented its intention. There 
is, after all, a presumption of regu- 
larity which supports the official 
acts of public officers and, in the 
absence of clear evidence to the con- 


_ trary, courts presume that they - 
have properly discharged their of- 
ficial duties. United States v. Chem-_ 


ical Foundation, Inc., 272 U.S. 1, 
14-15. (1926); see 2 Am. Jur. 2d, 
Administrative Law §748 (1962). 
In this same context, appellant’s 


observation that if prorated rental 


was not intended, the provision 
should have been stricken is also 


germane, especially in view of the 
fact that in this same lease a. portion 


of sec. 12 ertaining to stipula-. 
: P ‘ sa ment as significant to this adjudi- 


cation. With respect to the first two 
_-documents, even if appellant had ac- 
tual knowledge that BLM had de- | 

manded a of Wright and had 


- tions) was deleted as inapplicable, 
thereby demonstrating that BLM 


had reviewed the lease terms and 


acted to strike whatever was not 
intended to apply. This certainly 
would tend to reinforce the lessee’s 


belief that the remaining lease pro- 
visions were deliberately unaltered. 


and intended to control. 
Moreover, it is a basic rule of 


contract law that a written | con- 
tract is construed most strongly | 
against its author, in this case the 


the first year’s rental; 
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| Department: 8 4 Williston On Con- = 


tracts § 621 (3rd ed.).. 
‘Counsel for BLM, in one reply to 


appellant’s statement of reasons, 


argues that various records in the — 
case file indicated that. the proper 


rental was $182, not $91. These rec- 
ords are (1) the BLM decision of. 


Aug. 21, 1979, addressed to Hoover 
H. Wright end informing him that 


his high bid had been accepted, and 


calling upon him to remit $182 as 
(2) Form 
1870-41, “Receipt and Accounting 


| Advice,” indicating that Wright 


had paid $182 as rental for this 
lease; and (3) Form 3120-9 (Feb- 
ruary 1965), “Rentals and Royalties 
For Oil And Gas Leases,” which is 


appended to the lease form and 


dees provides under “Schedule 
B’—Competitive” : 


RENTALS. To pay the lessor in advance 


on or before the first day of the month in. _ 
_which the lease issued and for each lease 


year thereafter prior to a discovery of oil _ 
or gas on the leased lands, an annual - 


rental of $2 per acre or fraction thereof. 


We regard. only the latter docu- 


2 There is an exception to this rule to the 


; effect that grants of franchises and contracts 
or agreements affecting the public interest are 


to be construed liberally in favor of the public. 
However, we do. not regard it as applicable in 
this: instance because, “To. the extent that 


there is no general public interest to be safe- ~ 
-guarded, contracts and agreements between a 
‘public body and a private person or corpora- 


tion are interpreted in the same way as those 
between individuals.” 4 Williston on Contracts 
§ 626 (8rd ed.}.. 


~~ been rl this gnoent by him, ap- 
— pellant would still be justified in | 

relying on the “express and specific — 

provisions of this lease,” which state 
clearly and without the slightest - 
~ ambiguity that the rental shall bein — 


the proportion that “the undivided 


fractional interest of the United 
is to the full fee simple | 


— States * * * 
interest.” 2 
However, a distinct ambiguity 


was created by the appendage of - 
the separate schedule and rentals 


and royalties to the basic lease form, 
which were not consistent with sec. 
4(a). Nevertheless, even the effect 
of this form is diminished upon 
analysis. It addresses itself only to 
competitive leases generally, and 
makes no reference whatever to 
competitive leases of undivided 
fractional interests, which sec. 4(a) 
of the lease does specifically. More- 
over, when this appended form was 

adopted and published by the De- 
partment in February 1965 it was 
totally mapplicable: to leases of 
fractional interests and not in- 
tended for use in connection with 


such leases. It was not until 11 years | 


after the adoption of the form, in 
1976, when the amendment of. the 
‘regulation altered the method of 
calculating rentals for fractional- 


interest leases that the language of 

the form coincided with the provi- a 
sions of the regulation. And, as we 
have noted, it was nearly a year af. 


ter’ the regulatory change that the 


the Department with its “express 


and specific provision” of the pro- 


ration of rental. Thus, notwith- 


| standing the. appendage of Form. 
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3120. 9, anyone examining the’ lease. 


might still reasonably conclude that ; - 
the $91 prorated’ rental was correct, 
and the Form 3120-9 was attached 


through error. | 
This raises the ecina of 
whether, under this particular lease, 


$91 is the correct: rental, or if $182 


is.* If a $91 rentalis correct, no lease ~ 
termination occurred. If $182 ; is the 

legally imposed rental amount, the 
lease terminated automatically by 
operation of law, and we must con- 
sider the subsidiary questions of © 
whether reinstatement is author- 
ized, and if so, whether it is war- 


_ ranted in these circumstances. 


We find that the lawful rental is 
$2 per acre or fraction thereof, or 
$182 per annum. We base this find- 
ing on the fact that. the appendage 
and incorporation of Form 3120~9 
(“Rentals and Royalties For Oil 


And Gas Leases”) , notwithstanding 


its general application and ancient 


- origin, was an accurate expression 


of the correct rental and, when read 
in conjunction with 48 CFR 3180.2, 
was sufficient to establish the rental 
at $182 for this lease. Accordingly, 


we hold that lease NM-A 37908 
(OK) terminated as a matter of : 


law on Oct.1,1980. | 

Counsel ‘for BLM apinawicaes | 
that. appellant paid the past-due 
balance within the statutory 20 


days after the lease anniversary — 
date, and that appellant’s letter of -_ 
Feb. 20, 1981, was. ‘received within: 


- Jease instrument was published by 


4 This case is “debaewiined from Thomas By 
Keating, 538 IBLA 3849 (1981), wherein BLM » 


rejected a lease offer because it was. accom- 


panied only by an advanee rental prorated on 
the basis of the Federal fractional interest, 


rather than by the rental fixed By ‘the 
. regulations. — 
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15 days of BLM’s 
mination. However, BLM takes the 
| position that this document did not 
- purport to be a petition for rein- 
statement . ( presumably because it 


was captioned “Notice of Appeal”), | 
although BLM concedes that, “It 
- did request that the lease be placed: | 
in full force and effect.” As we have © 
it’ requested the: 


already noted, 
Chief, Ou and. Gas Section in 


fi BLM’s State ‘Office, to reconsider | 
| his: conclusion that the lease had . 
terminated, and offered a full ex- 


planation of appellant’s reasons 


for its actions. Moreover, it referred | 


in future terms to the possible nec- 
essity of involving the Board of 


Land Appeals. Under the circum-. 


stances, we think BLM should have 


regarded appellant’s letter of Feb. . 
20, 1980, as a Epeuues for reinstate- 


iene. 
~ On appeal, however, BLM con- 


tends that even if that letter is con- 
sidered a petition for reinstate-_ 
ment, it should be denied because, 
“an erroneous calculation of rentals — 


based upon erroneous advice is no 


- showing that could be satisfactory » 
to the Secretary as required by 43 © 
CFR 3108.2-1(c),” and also be- 
cause, “The business practices: of. 


appellant which may ‘have Ied to 


_. the wrong rental payment are no 
* justification for reinstatement. Ee 


We reject. both. of these argu- 
‘ments. There is nothing i in the rec- 
ord to suggest that any “business 
practice” peculiar to appellant’s 
conduct of its affairs resulted in the 


os underpayment. Cf. Melbourne Con- 
cept Profit Sharing Trust, 46TBLA — 


87 (1980); Fuel Resowroes Devel- 


notice of. ter- 


culated 
- acreage figure stated in the lease, or 


wen Co, 43 TBLA 19 (1979) ; - 


| Shell Oi Co., 30 IBLA 290 (1977); 


Phillips. Petroleum Co., 29° IBLA — 


(114 (1977); Mono. Power Co., (28. 
IBLA 289. (1976). ‘An effort by a 


lessee to pay rental in compliance i 


with the express terms of his lease | 
cannot be characterized as a “busi- — 
ness practice” ‘peculiar to. him. a 
“Moreover, BLM is simply wrong in | 
its argument that erroneous advice 
cannot serve to justify an sa 
“payment. Erroneous advice by an 
officer of BLM can provide a 


lent justification for an erroneous 


rental payment. In fact, the statute 


itself provides that where a pay- 
ment is deficient. because. it was cal-. 
in accordance “with the 


in any decision affecting the lease, — 


or made in accordance with an er- 


roneous bill or decision, “such 
lease shall not automatically ter- 
minate * * *.” 30 U.S.C. § 188(b) 


(1976). We might even hhold prop- 
erly that the issuance of this lease 


without the deletion of sec. 4(a) 
was sufficient to bring the case with- 
in the ambit of this statutory pro- 


vision, so that. no termination oc- 
curred. However, we would still be 


obliged to hold that the initial rent-. 
al payment was deficient and that 


the correct rental is $182, and in 
view of our reinstatement. of the- 
lease, infra, such a holding would 
amount. to a distinction, ‘wathout.. a. 
_ difference. — ie 


We serene fae ie (ease aie = 


‘ment issued by BLM created « suf- 
| ficient ambiguity by its confli cting 


provisions to justify. appellant? S 
payment of the deficient amount ; 
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~ that its remittance of the balance 
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was within the statutory time; that _ 
2. ‘Alaska Native Claims Settlement 


the letter of Feb. 20, 1980, should. 


have been considered appellants 
petition for reinstatement 5 
that it was timely filed. : 

Oil and gas lease NM-—A 37968 


(OK) is hereby reinstated at an 
annual rental of $182 per annum. | 
Therefore, pursuant to the au- 


thority delegated to the Board of 
Land Appeals by the Secretary of 


and 


[88 LD. 


lated does not provide a basis for Appeal 
to this Board. : 


Act: Administrative Procedure: Deci- 


sion to Issue Conveyance—Alaska 


Native Claims Settlement Act: Admin- 


istrative Procedure: Publication— 


Alaska Native Claims Settlement Act: 


Administrative Procedure: Generally 


The general language of 438 CFR 2650.0-2 


the Interior, 43 CFR 4.1, the deci- . 


sion appealed from is reversed. — 


-Epwarp W. Srursinc 
Administrative J ple 


Wer CONCUR : 


3 Bernard V. atl 7 
| 4 hief Administrative J wage 


C. RanpaL Graz, Jr. 
Administrative J Mage 
- DOYON, LTD. 
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‘Appeal from the Decision of ‘the 


Alaska State Office, Bureau of Land 
Management F-22740, F-22750, F- 
22751 and F-22767. 


Affirmed. — 4 
1. Alaska Native Claims. Settlement 
Act: Alaska Native Claims Appeal 


Board: Appeals: Generally—Alaska . 


Native Claims Settlement Act: Ad- 
ministraive Procedure: Generally - 

In the absence of allegation of error in 
the decision itself, an allegation that 
an internal unpublished agency practice 
regarding predecision procedure was vio- 


and §2(b) of the Alaska Native Claims 


_ Settlement Act that the settlement of 


claims of Alaska. Natives be accom-_ 
plished with maximum participation by 


Natives in decisions affecting their rights 


and property does not ‘establish an ap- 
pealable right to predecision notice of 
Departmental intent to reject 2. selec- 
tion. 


3. Alaska Native Claims Settlement 
Act: Definitions: Public Lands: Gen- 
erally 

“Public lands” as: defined by. §3(e) of | 
the Alaska Native Claims Settlement 
Act do not include lands identified -for 
selection by the State of Alaska prior 
te Jan. 17, 1969. : 


4, Alaska Native Claims Settlement. 
Act: Native Land Selections: ees, 


| Limitations 


Only unreserved ana unappropriated 


public lands are available for selection 
under §14(h) (1) of the Alaska Native 


Claims Settlement Act. 
; 5. Alaska Native Claims Settlement 


Act: Administrative Procedure: Gener- 


ally—Alaska : Native Claims Settlement 
Act: Native Land Selections: Regional 
Selections: Generel y<- eeemeione: 


Interpretation 


Departmental repulations- at 43 CFR 


- 2653.5, insofar as they prescribe a spec- 


ified course of. action including publica- 


tion, referral, investigation, conferring, 


reporting, ete., by the Department with 
regard to selections of public lands made 
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* ansaaee to § 14(h) (1) of the. Aineient: 

- Native’ Claims Settlement Act, cannot 
_ apply when the selected lands are not 
_ public lands and the selection ae 


tions must be rejected at. the outset. 


APPEARANCES: Elizabeth s. nae 
ham, Esq., and James Q. Mery, Esq., 
for Doyon, Limited; G. Kevin Jones, 
Esq., and Elizabeth J. Barry, Esq., Of- | 
fice of the Regional Salita: for the ; 


Bureau of Zand Management. Hae 


OPINION BY ALASKA 
NATIVE CLAIMS — 
APPEAL BOARD 


Summary O if Appeal 


| On Apr. 15, 1980, the Bureau of | 
Land Management rejected several | 
of Doyon, Limited’s § 14(h) (1) ap-. 
__ plications for cemetery and histor- 
ical sites because the subject lands _ 
had been selected by the State of 


Alaska prior to Jan. 17, 1969, and 
were thus neither aniappvopriated 
nor public lands at the time of Doy- 
on’s selection. Doyon appealed the 


decision on. the grounds that the 
Bureau of Land Management (1) a 
erred in not issuing and serving 


Doyon with a draft decision reject- 


‘ing the corporation’s selection ap-. 
plications, and (2) failed to follow 
Departmental - regulations. at 48 - 
CFR 2653.5 (h) through 43 CFR ~ 


~ 2653.5 (kk)... 


~The Board holds: hak the Barend 


of Land Management did not, as a 
matter of law, err in not issuing and 
‘serving upon Doyon, Limited a pre- 
decision draft rejecting the corpo- 


; — ration’s § 14(h) (1) ‘selection appli- 


- cations. Further, Departmental reg- 


ulations at 43 CFR 2653.5(h) 
_ through 48 CFR 2653.5(k), insofar — 
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as. they peers a gpecitied course 


of Departmental action including 
publication, referral, investigation, _ 
_ conference, reporting, etc., cannot — 
apply when the lands malected pur- 
suant to § 14(h) (1) are unavailable 


and the selection must be rejected 
at the outset. 


J urisdicti on 


The Alaska Native Claims Ap- 


| peal Board, pursuant to delegation 


of authority to administer the Alas- 7 
ka Native Claims Settlement Act, 


85 Stat. 688, as amended, 43 U.S.C. — 


$§ 1601-1628 (1976 and Supp. I 


1977) (ANCSA), and the imple- 
menting regulations in 43. CFR Part — 


2650 and 43 CFR Part 4, Subpart | 
J, hereby makes the following find- 


ings, conclusions and decision. 


Procedurat B ackground. 
On. Sept. 29, 1960, the State of — 


Alaska (State), pursuant to §§ 6(b) 


and 6(g) of the Alaska Statehood 
Act of July 7, 1958 (72 Stat. 339), 
filed selection application F-026809 


for all available lands in T. 1 N., | 
R. 7 W., F airbanks meridian, Alas: : 
ka, On June 16, 1972, the State 


amended. its eclean to include 
all unpatented lands. . 
On June 29, 1976, pursuant, to 


§ 14(h) (1) We "ANCSA, Doyon, | 
Limited. (Doyon) filed selection ap- 
plications F-22740, F-22750, F- 

92751, and F_99757 for “eJertain 
svuleble public. lands as defined by. __ 


Section 3(e) * * * of the Alaska 


Native Claims Settlement Act.” The 


lands were in each application spec- : 


ified to be unoccupied cemetery 


and/or historical sites in T. 1 N., 


888 | 
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meridian, 


On “Apr. 15, 1980, the Bureaia of 
~~ Land Management (BLM) rejected. 
| Doyon’ s above-designated applica-- 


_ tions in their entirety except as to 


one small parcel of land within the 
scope of Doyon’s application F- 


— 29'750.. The ana was based on 
two factors : 


(1) Depaktnental regulation 43. CFR 


2627.4(b) provides that “(lJands desired | 
by the State * * * will be segregated from. 
all appropriations based upon application 


or settlement and location * * * when the 
state files its application for selection in 


the proper office properly describing the | 


_ lands * * * Therefore, “BLM declared 
_in its decision that “the State of Alaska’s 
selection. application is an appropriation 


of lands: filed prior. to ee: s Selections 
me a * 9 


- (2) For the purposes of ANOSA, sec- - 
“public. . 
lands” as “all Federal lands and interests 


tion 3(e) of ANCSA defines 


therein located in Alaska except ae & (2D) 


land selections of. the State of Alaska — 
which have been * * * identified for selec-  - 
~. tion by the State. prior to January 17, 


1969.” Due to State selection: F-026809, 
- BLM found that “Te]xcept as to U.S 
[sic] Survey ‘No. 5096, the lands: selected 


._ by. Doyon in applications F-22750, r~ 


22740, F-22751, and F-22757 do not meet 
the definition of public lands available for 
Native selection. 2 


See. 14(h) (1) of ANCSA au- 


thorizes conveyance only of “unre-. 
served and unappropriated public 
_ lands.” The BLM determined that, 

except.as to U.S. Survey No. 5096, 
the lands selected by Doyon in the . 
Sue! applications were neither — 


“uneppropriated” “public 


nor 
lands.” — a 


On May 13, 1980 orien appealed 


the above-referenced decision of the 


BLM. Doyon’s ig raised two 


issues : 


; DECISIONS oF THE ‘DEPARTMENT or THE 


the 


INTERIOR [88 LD. : 


(1) + whether BLM erred in not issuing 


and serving Doyon with a draft decision — 


rejecting Doyon’ Ss selection - applications, 
and. 


applicable regulations. 


Doyon declared. that itis. Br : 


policy to serve Doyon a draft copy 
of BLM decisions rejecting the cor- - 
poration’s selection applications for 


- Doyon’s review and comments. 
- Doyon alleged that the BLM’s fail- 


ure.to implement such policy in the 


present case denied Doyon the op- 
portunity to review the decision 
“prior to publication and prevented 


Doyon from exercising “its right to 


relinquish its selection applications 
in lieu of rejection.” Doyon cited — 
of 48 CFR . 


‘requirements 
2650.0-2 and §2 of ANCSA that — 
the settlement be accomplished with — 


maximum participation by N atives 


in decisions affecting: their rights / 


| and property. 


Doyon also. peas that BLM - 
failed to follow the Departmental — 
regulations at 48 CFR 2658.5 (h) 


through 48 CFR 2653.5(k) pertain- 


ing to the processing of :selection 


‘applications for cemetery and his- 


torical sites. Said regulations pro- 


vide for (1) publication by the — 
BLM of notice of filing of the ap- _ 
_ plication, . including “the date. by 


which any protest of the applica- — 
tion must be filed”; (2) forwarding - 


_ of the application to the Bureau of : 
‘Indian Affairs (BIA): “for inves-_ 


tigation, report, and certification” . 


(3) BIA’s identification on a map © 


and marking on the ground of “the. 
location and size of the site or place 
with sufficient clarity to enable the — 
[BLM] to locate on the ground said 
site or place”; (4) BIA’s certifica-_ 


(2) whether BLM failed to. follow the. ee 
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tion ‘ ‘as 46 the acisiencs of ae site 


a, OW place and that it meets the cri- 
teria in this subpart”; (5). BIA’s 
notice to the applicant, the BLM, 
and other affected Federal agencies, 
_ of any error in the application as to 
the location of the site, after receipt 


of which notice the applicant shall 


have 60 days in which to file an- 
amendment to its application with 
respect to the location of the site, 

(6) BIA’s submission of its report 


and certification to BLM; and (7). 


with minor. exceptions, 2 the se-: 
lected land i is available, issuance by . 
the BLM of a decision to convey. 
Doyon declared that none of the. 


~ procedures” itemized were accom- 
plished, and that the unavailability 


of the land does not excuse. the BLM 
from performance. i 

In its Answer, BLM edlaned Gide 
it is not required, nor is it Depart- 
mental policy, to issue and serve a_ 

| regional corporation with a draft 

. decision rejecting selection applica- 
tions. BLM maintained that it has 
: ‘never had a practice of circulating — 
copies of draft selection rejections 
—.. for review. 
 BIM argued that dis S nieans : 
. at 43 CEFR: 2653.5, describing the — 


steps the Department takes to eval- 


‘uate lands selected under § 14(h) 
(1) of ANGSA, do not apply when 
‘the selected lands are unavailable. . 
-. and the selection applications must | 
be rejected at the outset. BLM — 
stated that the regulations. are si- 


lent. as. to” what is required in the 


event that the selected lands are 


unavailable from the start, but as- 
_ serted that.where the Secretary has 


= no discretion — under ANCSA to | 


LTD. . 


: convey the tae qande no pur- = 
pose would be served by requiring: 7 
the Department to conduct the in- 
vestigations described in-43 CFR 


2635.5. BLM declared that. regula-. 


tions, like statutes, should not be~ 


construed to reach unreasonable, 
useless, or absurd results. 


~ Doyon replied that evaluation of = 
the historic characteristics of an 
identified site is. ‘required under a 


number of laws besides ANCSA_ | 


and is also necessary to properly © 
adjudicate the 
Doyon argued : 


State _ Selection. 


If such an evaluation shows Phar the land 7 


is not vacant nor unappropriated then 


the State selection must be rejected, and, 


in fact, the land is them available for _ 


Doyon. selection since regional corpora- 
tions are the only. entities which have 


statutory authority to select. such eul- oe 


tural sites. 


Doyon’ S ‘Reply at 2. 
: Doyon asserted : 


BLM ’s contention that Doyon’ S selection . ; 


- had to: be “rejected at the outset”? is not ; 
- factual. There must bea field ‘investiga- i? 


tion before it can be determined that the | 
State selection is valid and did, in fact, 


se segregate the lands: one selection by 
Doyon. | . 7 is 


Doyon’ S Reply at 3. | = 
~ With regard to- the ‘matter ‘é - 
notice, Doyon declared that it has, : 
in fact, apparently been the policy _ 
of the Department: to serve Doyon 


with notice of its intent to reject — 

selection applications, particularly 
§ 14(h) (1) cemetery and historic 2 

site selections. 
that it has been the long-standing | 
_ practice of the. Department to do so, | 
and attached as Appendix I to its 


Doyon contended 


Reply copies of three recent BLM. 


Sa, of intent to reject Doyon § 14 
— (h)(1) selections and requests for 
relinquishment of the selections. 


~ Doyon asserted that there ¢ are sound - 
reasons for the Department to in- 
form Doyon prior to rejection of 
| - gerted by Doyon in fact. exists, 


§ 14(h) (1) selections: 


(1) opportunity © for. ‘Doyon to correct, 
where necessary, the peer desc Dione of 


| — selected sites ; 


(2) opportunity for Povo to file, where 
- appropriate, 


a Poo aeeament of the 
selection; and © gw 
(8) satisfaction of the requirement of 
maximum participation by Natives in de- 
cisions affecting their rights and property. 
In reply, BLM reasserted that it 
has not had a policy of circulating 
copies of draft selection rejections. 
BLM distinguished the notices filed 
by Doyon as involving § 14(h) (1) 
selections of lands included in other 
Native selections rather than of 
lands which were unavailable for 
§ 14(h) (1) selections due to prior 
State selections. BLM reiterated its 
position that it is not required to 
give Doyon advance notice of rejec- 
tions of § 14(h)(1) selections of 
State-selected lands, and that 


_ BLM’s failure to issue such notice 


; does not preclude protection of pres- 
er vation of cultural sites. 


Decision. | 


BLM’ Ss. decisionmaking. process 


must follow applicable published 

- Departmental regulations and poli- 
cies. Doyon does not allege the exist- 
ence of any published Depart- 
mental regulation or policy requir- 
_ ing notice of intent to reject prior 
to.the publication of a final decision 
pursuant to 48 CFR 2650.7(d). 


Doyon has alleged that the BLM, as" 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


er matter of. een a is: 
sues notice of intent to reject § 14 
(h) (1) selections of lands previous- | 


ly selected by the State. 
[1] Even if an internal agency 
policy or practice such as that as- 


Doyon has failed to show how viola- - 
tion thereof creates error in the ap- 


-pealed decision of the BLM. In the’ 


absence of allegation of error in the 
decision itself, an allegation that an 
internal unpublished agency prac- 
tice regarding predecision proce- 
dure was violated does not provide 


a basis for appeal to this Board. 


Citing 43 CFR 2650.0-2 and §2 
of ANCSA, Doyon argues ‘that 
BULM?’s failure to serve Doyon with | 
a draft copy of the subject BLM 
decision denied Doyon the oppor- 
tunity for maximum participation 
in the decisionmaking process. 

[2] The Board recognizes the im- 
portance of the policy established 
by §2 of ANCSA. Nonetheless, in 


_ this appeal Doyon’s reliance on § 2 


is misplaced. The general language 
of 43 CFR 2650.0-2 and § 2(b) of 
ANCSA that the settlement of 
claims of Alaska Natives be accom- 


plished with maximum participa- — 
tion by the Natives in decisions af- 


fecting their rights and property 


- does not establish an appealable 


right to. predecision. notice of De- 


: partmental intent. to ree a ace 


tion. tee 
BLM asserts. that State lesion : 


of the lands prior to Jan. 17, 1969, 


excluded the lands from the defini- 


tion of public lands in § 3(e) of 
ANOSA, thus making. them un-— 
available for selection under § 14 


(h) ()- The Board ps even 


‘ ‘188 ED. 7 
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did not ae a BLM’s finding 
that the selected lands (except U.S. 
‘Survey No. 5096) were not public 
lands, but did argue that the lands 


were not necessarily eee for. 


= —§14(h) (1) selection. - 


[8, 4] “Public lands” as defined 


~ by §3(e) of ANCSA do not include 


7 lands identified for selection by the — 


State prior to Jan. 17, 1969. Fur- 
ther, only unreserved and unappro- 
-priated public lands are available 
for. selection under §14(h) (1) ot 


ANCSA. Since the. subject lands, 
because of their selection by. the 


State on Sept.. 29, 1960, were not 


- public lands, they are unavailable: 


for §$ 14(h) (1) selection, and Doy- 


on’s selections thereof must: be 1 re-. 


jected. 
Doron argues that asi of 


the land’s: availability for §14(h) 


_ (1) selection, the Department is re- 


cedure described in 43 CFR 2653.5 
(h) through 48 CFR 2653.5(k). 


The Board disagrees. These regu- 


lations establish a standard proce- 
dure for agency review of § 14(h) 


(1) selections of unreserved and un- 


- appropriated . public . lands. ‘The 


BLM determined, and the Board. 
has here affirmed, that the lands se~ | 


_ lected by Deyon were not: public 
lands within the scope of ANCSA. 


Since the Secretary of the Interior 


. has no discretion to convey nonpub- 


lic lands, the agency procedure de- 


_ scribed in the regulations cannot 


affect. the decision to reject the se- 


lection. It would be a meaningless 


— act. with no legal . consequence to 


apply regulations governing the 


- _ validity of a selection of public 


or 


lands to a selection of: “nonpublic - | 


lands. _ 
[5| The Board finds hae cpa 


mental regulations at 48 CFR 


2653.5, insofar as they prescribe a 


| apeciaed course of action including 
_ publication, referral, Investigation, — 
conferring, reporting, etc., by the — 
Department with regard to selec-— 


tions of public lands made pursuant. 
to §14(h) (1). of ANCSA, cannot 
apply when the selected lands are. 
not public lands and the selection - 


| applications must be re) jected at the 


outset. 
Doyon claims that evaluation ot 


‘historic: characteristics of an.iden- - 
tified site is required under laws be- 


sides ANCSA, and that’ transfer of 
such sites to the State without field 
examination violates the Act of 
Aug. 31, 1979 (P.L. 96-95), the Act 


quired to follow the course of pro- of Aug. 21, 1935, and Executive 


: Order No. 11593. 


The decision here aioe only 


rejects certain of Doyon’s § 14(h) 


(1) selections, and in no manner 
approves conveyance of the subject 
lands to the State. Furthermore, 
potential violation of the acts and. 
executive order cited. by Doyon are 
immaterial to rejection. of Doyon’s 


§14(h)(1) selections. Thus, Doy- 
- -on’s concerns regarding such viola- 
_ tions are not properly a portion. 

of an appeal of the BLM decision — 
herein appealed. This appeal must 


be dismissed as.to those issues. - 7 
Based on the above findings and 


conclusions, the. Board. hereby af- | ie 
firms the above- designated decision 
‘of the Bureau. of oe ee 


ment. 


“ 882 
This pais a unanimous de- 


? cision of the Board," 


ot UDITH M. Brapy | 
Administrative Judge 


 Apreat. F, DUNNING - 


Administrative Judge | | 


ones oe A. BALDWIN | 


eens J wige 


KING QUARRIES, INC. 


3 IBSMA 357 


Decided Sepiember 2 29, 1 981 ; 


| Appeal. by King Quarriers, Ine., for 


review of the Feb. 6, 1981, decision of 


Administrative Law Judge Sheldon L. 
Shepherd, Docket No. IN 1-15-R, 


_ of Violation No. 80-3-13-83 in which 


the Office of Surface Mining Reclama- — 
tion and Enforcement charged a vio- - 
lation of 30 CFR 715.15(a) (require- 


ments for the disposal of excess spoil). 


Affirmed as modified. 


1. ‘Surface Mining Control ait Recla- | 


~ tion Act of. 1977: Spoil and Mine 
Wastes: 


‘ Words and Phrases _ 


violation of the requirements for the 


handling of excess spoil set forth in 30 . 


CPR 715.15 (a). | 
" APPEARANCES: Neal. 5, et en: 


-  Esq., Cambridge, Ohio, for King Quar- 


- ries, Inc.; Myra Spicker, Esq., Office 
of the Field Solicitor, Indianapolis, 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


-Generally—Surface Mining 
Control and Reclamation Act of 197 @: 


£88 ID. | 


Indiana, Susan A. Shands, Esq., and : 


- Mareus P. McGraw, Assistant Solici- — 


tor, Division of Surface Mining, Office 


of the Solicitor, for the Office of Sur- - 
: face Mining Reclamation and Enforee- 


ment; 


OPINION BY THE INTERIOR ne: 

7 BOARD OF SURFACE — a 
—. MINING AND | 

RE CLAMATI ON APPEALS 


This appeal was brought by King > 
Quarries, Inc. (King Quarries), for 


review of the decision from. the 


Hearings Division denying the com- 
pany temporary relief from viola- 


tion 3 of Notice of Violation No. - 
-80-3-18-83, in which the Office of 
Surface. Mining Reclamation and . 
e4 _ Enforcement (OSM). charged a 
denying temporary relief from Notice — 


violation of the general require- 


‘ments of 30 CFR 715.15(a) for the 
disposal of excess spoil. For the rea- 


sons set forth below we affirm the 


denial of temporary relief. 


P a. eiuhl iid Procedural 
&B ackground 


King Quarries conducts surface 
coal mining and reclamation opera- 
tions pursuant to Ohio strip mine 


permit C-1233 in Muskingum Coun- 
: ty. Ohio. At this site the company 

“Haeceess ana eB ‘When. the Sadeiee does 
not support a finding that spoil is-being | 
used to achieve the approximate original 
contour of the mined area, temporary ; 
relief will not be granted from an alleged 


is engaged in a type of mining | 
called “daylighting,” by which the 
crown of a hill is removed to ex- 
pose an Ener ae seam of coal 
(Tr. 69). . 

When an. OSM aapatios wa 


King Quarries’ permit area on Dec. _ 


18 and 19, 1980, he observed that 


the company had pushed spoil from 
‘a portion of the hill being mined 


into two hollows (referred to aS | 


ie ent’s Exhs, 3 


, KING QUARRIES, INC. 
a _o ee: September 29, 1981 


2 Heliows 3 ind 5) 8 at. the igase of the 
hill, below the elevation of the coal 
seam (Tr, | 


drainage course (Tr. 27-35; Re- 


_ spondent’s Exhs. 4-11). On the basis 
of these observations the inspector - 
charged King Quarries with. vio- 

lating the general requirements of 


30 CFR 715.15(a). concerning the 


disposal of excess S.Bpoil. (Respond- 


i ent’s Exh. 1). 


King ou explains its place- | 


~ ment of spoil in hollows 3 and 3 as 


part of its plan to return the mined | 


area, to. its approximate original 
contour (Tr. 65-66, 69). The com- 


a pany intends to recreate. the. hill | 
being mined by moving the over- 


burden from éach new exposure of 


coal to. the preceding area of coal. 


excavation (id.). In this process the 


- overburden first removed: from the 


hill will be graded out into hollows 


3 and 5 where it will form part of 


the base of the reformed hill (Tr. 


65-66, 75-76, 97-98; _Respondent’s : 


Exh. 12; Applicant's Exh. a 
~The mining plan concerning hol- 
lows 3 and 5 that King Quarries 


first submitted to the Ohio Depart- 
ment of Natural Resources included 
- & provision for the construction of 
valley fills in the hollows, pursuant 
to State regulations (Tr. 69-70; Re-. 
- spondent’s Exh. 12). Informed by 
State officials that the proposed val- 


ley fill structures would not be nec- hand, and I believe that the spoil mate- 


rial, whether or not. it is excess spoil or |. 
whether or not it is necessary to return _ 
to the approximate original contour when _ 

-it is disposed of in a. valley such as the 

- one in- question, must be disposed of in a 


essary, the. company abandoned its 
_ original mining plan i in this regard 


(Tr. 76-77; see Tr. 40, 44, 51, 62). 
| "Following OSM’s issuance of the 
notice of violation to King Quar- 


18-20, 27-35; Respond- — 
8-11). In both hollows. 
‘the spoil had disrupted. the natural 


ries, ‘the company sought temporary 


~ relief from the alleged violation of ~~ 
30 CFR 715.15 (a). In support ofits 
application King Quarries attempt- an 
ed to show that the spoil placed in © 

; hollows 3 and 5 would: be used’ to 
return the mined area to its. ap- 
proximate . original contour and, — 


thus, that it is not “excess spoil”. _ 
that must be handled in accordance — 
with 80 CFR 715. 15(a). A hearing 
on the application - was held on Jan. 


99, 1981; the Administrative. Law 
a udge - seabed a written decision 
denying temporary relief on Feb. 6, 
1981. The basis of this decision. was ; 

| sot forth as follows: | 


I do not believe that it is a 1 question. of 


_ excess: spoil .versus spoil necessary. to re- 

turn to the approximate original contour. 7 

-. The erux of the problem . after hearing | | 
‘the testmony and: reviewing the evidence 

- was stated in Comment: No. 11 of 42 FR 


62648 (December 18,: 1977) regarding 80. 


©PR 715.15. -The commenters. stated as. 
- follows: 


“The. intent of the regulation is — 
to require that all fills that encroach upon 


or obstruct any natural stream channel, 
other. than those channels: on highland - 
areas such as natural rills and gullies, - 
meet the requirements of § 715.15(b).”. | 
The purpose of those. detailed. require- : 
‘ments is to attempt to prevent the erosion — 
of the spoil. If the spoil is merely shoved pint 


in the hollow, graded ‘and reseeded, it 


would be. very susceptible to erosion. The 
: requirements of rock underdrains, de- — 
7 positing in lifts and compacting may be 


expensive. So would the results or erosion 


of the spoil which is disposed in an un- 
‘controlled manner such as in this case. . 


In my judgment that is the situation at 


certain ‘manner set forth in 715. eee 


894 — 
The requirements are generally those re- 
quired in the remedial action portion of 
Violation No. 8 of the above notice of 
violation. 

I, therefore, conelude that ae. appli- 


- Cant has not shown that there is a sub- 
stantial likelihood that the. findings of 


the Secretary will be favorable to it as re- 
quired for granting temporary relief un- | 


der Section 525 of the Act. 


(Decision of Feb. 6, 1981, Docks 
| . No. IN 1-15—R, at 3). 


- Discussion and C onolusion 


is Because of the basis for the: a 
_. ministrative. Law Judge’s holding 
against it, King Quarries reasserts. 
on appeal that the spoil placed in - 

hollows 8 and 5 is not “excess spoil” 


and, , thus, that it has not violated the 
provisions of 830 CFR 715.15(a) for 
the placement of excess spoil. On the 


_.basis of the record before us, we con- 
clude ou the: spoil appears to be. 
“excess?” 


and, therefore, we affirm 
the decision on appeal as so modi- 
fe es , 

Excess spoil is described in 30 
CFR 715.15(a) as “[s]poil not re- 


quired to achieve the approximate — 


original contour within the area 
where overburden has 
moved.” The term “approximate 
original contour” is defined to mean 
“that surface configuration achieved 


mined area so that the reclaimed 


area * * * closely resembles the gen- 
eral surface configuration of the 


land prior to mining and blends into” 
and complements the drainage pat- 


_ tern of the surrounding terrain.” 30 
| ck R 710.5 (italics added). _ 
- fA] The record before us shows 


that hollows 3 and 5 are below: the 
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been re-. 
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| oraucn of the coal seam. that King 


Quarries intends to mine; : therefore, | 


_ they will not be part of a “mined 
area.” Thus, i in accordance with the 


provisions above, the placing of 
spoil into these hollows can only be — 


considered as a part of returning 


the mined area to its approximate 
original. contour if the spoil does 
not interfere with drainage through 
the hollows. OSM’s evidence tends 


to show that drainage through the 


course of the hollows has been im-_ 


- peded by the spoil graded into them ; 


therefore, we cannot conclude a 


this stage 1 in the proceedings that the 


spoil is being used to achieve the ap- 
proximate original contour of the 


mined area.) 


Perhaps upon further review _ 


King. Quarries will be able to show 
that after final grading the drainage 


pattern of the area surrounding the 


mined area will be uy the 


same as’ before mining.? The com- 
pany has not shown this in the 
record of the proceedings on its ap- 
plication for temporary relief; 


1The posture of the Ohio regulatory au- 
thority in this regard cannot relieve King 
Quarries. of its obligations under the Depart- 
ment’s regulations. E.g., Cedar Coal Co., 1 
IBSMA 145, 86 1.D. 250 (1979). 

2 There may also be considered the possibil- 
ity that the spoil that has been placed in hol-| 


lows 3 and 5 might be needed. elsewhere within 
the permit area to return the mined area to its . 
approximate original contour, assuming that: a 


King Quarries does not show upon further re- 


ylew that spoil may be placed in these hollows 
to achieve the approximate original contour of 


the mined area. See generally Tennessee Con- 


_ solidated Coal Oo., Inc., 3 IBSMA 145, 88 LD. 
~§08 (1981). 


(evidence held. not. to. support 
OSM’s contention that spoil material tempo- 


‘rarily placed on working bench would not be - 


necessary to achieve approximate original con- 
tour}. Neither King Quarries: nor OSM has 


presented evidence to this effect thus far in — 


the anne 


0) _. SELDO. CO., INC. 


oe : 


a aa er 80, 1981. 


: thaterore, it re aot show a sub- 


stantial likelihood that it will re- 


ceive a favorable decision on its” 


‘application for review. 

Because of our holding that King 
Quarries has not shown a substan- 
tial likelihood of prevailing under 
its application for review of the 
notice of violation, we need not ad- 
dress the requirement of 30 U.S.C. 
§1275(c) (1976) and 48 CFR 
4.1263(c) that an applicant for 
temporary relief must state and 
show that such relief “will not ad- 


versely affect. the health or safety 


of the public. or cause significant, 
‘Imminent environmental pa to 
land, air, or water resources.” 


For the foregoing reasons the de- — 


cision of the Hearings Division 


‘denying King Quarries, Inc., tem- 


porary relief from Notice of Viola- 
tion No. 80-3— 13-83. is affirmed. 


Moun J. Ninteny : | 
Administrative I udge | 


NEewron FRISHBERG - 


Administrative J udge : - 


Wi A. tevin - : 
| Obie if Administrative tudge , 


re OF SELDO CO., INC. | 
D.B.A. DESERT MATERIALS CO. 


IBCA-1 194-5~7 8 


Decided September 30, —L98L 


Contract No. YA~511-CT6-138 and 


Contract No. YA-511-CT6-1 84, Bu- 


reau of Land Management. 


Sustained i in part. 


Al Contracts: ‘Disputes and Remedies: : 


| Equitable Adjustments 


Where ‘the Government admits liability 
and the quantum evidence adduced by 


the parties is not satisfactory, the Board 


will.determine the amount of equitable 


adjustment by utilizing the jury verdict 
approach. 


2. Contracts: Construction and Opera- 


‘tion: General Rules of Construction 


The Board rejected the argument of the 
contractor that the language of the Work 
Stoppage Clause, providing that the con- 
tractor will not be entitled to additional 
compensation for stop work orders of 
reasonable duration, should be inter- 


preted to allow a claim to be compensable 


where the total duration of a series of | 
stop work orders was over 50 percent of 
the total performance time of the con- 
tract. The Board found that no single 


‘stop work order in a series of five issued 
was _of unreasonable duration and held . 


that the subject language. was intended. 


to apply to only one stop work order at 


a time, and since the parties stipulated 
that each stop work order was reason-— 
ably and properly issued, ‘the claim was 
not compensable. ws 


~ 3. Contracts: Construction and Opera- : 
_ tion: Drawings and Specifications. 


Where the Board found that the Govern- 
_ ment withheld information from the con- . 


tractor pertaining to test results show-_ 
ing the plasticity index of an alternate 
borrow pit, it was held that the contrac- 
tor was entitled to an equitable adjust- 
ment for resulting additional costs on the 

basis of defective specifications. | 


APPEARANCES: Joseph J. Ford, Hud- 


son, Creyke, Koehler, Tacke & Bixler, 
Attorneys at Law, Washington, D.C. . 


‘for Appellant; William A. Perry, De- 
partment Counsel, Denver, Colorado, 


for the Government, 
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OPINION BY 
_ ADMINISTRATIVE 

JUDGE DOANE 


INTERIOR BOARD OF 
CONTRACT APPEALS | 


‘Background eo. 
This is an appeal from the con- 


. tracting officer’s final decision in- 


volving three claims under two con- 


tracts numbered YA-511-CT6-138 , 


and YA-511-CT6-184  (herein- 


after, #188 and #184). The first. 
contract, #4188 was entered into be-_ 
tween Seldo Co., Inc., d.b.a, Desert. 


Materials Co. (Seldo), and the Bu- 


— reau of Land Management : (BLM 


or Government) for the repair of a 
dam break and other related work 


at, the Upper Centennial Detention | 
Dam in Yuma County, Arizona. _ 
The contract price was $33,484. The — 
second contract, #184, between the _ 


same parties, was for the construc- 


tion of a reinforced concrete retain- 
ing wall and other related work, 


also at Yuma County, Arizona. The 


contract price for the second con- — 


tract was $13, 520. 


The first claim arose out of the - 
failure of the Government to fur-_ 
nish an anchor chain as required — 


by the specifications. The contract- 


— ing officer allowed Seldo $10, 985.62 
as an equitable adjustment, but. 


Seldo . claims — $14,536.25 plus 
1,084.92 profit. Since the Govern- 


ment admits liability, the remain- 

_ ing issue pertains to quantum only. . 
The second claim stems from a se- _ 
ries of “stop work” and “resume 


> work” orders issued by the Govern- 


- ment during the project. The par- | 
ties agree that the issue here i is not 
one of fact but strictly a question- 
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Arizona, 


lant’s Exhibit 8—(AX-8):; 
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= ot ie that is, ahethee the claim a 
is compensable. ‘The third claim = 
wes. _ presents a question of fact—that i is," 

_ whether Seldo was given certain in- _ 

. formation pertaining to the soil 
condition in an alternate borrow 


area. The legal basis of this claim 


is alleged to be a differing site (or | 


changed) condition. The parties. 


have agreed that on claims 2 and 3, 


only the question of entitlement is 


at issue and that should Seldo pre- 


vail on either. or both claims, the 
question of quantum should. be 
remanded for negotiation. > 3 

A 1-day hearing was held with — 
respect to this appeal at Phoenix, — 
and both parties sub- 
mitted Ppaeane briefs. 


1—The Anchor Chain 


Claim No, 
Discussion 


“Seldo argues that it is entitled to 
the amount supported by the Gov- 


~ernment audit with respect to this 


claim, since the Government had 


admitted liability (AB-2)2 The 


Government contends (GB-2, 3) 


that: The audit did not. find any- " 
thing due the contractor but is an ~ 
—eXpression of Seldo’s total costs for 
the two contracts;: 
analysis of the claim appears in the _ 
contracting officer’s findings (AF-  _ 
21, Contract #138) ; that appellant — 
has submitted no-evidence to estab- . 


; that the only 


lish that such analysis 1s wrong. 
that some of the days of delay were 


ca References to the record : throughout this _ 


- opinion will be typically abbreviated as fol- — 


Appeal File, Item 2—(AF-2); Appel- . 
Government Ex- . 
hibit 3—(GX-—3); Transcript, page 24—(Tr.. 


lows: 


24); Appellant’s Brief, page 16—(AB—16); 
-Government’s Brief, page 10—(GB-—10). 


oe een ee Oe : _ September 90, 1981 

a i to rain, as eee by the inspec- : 
and. that the to resort to a jury verdict approach : 
and find that appellant is entitled . 
to an additional equitable adjust- 
ment of $2,320, approximately half 
the difference ‘between. the. allow- 
~ ance made by the contracting officer 
and the total costs plus -profit as 


_tor’s logs. (GX-8) ; 


_ audit report. provided no credit. to 
‘the Government for those days, 
_ while the equitable. adjustment | de-_ 

| termined by. the. seatrerene officer 


did. | 


| The contracting ofeee was nol 
7 produced as.a witness to explain his" 
analysis nor was any auditor called — 
as a witness-to show what factors ; 
were. considered | or excluded . in. : . 
making the audit report. The andit an 
(AF-11, Contract: 4138), the con- 
tracting officer’s findings and deci- 
_ sion (AF-21, Contract #138), and. 
the inspector’s logs. (GX-8), con-- 


stitute the only evidenes of record 


referred to by the parties as sup- — 
porting their respective positions. 


These three documents, by them- 
selves, are inconclusive toward fur- 


- -nishing a reliable basis for our 


_ determination of this quantum 


. question, The audit report contains — 


. different terminology with respect 


to cost items from that used by the — 
contracting officer i in his decision so — 


. that a rational comparison appears 


impossible. Seldo had the burden of 
proof and relied entirely on the 


audit report. to support. its claim, 


but.as pointed out by the Govern- | 
ment counsel, the report does not. 
purport to anal any technical or 


engineering factors that may be in- 


volved. On the other hand, the con-- 


tracting officer has made no attempt 


in his finding and decision to jus-— 
tify his variances with the audit 


report. — - 
: | Decision : 


ie, not’ care eecned 


with the quantum. evidence adduced » 


| follows: 


INC. 897 ; ; 


by ce party, we are. = Gomnpelled 7 


verified by the. audit report. 


Claim No. @—The F looding 
| Conditions = 


Discussion ae 


The eee stipulated that. ‘five 


Sion work and resume work. orders 
were issued by the Government on 


the following ¢ dates : 





Stop work _ Resume eee: “Total _ 

7 | days © 
1, Aug. 18,1976_. Aug. 23,1976 © 11. 
2. Sept. 5, 1976__- Sept. 15, 1976 Hh. 
3. Sept. 23, 1976_. Oct. . 6, 1976 4 
4, Oct. 23, 1976.. Nov. 16,1976 25 — 
5. Dec. 31,1976__ Jan. 10,1977 11 


The parties also stipulated that 


‘the Government acted reasonably | 
~ and properly i in issuing these stop. —_ 


work and resume work orders when ; 
they did. Government fault is not 
the issue: It is undisputed that the 


“subject. orders were issued under 
Clause 13 of the Additional: Gen- — 
eral Provisions contained * in. both 


contracts, That clause” reads as 


18. WORK STOPPAGE BY THE Gov- 


| ERNMENT—The Contracting Officer, by 
issuance of a stop work order, may di- 


rect the Contractor to shut down any — 


work that may be subject to damage be- 


898° 


cause of weather conditions, fire age - 
or because it is impracticable to work | 
during the winter season. The. Contrac-. 
tor will be given a resume work order, © 


which will document the date the work 
‘stoppage ends. 
be entitled to additional compensation 


for such stoppages which are. of reason- : 
able duration. The Contractor will be 
given a time extension equal to the period ~ 


of fire danger or winter. shutdown, but 
will not be granted a time extension be- 
— cause of reasonable stoppage for weather 


conditions unless the delay, caused* by: 


such stoppage, is excusable within the 


Meaning of Clause 5(d) of SF-23A or 
Clause 2(b) of SF-19, whichever form 


is part of this contract. 


Appellant: makes two arguments 
with respect to the second claim: 
(1) That the total of 72 days of de- 
lay compared with the total per- 
formance. time of both contracts, 


140 days, suggests that the stop- 


pages were of unreasonable dura- 
tion, and therefore, by implied con- 
struction of the third sentence of 


Clause 13, supra, the contractor és 


entitled to additional compensation ; 
and (2) that Clause 13. “is much 
akin to the Suspension of Work 
Clause” (Clause 23 of the General 
Provisions contained in the subject 
contracts) and, based upon the 
reasoning of the Court. of Claims, 
applied in Fruehauf Corp. v. United 
States, 587 F. 2d 486 (1978), citing 
M rte Ohupmnin & Scott Corp. v. 
United States, 192 Ct. Cl. 848, 429 
_F. 2d 481 (1970), Seldo should not 


have to bear the burden of a drastic — 
increase in its time and cost of per-— 


formance resulting from delays of 
an unreasonable duration. 


We re} ject Seldo’s first meena | 


concerning the construction of the 


third sentence of Clause 13. The 


_ Janguage of that sentence does not 
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The Contractor will not 
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in any way purport té deal with the 


total duration of a number or series 
of stop work orders. It is our view 
that. such language, of necessity, — 


pertains to only one stop work order 
at a time, since under any particu- 


Jar contract, there is no way of pre- 
- determining whether none, one, or 
several stop work orders may be re-~ 
: quired because of fire danger or ad-— 
verse weather conditions. As point- — 
ed out in the Government’s brief, 


the inspector’s logs (GX 6, %, and 
8) show that the stop work orders 
were issued because of rainfall; that © 


they were in effect only so long as 


the conditions at the site were un- 
suitable for work; and that the re- 
sume work orders coincide with 
Seldo’s own suggestions as to when 


yt would be able to resume work. In 


these circumstances, we find that no 
stop work order continued for an 
unreasonable duration. 

Appellant’s second argument, 


likewise, is without merit. It is true 
that Clause 13 and the standard sus- 
pension of Work Clause are alike 


in that they both deal with work 
stoppages, However, their “kin- 
ship” stops there. The two clauses 
have different functions. The Sus- 
pension of Work Clause reads as 


| follews: 


23, SUSPENSION OF WORK 
(a) The Contracting Officer may order 


the Contractor in writing to suspend, de- 
lay, or interrupt all or any part of the 


work for such period. of time as he may 
determine to be appropriate for the con- 


venience of the Go vernment. | 


(b) If the performance of all or any | 
part of the work is, for an unreasonable 
period of time, suspended, delayed, or In-— 
terrupted by an act of the Contracting : 
Officer in the administration of this con- 
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tract, or Pie his failane to. act ‘within the 


i time specified in this contract (or if no 
time is specified, within a reasonable 


time), an adjustment shall be made for 
any increase in the cost of performance 


of this contr act (excluding profit) neces- 
sarily: caused by such unreasonable sus- 
pension, delay, or interruption and the 
contract modified in writing accordingly. 
However, no adjustment shall be made 
under this clause for any suspension, de- 


lay, or interruption to the extent (1) that 


performance would have been so suspend- 


ed, delayed, or interrupted by. any other 


cause, including the fault -or negligence 


of the Contractor or (2) for which an 
equitable: adjustment is provided for or | 


excluded under any other. provision of 
this contract. 


“(¢e) No claim under this clause shall — 
be allowed (1) for any costs incurred — 


more than 20 days before the Contractor 
shall have notified the Contracting Officer 
in writing of the act or failure to act in- 


volved (but this. requirement shall not 


apply as toa claim resulting from a sus- 


pension: order), and: (2) unless the claim, 
in an amount stated, is asserted in writ- 
ing as soon as practicable after the termi- 


nation of such suspension, delay, or in- 
terruption, but not later than the date 
of final payment under the contract. 


It is apparent that Clause 13 per- 


tains to work stoppages which may — 


be issued by the contracting officer 
because of. fire danger or adverse 


. weather conditions, while Clause 23 


_alléws the contracting officer to is- 
sue stop work orders for other rea- 


sons as may be appropriate for the | 
convenience of the Government. 


Since it is undisputed | that the stop 
work orders here were properly 


3 issued. under Clause 13, because of 


| rainfall, it follows that the Frue- 
hauf and Merritt- Chapman cases, 
supra, cited by Seldo are not in 
point. In those cases, stop work 


orders were issued under Clause 23. : 


“INC. 
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: Sebati the limitation of f the | 
second sentence of ‘Clause - 23(b), 


under the facts of this case, pre- 
vents 
ue by. Seldo. 


Decision - 


Therefore, haying failed to us! 
tain its burden of proof in support 


of entitlement, Seldo’ s claim. No. a 


1s hereby denied. 


Claim. No. 3—The Soils Condition . 


¢ lavm — 


| Discussion 


The question here is eines ap- 
pellant is entitled to an equitable 


- adjustment for extra costs resulting . 


from the Government’s failure to 


furnish information pertaining to 
_ the plasticity of soils in the alter- 
nate borrow area to be used to 
mopar the breach in the dam. 


It is undisputed that. the contract 
davies. showed a plasticity index — 
of 4 for the principal borrow area. 
but did not show: the plasticity i In- 
dex for the materials in the alter- 


nate borrow area; that a general - 


note on drawing No. AZ-02-9172-2 
stated, “materials from the princi- 


pal and alternate borrow pits will 
be blended at the most optimum 
mix to obtain desirable properties 
of the borrow materials in the com- 
; pacted earthfill . embankment and_ i 


core trench” (AF-2) ; -that.in April — 


of 1976, Mr. Kenneth F. Hansen, an : 


engineer for BLM, and the engi- 


-neer who prepared. the plans-and 
specifications of the breach work, 
determined that the’ plasticity test 


results for the principal borrow 


the equitable adjustment - : 


area were tae: oe in cae ike agile 


eat were too sandy or permeable to — 
achieve the desired compaction; 


that the plasticity index of 4 was 


indicated on the contract drawings — 
_ for the primary area, but because’ 
of the cutoff date for submission of 


the. contract document in order to 


‘have the contract awarded by the 
| end of the fiscal year, Mr. Hansen 
_. designated only the location of the 


alternate borrow pit on the plans 
leaving out the plasticity index in- 
formation for that pit; that the 
cutoff date was April 15 and that 
the test results ‘showing the plas- 


ticity of the soils in the alternate — 


pit were not received until after 


May 10, 1976; that the plasticity — 
- mdex toe Pat alternate pit was 12. 


as shown by Government Exhibit 
4, dated’ May 10, 1976. and that 
such information was never incor- 


- porated into the contract docu-— 
ments, but Mr. Hansen requested 


that the District Ofiice for BLM 


make the information available to 


all the bidders. — 


‘The’ Government sbetents (1) 


that Mr. Paul E. McCollum, the 


project engineer for appellant, 
- should have known from the gen- 
~ eral note on the drawings that since _ 
the plasticity index of 4 was indi- 


cated for the primary pit and a 


blending of the two pits was-re- 
quired, the plasticity index for the 
-- alternate pit. would have to be high- 
er in order to repair the breach ; (2) 


that Mr. McCollum had previous 
_ experience for 30 years in that part 
_of Arizona where the project was 
located and was therefore charge- 
_able with knowledge of local condi- 


| PECISION 5 OF THE DEPARTMENT OF THE INTERIOR 


[83 LD. | 


Honss (3) that sine the prebid © 
site inspection, Mr. McCollum de- 
clined to make a closeup inspection — 
of the alternate borrow area, and 
that since Mr. Wilson, the District 
Engineer for the Government, testi-_ 


fied (Tr. 78) that he showed all the 


prospective bidders the test. results | 
tor the alternate borrow area (GX— 
4), and since it is standing policy in 
the District Office to make available 


tol bidders all the information it has 
about a project, “there is no reason 
_ to believe Mr. Wilson did not make 


Government ee available to 


the contractor.” 


There is a direct conflict of testi- 
mony whether Government Exhibit 


4 was actually shown to Mr. Mc- 
Collum by Mr. Wilson. - - 
| McCollum testified that ig : 


Mr. 
made an appointment with Mr. 


‘Wilson to meet at the Lower Cen- 
tennial Dam site early in June 1976 
for a prebid site inspection; that 
he had bummed a ride with another 
contractor, Mr. Jack W. Taylor, 


who had no interest in the subject 


contracts, but who was making a 
trip to the general area in connec- 


tion with bidding on other projects © 


(Tr. 14, 15) ; that Mr. Wilson did 
not show up at the appointed time | 
of 10:30 a.m. on the appointed day, 
‘but did show up at the town of 
- Salome that day where. McCollum 
and Taylor were having lunch; that 
after lunch the three of them went 


back to the Lower Centennial Dam — 
site, the location of the retaining - 


wall project, but did not visit the 


Upper Centennial site; and that. he, | 


McCollum, was not given any in- 
formation, ¢ either written | or oral, 
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| concerning “ih nature. Or ‘borrow. 


pits at the. Upper. Centennial site, 


_ where the breach repair pr oject was. 


located. (Tr. 16). 
o On the other . hand, Fehr’ L. 


- Wilson, then the District Engineer 

_ for BLM, testified that he escorted. 
the prospective bidders for the sub- _ 
ject contracts at the prebid onsite. 

inspection, and that he did go with 
McCollum and Taylor on the tour 
of the Lower Centennial Dam site | 


as related by McCollum (Tr. 77). 


. When asked how many people were 
in the party, Mr. Wilson testified 


as follows: “I don’t know for sure. 
It seemed like there were quite a 


few when we went-to the Centennial. 


Narrows. And then T showed them 
the water spreader system below 
Centennial Narrows and at that 


_ point most of the contractors left” 


(Tr. 77 (italics: supplied) ). 


Mr. ‘Wilson also. testified that: his 


: recollection coincided with the testi- 


mony of Mr. McCollum and Mr. 


-_ Taylor except that he did take them 
_ to the Upper Centennial Dam site 
and when. on top of the dam pointed 

out the alternate borrow area and 


asked them if they would like to go: 
down and ‘see it and they said they — 
did not want to; and that upon re- _ 
turning to the vehicles, he showed - 


Mr. McCollum Government Exhibit 


4, the test results (Tr. 78), but gave 
him no copies and did not have a 


- signature acknowledging that Mr. 
it McCollum had examined the docu- 
_. ment (Tr. 79). 


The testimony of Mr. McCollum 
regarding the onsite inspection at 
_. the Lower Centennial Dam was cor- | 
-_ roborated by the testimony of Mr." 


Jack Ww. ‘Taylor. He ‘verified oa. a 
the Government representative did 
not take them to the Upper Centen- 
nial Dam and that no written in- - 
formation was given either to Mr. 
McCollum or himself related to the 


Upper Centennial (Tr. 41-44). Mr. » 
McCollum also testified (Tr. 26-33) 
that. Seldo had great difficulty in 

achieving the correct blend of ma- ~ 


terials. in the two borrow pits and _ 
_in getting water to-permeate the al- 
ternate borrow. pit material so that 


proper compaction could be accom- 
plished and that it was not until 


late December of 1976, after incur- 


ring considerable extra costs, when 


he Ageia the Government in- 
spector, Mr. Martin Fuller, to see | 
if the BLM Office had any further — 


information: on. the alternate. bor- 


row pit material. The inspector’s : 


_ log for December 22 (GX-7), veri- 
fies that the inspector. did obtain the — 
information contained in Govern- 
ment Exhibit 4 by radio and that 
upon giving the information te Mr. 
McCollum, Mr. ‘McCollum said that 
the information had been withheld 
from him when he bid the job and 
that he intended to make a claim : 


fora changed condition. | | 
‘There was no corroboration. of -_ 
Mr. Wilson’s testimony that he gave 


the information to McCollum at the | 


onsite inspection. The corroboration = 
of McCollum’s testimony by both 
the testimony of Mr. Jack Taylor. 


and the entry in the inspector’s log 
of Dee. 22, 1976, together with the | 
unlikelihood of ‘Seldo- going to all 
the: extra work and expense of. try- 


ing properly to blend the: soils. in 


the two borrow pie if the plasticity oe 
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~ index information.’ had a given 


Seldo, compels our finding that the 
conflict of testimony, by a prepon- 
derance of the evidence, must be re- 
. solved in favor of appellant. We do 
not believe that Mr. Wilson delib- 
erately misrepresented the facts 
but, more than. likely, having es- 
corted numerous bidders to the 
project sites on prebid inspections, 
simply confused McCollum and 
Taylor with other contractors and 


believed: he had actually shown 


them the contents of Government 
Exhibit 4. 


The ee of appellant’s claim to 
; entitlement is on the basis of a dif-. 


fering site (or changed) condition. 


We do not believe that theory is” 
applicable here since there was no 


change, the plasticity index of the 


alternate borrow area was, through 
inadvertence, neglect, or whatever 
_ reason, simply withheld by the Gov- 


ernment from the contractor. How- 
ever, in Buck Brown Contracting 
Co., Ine., TBCA-1119-7-%6 (Aug. 1, 


1978), 78-2 BCA par. 13,360, this | 
Board held a road surfacing con- | 


tractor entitled to an. equitable ad- 
justment for costs incurred as a re- 


sult of failure by the Government 


to inform him of the actual condi- 


tion of an existing subgrade. But 


that holding was on the basis of a 
defect in specifications, 
There was no satisfactory expla- 


nation made by the Government in 


this case why a change order or 
amendment to the contract draw- 
ings was not made to indicate the 


plasticity index of the alternate 
borrow pit, if not in the prebid doc-_ 


uments, at least soon after the con- 


2 tract award. We hold, therefore, as” 
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we dia in the Brown case, ‘that ap- 7 


pellant has made out a case for en- | 


titlement to an equitable adjust- 
ment, not on a theory of a differing - 


_ site condition, but rather on a theory 


of defective snecifantions : 

It has been a longstanding rule 
of this Board that we may decide a 
claim on a theory not advanced by 
the parties if consistent with the | 
facts of record or legitimate infer- 
ences therefrom. Paul CO. Helmick 


Co., TBCA-389 (Oct. 31, 1956), 63 
LD. 3638, 3865-66, 56-2 BCA par. 


1096 at 2777-78; Singleton Con- 


tracting Corp., TBCA-1413-12-80 


(Aug. 12, sn 88 LD. 722, 81-2 
BOA pare 





Decision 


Swans ibe appellant's claim No. 
3 for entitlement to an equitable ad-— 
justment is sustained and the matter . 
of quantum is remanded to the con-» 


-_tracting officer for negotiation pur- 


suant to stipulation of the parties. 
| Summary 


By. way “of seesapi ulation? the 


‘Board has decided the three claims 
involved in this appeal as follows: 


Claim No. 1—Sustained in the 
amount of $2,320. 

Claim No. 2—Denied. 

Claim No. 8—Sustained as to en- 
titlement and remanded for negoti- 
ation as to quantum. 


~ Davin Doane 
Administrative Judge 


J CONCUR : : 


Wiis H, McGraw 
oa Administrative J wage 


: 1981 0 - 356-376 


903) ; CUMULATIVE IMPACTS UNDER SEC. 7 OF THE 7 


903 


_ ENDANGERED SPECIES ACT: 
- August 26, 10Rt | 


| CUMULATIVE IMPACTS. UNDER 
SECTION 7 OF THE ENDAN- 
GERED SPECIES AcT™ a 


| M-36905 Supp.) 


Endangered — Act of 197 3: 
Section ce Consultation 


The: July 19, 1978, Solicitor’s Opinion 85. 


ILD. 275 (1978) relating to analysis of 


cumulative effects during consultation 


pursuant to sec. 7 of the Endangered 


Species Act, and the July 24, 1978, memo- 


randum, which was.a supplement to that 


opinion, are withdrawn. Any further legal — 


advice on the matter will be provided by 


the Associate Solicitor for Conservation | 


and Wildlite. 


OPINION BY OFFICER - 
OF THE SOLICITOR | 


Memorannuat | | 
To: Drrxcror, Fisir AND Winpiire 
SERVICE 

From: Soxicrror | 
SUBJECT: WITHDRAWAL OF pa os 
‘Sorrcrror’s Orrnions on Cumuta- 
tive Errects Anatysis Unper Sxc- 


—TIon 7 or THe EnpaNereep SPECIES: ~ SERVICE 


Act 


T have reviewed the J uly 19, 197 8, | 


Solicitor’s Opinion (85. Tnistion 
Dee. 275) on the above referenced 
subject and am withdrawing that 
- Opinion and the July 24, 1978, So- 
licitor’s Opinion which supple- 
mented it. Any further guidance in 
this area may be provided by. the 


_ Associate Solicitor for Conservation 


and Wildlife. 


| Wrz H. Coupmox. 
| 8 olicitor 


| FNot in chronological order. 


_  ‘M-36938 
August 26, WBE 


- SUBJECT: 
Br Consmerep Unver Srcrion 7 or. 
THE ENDANGERED Sprcris AcT 


‘CUMULATIVE “IMPACTS UNDER 
SECTION 7 OF THE ENDAN- 
- GERED SPECIES AcT* 
“August a7, 1981 ee 
Radanpered: Species Act of 1978: 


Section 7: Consultation 


Warlier Solicitor’s | Opinions on cumula- 
tive impact analysis have been with- . 


Opinion M-386905. ~ 
(1981). Sec. 


drawn. 
(Supp.), 


‘Solicitor’s. _ 
88 LL.D. 903 


7 consultation under the Endangered 


Species Act must consider past and pres- 


ent impacts of all projects and human ~ 


activities, whether private, state or fed- — 
eral. Consultation must also consider the . 
cumulative impacts of other proposed fu- 


— ture federal projects in the vicinity which 
have undergone sec. 7 consultation and 


received favorable. biological opinions. 
Finally, consideration should also be 


_ given to the impacts of proposed state or— 
private actions whose completion prior to 
the completion of the federal project sub- 

ject to consultation is reasonably certain. 


OPINION BY OFFICE 
OF THE SOLICITOR 


To: Dmecror, Fis AND Wuoure | 


From: ASSOCIATE Sorzcrror, Con: 
SERVATION AND WILDLIFE | _ 
CumuLative EFFEcts To 


This memorandum sets forth the 
legal: requirements for considera- 
tion by federal agencies of the 


“cumulative effects” of other proj-— 
ects and impacts in determining 


whether a particular proposed ac- 


a tion complies with sec, a) of the 7 


“Not in chronological order. 
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Endangered Special Act. (BSA or 
The 


Act), 16 U.S.C. § 1536(a). 
Solicitor has now withdrawn all 
prior legal opinions? on cumulative 
impacts and sec. 7, This memoran- 
dum shall control the scope of con- 
sultation and cumulative impact 
analysis under the Endangered 
Species Act. 

Sec. 7 requires all federal agen- 
cles, In consultation with the Fish 
and Wildlife Service (FWS or 
Service), to insure that their ac- 
tions are not likely to jeopardize the 
continued existence of endangered 


or threatened . species, or adversely . 


modify their critical habitats. The 
_ Service consults with federal agen- 
cies and renders a biological opinion 
on the effects of agency action upon 
listed species, pursuant to sec. ms mh 
16 U.S.C. 1536(b). 

Consideration of the egal: ‘re- 
- quirements for cumulative effects 
analysis arose in 1978, as the result 


of sec. 7 consultations for two water 
development projects on the North 


_ and South Platte Rivers: the Gray- 
rocks Dam and the Narrows Proj- 
ect. As proposed, both projects 


. would affect downstream flows in 


the Big Bend area of the. Platte 
_ River in Nebraska, an area des- 
ignated as critical habitat for the 
whooping crane. During these con- 

sultations, the Service requested a 
- Solicitor’s Opinion on whether sec. 
7 requires consideration of the ef- 
fects of other water projects in the 
area which were then in the plan- 


185 I.D. 275 (July 19, 1978) (supplemented 
July 24, 1978). See Appendix A. An earlier 
Deputy Solicitor’s opinion issued on May 25, 
1978, was withdrawn on June 5, 1978. 
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ning or: construction phases, would 
affect the crane’s habitat, and would 
have impacts which might be cum- 
ulative to those of the proposal at 
hand. 

An opinion issued on J uly 19, 
1978, concluded that federal agen- 
cles must consider the cumulative 
effects of other projects, whether 
federal, state or private, during con- 
sultations under sec. 7. Although - 
the July 19 opinion did not express- 
ly define the term “cumulative ef- 


fects”, a July 24, 1978, opinion 


stated that for any ecosystem upon 
which an endangered or threatened 
species depends, all pending project 
impacts must be considered if those 
impacts can reasonably be: antici- _ 
pated to occur either before or after _ 
the completion of the project which 
is the subject of consultation. _ 
For the reasons that follow, the 
definition of cumulative effects used 
in these prior opinions is inappro- : 
priate when applied to sec. 7. 


Consideration of Cumulative af 
fects Under See.7 


The previous Solicitor’s Opinions _ 
used concepts developed in NEPA 
law ? which should not be applied, 
without modification, to sec. 7 con- 


2 The Council on Environmental Quality reg- . 
ulations implementing the National Hnviron- 
mental Policy Act (NEPA), 42 U.S.C. § 4832 
(2)(C), define the term “cumulative impact” 
as— 

“the impact on the environment which results 
from the incremental impact of the action when 
added to other past, present, and reasonably 
foreseeable future actions regardless of what 
agency (Federal or non-Federal) or person 
undertakes such other actions. Cumulative im- | 
pacts can result from individually minor but 
collectively significant actions taking place 


over a period of time.” 


40 CFR 1508.7 (1980). 
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sultations. The first reason is that 
the substantive consequences of re- 
quiring such cumulative effects to 
be considered under sec. 7 differ 
from the procedural consequences 
of environmental planning statutes 
such as NEPA. Sec. 7 is a substan- 
tive statute which provides: 


a Fach federal agency shall, in consulta-. | - 
tion. with and with the assistance of the 


| Secretary lof the Interior or Commerce], 
insure that any action authorized, fund- 
ed or carried out by such agency * * * is 
_ not likely to. jeopardize the continued 


existence of any endangered species or — 


threatened species or result in the de 
struction or adverse modification of habi- 


tat of such species which is determined © 


by the Secretary, after eonsultation as 


appropriate with the affected States, 


to be critical. 


16 U.S.C. 15362) (2). The Si: 
' ~preme Court, in interpreting a 
slightly different, earlier version of 


sec. 7, has. noted the difference from. | 


NEPA: 


NEPA assis imposes | a cried 


requirement on agencies, requiring them 
_to engage in an extensive inquiry as to 
the effect of. federal actions on the en- 


vironment; by way. of. contrast, [section 
TF of] the 1973 Act is substantive in effect, 
designed to prevent. the. loss of any en- 


- dangered species, regardless of the cost. 


| Tennessee Valley Authority v. Hill, 
(437 U.S. 153, 188 n.84 (1978) 
| (Italies 3 in original). 


A wholesale adoption of the cum- 
approach under. 


‘sec effects 
NEPA is thus inappropriate be- 


- cause prerequisite authority for a 


proposed action subject to consulta- 
tion could be denied because of the 


_ effects of other speculative and un- 


other . ee 
means only that such _ effects be 


- in-time, 
whereby the authorization of fed- 


related future actions which might — 
be likely to jeopardize a listed spec- 
ies. This substantive result is. quite 
different from that under planning 
statutes such an NEPA, where an 
analysis of the cumulative effects of 
unrelated future actions 


considered before proceeding with 
the proposed action undergoing en-. 
vironmental review. See, N atural 
Resources Defense C ouncil v. Callo- 


way, 524 F.2d 79 (2d Cir. 1979)... 


The second reason for not adopt- 


ing NEPA’s approach to cumula- 
tive effects analysis under sec. 7 is 


that all other future federal actions 


will themselves. be subject to the 


restraints of sec. .7 at some later 
date. It 1S, therefore, more appro-_ 
priate to consider the effects of fu- 
ture federal actions in a given area 


at the time consultation under sec. 
Tis initiated for those actions. That 
‘is, the impact of future federal 
projects should be addressed. .se- 
quentially, rather than collectively, 
‘since each must be capable at some 
point of individually satisfying the 
_ standards of sec. 7. Thus for federal 


projects, sec. 7. provides a “first- 
_first-in-right” — process’ 


eral projects may proceed until it 1s 
determined that further actions are 


likely to. jeopardize. the continued 


existence of a listed species. or ad- 
versely modify its critical habitat. - 


Environmental planning statutes | 
such as NEPA do not impose such 


substantive limitations on future | 
federal conduct, and so it is more 


906 
| appropriate for them to require the 


collective consideration of reason- 


ably foreseeable, future federal ac- 
tivities. The substantive nature of 
sec. 7, however, ‘suggests that. a 


project- by-project sequential re- 
view of federal actions is a more 


appropriate approach for endan- 
gered species consultation, | 
A recent case which considered 


NEPA and the ESA side by side in — 
a given factual situation implicitly a 
recognized different approaches for. 
cumulative impact analysis under 


NEPA and the ESA,. ‘requiring 
broad agency consideration of cum- 
ulative impacts under NEPA while 


7 focusing on a more limited analysis 


of impacts under sec. 7. 
In ‘North Slope Borough w. 


Andras. 486 F. Supp. 332 (D.D.C. 


1980), rev'd. on other grounds, 642 
_ F.2d 589 (D.C. Cir. 1980), the court 
considered NEPA and ESA compli- 


= ance for offshore oil and gas leas- 


ing. Both the district and appeals 
courts held that the cumulative ef- 


—. fects of “other. significant. Federal . 
and state energy development: proj- 


ects * * * in progress and planned 
for the North Slope Region,” had 


; _ to be considered in the KIS. 486 F. 
Supp. at 347; 642 F.2d at 600. The . 


cumulative effects of these other ac- 
tions, however, were not mentioned 
by either court in their discussion of 
the proper scope of agency review 
under sec. 7. Instead, for sec. 7 pur- 
poses, the courts only focused on the 


impacts of the lease sale itself. 486 


F. Supp. at 350-51; 642 F.2d at 608- 


609. Thus, tation: both courts re- . 


quired consideration of the cumula- 


tive effects of unrelated future state. 
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and federal actions for purposes of 
NEPA, each. implicitly endorsed a 


more limited review of the Teasing 


proposal under sec. 7. 


See. 7 Consultation Process | 


‘Having concluded that limited 
analysis of cumulative effects is re- 


- quired under sec. 7, we will now 


discuss how. that selves should 
occur. 

Obviously the. first. task in con- 
sultation is to define the scope of 
the project under review. In the case 
of construction activities, a “proj- | 
ect” is both the proposed. activity | 
itself and any “connected” activity 
as well. Connected activities are 


- those which are related to (interre- ) 
lated) or dependent upon (interde- — 


pendent) a proposed project. Inter- 
dependent actions are those which 
have no independent utility apart — 
from the proposed project. Inter- 


related actions are those which are 
part of a larger project and cannot | 


proceed unless other actions. are — 


taken previously or simultaneously? 

‘Thus, in the case of a reservoir proj- . 

ect with a proposed lattice. work of _ 
irrigation canals, in all likelihood | 

the canals would be considered part 
of the “project” for purposes of sec. 


8See Sierra Club v. Calloway, 499 F.2d 
982 (5th Cir, 1974); Friends of the Harth v. 


Coleman, 518 F.2d 323 (9th Cir. 1975) ; Trout 


Unlimited v. Morton, 509 F.2d 1276 (9th Cir. 
1974); Sierra Club v. Stamm, 507 FV.2d.788 


(8th Cir. 1974) ; Sierra Club v. Froehike, 392 
KF, Supp. 130 (D. Mo..1975) : aff'd 534 F.2d 


1289 (5th. Cir. 1975) ; Environmental Defense 


Fund v. Armstrong, 856 WF. Supp. 181 (N.D.- 
‘Cal: 1973), af’d 487 F.2d 814 (9th Cir... 
1974) ; 40 CFR 1508. 25 (a). * 


See also Atchison, Topka and Santa Fe RAR. 
». Callaway, 382 F, Supp. 610 (D.D.C. 1974); 
City of Rochester v. Uz. 8. Post Ones, ‘54l F.2d 
967 (2d Cir. 1976). . 
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7. Sonculiacen: eae it is unlikely. - 
- that they would have any independ- 
ent utility due 1a the impound-_ 

~ ment. » 


Once the “projec ” Bae —_ ie 


fined, the consultation team should 


then focus on analyzing the environ- 


ment baseline in the affected area. 
This is necessary for determining 
“status: 


| what the environmental 
quo” is going to be at the time of 


~ consultation on the proposed proj- 


~ ect. The impacts of the project 


under review should then be meas- 
ured against this environmental 


baseline. 
In determining the environmen- 


-tal baseline, the consultation team. 


should consider the past and pres- 
ent impacts of ali projects and hu- 
man activities in the area, regard- 
less of whether they are federal, 
state or private in nature. This is 


logical since the actual impacts of 
these projects and activities are not 


‘dependent upon the origin of their 
sponsorship; rather, they all are 
_ contributing influences which mold 

the present environmental status 
quo of any givenarea, - - : 

Furthermore, the consultation 
team should consider.as part.of the 


environmental baseline the antici- | 


| pated impacts of all proposed fed- 


eral projects in the affected area 


which have previously. been the 


subject of sec. 7 consultation. and 


received | a favorable. biological 


Opinion. This i is consistent with the 


_“first-in-time, first- “in-right” ap- 
proach discussed. earlier, since a 


proj ject passing muster wane sec, a | | 
is in effect allocated the right to— 


‘consume (and is presumed to uti- 


lize) a certain portion of the re-— 


maining natural resources of the 


area. It is this “cushion” of remain- — 


_ ing natural resources which isavail- 
able for allocation to projects until 
the utilization is such that any fu- — 


ture use may be likely: to jeopardize 


a listed species or adversely modify 
-or destroy its critical habitat. At 


this. ‘point, any additional federal 


_activity in the area requiring a fur-— 


ther consumption of resources 
would be precluded under sec. 7. 
However, the consultation team 
should not consider as part of the 
environmental baseline the antici- 
pated impacts of future federal — 
projects which have not been previ- 
ously reviewed under sec. 7, Those — 
projects are not part of the environ- 
mental baseline and have not had 
their priority set under the first-in- 


time system. They would. undergo 


separate review by the consultation 
team and could only be authorized 
if it was subsequently concluded 
that a sufficient “resource cushion” 
still remained, or if an exemption 
was. granted by the Endangered 
Species Committee under subse. 7. 
(h) of the ESA. : 


‘We recognize fiat. a determination of the 


size of this ‘so called. “cushion” may be diffi- 
cult to make in some instances and may escape 


enacting delineation and consist - of merely a 


range of. anticipated impacts and effects. Nev- 


ertheless, we conclude that the 1979 Amend- 


ments to the Act requires some sort of final 


biological analysis and recommendation to. . 
. Tesult from the ‘consultation — process. 


Cong. Rec. 9650" (Oct. 24, 1979); H.R. Rep. 


oe 697, 96th. Cong., ist Sess. 12 (1979). 
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ie | 


The impact of state or private 


actions which are contemporaneous 
with the consultation in process 
should also be factored into the en- 
vironmental baseline for the proj ject 
area, 
- Having thus srabliahed an en- 
vironmental baseline, the consulta- 
tion team must then determine what 
the direct and indirect effects of the 
project under review will be. Such 
effects must be analyzed as part of 
the consultation process. See Zien- 
— nessee Valley Authority v. Hill, 439 
U.S. 153 (1978) ; National Wildlife 
Federation v. Coleman, 529 F. 2d 
1064 (5th Cir. 1976); See also 
North. Slope Borough v. Andrus, 
486 F. Supp. 332 (D.D.C.), aff'd in 


part and rev'd in part, 642 F.2d 589 ; 


(D.C. Cir. 1980). 


Finally, the consultation team 
should consider the “cumulative im- — 


pacts, of fuéwre state or private sec- 


tions where such actions are reason- 
ably certain to occur prior to the 
completion of the federal project. 
A non-federal action is “reasonably 


certain” to occur if the action re- 
quires the approval of a state or 


local resource or land use control 


agency and such agencies have ap- 
proved the action, and the project 
is ready to proceed. Other indica- 


tors which may also support. such 
a determination. include whether — 


the project sponsors provide assur- 
ance that the action will proceed, 
whether contracting has been initi- 


ated, whether there is obligated 


venture capital, or whether State or 
local. planning agencies indicate 
that grant of authority for the 
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action is imminent. These indica- 
tors must show more than the possi- 
bility that the non-federal project 
will occur; they must demonstrate 
with reasonable certainty that it 
wil occur. The more that state or 
local administrative discretion re- 
mains to be exercised before a pro- 


posed state or private action can 


proceed, the less there is reasonable 
certainty that the project will be 
authorized. In summary, the con- 
sultation team should consider only 
those state or private projects which 
satisfy all major land use require- 
ments and which appear to. be eco- 
nomically viable. | 


J. Roy Spraptey, Jr. 
Associate Soheitor, 
Conservation & Wildlife 
APPENDIX A 
July 24, 1978 


MEMORANDUM 
To :, DIRECTOR, HIsH AND WILDLIFE SERV~ 


ICE) 
FROM: Sorrorton a 
‘SuBsEct : CUMULATIVE IMPACTS—SucTION 


7 OF THE ENDANGERED Specius AcT 


On May 25, 1978 the Deputy Solicitor 
issued an opinion regarding the subject 
impacts as they relate to the proposed 
Narrows Project on the South Platte 
River in Colorado. On June 5, 1978, I 
withdrew that opinion pending my per- 

sonal review of the subject. | 3 

In general, that opinion sieneas the 

position that the “rule of reason” devel- - 


oped in NEPA case law should be applied 


in determining the scope of review and 
consultation for sec. 7 of the Endangered 
Species Act. I concur in that Epornon of 
the opinion. 
On the last page of the opinion howe 


' ever, two limitations were placed upon © 
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the ‘application of the “ryle of reason,” 
namely, that impacts need only be. con- 
sidered (1) which can reasonably be an- 
ticipated to occur prior to the competion 
of the project, or (2)° which. will defi- 


nitely occur before or after completion © 


of the project under consultation. — 
I am not persuaded that these limita- 


tions should be placed on the “rule of rea-_ 
son’ test. If other activities (both private | 


and governmental). can be reasonably an- 
ticipated to impact the endangered spe- 
cies or its critical habitat, those impacts 
should be included within the scope of 
the consultation. To exclude considera- 


tion of activities and projects which will . 


occur after the completion of the project 


under consultation could result in our 
| ignoring impacts which are likely to’ 


occur and otherwise cognizable under the 
“rule of reason.” Likewise, projects and 
activities for which administrative dis- 
cretion remains should also be con- 
sidered. The degree of administrative 
discretion, and the likelihood of that dis- 
cretion being exercised in a manner to 


diminish impact on the subject species, 


are matters which should be included un- 
der the “rule of reason” test. —— 
In conclusion, the opinion of May 25, 


_. 1978 is reissued with the removal of the 
To: SECRETARY - 

From: Sontcrror » 
-Supsecr: THE BLM WILDERNESS © 


~ two limitations in the first full paragraph 


on the last page. The “rule of reason” 
test. should be. used to evaluate impacts. 
which can reasonably be anticipated ‘to. 
occur from projects and activities before 


or after the completion of the project 
under consultation or on which adminis- 
trative discretion remains. These projects 
and activities, along with their impacts, 


should be considered and given an appro- — 
‘priate weight in ees application of the 


“Tule of reason.’ : 
‘The reissued opinion, ‘modified as in- 


dicated i in this memorandum, is attached. 
Leo M. ore : 
S aan Solicitor 


THE BUREAU. OF LAND ‘MANAGE- | 
MENT WILDERNESS REVIEW 
AND VALID EXISTING RIGHTS 


M-86910 (Supp. ) 


| October 6, 1981 


Federal. Land a Policy and Management 


Act of 1976: Wilderness 


Valid existing rights. are limitations 
upon the Secretary’s authority to manage 


activities occurring within wilderness 


study area under the nonimpairment 


standard. In general, the nonimpairment 


standard remains the management norm 


unless it. would preclude enjoyment of the 
rights. When it is determined that the | 
rights can be enjoyed only through activ- ~ - 


ities that will permanently impair an — 
area’s suitability, the Secretary must 


-Manage the lands to prevent unnecessary . 


and undue degradation and to afford en- 
vironmental protection. | i 


Solicitor’s Opinion M-36910, 86 I. D. 


89 (1979), modified. 


OPINION BY. OFFICE 
OF THE SOLICITOR | 


REVIEW AND venue EXISTING 


-Ricuts . 
; 7. INTRODUCTION | 


On Sept. 5, 1978, the Solicitor 
issued opinion. M-36910, 86 I.D. 89. 
(1979), interpreting sec. 603 of the 


_ Federal Land Policy and Manage- 
ment Act. (FLPMA), 48 U.S.C. 
_ § 1782. In addition, two supplemen- 
tary memoranda have been issued. 
The first, the memorandum of Aug. 


910 
7, 1979 (“Palmer Oil/Prairie Can- 
yon”), reviewed the “grandfather 
clause” of sec. 603. The second, 


the. memorandum of Feb. 12, 1980 
(“Further Guidance on FLPMA’s 


section 603”), discussed the Bureau 
of Land Management’s Interim . 
Management Plan and valid exist- 


ing rights in the context. of mining 


claims. located pursuant. to the gen- 


eral mining laws. 

This opinion ‘addresses the rela- 
tionship between valid. existing 
rights and the wilderness review 
requirements of sec. 603.1 It modifies 
Solicitor’s Opinion No. M-86910 


and incorporates the memorandum 


of Feb, 12, 1980. | 
IL THE. 1 alin 


(STANDARD AND ITS EX-. 


CEPTIONS AND LIMITA- 
TIONS 


Congress nes delegated to the Sec- 
retary general and comprehensive 


authority to manage the public — 


lands. As the Supreme Court has 
| noted, the Secretary “has | been 


granted plenary authority over. the 
administration of public lands * ise 


and * * * has been given. broad au- 
_ thority to issue regulations concern- 


_ ing them. ” Best v. Humboldt Placer” 
Mining Co. 371. US. 3834, * 336— 


1This opinion formalizes and is consistent 
with the position adopted by the Department 
on appeal from the decision of Rocky Moun- 


| tain Oil é Gas Association v. Andrus, 500 F. - 
Supp. 1338 (D. Wro: 1980), appeal. docketed, 


No. 81- 1040 (10th Cir. Jan. 5, 1981), Al- 


though consistent with the result reached by : 
the court in regard to allowing activities ° ‘on 
— ofl and gas leases issued prior to Oct. 21,1976 - 
this opinion does not 


(pre- -FLPMA leases), 
aeok the court! 8 rationale. 
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(1963). See also Cameron v. United — 
States, 252 U.S. 450, 459-60 (1920) ; 
Boesche v. Udall, 3738 U.S. 472, 
477-78 | (1963). See generally 30° 
U.S.C. §§ 22, 189; 43 U.S.C. §§ 2, 
1712. With “he enactment of 


| FLPMA, Congress has restricted 


the Secretary’s discretion in man- 
aging the public lands by imposing 
two standards to guide management 
decisions. The first is a general 
standard applicable to all manage- 
ment activities: “In managing the 
public lands the Secretary shall, by 
regulation or otherwise, take any 
action necessary to prevent unnec- 


essary and undue degradation of 


the lands.” 48 U.S.C. § 1782(b). 
The second.and more stringent limi- 
tation is part of the wilderness re- 
view mandated by sec. 603 of 
FLPMA. 43 U.S.C. §1782. 

Under sec. 603 of FLPMA, the 


Secretary is directed to review the 


public lands and identify those 
areas that meet the wilderness cri- 


teria contained in sec. 2(c) of the : 
Wilderness Act, 16 U.S.C. $1131: ~ 


(c). Those areas that have wilder- 
ness characteristics are then to be — 


studied to determine their suitabil- 
ity for inclusion in the National 
Wilderness Preservation System. 


The Secretary 3 is required to make 
recommendations on their suitabil- 


ity or nonsuitability to the Presi- 


dent by Oct. 21, 1991. In turn, the. 


President makes recommendations 


to the: Congress which decides which | 


areas will be designated wilderness. 


Sec. 603(c) establishes a. specific 


idan cement standard, known as the 


“nonimpairment standard,” appli- 
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cable only during this wilderness | 
review : 


: During the séried of review of such 


[wilderness study] areas and until Con- | 


_ gress has determined otherwise, the Sec- 
retary shait continue to manage. such 


lands according to his authority under 
this Act and other applicable law in @ 
manner so as not to impair the suitability 
of such areas for preservation as wilder- 


ness, subject, however, to the continua- 
tion of existing mining and grazing uses 


and mineral leasing in the manner and . 


7 degree in which the same was being con- 
ducted on the date of approval of this 


Act: PROVIDED, That, in managing the 


public lands the Secretary shall by regu- 


lation: or otherwise take any action re- ; 
quired to prevent unnecessary. or undue 


degradation of the lands and their re- 
‘sources or to afford environmental BEC: 
~ tection. 


|—6-48 CUS. ‘§1780(0). (italics add- 

| ed). See generally Solicitor’s Opin- 
ion M-86910, 86 TD. 89, 109- i 
(1979). ar NY, 


There is, caer: an exception to . 
and a limitation on the nonimpair- 
ment standard. The exception is the 


section’s grandfather clause which 
authorizes the continuance of exist- 


ing mining, grazing, and mineral — 
leasing uses, ‘in the manner and de- 


gree” in which they were occurring 


on Oct. 21, 1976, the date of enact-. 


_ ment of FLPMA. This grandfather 
clause was analyzed in both the ini- 
tial Solicitor’s Opinion and the 
supplemental — en of 
Aug. 7, 1979. - 


The limitation on the - nonimpair- 5 
ment standard,. and the subject of 


; this opinion, is the savings clause of 


sec. 701(h) of FLPMA, ‘This : sec- 


tion Caer : 


under this Act shall be subject to valid 
existing rights. 


43 U.S.C. § 1701 note. 


The clause limits the epolicapil: 


7 ity of the nonimpairment standard — 


by specifying that the standard can- 
not be applied in a manner that 
would prevent the exercise of any 


“valid existing rights.” | 
UL. VALID EXISTING | 


RI GH TS 


Although the baie history 
is largely silent on the scope of this 
term,” it is not unique to FLPMA. 
The term has an extensive history - 
both in the Department. and the © 
courts. | 

In defining Syalid - existing 
rights,” the Department. distin- 
guishes three terms : “vested rights, z 
“valid existing rights,” and “appli- 
cations” or “proposals.” ° “Valid ex- 
isting rights” are distinguished 
from “applications” because such 
rights. are independent of any sec- 
retarial discretion. They are /_prop- 
erty interests rather than mere ex- 
pectancies. Compare Sehraier v. 


Hickel, 419 F.2d 663, 666-67 (D.C. 


Cir. 1969) and George J. Propp, 56 
I.D. 347, 351 (1938) with Udall v. 
Tallman, 380 U.S. 1,20 (1965), 
United States ex rel. McLennan v. 

2See generally H.R. Rep. No. 1724, 94th 


Cong., 2d Sess. 65 (197 6), reprinted in Senate 
Comm. on Energy & Natural Resources, 95th — 


| Cong., ° 2d Sess., Legislative History of the 


Federal Land Policy and Management Act of 
1976 at 871, 935. (Comm. Print 1978). 

3 Hach of these terms applies ‘only -to third 
parties. They do not apply: to interests of fed- 


- eral agencies, ‘departments, or agents. See, €.9., 


Townsite of EAD OPE, 40 LB.L.A. 317, 319 


(1979). 
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Wilbur, 283 U.S. 414, 420 (1931), 
and Albert A. Howe, 26 I.B.L.A. 
386, 387 (1976). “Valid existing 
rights” are distinguished from 
“vested rights” by degree: they be- 
come vested rights when all of the 
statutory requirements required to 
‘pass equitable or legal title have 
been satisfied.* Compare Stockley v. 


(1923) with Wyoming v. United 


States, 255 U.S. 489, 501-02 (1921). 


and Wirth v. Branson, 98 U.S. 118, 
121 (1878). Thus, “valid existing 
rights” are those rights short of 
vested rights that are immune from 
denial or extinguishment by the 
exercise of secretarial discretion. 
_ Valid existing rights. may arise 
in two situations. First, a statute 
may prescribe a series of require- 
ments which, if satisfied, create 
rights in the claimant by the claim- 
ant’s actions under the statute with- 
out an intervening discretionary 
act. The most obvious example is 
the 1872 Mining Law: a claimant 
who has made a discovery and prop- 
erly located a claim. has a valid ex- 
isting right by his actions under the 


‘statute; the Secretary has no discre- | 
tion in processing any subsequent: 


patent application. Second, a valid 
- existing right may be created as a 
result of the exercise of secretarial 
discretion. For example, although 


, 4 *'Vested rights” has a narrower meaning 
_ Within public land law terminology than in 
other areas of the law. In public land law, 
“vested rights” typically applies to legal or 
equitable rights to a fee title. See é€.9., Wyo- 
ming v. United States, supra at 501-02. Oil 
and gas leases, which do not convey fee title, 
have not been couched in terms of the tradi- 
tional “vested right” usage. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


[88 LD. 


the Secretary is not required to ap- _ 
prove an application for a right-of- 
way, if an application is approved 
the applicant has a valid existing 
right to the extent of the rights 
granted. Similarly, the Secretary 
has discretion to approve, deny, or 
suspend an application for an oil 


and gas lease. Once the lease is 
United States, 260 U.S. 582, 544 


issued however, the applicant has — 
valid existing rights in the lease. 
Valid existing rights are not, 
however, absolute. The nature and 
extent of the rights. are defined - 
either by the statute creating the 


rights or by the manner in which 


the Secretary chose to exercise his 


discretion.’ See, ¢.g., Best v. Hum- 


boldt Placer Mining Co., 871 US. 
334 (1963) ; Continental Oil Co. Vv. 
United States, 184 F. 24 802, 807 
(9th Cir. 1950). Thus, it is not pos- — 
sible to identify in the abstract 


every interest that is a valid exist- 


ing right; the question turns upon 
the mterpretation of the applicable 
statute and the nature of the rights 
conveyed by approval of an appli- 
cation. Because of the importance 
of the individual approval and its 


stipulations, a review of each ap- 


5 For example, there are interests less than 
leaseholds that are “valid ‘existing rights.” 
These . include noncompetitive (preference 
right) coal lease applications that were pre- 
served by the “valid existing rights” clause 
of sec. 4 of the Federal Coal Leasing Act 
Amendments of 1976, 90 Stat. 1085, amending . 
30.U.8.C. § 201(b)} (1970). The Secretary does 
not have the discretion to reject these appli- 
cations if the applicant can meet the statutory 
test for lease issuance. Nevertheless, the right 
to a lease does not accrue until that determi- 


- nation has been made. NRDOC v. Berklund, 609 
‘F.2d 553 (D.C. Cir. 1979); 
tional, Inc. v. Andrus, 488 F. Supp. 962, 969 


Utah Interna- 


(D. Utah 1979). The right preserved is to an 
adjudication and, if that adjudication is favor- | 


_ able, toa lease. 
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proval document will be required to 
_ determine the precise scope of an 
applicant’s valid existing rights 


_ where such rights are created by an. 


“act ot Secretarial discretion. 


«TV. REGULATION OF VALID 
_ EXISTING RIGHTS UNDER 


_ SEC. 608 OF FLPMA 


: The determination that a particu- | 
‘Valid. existing. . the rights although it impairs the - 


lar interest is a ‘ 
right” is a limitation on the con- 


_. gressionally mandated management 


. standard applicable to activities oc- 
curring within wilderness study 
areas. 


- to do'so would. preclude recognition 
of the right or, in the case of an 
issued lease, would preclude de- 
velopment under the right. In gen- 


eral, restrictions on the right de- 
signed to protect: wilderness values 

may not be so onerous that they 
unreasonably interfere with enjoy-_ 
ment of the benefit of the right. In 
sata words, regulations : may not: be 

“so prohibitively restrictive as to. 


render the land incapable. of full 
economic development. ” Utah v. 


Andrus, 486 F. Supp. 995, 1010 P. 


- Utah: 1979). 


~The resolution of eseaic cases 7 
singer these general guidelines is de- 


| pendent upon an analysis of two 
variables. The first is the scope. of 

_ developmental rights actually con- 
veyed by the person’s actions under 
the statute or by the Department’s 
_ issuance of the lease or other docu- 


"ment. The meen fumes is ‘hie 
‘site-specific conditions confronting 


the right holder. In general, how- 


ever, the nonimpairment standard 


governs activities unless this would 


- unreasonably interfere with enjoy- 
ment of the valid existing rights. 


When the nonimpairment standard 
would unreasonably interfere with 


the use of the. rights conveyed, the 


holder of the rights may exercise 


area’s suitability for preservation 
as wilderness. For. example, under 
such circumstances a claimant with 


‘Although the nonimpair- a-valid mining claim under the 


ment standard remains the norm, 
_this standard cannot be enforced if 


Mining Law of. 1872 may develop 


~ the claim even if this impairs the» 


area’s suitability for -wilderness 
preservation. Similarly, the holder 


- of an oil and gas lease or a, right- -of- 
way authorization issued prior to- 


the enactment of FLPMA may de- 


_ velop. the leasehold or right- -of-way 


to the extent authorized by the - 
issuance or approval document. 

It is important to note the dis- 
finetion between pre- .and -post-- 


“FLPMA. leases and authorizations. 
With the enactment of FLPMA on 


Oct. 21, 1976, the Secretary. was re- 
quired to manage. we pupe lands 
under wilderness review. “so.as not to 


impair the suitability of such areas 
wilderness.” 48° 
—US.C. § 1782(c). Thus applicants 


for preservation as 


who received a lease or other use au- 


thorization after Oct. 21,1976, for 
| lands within. an area under wilder- 


ness review did not receive an un- 
limited right to develop since after 
that date the oe had author- : 


oS 


ity only to issue those leasés, per- 
_ mits, and licenses that would not im-— 


_ pair an area’s suitability for pres- . ate d by operation of a statute or an 


act of secretarial discretion. A valid os 
‘Inining: claim, an oil and gas lease, 


-ervation as wilderness. See gener- 


Rs ally Utah v. Andrus, 486 F. poUpe: | 


995, 1006 (D. Utah 1979). | 
The right to Soe even if -it 
- impairs an area’s suitability does 


not, however, mean that the right 1 is 


unlimited. The Secretary remains 


under a statutory mandate to man-. 


age these areas and their resources: 
“in managing the public lands the 


Secretary shall by regulation or 


otherwise take any action required 
to prevent unnécessary or undue 
degradation of the lands and their 
resources or to afford environmental 
protection.” 43 U.S.C. §1782(c).* 
By implication, this standard al- 
lows the Secretary to authorize uses 
or activities necessary to the pur- 
poses of the valid existing rights 
subject. to reasonable mitigating 
- Measures to protect environmental 
values. The requirement that the 
Secretary regulate uses and activi- 
ties to prevent unnecessary and un- 


due degradation and to afford en-- 
vironmental protection is consistent 


_ with the power of the Federal Gov- 
ernment to regulate property inter- 
ests. Since the regulation extends at 
a minimum only to prohibiting ac- 
tivities that are not necessary or 


that are excessive or unwarranted, 


the taking issue is not implicated. f 


. eSee also.43.U.8: c. § 1732(b). . 
7 These Management requirements are com- 
patible. with the concept of. valid existing 


rights. First, such rights may constitutionally — 
be regulated and their value diminished for 


-@ proper governmental. purpose. See, ¢€.9., 
Andrus v. Allard, 100 8.Ct, 318 (1979) ; Penn 


Central Transp. Co. v. City of New York, 438 © 


 ULS.-104 (1978) ; Goldblatt v. Hempstead, 369 
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Vv. CONCLUSION. 


‘F.2d 290 
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Valid existing rights may vie cre- 


and a right-of-way authorization | 
are examples of valid existing : 


rights. If such rights were created 
prior to the enactment of FLPMA, | 


they limit the congressionally im- 
posed nonimpairment standard. Al- 


though the nonimpairment. stand- 
ard remains the norm, valid exist- 


ing rights that include the right to 


develop may not be regulated to the 


point where the regulation unreas- 
onably interferes with enjoyment of 


the benefit of the right. Resolution 


of specific cases will depend upon 
the nature of the rights conveyed — 
and the physical situation within: 
the area. When it is determined that 
the rights conveyed can be enjoyed 
only through activities that will — 
permanently impair an area’s suit- 
ability for preservation as wilder-- 
ness, the activities are to be regula- 
ted to prevent unnecessary and un- 


due degradation or to afford en- 


vironmental protection. Neverthe- 
less, even if such activities impair 


U.S. 590 (1962). Since the management stand- 
ard prohibits only “unnecessary and undue 
degradation,” it does not raise constitutional 
issues. Second, the rights granted by the 
United States are. often explicitly limited by 
the government’s authority to regulate. For 
example, the 1872 Mining Law provides that . 


_ “all valuable mineral deposits in lands belong- — a 
ing to the United States * * * shall remain 


free and ‘open to exploration and = pur- 
chase * * * under regulations prescribed by 


| law.” 30 U.S.C. § 22. See generally 30 U.S.C. — 
 § 189; Boesche v. Udall, 3738 U.S. 472, 477-78 


United .States v.. Richardson, 599. 
(9th Cir. 1979), cert. dented, 444 
U.S. 1014 (1980). . 


(1963) ;. 
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te. the rhs 5 suitbilty, they must be. 
: eae to proceed. 


| Wouam H, Cakes 
| sg olicitor : 


| CLYDE K. KOBBEMAN 
«58 IBLA 268 
‘Decided October 8, 1981 


| Apical: from decision of the Montana 
State Office, Bureau of Land Manage- 


ment, rejecting simultaneous noncom- 


petitive. oil and gas lease application 
M 49009, 


- Affirmed. 


1. Oil. and Gas teas + Applications: . 
: Generally—Oil and Gas Leases: Appli- 
cations: Attorneys-in-Fact or Agents. 


An oil and gas lease application, ‘Form 
3112-1 (June 1980), is not completed 
in accordance with regulation 48 CFR 


3112.2~1 or the instructions on the appli- 


| _ cation itself where questions (d) through 


(f) are not answered by checking appro- 
priate boxes in the application as the in- 


structions. require. 


Q. "Administrative | 
i Laches—Estoppel—Laches 


‘The authority of the United States to 
enforce a public right or. protect a public 7 
| interest is not vitiated or lost through — 
lack of enforcement by some of its 


officers. 


APPEARANCES: Bins A. Budnes, 
-Esq., Dallas, Texas, for appellant, | 


OPINION BY CHIEF 
_ ADMINISTRATIVE JUDGE 
 PARRETTE | 


- Authority: :? 


4 in priemall: 


INTERIOR BOARD OF 
_ LAND APPEALS 


Clyde K. Kobbeman filed a simul- : 


taneous noncompetitive oil and gas 
lease application for parcel MT 1 in 
the September 1980 drawing in the 


Montana State Office, Bureau of 


Land Management (BLM). This 


application was drawn with first. 


priority and assigned serial number 


M 49009, - 
~ On Apr. 30, 1981, BLM issued a 


decision rejecting Keobbeniin’ S ap- 


plication because questions (d), 


(e), and (£)* were not completed on 


the back of the application by check- 


‘ing appropriate boxes, which vio- ; 


lates 43 CFR 3112.2-1(a) (1980). 


Kobbeman appealed this decision. 


[1] We agree that appellant’s ap- 
plication. was not completed and 


that BLM therefore properly re- — 
‘jected it. A simultaneous noncom-: 


petitive oil and gas lease application 
must be completed (43 CFR 3112.2- 


‘A(a)) or it must be rejected as an 
improper filing. 43 CFR 3112. 6- 


| “1 The portion of thie: application in question 
is as follows : 


“UNDERSIGNED CERTIFIES AS FOL- 


LOWS (check appropriate bowes) [emphasis 


eo a ee ae 


Yaa Se fai Does any party, other than the appli- 


eant and those identified herein as other par-— 
ties in interest, own or hold any interest in- 
this application, or the offer or fesse ‘which 
may result? Yes (] No [7. . bn 
“(e) Does any. agreement, andetsfanaing. or. . 
arrangement exist which requires the under- 


signed to assign, or by which the undersigned _ 


has assigned or agreed to. assign, any interest 
in this application, or the offer or lease which 
may result, to anyone other than those identi- 
fied herein as other Parties: in interest ? 
Yes FT] No £7. 

- “(£). Does the fidacealenca nave any interest 
in any other application filed for the same par- 
cel as this application? Yes [|] No 1.” . 
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1(a). Thus, failure to complete 


items (d), (e), and (f) on the back 
_of the application justifies its re- 
jection. Simon A. Rife, 56 IBLA 
878 (1981); Edward Marcinko, 56 
IBLA 289 (1981); Vincent WU. 
_ D’ Amico, 55 IBLA 116 (1981) (ap- 
peal pending). 

Appellant’s application was filed 
on his behalf by the Federal Energy 
Corp. (FEC), an oil and gas lease 
filing service. Appellant’s statement 
of reasons alleges that FEC at- 


tached to his application a copy of a 


document entitled “Addendum to 


Service Agreement with Federal. 
Energy Corp.,” executed on July 8, 


1980, by applicant and his wife. 
A copy of this document accompan- 
ies the statement of reasons. How- 


ever, the record contains no such > 


attachment. © 
We have additional reason 46 


- doubt the allegation that an execut- | 


ed separate statement accompanied 
appellant’s application, The present 
record, and records of other cases 
involving the applications of FEC’s 


clients during the same period? — 


reveal that FEC had adopted a pro- 
cedure under which it filed a gen- 
eral information package concern- 
‘ing its clients’ applications with 
BLM State offices in advance of the 
_ drawings. FEC apparently retained 
executed copies of the documents 
relating to each client in its files, 


Specifically, the package includ- 


ed a blank copy of its standard serv- 
ice agreement with its clients, a 


7'We refer to the records in Vincent NM. 

D'Amico, supra (IBLA 81-186, 81-190), and 
in Janet A. Rodgers, IBLA 81-792, issued 
with this decision.. 
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copy of its published brochure de- _ 
scribing its services, a list of its. — 


clients, and a document entitled 
“Statements of Qualifications,” 
which is otherwise identical with 
the “Addendum to Service Agree- 


ment” and which provides as fol- 
lows: 


“STATEMENT OF 
QUALIFICATIONS”. 


Undersigned certifies as follows: 

(a) I hereby grant FEC the authority 
to sign all “Simultaneous Oil & Gas Lease 
Applications” (form 3112-1) being sub- 
mitted on my behalt as if I had signed 
same, — 

- (b) I am a citizen of the United | 


States; an association of such citizens; a 
corporation organized under the laws of 


the United States, or any State or Terri- 
tory thereof ; or a municipality. 

(c) Iam at least 21 years of age. 

(d) Applicant. is in compliance with 
acreage limitations set forth in 43 CFR> 
3101.1-5 and 3101.2-4. (I do not hold 
more than 246,080 acres in any one state. ) 


~- (e). [*] Does any party, other than your- 


self and those identified herein as. other 
parties in interest, own or hold.any in- 
terest in any applications being submitted — 


on your behalf by FEC, or any. offer or 
lease which may: result? ——~ Yes —— — 


No | —_ _— | 
(f) Does any agreement, understand- _ 
ing, or arrangement exist which requires © 

the undersigned to assign, or by which 


you have assigned or agreed to. assign, 


any interest in any applications being 


submitted on your behalf by FEC, or the 


offer or lease which may result, to any- 
one other than those identified herein as . 
other parties in. interest? an VOR 
No | 
~ (g) Are you filing applications or do 
you have any a in other applica- 





$ Questions (e), .(f), and (2) on the “State- 
ments of Qualifications” correspond approxi-— 
mately to questions (d), (e), and (f) on the 
application. 
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tions being filed that may be in sont | 


with those being submitted on your be- 
half by FEC?. Yes — No 


Since the executed *‘ Addendum” 





which appellant alleges was filed 
with his application is, except for  j; 


_ its title, the same as this “State- 
ments of Qualifications,” the “Ad- 
-dendum”. may well have been taken 
_ from the file copy retained by FEC, 
but it was not filed with — 
individual application. 

~ Under 43 CFR 3102.2-6 (b) an 
agency such as a filing service which 
has a uniform agreement with sev- 


eral applicants may file a single copy 


of the agreement with BLM in lieu 
of filing a personally signed copy of 


- the agreement or a personally — 


signed . statement from each 
applicant, provided that it also 
files a list of its clients. Thus, FEC’s 


_ filing of its service agreement and 


information brochure apparently 
conformed to the procedure eatab- 
_ lished by this section. | 

However, neither this sseion 


which is expressly limited to the 


question of how to file agency state- 


ments, nor any other provision, of 


_ the regulations, authorizes a filing 


service to-state the qualifications of © 


its clients to apply for.a particular 
_ parcel by executing general state- 


: ments with them in advance of 


drawings and then filing a blank 


reference copy with BLM along 


with a list of its clients’ names. 
Nothing in the regulations allows a 
filing service to invent its own 
method of application or otherwise 


to modify the prescribed procedure. | 


_BLM’s application form expressly 


tifies 
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directs an applicant to “check ap- | 


_ propriate boaes” (italics in orig- 


inal) as part of his certification. 
BLM may properly insist that an _ 
applicant comply strictly with the 
instructions on its application to 
check the boxes on the application 
itself and may reject nonconform- 


ing applications. To hold otherwise 


would allow others to invent diver- — 
gent ways to file applications. In. 


view of the vast number of appli- 


cations handled by BLM each 
month, the result of such indulgence | 
could be chaos. | 

For example, 51,810 eopiieea | 


were filed with the Montana State 
- Office, BLM, in September 1980 
alone. In October 1980, the Wyo- _ 
ming State Office received 345,602 
applications. When such numbers 


are involved, it is reasonable for the 
Department not to take extra steps” 


- to protect those who do not comply 


with its application instructions, 


See Federal Energy Corp. , bl : 
The need to _ 


IBLA 144 (1980). 
process applications efficiently at a, 
minimum of taxpayer expense jus- 
BLM’s insistence on strict 
compliance with its. oe proce- 
dures. | 

Even if we es ie allega- 
tion that he submitted it, appel-. 


-lant’s use of a separate statement to_ | 


answer these questions would not 
satisfy the requirement that the ap- _ 


plication be completed. Regulation 


43 CFR 3102.2-7, on which appel- — 
lant principally relies, does no more — 


than to allow an applicant to list — 


the names of other parties in inter- 


est on a separate sheet. It does not 
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authorize him to substitute an alter- 
native document for the approved 


_ application form. Moreover, noth- 
ing in the regulations suggests that _ 
an applicant may use a separate 


sheet to certify that he has no inter- 
est In any other offer for the same 


parcel as he is required to do by 


question (f). . 


[2] The fact that. other BLM 


state offices may improperly have 
accepted similar filings in the past 
does not alter the result here. BLM’s 
right to insist on a completed ap- 
plication, in accordance with 48 
CFR 3112.2-1(a) is not vitiated or 
lost through lack of enforcement or 
by the acquiescence of some of its 
officers or agents. Vincent M. 
| D'Amico , supra; 43 CFR 1810. 3(a). 


Therefore, pursuant to the au-— 
thority delegated to the Board of © 


Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the de- 


cision appealed from i is affirmed. 
- 'Brrnarp V. PaRRETTE | 
Chie Administrative Fudge 


| We CONCER: 


Dovczas E. HENRIQUES 
Administrative Judge 


James L, Bursex 

; re J ” ge 

| Conoco, INC. 
| 8 TBLA 390 


Decided October 21, 1981 
‘Appeal from the decision of the Wyo. 


ming State eats Bureau of Land 


DEPARTMENT OF THE INTERIOR 


| Management, 


Mining Claims: 
ing Claims: Assessment Work—Min- 


[ssLD 


‘declaring an. unpat- 
ented oil placer mining claim aban- 
doned and void. W MC 142785. 


Affirmed. 


1. Federal Land Policy and Manage- | 
ment Act of 1976: Recordation of © 
Mining Claims and Abandonment— 
.Abandonment—Min- 


ing Claims: Placer Claims—Mining 
Claims: Recordation : | | 


Oil placer mining claims. located -pur- 
suant to the Petroleum and Mineral Oils 


Act of Feb. 11, 1897, ¢. 216, 29° Stat. 526, 


and preserved by sec. 37 of the Mineral 
Leasing Act of 1920, 30 U.S.C. § 193 
(Supp. II 1978), are subject to the recor- 
dation requirements of sec. 314 of the | 
Federal Land Policy and Management 


| Act of 1976, 48 U. S.C. §.1744 (1976). 


2, Federal Land Policy and Manage- 


ment Act of 1976: Recordation of 


Affidavit of Assessment Work or No- 
tice of Intention to Hold Mining 
Claim—Mining Claims: Recordation — 


Under sec. 314 of the Federal Land Policy 


and Management Act of 1976, 43 U. S.C. 
§ 1744 (1976), the owner of. a mining 
claim located on or before Oct. 21, 1976,. 


must file a notice of intention to hold or 3 
evidence of performance of annual assess- 


ment work on the claim on or before Oct. 
22, 1979, and prior to Dec. 31 of each year 
thereafter. This requirement is manda- 


_ tory and failure to comply is deemed con- © 


celusively to constitute an abandonment 


_of the claim by the owner and renders the 
— claim void. ! 


3. Federal Land Policy and Mauagé. 
ment Act of 1976: Recordation of — 
Mining Claims and Abandonment— — 
Mining Claims: Abandonment. == 


The conclusive presumption of abandon- 


ment which attends the failure to file an 


a | | - CONOCO, INC. 
a a October 21, 1981 


instrument required by 43 U.S.C. § 1744 
_ (1976) is imposed by the statute itself. 


A matter of law, it is self-operative and. 


does not depend upon any act or decision 
of an administrative official. In enacting 


the statute, Congress did not invest the 


3 Secretary with authority to waive or ex- 
-cuse noncompliance with the statute, or 
 to'afford claimants any relief from the 
| statutory consequences. _ | 

«A, Administrative Authority: Gener- 
| ally—Constitutional Law: 


_ tice of Intention to Hold Mining 


Claim—Mining Claims: Recordation 7 


Department of the Interior, as an agency _ 
of the executive branch of Government, 
consider — 
whether the mining claims: recordation 
provisions of the Federal Land Policy and | 


is without — jurisdiction to 


Management Act of 1976 are constitu- 
tional, wap | 8 


Stephen D. Alfers, Esq., and Janice K. 


appellant; Marla E.. Mansfield, Esq. <5 


Office of Regional Solicitor, Denver, | 


Colorado, for BLM. 
OPINI ON B y 


“ADMINISTRA TIVE JUDGE 


‘HENRIQUES 


INTERIOR BOARD OF 
LAND APPEALS 


a ‘Corieso,’ Tne., has appealed ae 
- decision of the Wooming: State Of- 


: fice, Bureau of Land ‘Management 


(BLM), dated June-12, 1981, de- 


: claring the Black Bird 48 mining 
claim, W MC 142785,. abandoned 


and void for failure to file evidence 


of assessment work or a notice of 


358-077 0 - 61 - 2..3.QL 3 


- Gener-— 
ally—Federal .Land Policy and Man-. 
agement Act of 1976: Recordation of — 
Affidavit of Assessment ‘Work or No- | 
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intention to hold the claim during 
calendar year 1980 on or before 
December 30, as required by 43 
CFR 3833.2-1 (a). 

The Black Bird 443 claim is an 


unpatented oil placer mining claim — | 
which was located on Aug. 31,1915, 


in the NE 4 SE \% see. 3, T. 33 Ni, 
R. 76 W., sixth principal meridian, 


Converse County, Wyoming, pursu- 
ant to the Petroleum and. Mineral 
Oils Act of Feb. 11, 1897, c. 216, 29 
‘Stat. 526. On Oct. 4, 1979, appellant 


timely filed the notice of location 


_ for the claim and evidence of assess- 


ment work for the 1978 assessment 


year in order to comply with sec. 


314 of the Federal Land Policy 
and “Management Act of 1976 
(FLPMA), 43 U.S.C. §1744 
(1976). On Oct. 18, 1979, appellant 
filed evidence of assessment. work 


APPEAR ANCES: Ciyae 0. Martz, Esq, ; for the 1979 assessment year. BLM ~ 


did not receive any filings from ap- 


Borgerson, Esq., Denver, Colorado, for baie In 1980. 


In its statement of reasons, appel- 


; larit argues that the Black Bird #3 
- claim is not subject to the recorda-. 


tion requirement of sec. 314 of 


- FLPMA because it was a valid oil 
| placer mining claim on the date of 
_ passage of the Mineral Leasing Act 


of 1920, 41 Stat. 437 (Feb. 25, 1920) 


a (codified, as amended, at 30 U. eh OF 
 -§§ 181-287 (1976 and Supp. II 
1978) ), and is governed, therefore, | 


by sec. 37 of that Act, 30 U.S.C. 


§ 193 (Supp. II 1978). ‘The Miner- _ 


~LWe note that, on Oct. 4, 1979, Conoco 
submitted to BLM a certified copy of the 
notice of location for the Black Bird #3 placer _ 


mining claim, as well as the ancillary infor- . 7 


mation required by 43 CFR 3833.1-2, includ- 


ing an affidavit | of assessment work for the... — 
—Continued = 
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al Leasing Act of 1920 removed 
various mineral substances, includ- 
ing oil, from mining location under 
the mining laws and permitted dis- 
posal of them only under lease from 
the United States. Sec. 37 preserved 
valid existing claims which would 
thereafter be maintained in compli- 
ance with the laws under which they 
were initiated and which could be 
perfected under such laws, includ- 
Ing discovery.’ 





assessment year ending Sept. 1, 1978. The 
letter of transmittal stated : ‘‘We wish to com- 
ply with Section 314 of the Federal Land 
Policy and Management Act of 1976, requir- 
ing the recordation. of unpatented mining 
claims located on public land with the Bureau 
of. Land Management, and...43 CFR 
3833.” An affidavit of assessment work for the 
assessment year ending Sept. 1, 1979, was filed 
with BLM Oct. 18, 1979. Subsequently, in a 
letter dated June 5, 1981, Conoco admitted 
that the 1980 affidavit of assessment work was 
not filed because of inadvertence, These ac- 
tions by Conoco tend to undermind its pro- 
testations on appeal. 
27The current version of section: 37 reads: 
“8 193. Disposition of deposits of coal, and 
so forth © 
“The deposits of coal, phosphate, dodtam: 
potassium, oil, oil shale, and gas, herein re- 
ferred to, in lands valuable for such minerals, 
including lands. and deposits in Lander, Wyo- 
ming, coal entries numbered 18 to 49, inclu- 
_ give, shall be subject to disposition only in 
the form and manner provided in this chapter, 
except as provided in section 1716 and 1719 
of title 43, and except as to valid claims exis- 
tent on February 25, 1920, and. thereafter 
maintained in compliance with the laws under 


which initiated, which claims may be perfected . 


under such laws; including discovery.” 


The most recent amendment to sec. 37 is. 


the phrase “except. as provided in section 
1716 and 1719 of title 43,” which refers to 
secs. 206 and 209 of FLPMA. Sec. 4, P.L. 
95-554, 92 Stat. 2074 (1978). The amend- 
ment was passed after discovery that sec. 37 
_ would appear: to preclude disposition of lands 
containing the minerals identified in sec. 37 
under secs. 206 and 209 of FLPMA to ex- 
change and convey lands containing the min- 
erals listed. in sec. 37 which minerals by its 
terms are only subject to disposition under 
- the Mineral Leasing Act. Appellant suggests 
that this amendment to sec. 37 is further indi- 
oo that Congress did not intend that sec. 
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Appellant argues that a 37 pro- 
vides that valid claims existing on 
Feb. 25, 1920, are subject to com- 
pliance onls with the laws under 
which they were initiated, as those 
laws were administratively and ju- 
dicially interpreted in 1920, because _ 
sec. 37 in effect repealed those laws. 
More specifically, appellant asserts 
that. post-1920 standards and re- 
governing mining 
claims cannot be imposed on. its 


-. claims. Appellant urges that this 


view has been given judicial appro- | 
bation by the Supreme Court. in 
Andrus v. Shell Oil Co., 446 U.S. 
657 (1980). Appellant concludes 

that, since sec. 814 of FLPMA did 


not exist in 1920 and FLPMA did. 


not purport to repeal sec. 37 of the 
Mineral Leasing Act, its claim isnot 
subject. to the requirements © vs 
FLPMA. 

In addition appellant urges hae 


sec. 314 of FLPMA violates the due _ 


process clause of the Fifth Amend- 





314 of FLPMA apply to claims preserved by- 
sec. 37. Appellant argues that if Congress. had 
intended that the requirements of sec. 314 
of FLPMA apply to claims such as its oil 
Placer,’ Congress would have expressly done 
so when it was resolving the conflict between 
secs. 206 and 209 of FLPMA and sec. 37. This 


argument does not withstand scrutiny. The | 


concern in amending sec. 37 focused solely on 
the language mandating that the listed sub- 
stances be disposed of only under the Mineral 
Leasing Act, which language directly con- 
flicted with the authority Congress had in- 
tended to impart to the Secretary of the Inte- 


‘Tior in secs. 206 and 209 of FLPMA. H.R. 


Rep. No. 95-1635,. 95th Cong., 2d Sess. 14, 
reprinted in [1978]. U.S. Code ‘Cong. & Ad, 
News 4737, 4747-48, We conclude that it is 
purely speculative to connect this amendment 
with Congress intention with respect -to the 
relationship of sec. 37 and sec. 314 of FLPMA.. 
Clearly; it is more reasonable to suggest that 


Congress did not see any conflict between sec. 


87 and sec. 314 and thus did not Reed to 


. clarify the felationship. 


. Ee ox CONOCO,. INC. 
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| inent af the United States Constitu- 


tion -because (1) it deprives appel- 
lant ofan interest in property by 

erecting a conclusive presumption 
of abandonment: of its claim, and 
(2) it denies appellant equal pro- 
tection of the laws, | 


In response to appellant’s state- 
BLM. argues 
generally that the recordation re- 
quirements of FLPMA apply to all 
unpatented mining claims on public. 


‘ment of reasons, . 


lands and. specifically that the un- 
patented Black Bird +3 oil placer 
claim is subject to the General Min- 
ing Law of 1872, as amended, 30 
U.S.C. §§ 21-54 (1976) (hereinafter 


General Mining Law), by virtue of | 
the language of the Petroleum and 


Mineral Oils Act. BLM urges that 


sec. 87 of the Mineral Leasing Act. 


did not exempt mining claims lo- 
cated for Mineral Leasing Act min- 
erals from the operation of the Gen- 
eral Mining Law, rather, it. pre- 


served such elaine so long as they 


were maintained in accordance with 
the General Mining Law. Further, 
BLM asserts that the General Min- 
ing Law is not static and that 


changes may be applied to any un-— 
patented mining claim: until all 
steps precedent to patent has been 
taken, and that Andrus v. Sheil, 


supra, does not stand for the 
proposition that appellant asserts. 
_ Finally, BLM urges that the appli- 
cation of the recordation require- 


ments of FLPMA to mining claims 


| located for Mineral Léasinig Act 
| minerals i is consistent with the pur- 
pose of the requirement to identify 
existing mining claims on public 


that they do. 


lands and to clear the books of any 


claims no longer being maintained 


aS required by law. 

The issue in this case is oie 
the requirements of sec. 314 of | 
FLPMA apply to appellant’s un- 
patented oil placer claim. We find — 

require-— 


[1] The | 


recordation 


ments of sec. 314 of FLPMA are 


imposed on the owner of any “un- — 


patented lode or placer mining 
claim.” The statute does not define 
or limit the term “mining claim.” 


Departmental regulations. imple- 
menting sec. 314, however, define 
“unpatented mining claim” to mean 
“a. lode mining claim or a placer 
mining claim located under the 


General Mining Law of 1872, as 


amended (30 U.S.C. 21-54) for 
which a patent under 30 U.S.C. 29 
and [43] CFR Part 3860 has not 


been issued.” 43 CFR 3833.0-5(b). 


Appellant seemingly argues that 
because the Black Bird #3 claim 
was located pursuant to the Petro- 
leum and Mineral Oil Act of 1897 it 


_-was not “located under the General 


Mining Law of 1872.” Further, ap-_ 
pellant asserts that if Congress had 


wanted the claims protected by sec. 


37 to be maintained under the Gen-. 
eral Mining Law, It would have so 


specified. 


~The Penn cad: Mineral Oils 
Act encompassed a broader body of 


law than mere reference to the 
statute suggests. The Act stated: 


‘That any person authorized to enter 


lands under the mining laws of. the 
United States may enter and obtain pat- | 


ent to lands containing petroleum or 


other mineral oils, and chiefly valuable 
_ therefor, under the provisions of the — 
laws relating to placer mineral claims: — 


[italics added] Provided, That lands con- 
taining such petroleum or other mineral 


oils which have heretofore been filed | 


- wpon, claimed, or. improved as‘ mineral, 
but not yet patented, may be held and 


patented under the provisions of this. Act 7 
the same as if such filing, claim, or im- 
‘provement were subsequent. to ihe date of 


the passage hereof. 


Thus: Congress authorized he loca- | 


tion of mining claims for oil under 
the provisions of the general laws 
relating to placer mining claims. 
The laws referred to were, at that 
time, Revised Statutes, secs, 2329- 
2383, and.are now codified at 30 
U.S.C. 88 35-388 (1976)..These pro- 


visions are part of the General Min- | 


ing Law. Chrisman v. Miller, 197 


U.S. 318, 820 (1905). The Petroleum © 


and Mineral Oils Act, when en- 
acted, was simply an affirmation of 
the principle that lands containing 
petroleum and other mineral oils 
were subject to mining location 
under the mining laws. of the United 


States. Union Oil Co. (On Review), 


25. L.D. 351 (1897).? Thus, appel- 


= iThe cited decision veviewed in the case of 
Union. Oi Co. 23 L.D. 222 (1896), wherein 


Union’s oil mining claim was situated:on land .. 


selected as indemnity by a railroad, and the 


Department found that only lands containing > 
metallic minerals were within the contempla- 


tion of Congress in the enactment of the min- 
‘ing statutes and in making an. exception of 
all mineral lands from a grant to a railroad 
company. The decision in’ Union Oil Co. (On 
Review), supra at 355-56, which was’ issued 
Nov. 6, 1897, following passage of the Petro- 


leum and Mineral Oils Act discussed’ aie mean- . 


ing of its passage as follows: 
“Sufficient has been said to Siiow that. ever 


since the circular of July 15, 1873,. until the 
date of the decision under review, the prac- 


tice of the Land Department has uniformly 
been to allow entries under the mining laws 
of the lands containing valuable deposits of 
petroleum, and that this view has obtained 
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lant’s oil placer 1 mining | claim falls 
within the ambit of 43 CFR 3833.0- 


—B(b). Further, in the case of the 


Black Bird #3 claim we conclude © 


that the phrase “laws under which — 


[the claim was] initiated” in sec. 37 


must include the General Mining 


Law. We also find that sec. 37 must 


be read to include judicial interpre- 


tation of the applicable mining 


statutes because of the reference in 
sec. 87 to “discovery,” which is a 


principle of mining law not defined 
by a particular statute but by ju- 
dicial declaration. Chrisman v. Mil- 
ler, supra at 321, 


to such an extent that many titles to lands 
patented as mineral because of the valuable oil 
deposits contained: therein, are now aopendent 
upon it. * * *. 


#: * * * * 


“Tt is proper, in this connection, to. refer : 
to the act of February 11,.1897, supra, passed 
soon after the decision under review was 
rendered. * * * 

ee Py * og 

“The language of the act clearly indicates, 
and the debates of Congress, as.well as the 
report of the Public Lands Committee of the - 
House on the bill, unmistakably show, that 
it was passed for the purpose of restoring the 
practice which had prevailed in the Land De-. 
partment prior to the decision under review. . 
In the House Committee’s report reference 
was made to that decision-in connection with 


some of the earlier rulings on the. subject, as 


hereinbefore set. out, and inter alia, it was 
said : 

“Public lands containing sat releiil ‘and 
other mineral oils have been held and patented 
under the placer mining acts of the United 


- States for many years past. * * * The Dill 
‘simply. provides by legislation for procedure 


in the entry and patenting of those lands 
along the lines that have been pursued in the — 
past under the decisions of. the General: Land 
Office; so that there is no departure what- 
ever from the procedure ‘in the past for 


the development and. Beauisement of such 


properties.’ 

“This legislative action, So. . promptly taken 
after the. departure from the earlier rulings 
and the long established practice thereunder, 
is significant, and can hardly be considered 
as less than a disapproval Ey Congress of the 


- changed ruling.” 
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, athe examination. of sec. 87 of 
‘the Mineral Leasing Act and the. 
Petroleum and Mineral Oils Act, - 
supra, leads us to conclude as well 
that appellant’s assertion that sec. 


37 mandates that the law governing 


appellant’s oil placer claim remain 
fixed as of Feb. 25, 1920, is incor- 
‘rect. We do not find. that Congress. 
‘intended to so limit its power to. 


regulate such unpatented mining 
claims; rather, by sec. 87 Congress 
preserved a claimant’s opportunity 


to bring an existing claim to patent 
under the General Mining Law even 
though the Mineral Leasing Act re- 


moved the mineral from operation 
of the General Mining Law. 


As we have observed, the Petro- 
leum and Mineral Oils Act only re-. 
“asserted. authority for the location 


of placer mining claims for petro- 
leum and other mineral oils under 


_ the General Mining Law governing © 
all placer mining claims. The Act 
did noé specify any requirements. 
peculiar to placer claims located 


under the Act.* Congress did not by 
sec. 387 repeal the General Mining 


_. Law, as to existing mining claims. 
- for. Mineral Leasing Act. minerals, | 


and we find no basis for asserting 


| Me. Where the statute, ‘under which a claim — 


“protected by sec. 87 was initiated, does con- 


tain specific requirements, those requirements 

_ are applicable and would control as to other» 
- conflicting requirements imposed on the min- 
ing claims. For example, in John B. Forrester, 


48 L.D. 188 (1921), cited by appellant, the 


‘Department held that the question of whether | 
the. appellant had a preexisting coal entry ~ 


under sec, 37 did not have to be reached be- 


. _ -eause: appellant had not maintained the entry 
' .- pursuant to the law under which it was ini-. 
‘tiated. Appellant had not complied with a reg- 


ulation implementing the notice requirement 
imposed by the law governing coal entries. 
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‘that Cares readed tints tne 


patented oil placer claims located — 


, under the Petroleum and Mineral — 
Oils Act would not be subject to 


changes i in the mining laws govern- 
ing unpatented placer claims. While — 


7 Congre ess did single out claims such ~ 
‘as the Black Bird #3 oil placer - 


claim in order to preserve valid ex- _ 
isting rights to such claims, it did - 


not intend that.such claims would — 
recelve special. treatment as. against 
other placer mining claims; and the 
Petroleum and Mineral Oils Act 


provides no basis for distinguishing 


-appellant’s claims. Furthermore, the 
- purpose of sec. 314. 0f FLPMA isto 
-. provide a record of continuing ac-. 
tivity on. unpatented mining claims 
on public domain lands so that. the — 
Federal Government will know 


which claims are being maintained — 


and which have been abandoned. 
See Topaz Beryllium Co.v. United. 
States, 479 F. Supp. 309, 311-12 
~(D. Utah: 1979), aff'd, 649 F, 2d 775 

(10th Cir. 1981). Arguably, these — 
particularly —— 


requirements are | 
apropos to Seu as old as ine one 
at issue herein. 
We do not agree that ihe é(Supreme | 


— Court’s opinion in Andrus v. Shell — 
— Oi Co., supra, supports appellant’s 
argument. In that case, the Court — 


affirmed for pre-1920 od? shale min- — 
ing claims an exception to the gen- 


eral principles for. . determining | - 


whether there has been a. discovery _ 


of a valuable mineral deposit under 
the mining laws. Frederick H. . 


Larson v. Utah, 50 IBLA 382 
(1980). The Court ruled that the 


i Deen of the Interior could 4 
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‘not impose the present market- 


ability test, approved by the Court 
in United States v. Coleman, 390 
— USS. 599 ( 1968). , as a complement to 


the prudent man test, on oil shale 


placer claims as of 1920. The Court 
was making an exception to the ap- 


- plication of the General Mining 
. Taw based on both the history of 
the Mineral Leasing Act and the — 


post-1920 treatment of oil shale 


claims by the Department of the. 


Interior, rather than finding that 


sec, 387 required the application of 


pre-1920 standards. Andrus v. Shell 
Oil Co., supra at 673. The Court 


focused. particularly on the Depart- 


ment’s decision captioned Freeman 
v. Summers, 52 L.D. 201 (1927), 


that present marketability was not 
a prerequisite to patenting oil shale 


claims.’ This Board had overturned. 
Freeman. v. Summers, supra, on the © 
basis of United States v. Coleman, 


supra. The Court reflected that Con- 


gress had recognized oil shale as 


valuable by ‘preserving oil shale 
claims in sec. 37 even though oil 


shale was not a marketable com-— 


modity in 1920 and that. therefore 
the imposition of a. marketability 


test as of 1920 by the Board was 
Inappropriate. The situation of oil | 


shale claims was unique, and the 
Court expressly stated that this ex- 
ception applies. only to oil shale 
claims. Andrus v.. Shell Oil Co., 
supra at n.11. We find no basis for 
construing the opinion to limit the 
applicability of the General Mining 


5 Freeman v. Summers, supra, did not dis- 
cuss sec. 37. It focused entirely on the prin- 
' elples of discovery as applied to oil shale 
mining claims. | . 
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‘Law to other placer claims. pre- = 


served by-sec. 37.° | 

[2] Having found that sec, 314 of 
FLPMA is applicable: to appellant’s 
oil placer claim, we now find that 


‘BLM properly. declared the claim. 
abandoned and void. Under sec, 314 
of FLPMA the owner of an unpat- 
ented placer mining claim located 


before Oct. 21, 1976, must. file evi- 


dence of annual assessment work or 


notice of intention to hold the claims 


in the proper BLM office on or be- 
fore Oct. 22, 1979, and prior to De- 


cember 81 “of each calendar year 
This requirement 
mandatory, and failure. to ae 


conclusively’ constitutes abandon- | 
‘ment of the claim by the owner and 
_ wherein the Department had ruled — 
53 IBLA 192, 88 LD. 369 (1981) ; 
James V. Brady, | 51. IBLA 361 


renders the claim void. Lynn Keath, 


(1980). 


[3] With respect. to appellant’ 
remaining arguments, we note that — 
the conclusive presumption of aban- 
donment. which attends the failure 
to file an instrument required by 43 
U.S.C. § 1744 (1976) is. imposed by 
the statute itself. As a matter of 


_ law, it is self-operative and does not 
- depend upon any act or decision of 


an administrative official. In enact- 
ing sec, 314 of FLPMA Congress 
did not invest the Secretary of the 


7 Interior with authority to waive a 


0 We note as well that part of the Court’s 
discussion of sec: 37 claims detracts from 
appellant’s ‘argument. The Court discusses the . 
viability of a 1956 statute which amended the © 
mining laws to eliminate a requirement © im- 
pesed on locators. “seeking patents for mining 


claims preserved by sec. 37. Andrus v. Shell 7 


Oil Co., supra at 671. Presumably if Congress 
was not restricted from changing the require- 
ments applicable to such claims in 1956, it 
was also not restricted from doing so in 1976. 
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excuse “noncompliance with the 
statute, or to afford appellant any 


relief from the statutory conse- i 


quences. Lymn Keith, supra. 
[4] Appellant’s argument that 
the recordation requirements are 


‘unconstitutional may not be con- 


sidered by this Board. The Depart- 
ment of the Interior as an agency of 
the executive branch of the Federal 
Government is not the proper forum 


to consider the constitutionality of 
the 


recordation provisions of 
FLPMA. Hugh A. Johnson, 54 


IBLA 144 (1981); Lynn Keith, 


supra. However, we note that to the 
extent that Departmental regula- 
tions implementing FLPMA, which 
_ mirror the statute, have been con- 
sidered by the courts, they have 


been upheld. Topaz Beryllium Co. 
v. United States, supra; Western 


Mining Council v. Watt, 643 F.2d 


618 (9th Cir. 1981) ; Northeast Citi- 


zens for Wilderness Mining Co., 


Ine. v. Bureau of Land Manage- 
ment, Civ. No. 78-46M (D. Mont, | 


June 19, 1979). - 


‘Accordingly, | Siesta to the 


_ authority delegated to the Board of 
Land Appeals by-the Secretary of 


_ the Interior, 43 CFR 4.1, the deci- 


sion of the Wiens State Office i is 
affirmed. 


RAS E. HENrIQues 
| Administrative euage 3 


| Wr CONCUR: 


BERNARD V. PARRETTE 
 Cheef Administrative J udge 


Gam M. Frazer | 
Administrative Judge 


below reversed; 


UN ITED STATES 
: YV, 
_ RICHARD P. HASKINS 


59  IBLA 1 


“Decided October 91, 1981 


er otk a decision of Administra- 

tive Law Judge Michael L. Morehouse 
declaring the Haskins Quarries placer 
mining claim valid and recommend-— 
ing issuance of patent. CA-2755.. 


; Appeal reviewed de novo; decision 
claim held null and 
void. | | 


1. ‘Mining Claims: Lode. Claims 


To constitute discovery upon a lode min- — 
ing claim, there must be exposed within 
the limits of the claim a vein or lode of 
quartz or other rock in place, bearing ~ 
gold or some other mineral deposit in 


such quality and. quantity which would 
- warrant a prudent man in the expendi- 


ture of his time and money with a reason- 


able prospect of success in a developing a 
_. valuable mine. bi Lot 


Q, Mining Claims: : Placer Claims 


A placer mining ‘claim has been | defined 


as ground that includes valuable deposits 
not in place, that is, not fixed in rock, 
but which are in a loose state. 


3. Mining Claims: Placer Claims—Act 
of August 4, 1892 : 


Under provisions’ ‘of the Act -of Aug. 4, 


4892, 30. U.S.C. §161. (1976), known as: 
the Building Stone Act, land chiefly valu- 


able for building stone can only be en- 


_ tered by mining claims in the placer form, 


regardless of the actual mode of occur- 


rence of the ED OEN. 
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er otk a decision of Administra- 

tive Law Judge Michael L. Morehouse 
declaring the Haskins Quarries placer 
mining claim valid and recommend-— 
ing issuance of patent. CA-2755.. 


; Appeal reviewed de novo; decision 
claim held null and 
void. | | 


1. ‘Mining Claims: Lode. Claims 


To constitute discovery upon a lode min- — 
ing claim, there must be exposed within 
the limits of the claim a vein or lode of 
quartz or other rock in place, bearing ~ 
gold or some other mineral deposit in 


such quality and. quantity which would 
- warrant a prudent man in the expendi- 


ture of his time and money with a reason- 


able prospect of success in a developing a 
_. valuable mine. bi Lot 


Q, Mining Claims: : Placer Claims 


A placer mining ‘claim has been | defined 


as ground that includes valuable deposits 
not in place, that is, not fixed in rock, 
but which are in a loose state. 


3. Mining Claims: Placer Claims—Act 
of August 4, 1892 : 


Under provisions’ ‘of the Act -of Aug. 4, 


4892, 30. U.S.C. §161. (1976), known as: 
the Building Stone Act, land chiefly valu- 


able for building stone can only be en- 


_ tered by mining claims in the placer form, 


regardless of the actual mode of occur- 


rence of the ED OEN. 
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4, Mining Claims: Location—Mining 
Claims: Lode Claims—Mining Claims: 
Placer Claims—Act of August 4, 1892 


While deposits of limestone chiefly valu- 
able for building stone were subject to 
location only as placer claims, deposits 
of limestone valuable for their. chemical 
or metallurgical properties are properly 


located according to the form of their 


deposition. 
5, Mining Claims: Possessory Right 


Under the provisions of 30 U.S.C. §38 
(1976), the holding and working of a 
- claim for the period of time equal to the 
- State’s statute of limitations is the legal 
equivalent of proofs of acts of location, 


recording, and transfer. This provision . 


does not, however, alter other require- 
ments of the mining laws, such as the 
necessity of a discovery or limitations on 
acreage which may be taken up in a 
claim. 


6. Mining Claims: Possess0ry Right 


The requirements of. 80 U.S.C. § 38 
(1976), relating to “holding” and “work- 
ing” a claim may be met where the assess- 
ment work requirements have been met 
— and where there is actual possession or 
occupancy of the claim. 


7. Mining Claims: Discovery: Market- 
ability—Act of August 4, 1892 


. Land may be considered “chiefly valuable 
for building stone’ where the building 
stone values of the mineral deposit sought 
are greater than any other mineral values 
Or nonmineral values for which the land 
may be appropriated. 


8. Mining Claims: Placer Claims— 
Mining Claims: Possessory Right 


‘Nothing in 80- U.S.C. § 38 (1976) alters 


the requirement limiting each individual 
Claimant to 20 acres per. location. Thus, 
for a single possessory claim of 85 acres 
to be sustained, it must be shown that 
five individuals held and worked the 
claim for the requisite period of time. ° 
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12. Mining Claims: 


[88 LD. 


9, Administrative Authority: Estop- | 
pel—Administrative Practice—Rules 
of Practice: Generally © 


Where a party, in the course of various. 
proceedings before the Department, as- 
serts facts that would, if proven, entitle 
him or her to obtain patent to land owned | 

by the United States, and the litigation _ 


proceeds on the assumption that the facts © 


are as stated, appellant will not be heard 
in a subsequent Hearne e to deny that those 
facts existed. ; 


10. Mining Claims: Millsites—Mining 
Claims: Possessory Right : 
Since millsites may only be located on 
nonmineral Jand, a millsite claim. is. 
necessarily adverse to a mining claim. 
Thus, land embraced by a millsite claim 
is not open to the initiation of rights 
under 30 U.S.C. § 38 (1976). 


11, Mining Claims: Location—Mining 
Claims: Placer Claims 


All placer claims must conform “as near 


as practicable” with the system of rec- _ 
tangular public land surveys. Where a. 


_elaim does not so conform and it is not 


possible to amend the claim so that it 
does, the entry must be canceled. 
jee | 
Work—Mining Claims: Withdrawn 
Land 


Failure to substantially seanie with the 


requirements to annually perform assess- 
ment work on a claim which is located on 
withdrawn land results in a forfeiture of 
that claim to the United States. 


13, Federal Land Policy and Manage- 
ment Act of 1976: Recordation of Min- 
ing Claims and Abandonment—Min- 
ing Claims: Abandonment—Mining 
Claims: Possessory Right | 

The recordation provisions of sec. 314 of 
the Federal Land Policy and Manage- 


ment Act of 1976, 43 U.S.C. §1744 
(1976), applies to claims which rely on 


the provision of 30 U.S.C. § 388 (1976) to 
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- prove location and posting. ee such 
_ claims have not been duly recorded, ey 
are a nullity. - 


rence, Esq., Office of the General Coun- 
sel, Department of Agriculture, for the 


Government; Hale C. “Tognoni, Esq.) 


| cacarn) Arizona, for appellee. : 


7 OPINION BY ) 
ADMINISTRA TIVE JUDGE 
pe BURSKI- : 


INTERIOR BOARD OF 
LAND APPEALS 


_ Administrative Law Judge Mich- | 


ael L. Morehouse, by decision dated 
‘Dec. 30, 1977, found the Haskins 


Quarries pldcor mining claim to be | 
supported by a discovery and rec-— 
~ ommended the issuance ofa patent. — 
~The Government has appealed this 


finding to the Board. 


The history of this claim i is both 


long and convoluted, with Depart- 
mental — ? ea ieatiGr — alre 
stretching over half of a century, 


= intermittently punctuated by Fed- 
A thorough : 
knowledge of this history: is, un- 


eral Court review. 


fortunately, essential to both un- 
derstanding and determining the 
present appeal. Accordingly, this 
history will be set. cut in detail. 


The lands embraced within. the : 


| confines of the Haskins Quarries 


patent application were originally | 
subject to four lode and two millsite 
claims,’ The four lode claims were 


1The . land involved, aggregating approxi- 


mately 85.1 acres of land, is located in secs. 


27 and 28, 3 N., R.-14: W,, San Bernardino. 


meridian, approximately 3 matics north of the 
Los Angeles city limits and is situated in the 


Angeles National Forest. Actually, not all of — 
the original Roger Williams is included within || ong 
. ary. . 


the limits of the Haskins Quarries claim. 


already | ' 
| ere was generally northwest by 


‘southeast.. The Lap Wing was the © 
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inoue as the ene J me Lap Wing, | 


Roger. Williams, and Lady Helen 
. 7 SB, an ~ while the two millsites were refer- 
APPEARANCES: Charles om Law- 


red to. as the ‘Lap Wing and Lady 
Helen. : “es 
The Lone A aa was originally lo- 
cated on Jan. 10, 1894, by Frederick | 
A. Lovell. On Feb. 28, 1907, Tessie 


- Cooke-Haskins located the Lap 


Wing. This was followed by the lo-_ . 


cation of the Roger Williams by | 
Richard P. Haskins, husband of — 

- Tessie 
with Frederick A. Lovell and Fran- - 


Cooke-Haskins,. together 
cis H. Clark on Jan. 2, 1909. The 
Lady Helen mining slain was also _ 
located on Jan. 2, 1908, by. Frederick 


AL. Lovell and Brands H. Clark. 


Later that year, on Nov. 14, 1908, — 


Tessie Cooke-Haskins located the 
Lap Wing millsite, which was fol- 2 


lowed the next year by the:location 
on Nov. 10, 1909, of the Lady Helen _ 


~ millsite by Richard, P. Haskins. 


“The strike of the four mining — 


southermost claim. The Lone Jack. 


abutted the Lap Wing on the north. 


The Lady Helen was adjacent to the 


west of the Lone J ack, with some — 
area of the Lady Helen also abut- - 


ting the west sideline of the Lap 
Wing, while the Roger Williams. 
was adj acent to the west side of the — 
Lady Helen. The Lap Wing millsite 


was in the shape of an irregular 
pentagon, with one side adjacent to 


the south portion of the east sideline - 
of the Lap Wing mining claim. The — 
Lady Helen millsite, in rectangular 
form; abutted the Lap Wing mill- 
site along ‘its northeastern bound- | 
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As noted above, Tessie Cooke- 


Haskins was the sole locator of both 
the Lap Wing mining claim and 
Lap Wing millsite, while Richard 


P. Haskins was the sole locator of 


the Lady Helen millsite. Full title 
to the Lone Jack mining claim was 
apparently acquired by Richard P. 


Haskius through quitclaim deeds in 


1907 from Frederick A, Lovell and 
one Carrie L. Simmons.? On 
Jan. 15, 1981, Richard P. Haskins 
guitelaimed the Lone Jack mining 


claim to his wite. Richard P. Has- 


kins acquired full title to the Roger 
Williams and Lady Helen lode min- 
ing claims from Francis H. Clark 
and Frederick A. Lovell in 1908. 


In 1928, the area embraced by the | 


claim was withdrawn from location 
and entry by sec. 1 or the Act of 
May 29, 1928, 45 Stat. 956, known 
as the Watarahed Wathdrawel Act. 
Sec. 2 of that Act provided that 


. “this. Act shall not defeat or affect 
any lawful right which has already. 


attached under the mining laws and 
which is hereafter maintained i in ac- 
cordance with such laws.” 

Richard P, Haskins died the fol- 


loans year, and his wife, Tessie 
‘Cooke-Haskins, subsequently made 


application for patent of the Lone 
Jack and Lap Wing lode claims, 


together with the Lap Wing mill- 


site.* In her application, filed Aug. 


_ 47he quitclaim deed given by Carrie .L. 
Simmons granted Haskins all rights, and priv- 
ileges running from another claim, named the 


_ “Mammoth” claim, located on Oct. 5, 1906, 


which overlapped the Lone Jack claim. . 
-3 The mineral survey, No. 5902 A and B, 
which accompanied the application for patent 


listed | ymprovements on the Lone Jack as ao 
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15, 1929, Tessie Cooke-Haskins al- — 
leged a doy of gold and va- 
nadium. By letter of Jan. 6,. 1930, 


- the District Forester of the Angeles | 


National Forest filed a protest with 
the Register of the land office re- 


questing cancellation of the mining 
locations for lack of discovery and 


because the land thereby embraced 
was nonmineral in character, and 
also seeking invalidation of the 


millsite for nonuse for mining and 


milling purposes. On Jan. 9, 1930, 


the Department caused a complaint 
to issue against the patent applica- 
tion based on the grounds alleged 


by the District Forester. An answer 
was duly filed and a hearing was ‘set 


| before the Register.* — 


The hearing was held on Nov. 21, 


1980. While the thrust of this hear- 


ing dealt with the question of the 
existence of gold, silver, and vana- 
dium within the limits of the claims, 
there was testimony relating to 


dolomitic limestone deposits lo- 


cated both on these two claims and | 


discovery tunnel valued. at $720 and. three 
cuts and tunnels with a total value of $1,899. 


The improvements on the Lap Wing noted the 


existence of a discovery point with no value 


accorded it, and a tunnel with an assessed 


value of $1,820. The total value of labor and 
improvements on the two mining claims was 
estimated to be $4,439. The survey also re- 
corded. three cabins, a storehouse, and. a black- 
68 LD. 341 


4Until United v. O’Leary, 


(1956), hearings in mining contests were held 


before the Register and, subsequently, the land 
office manager upon the abolition of the posi- 
tion of Register. In O’Leary,. the Department 


decided that the strictures of the Administra- 
tive Procedure Act applied to mining claim 


contest hearings and that such hearings must 
therefore be before. someone appointed under 


the provisions of 5 U.S.C. § 3105 (1976). _ 
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on the adj acent Lady Helen claim:® ; 
The Government mining engineer. 


- William H. Friedhoff, noted that a 


lime kiln existed bakind one of the 
houses on the millsite (19380 Tr. 10). 
The engineer testified that there was 
a “dolomitic lens in this just to the 
west of these claims’ that has ap- 


parently either folded into the 
| gneiss with the gneiss or has faulted. 


in here, this is on a claim west of 
the Lone Jack, I believe” (1930 Tr. 


11-12). In response to a question re-. 


lating to the existence of a cut in the 
lime. rock, the engineer stated: 


Fifty feet north west of the north west 
corner of the Lapwing there is a quarry 
face in impure dolomitic limestone thirty 
feet wide; extends about thirty feet 
north where it is cut off by granite and 
gneiss; probably lenticular: a fault is on 


the adjacent claim; dolomite was hauled 


from here and there is'a large pile near 
the road. | 

(1980 Tr. 12). 

_ While there was a clear agreement 
on the existence of the lime kiln, 
Tessie Cooke-Haskins testified that 


it was presently being used as a stor- - 


age area (1930 Tr. 24, 35). She tes- 
- tified as to a number of sales of lime 





* There are a total of four separate hearings 
involved in this case. One occurred in 1930 
and another in 1933 relating to the Lone Jack, 
Lap Wing, and Lap Wing millsite. These are 

.found in exhibit G—4. The third hearing: arose 


as a ‘contest of a verified statement filed. pur-. 


suant to. the provisions of sec. 5 of the 


Surface Resources Act, Act of July 23, 1955, 


69: Stat. 367, 369, 30 U.S.C. § 613 .(1976). 
The fourth hearing was held by Judge. More- 
house in 1977, which hearing. related to the 
instant placer claim. For convenience, cita- 
‘tions to transcript. will be by. the year.of the 
- hearing: followed by the page: of that. tran- 
_seript. Thus, a citation to the initial hearing 
will be “1930 Tr. — 
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rock. See 1930 Tr. 26-29. The fol- 
lowing colloquy then ensued : | 


Q. Do you know the uses this lime rock 
is put to? 

A. Yes. 

Q. What are some of them? 

A. The American Legion Building in 
Pasadena has floors made of it; it has 
been used for roofing paper ; I understand. 
for fluxing but I don’t know much about — 
that. but I have sold quite a bit of it for 
that use for mining and golf courses; | 
they use d quite a lot for ornamental pur- 
poses. 

.Q. Do they use it for building activi: | 
ties? | | | 

A. ‘Yes ; plaster. 


(1980. Tr. 29). In all, she testified ; 
that about 1,000 tons of lime rock | 
had been: sold. from the claims. at.- 
issue._In response to a question of | 
where exactly the rock was removed _ 
she answered, “practically from the — 
creek up the hill” (1930 Tr. 84). 
Frederick. A. Lovell, the original 
locator of the Lone J ee also testi- — 
fied on behalf of Haskins. In refer- 
ence to a request that he describe 
the formation which passed through | 
the Lone Jack and Lap Wing claims 
the following discussion. occurred : 
Q. What is it? 
A. Why the west. walls; the west side 
of that ground is lime formation. — 
Q: What.is the east side? - 

A. It would be granite... | 
Q. What would: you call the intruded. 
or the vein; the so called vein matter? 

A. Well, highly Mineralized roseolite 
[sic] schist. . 

Q. How wide is that vein matter? 

A. Well possibly three or four hundred 
feet; probably six hundred ; between the. 


- main granite walls and the lime; I 


would figure about that. 
(1930 Tr. 43-44). 
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coe A. ‘Tiffany, who had pur- 


chased ‘some of the lime rock and. — 


was a graduate chemist, also testi- 
fied on behalf of Haskins. He stated 


that in 1922 he had approached — 
Richard Haskins and taken a lease — 


on the lime rock deposit. 


A. There was the lime rock on the Lap- 
wing at that time has not ‘been opened 
up; previous work in the lime rock had 


been to pick up wash float in the canon 


that came from. adjoining properties. | 


QQ. Did you open up the lime rock die 


posit under this. contract? 
A, Yes, sir, 7 
Q. Was there any lime rock removed? 
AL Yes, sir; we removed quite a bit of 
lime rock from just above the tunnel on 
the present location of the Lapwing. - 


-Q. What method was used in getting 


this rock out? | 
A. We removed the overburden on it; 
then blasted it out in places ; broke it up 
and rolled it into the gulch below. 3 
-Q. It was a solid formation? 
<A. Yes; it was a very large peey of 
| crystallized lime rock. 


Q. What disposition was made of that 


lime rock? 


A. We brought it down to the plant on 
San Fernando Road and broke it up and 


ground part of it for grit; chicken grit; a 
great deal of it was broken into gravel 
for this.mosaic terrazzo and sold to con- 
- tractors that were using it for the con- 
struction of various buildings in the city. 


(1980 Tr. 538-54). 


‘at that time. While he stated that a 
reasonably prudent. man would be 
justified in spending. money on 
the claim, he noted that it would 


’. take a considerable investment, as 


a large plant would be necessary 
(1980 Tr. 55). When asked what he 
would develop he stated : 
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oz Gold; aliven's platinum ; janadinn, 
Q. Is that all? ~= | | 
, ae That is all. vee 
* #* * * 


‘Q. You would. not figure anything « on 


the lime that is on the claim? 


A. I think most of it has been removed 


since that time. 


Q. Most of the lime has been removed? | 
Be I. believe. so. : 


(1980 Tr. 55-56). 


A number of miners also testified — 
on behalf of the claimant. Jesse 
Barnes, a miner with 40 yours: ex- 
perience, testified : 


Q. Are you familiar with the forma- 


tion of the Lapwing and Lone Jack lode 
- claims? 


A. I call it lime on one side and altered | 
granite on the other side... - 

Q. On which sideislime? 

A. On the west side. _ 

Q. Does that lime extend for any great 


| length ? 


A. Cuts poe ‘through the es 


there. 


Q. And that lime is in place; is it? 

A. Yes, sir, it goes right through there ; 
you can trace it right iroue™ on the sur- 
face outcrops. | 

- Q. What width is the vein between the 


altered granite and the lime? 


A. In some places a couple of hundred _ 


feet thick where it crops out; I should a 


judge. 


(1930 Tr. 65). 


Tiffany stated that he mnoved 
between 500 and 600 tons of rock 


Similarly, ae A. Hamilton, a 


miner with 30° years os 


stated: 


I went over the formation there I would 


judge somewhere between one hundred 


and fifty and two hundred feet of min- 


eral zone; on one side of the mineral 
gone on the west side carries the lime belt - 


opens out; 


following through ~ there; 


_ erops out every once in a while then goes 
in and comes out on top of the ridge. | 
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(1930 Tr. 7 ty: Hemilton noted that 


the lime was very good lime which 
he had used in fluxing, but indicated 


‘that he was primarily interested 1 in 


it to the extent that it formed a wall | 


for the porphyry * (1930 Tr. 74). 


The Register, in a decision dated 


Apr. 25, 1931, held for the claimant 


on the basis of a discovery of gold, 


silver, and vanadium. No value was 


accorded to the lime deposits about 


which a number of individuals had 


testified, as set forth, infra. An ap- - 
peal was taken from this decision to 
the Commissioner of the General 


Land Office. 


By decision of. Feb. 5, 1932, the 
Gommassiune: reversed ihe decision 
of the Register. Of relevance herein, | 
the Commissioner made the follow- 


ing statement : 


As to the limestone pei i is no evidence 


in the record. that the limestone said to - 
occur. on the Lap Wing claim is in vein | 
_ or lode. formation. and‘one of contestee’s: 
- witnesses testified that the supply was. 
about. exhausted. Contestee testified that 
~~ the. deposit ‘of limestone. was about. 50 | 


feet - west of the tunnel - on that claim. 
As the tunnel is only a: short. distance 
from. the west line of the claim, even if 
any portion of the deposit. remains, it 


; “must be: largely outside the limits of the 
_ claims upon: contestee’s own testimony, 
_ whereas Friedhoff testified that the only © 
limestone in the vicinity is west of the 


¢Claim.. When all of the facts are. con- 
- sidered, it is not. possible to hold that 
the Lap Wing claim is of potential value 
for its. limestone content or mat the lime- 


6 We would note that Friedhoff, in rebuttal, 
denied that any porphyritic, iron-stained 


quartz was disclosed, declaring that the belt 


was granitic gneiss with schist indications. 
He further argued that there was no limestone 
within the: limits of the two. claims. (1930 Tr. 
81-82). 


| : : 


stone, assuming its presence, is Jocatable 
as a vein or lode.. 


. (Los Angeles 047535 “N” CRB at 


11-12). 

Tessie Cocke Haalins: thereupon. 
appealed the decision of the Com- 
missioner to the Secretary of the In- 


terior. On appeal to the Secretary, 


Haskins directly argued that the. 
limestone with in vein formation. 
See Brief. and Argument, filed Apr. 


4, 1932, at 2.. With her brief and. 3 


argument appellant s submitted a re- 


port prepared by one Ralph S. Bay- 


erstock, relating to an.examination | 


of the cn claims, as well as the : 


Lady Helen, directed at analyzing 


the. doloniitic limestone. The report 


noted . that “footwall formation is 
feldspathic granite—hanging: wall 


_ gneiss and granite.” 


In his decision of J une 6, 1932, oe | 


| Assistant Secretary noted that the 
evidence was conflicting as. to — 


whether a commercial lode deposit 
of limestone was diclosed on the two | 


claims. Thus, the Assistant Secre- 


tary. held. that the Forest. Service 


had not met its burden of showing ; 3 
no discovery.” 7.On thé other hand; . 
the Assistant. Secretary, noting that — 


a patent application had been filed, | 


held that the claimant had failed to 


became show” that on 


. 7It should be ceaiambarea ‘that- prior to- 


United States v. Strauss, 59 LD, 129 (1945), _ 
Government mining contests had generally 


‘proceeded with the United States bearing the 
ultimate burden of proof. In Strauss, however, __ 
the Department held that. once the Govern- | 


ment makes a prima facie case of no discovery; 
the burden then shifts to the claimant to over-. 


come. this showing. This ‘procedure received 7 


judicial approval as ‘being in accord with the 
Administrative ‘Procedure Act in Foster v. 
Seaton, 271 F.2d 836(D.C. Cir. 1959). i 
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each claim there existed a limestone 
deposit such as probably could 
successfully be mined at a profit. 
_ Absent such. showing no patent 
would issue. Accordingly, the case 
was remanded to. the Register, to 
afford claimant the opportunity to 


establish her entitlement to patent. 
A rehearing was subsequently 


held before the Register on Nov. 18, 


1933. Unlike the 1930 hearing, this. 


second hearing focused . almost 
totally on the presence or absence of 


a commercial deposit of limestone. 


Claimant’s first witness was Ralph 
S. Baverstock. Baverstock testified 


as to his onsite inspection of the 
Lone Jack and Lap Wing claims. 
He stated that he found an outcrop 


of lime rock approximately 25 feet 


in width and 150 feet in length, 


dipping to the east within the west 
line of the Lone Jack, which was 


the claim at the top of the mountain | 
He also stated he 
“outcrop” in. the Lap 


(1983 Tr. 2). 
found an. 
Wing on the south side of the gulch 
_ at the foot of the hill. 


sure that the outcroppings occurred 


_ within the limits of the two claims, . 
and then addressed the question of. 


form of deposition :. 


QQ. Do: these deposits exist as” Teages 


or veins, or lenses, or how would ou 
describe them? 

A. I would describe them as lenticular 
deposits. . 

Q. And. they. are in place, or as dis. 
tinguished from float? 

_A. They are most decidedly in place: 


_ (1938 Tr. 5). 7 
. This testimony as to the nature 
of the deposit: was corroborated by 
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a geologist, Ellis Mallery, who had 
extensive experience with limestone 
deposits. He stated that the deposits — 
“are lenses or masses of the lime- 


stone in the surrounding rock under 


a common occurrence” (1933 Tr. 
10). He noted that the deposit was 
also found on the Lady Helen claim 


to the west, noting “I am stressing 


the continuity of the vein. from a 


geological standpoint, the vein was 
strong and a lot of limestone there” 


(19383 Tr. 16). He also noted that 
the deposit was high grade refrac- 
tory (1933 Tr. 17). | 

Tessie Cooke-Haskins testified as 


16 the quarrying and marketing of 


limestone from the claims. Because 
of the importance of this testimony 
we will set it out at some length. In 
response to a question relating to the 


removal and marketing of the lime 


rock, she stated : 


a [Tessie | Cooke: Haskins] For a2 
couple of months in the latter part of . 


(1920 my husband: was negotiating with | 


several parties to try‘to work the lime 


rock and they started a pit twenty feet 
- from the west side line and two hundred 


Baverstock testified that: he. was 


feet from the north end line of the Lay 
wing and eer five stats south of me : 


Lapwing tunnel, 


Q. Do you. know how much idtortal 
was removed from that pit or cut? © | 

AS Eighteen hundred. tons.. 

Q. On the Lapwing? 


: A. On the Lapwing, during several 


years, 
Q. And that removal began about what 
time did you say? | 
A. 1921, they started work: in 1920. 
Q. How much of it has been removed, 


has there been ‘any removed recently? | 


A. From the cut that is now open I 
would say about fifteen tons. 
_ Mr. Dechant, Is that the same cut? 

A. No sir. | 
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“By Mr. Hintze, | 
Q. Now what happened. to that cut that 


- was originally on the ‘Lapwing claim? — 


ns A. It was worked for several years 
_ and a cloud burst covered it up. 

Q. Is there any. evidence on the sur- 
face showing this cut at this time? 
A. No sir. | | 

Q. Now what was done with the lime- 


rock that. was taken from the Lapwing 


claim at that time? 
A. Part of it is in the floor of the 
American Legion building in Pasadena. 
Q. To whom did you sell it? 


A. To Mr. Packard of the California 


Rock Products Company. | 
~Q. Did you sell it to anybody else? 
_A. To Mr. Mepherson and Mr. Morris 
and Captain Tiffany. | 
Q. Do you remember what compensa- 


tion you received from them for the. 


| ‘Limerock. 

A. All the way from want five cents 
to one dollar and one dollar and a quarter 
per ton, usually fifty cents. 


Q. Would it average fifty cents a ton? 


A. Yes. | 

By the Register. 

-Q. At what point?. | 

A. On the Lapwing. © 

—6hQ. Fifty cents F.O.B. at the: mine. 

A. Yes at the mine. 

Q. F.O.B. in place or after it was taken 


out; that was fifty cents F. O. B. in place? | 


A. Yes. 

_Q. In other words the: purchaser paid 
for the. extracting? 

A. Yes. _ 
_ By Mr. Hintze, 


6. Did you ever go up to the americk 


deposit on the Lone J ack? 
A. Yes a long time ago. 
Q. You know nothing about the condi 
tions there at the present time? 


A. Well, you could see the deposit, I 
have been half way up the hill, four years 


ago I was all over the property. 
CROSS EXAMINATION, | 
By Mr. Dechant, 


Q. You said fifteen tons: were taken re- 


cently from a cut now open, am I correct 
in that? 
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A. Some of that had been mined from 
this original cut, the storm waters would 


- come down and we had to protect it where 


they had mined and there was a pile of 
rock on high ground, I would say about 


- ten. tons taken from this: cut that is 


there now. 
ae ow er 
Q. Now these fifteen tons you say were 
taken out recently, what was done with 
them? Z 
A. Sold. 
—Q. To whom? 
A. To Mr. Scheerer, Joseph Scherer, 
Q. Where is‘he located? 
A. He is trying to get my lime deposit 


_ Started in pretty good shape, he has sold 


more tonnage than that, there is eighty- 
five tons gone from the Lady Helen and 
“Lapwing. 

Q. From the Lapwing you say ‘there: is 
fifteen tons gone, what are they using 


that for? | 


A. Sound proofing in studios, stores. 
Q. What other purpose? 
A. Stucco. 


(1933 Tr, 23-96).8 
Bartholomew Haskins, son. of. 


Zz Richard P. and Tessie Cooke-Has- 
kins, also testified as to the existence 


of limestone. outcrops within the 
limits of the claims. He noted that 

“since Mr. Baverstock made his in- 
spection, I have opened it up quite 
a bit. I have put. in several blasts 
of dynamite; quite a number of tons — 
of rock we have got piled up; I have 


opened it up considerably since © 
then” (19383 Tr. 32). He testified 


that the limestone was used for ter- 


§ Various questions and answers concerning e. 


the exact situs of these cuts have been deleted. 
They were relevant in that hearing to deter- — 
- mine the presence, within each mining claim, 
_ of a physical exposure of limestone. Inasmuch 


as. the present claim:is an aggregate of all 
three claims involved therein, the exact situs 
of each cut is not of particular importance. 
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razzo, stucco, chicken grit, sound 
proofing, as flux, in soda plants, the 
sugar industry, and in the manu- 
facture of paint (1933 Tr. 34, 38). 

Richard P. Haskins, Jr., another 
son of Richard P. and Tessie Cooke- 
Haskins, also testified. The follow- 
ing exchange occurred between him 
and counsel for the Government. 

Q. What kind of a deposit is this lime- 


_ stone joining the Lady Helen, what kind 


of a deposit do you call it? 

A. What do you mean, by chemical, 
content. 

Q. No. What kind lode or placer? 

A, Lode. 

Q. Why lode? 

_A. It is in vein formation. 


Q: In what shape does that vein for- 


mation occur? 


A. What do you mean when you say 


| Shape in that way. 
Q. What is the characteristic of itie 
vein if there is any characteristic? 


A. It runs ina BOUNTY and southerly : 


direction. | 

@. Now you look at this icad forma: 
tion. Is it a solid mass of lime a the way 
through? 3 

A. Yes. 


Q. You don’t: agree with. some of these 
ie Commissioner, however, in addition 


to rejecting the a aplication: de- - 
elared the claims null and void. 


previous witnesses, it is a Jenticular 
_ deposit ?. in: : . : 

A. Not being a techiical man— 

. Q. You don’t know what that means? 

A. I am Just descr Ding what it nook 
tO me. : 7 : 


(1933 Tr, 44-45). 


_ The first witness i the Govern- | 
ment was E.:C. Galbraith, a mining 


engineer employed by he: Depart- 
ment of the Interior, who had 
examined the claims. The thrust of 


his testimony was that while the. 


lime was clearly in a lenticular vein 
deposition, the vast amounts of the 

_ product were more easily quarried 
- from an area on the Lady Helen 
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claim (1983 Tr. 46-51). William H. 
Iriedhofi’s testimony was to the 


same effect at this hearing. See gen- | 


erally 1933 Tr. 56-64. ) | 

On Jan. 31, 1934, the Register | 
issued. his decisions ‘Attar review- 
ing the evidence, the Register c con- | 
cluded : 3 3 


Jam of the opinion that the. lands in 
question | are not valuable as a mining. 
proposition, it appearing that the deposit 
on the Lone Jack is inaccessible and not — 
conducive to practical mining: and that 
the deposit on the Lap Wing, and the 
character of the mineral disclosed there- 
on would not warrant a prudent man in 
expending his time and money thereupon 
in the reasonable expectation of success 
in developing a paying mine. — 


(Decision at 9-10). Thus, bie rec- 
ommended rejection of the applica- 


tion for patent, but he did not de- 


clare the claims null and void. 
Tessie Cooke-Haskins duly ap- . 


- pealed this decision to the Commis- 
sioner of the General Land Office, — 


who by decision dated Nov. 10, 


1934, affirmed the Register for the 


reasons given in his decision. The 


This decision was then appealed to 


the Secretary. In her. statement of 


reasons for appeal, Tessie Cooke- — 


Haskins noted that it was uncon- 


tradicted that the deposit on the 
“exists in vein formation : 


claim,” and. that, the total record 
showed “that lime rock exists on 


‘both claims in vein, formation.” * 


B Appeal from Commissioner’ Ss decision, filed 
Dec. 19, 1934, at 3, 6. : 
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The Acting Solicitor of the De- 
partment of Agriculture, in reply, 
contended that the most recent tes- 
timony showed “the limestone oc- 
curs in lenses and not in vein for- 
mation,” 2° and criticized the profit 
estimates of appellant by noting 
that “counsel has overlooked the 
large lime deposit on the Lady 
Helen and other claims to the west 
as a source of revenue for the claim- 
ant at the theoretical profits dis- 
closed on. counsel’s brief.” 

In a decision dated Apr. 22, 


1935, the First Assistant Secretary | 


: generally | affirmed the Commis- 


sioner. See United States v. Tessie 


. Cooke- HT askins, A-18453. In his re- 
view of the evidence, he noted: 


It is. undisputed. that on the [Lady] 


. Helen claim and possibly others held by 
the claimant and lying adjacent to the 
lodes in question on the west there are 
considerable deposits of limestone which 
“have: been quarried and marketed; that 


_ there are certain lenses of limestone dis-. 
eG closed close to the west side line of the 


claims, running athwart the general trend 
of the eneissic formation and within the 
boundaries of the claims. 

_ The evidence is conflicting, however, 
as to whether these limestone lenses 
within the claims are of sufficient extent 
or are of such quality or are in such a 
- place as to be feasible to work them. 


Upon a review of the evidence, 
the Assistant Secretary concluded 
that the claimant had not shown 
that the claims could be success- 
- fully mined and marketed. He also 


10 We are unable to explicate the distinction 
which the Acting Solicitor was apparently 


- trying to draw though he may have been con- - 


tending that the vein was intermittent, rather 
than continuous, in addition to being lenticu- 
- lar. Compare with San Francisco Chemical Co. 

We Duffield, 201 F. 830 (8th Cir. 1912). 
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noted “it is not hegiaid the beards | 
of possibility that by subsequent. 


_ exploration and development such . 


demonstration could be made.” Ac- 
cordingly, the Assistant Secretary 
held that “[uJnder all the circum- 
stances disclosed, the fair and 
proper action seems to be to merely | 
reject the patent application and — 
leave the mineral claimant free to _ 


further pursue exploration under 
her location.” was 





1 This -action by the Assistant Secretary 
was based on the doctrine demarcated by the 
Clipper Mining Company cases. Without ‘dai- 
gressing into the long history of that litiga- 
tion, which includes a Supreme Court decision — 
styled Clipper Mining Co. v. Bi Mining € 
Land Co., 194 U.S. 220 (1904), we would note 
that the rule was eventually enunciated that 
the Government rejection of a patent applica- — 
tion merely determined that a discovery as 
a then present fact, such as would justify 
issuance of patent, had not been shown; it did. 
not constitute a “definitive” finding that the 
land was nonmineral in character or that there . 
was “a total absence” of discovery requisite 
to location. Thus, rejection of the patent ap- 
plication did not determine the validity or 
invalidity of the mining location. See gen- — 
erally The Clipper Mining Co. v. The Bu Min- 
ing & Land Co., 33 L.D. 660 (1905). 

‘The reason for this approach is. more. easily 
appreciated when it is remembered that until 
the decision in United States v. Strauas, supra, 
in 1945, the Government was deemed to have 
the burden of proof that the claim was invalid 
in mining claim contests. See n.7, supra. — 
When the claimant sought a patent, however, 
the Department required the claimant to prove 
entitlement thereto. Thus, the Clipper Mining 
doctrine was a logical outgrowth of burden 
of proof analysis. If, in a given case, the evi- 
dence was inconelusive, whichever side bore 
the burden could be deemed to have failed to 
discharge the same. When a patent applica- 
tion was sought, the claimant would lose, and 
where a declaration of invalidity was sought, 
the Government would lose. Once the Depart- 
ment decided in United States v. Strauss, 
supra, however, that the mining claimant bore 
the burden of proof, regardless whether or 


not a patent application was the subject of the. 
contest, the logical support of the Clipper . 


Mining rationale collapsed. It is, therefore, 
not. surprising that this doctrine was even- — 
tually expressly overruled in United States Vv. 
Carlile, 67 I.D. oe (1960). 
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By letters of June 19, 1936, to 
President Roosevelt and Secretary 
Ickes, Tessie Cooke-Haskins object- 


ed to the Assistant Secretary’s deci- | 


_ sion. This was treated as a petition 
_ for reconsideration. Upon notifica- 
tion of this fact, Haskins wrote to 
- Secretary Ickes and noted that the 
demand for dolomitic limestone 
had increased markedly during the 
Depression. She contended that 
“the uptrend of the steel industry 


has made the present demand for 


dolomite as a fluxing stone increase 


tremendously. It is also used exten- 


sively as a pigment in a manufac- 
ture of paint.” ?. . 
By decision of J uly 23, 1935, the - 


Department granted the claimant. 
a new hearing, conditioned upon 


the submission of an affidavit cor- 


 roborated by two disinterested wit- 


nesses setting forth in detail the 
quantity of limestone quarried, 
shipped, and sold from the claims 
and all relevant factors surround- 


ing such actions. Claimant subse- 


quently filed a three-page affidavit, 
witnessed by her two sons. In trans- 
mitting the case files to the Register, 


the Commissioner of the General 


Land Office stated that while the 
affidavit submitted did not fully 
meet the Department’s require- 
ments, action on the rehearing 
would be stayed pending a further 
examination of the claims by the 
Forest Service. 

The report of. this secuatay 
conducted by Friedhoff, was sub- 


mitted Jan. 22, 1936. In essence, the 


2 report indicated that nothing had 


12 Bxh, G4, letter dated July 18, 1935. 
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changed over the past 2 years, and 


Friedhoff was not swayed from his 
view that claimant had not shown a 
discovery. In the course of his re- 
port, however, Friedhoff made the 
following observation : 


There are from 5 to 10 acres of flat a 
on the Lap-Wing lode and Millsite, 


- which being within 8 miles of the City 
limits of Los-Angeles has considerable 


real estate value and accounts for the 
claimant’s persistent efforts to patent 
this land while not being interested in 
patenting the claims on which the dolo- 
mite is located, which later are unques- 
tionably patentable. [Italics supplied.] 
The emphasized section of this - 
quotation has been frequently al- 
Iuded to in the subsequent history 
of these claims. _ | 

' Here the matter apparently rest- 
ed, until June 1, 1962, when Richard - 
P. Haskins, J a thé present con- 
testee (Tessie Cooke-Haskins hav- 


ing died in 1954 and Bartholomew 


Haskins in 1962), filed a vertified 
statement pursuant to the provi- 
sions of sec. 5 of the Surface 


~ Resources” Act, 30 U.S.C. $613 
(1976). This statement covered all 


four claims and both millsites | 
which occupied the land involved . 
in this appeal. | 

On July 17, 1964, the Department 
of the Interior, at the request of 
the Forest Service, issued a. con-— 
test complaint alleging that the 
lands embraced by the mining 


-_elaims were nonmineral in charac- 


ter and that no discovery existed 


_ within the limits of any claim; that 


a residential building had been con- 
structed upon the Lap Wing mining 


- claim, and that the Lap Wing claim | 
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was being. ‘utilized for purposes 


other than mining; and that the two 
-millsites were not being occupied or 


used for mining or milling pur- | 


poses. The charges were duly denied 


~ and a hearing was held on Jan. 28, 


1965, before Hearing Examiner 
Graydon EK. Holt. 

- The Government’s sole witness 
was Emmett B. Ball, a mining en- 
gineer. Ball testified that the lime- 
stone deposits were in pods or lenses, 


ranging from a few feet to 60 feet 
across, the 60-foot measurement be- 


ing taken from an outcrop just 


inside the Lone Jack claim (1965 | 
_ Tr. 82). He described various mar- — 
kets for limestone in the Los An-_ 
_ geles area, such as roofing rock, in 


foundries and steel mills and as 
asphalt filler (1965 Tr. 34). 


Ball testified as to the assay re- 


_ sults of three samples he had taken. 
The first sample was. from the 
northwest corner of the Lone Jack, 


just across from the Lady Helen. 
The sample was assayed as 31.73 


percent calcium oxide (CaQ), 18.25 
. percent magnesium oxide (MgO), 
and 3856 percent silica (SiO.). Ball 
stated: that: while some foundries 
could utilize limestone with the 
high percentage of magnesium 


shown, the silica content. ‘was too — 
high (1965. Tr. 42), The same would 


hold true for use in tile though 
- Ball thought the dust could be used 


for filler in asphalt. Ball stated 
that, in view of the difficulty in ob- - 
taining access to the deposit, it 


could not be economically mined. _ 
_ Ball also stated that he took two 
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other samples, both from the Lady 7 
Helen claim. These two samples as- — 
sayed at 34.56 percent CaO, 14.77 


percent MgO, 5.51 percent SiO,, and 
31.04 percent CaO, 19.78 percent a 
Mego, 1.53 percent SiO., respective- 
ly. With regard to the first sample, 


Ball contended that, with the high 


‘silica content, the only use would | 


be roof granules, but since white 
rock was adjacent to black this 
would not be feasible.? While Ball 
noted that the second sample 


showed a significantly lower per- 
centage of silica, he stated that the — 


main market would still: be for use | 
in roofing granules and that this 
deposit suffered the same infirmi- 


ties as far as color consistency, as _ 


did the other ore on the Lady 


~ Helen. See generally 1965 Tr. 45-_ 


50; ‘Exhs. 10, 11. . : 
At the conclusion of Ball’s testi- 


mony the Government withdrew its 
charge relating to the utilization of 
the Lap Wing claim for purposes — 


other than mining. Richard P. Has- 
kins, Jr., then took the stand. Has- 


kins described the strikes of the 

- various. deposits noting that they 
tended in a northwesterly direction 
(1965 Tr. 114-16). 
total tonnage on all four claims of 


He estimated 7 


500,000 tons (1965 Tr. 118). With 


respect to the two millsites, Haskins — 


noted that the Lap Wing had, in | 
the past, been used for storage, 


_ though he intended at some future 


time to. use it for oe pur- 


13 Ball condequently testified . - On cross- 
examination that limestone for roofing gran- 


ules had to be white, not gray, because that is . 


what customers wanted as Tr. §3—85).. 
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| poses. 16 With respect. to the Lady | 


Helen millsite he stated that years 
ago it had a miner’s cabin on it, and 
was used for living purposes. 

- Haskins testified as to certain 
past sales of dolomite from the 


claims. These were various sales to. 


Hill Brothers between 1934 through 
1986, which Haskins estimated ran 
80 to 90 tons per month and which 


was crushed and used for additives 


and filter materials (1965 Tr. 126). 
Haskins also referred to sales to 
Kinney Iron Works, Washington 
Elger, which made bathroom fix- 
tures, and Kennedy Minerals, all 
from 1934 to 1940 (1965 Tr. 125- 
28). He noted that the foundry 


specifications required that the. 


product be uniform in size, and that 
most of the product shipped from 
the claims varied from 3 inches 
down to 34 of an inch (1965 Tr. 
130-31). He estimated a total of 
18,000 tons had been removed dur- 
ing the period from 1934 to 1940 
(1965 Tr.145). 0 

_ Norman Whitmore, a mining en- 
gineer with more than 40 years ex- 
perience, also testified on behalf of 
the claimant. He estimated that, 
from the largest deposit located in 
the Lone Jack and Lady Helen 
claims, there existed in excess: of 
200,000 tons of dolomite and. the 
probability of twice that (1965 Tr. 
155-57). He noted that the “strike 
in this vein” was northwesterly 
with a dip of 70 degrees. (1965 Tr. 
178-79). Throughout his testimony 


1 Haskins subsequently stated that he did 
have portable mining equipment presently on 
the lower portion of the Lap Wing (1965 Tr. 
142-44), 
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he was quite insistent upon the dif- 
ference between dolomite and lime- 
stone. He stated that real] true 
dolomite is approximately half cal- 


cium and half magnesium” but 


noted that this theoretical dolomite 
was a very rare thing. A sample 
which showed 58 percent CaCO, 
and 41 percent MgCO, he consid- 


ered to be a good grade of dolomite 


(1965 Tr. 187). With respect to his 
assays of various pieces of rock 
taken from the claims he stated: 

A. They will run all. the way from 


almost pure dolomite down to what we 
would call low dolomite, low magnesium 


content. We didn’t get any of them below 


around about 10 per cent. 
-Q. Ten per cent of what? 
A. Magnesium. 
Q. Below 10 per cent of magnesium? 
A. Yes. That’s why we consider this a 
dolomite deposit, not a limestone deposit. 


(1965 Tr. 189-90) .15 
Whitmore . testified to chemical 
uses of dolomite: 


They put it in the bottom of a furnace 
so it won’t heat out. Then in refractory 
brick to line furnaces. In cements, like 
they build steps out of. Then, the sugar — 
industry. Glass, plastics, like in manu- 
facturing of rayon. Also for fertilizers, 
plant use and insecticides. They even 
put it in cow feed. Also in the rubber 
industry, fluxes. In the chemical indus- 
try, calcium carbide. Oil industry, tan- 


15 Whitmore’s insistence on the term “dolo- 
mite” is clearly shown in an exchange he had 
with Government’s counsel : 

i Did you examine the point wharect ‘quan- 


tities of limestone had been Temoved back in 


the 40’s? 
“A, Well, I thought this was a dolomitic 


| property instead of limestone property. 


“Q. Well, I don’t mean to play on words. 


‘Whatever material was removed ‘back in the 


30's, '40’s.” 
(1965 Tr, 180). 


~ . Dolomitie — 
throughout Southern California and — 
the market is being supplied by presently 
operating companies. A new small scale — 
dolomite operation in competition with 

the present quarries is likely to be suc- - 
cessful only where it has distinct advan- | 
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| ning. It can. be used in the white of the 
paper. 


(1968 * Er; 161). He stated that: be. 
_ thought the property was worth ex- 


ploiting its present condition ae 
Tr. 166). 

By decision of j une 18, 1965, 
Hearing Examiner Holt declared 


the claims null and void. After re- 


counting the history of the claims 
and the evidence adduced at the 
_ hearing, he concluded that the main 


deposit on the Lady Helen, from . 


which “wages” might have been ob- 


tained in the 1930’s, was now sub-- 


stantially depleted. 1 The hearing e ex- 
aminer noted: | 


‘limestone ae widespread 


tages such as accessibility, high. quality 
material, nearness to a market, and con- 
ditions which permit very cheap quarry- 
ing. The contestee did not establish that 
his quarry had any of these advantages. 


Until he does there is no basis for believ- | 

ing that the further expenditure of labor 
and means on the ‘claims would have a 
_ reasonable prospect of success or that 
_ there is a present market for the mate- 


“rial, 


(1965 Decision ae 7 2), The decision 
of the hearing examiner was re- 


— ceived by Haskins’ counsel on J une” 
ae, 1965. 


On July 9, 1965, counsel _ ee 


- » Haskins filed a notice of appeal to 


the Office of Appeals and Hearings, 


Bureau of Land Management 
(BLM). Thus commenced a proce- » 


dural wrangle that took the better 


‘part of a decade to resolve. The 


hearing examiner acknowledged re- _ 
ceipt of the notice of appeal, but 


noted that the Departmental appel- _ | 
late regulations required the sub- . ae 
mission of $5 for each mining claim 


involved in an appeal. See CFR 
1842.4(b) (1965).*° Appellant’s 
check for $30 was received July 21, 


1965. Appellant’s statement of rea- 


sons was filed with the Office of Ap-- 


_ peals and Hearings on et 16, 
1965. 


By decision of See 28, 1966, the 


appeal was dismissed by the Chief, | 
Branch of Mineral Appeals, on the 


ground that the statement of rea- 


sons had not been filed within 380 © 


days of the filing of the notice of 


appeal as required by the applica-. 
ble regulation, 43 CFR 1842.5-1 
(1965) (now 43 CFR 4.412). On 


Oct. 17, 1966, the claimant. sought 
reconsideration of this decision. 


_ First, he pointed out that he had 
7 filed his statement of reasons within 
80. days. of perfecting his appeal, 
i¢., the tendering of the $30 filing 
‘fea: on July 21, 1965. Second, he 
_adverted to the 10-day ¢ grace period 
provided by 48 CFR 1840.0-8(b) 


(1965) (now 48 CFR. 4,401(a) ), 
and argued that. his statement had ~ 


been received within the’ grace pe- 
riod. Third, he argued that the reg- - 

ulations provided a total of 60 days 
in which one. could file a statement — 


 10'This filing fee requirement was absolished 


upon the establishment of the Office of Hear- 


iigs and Appeals in 1970, at which time the _ 
Office of Appeals and ‘Hearings, BLM, was. 


merged with the appellate. adjudicatory fune- -. 
tion of the Assistant -Solicitor—Public Lands, 
in creating the.Board of Land Appeals. — 
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of reasons from the date of receipt 


of an adverse decision, and that this 
he had done. | 


These arguments were unavail- 


ing. By letter of Oct. 21, 1966, the - 
—. request for reconsideration “was 
denied. His appeal to the Secretary 


was denied by decision. styled 


United States v. H askins, A-30737 


(Dee. 19, 1966). Haskins then 


‘sought judicial review of this rul- 


ing 
By decision of Apr. 15, 1968, 
styled Haskins vy. Udail, ‘No. 67- 


1815-CC, the District Court for the . 
Central District of California. dis- 
missed the appeal and affirmed the 


action of the Department. An ap- 


peal was taken from this decision to 


~ the Ninth Circuit Court of Appeals. 
‘During the pendency of this appeal, 
the Ninth Circuit issued a decision 
in Lagala v. Gorsuch, 411 F.2d 589 


(1969), ‘holding that dismissal for 


failure to file timely a statement of 


reasons was not mandatory. under 
the Department's regulations, but. 
rather required the exercise of dis- 


_cretion.?? Accordingly, the parties 
stipulated that the Haskin’s ap- 
peal be remanded to the Director, 


BLM, for the exercise of discretion, 
. and this order was approved a the 
| Court on Oct. 3, 1969.18 


~ While the. above matter was pro- 


a ceeding through the Federal Courts, | 


Prior to Tegela v. Gorsuch, ‘supra, the 


| "Department had consistently interpreted the 


30-day filling requirement for the statement 


. - Of reasons as mandating the dismissal. of all | 
late filings, absent a showing that the 10-day 
" -grace period was applicable. Thus, though. the. 
two decisions issued: by. BLM and the Assist: - 
~ ant Solicitor, respectively, did not indicate : 

that dismissal was mandatory, there. is no 

. question that it was so perceived at. that time. 


-. 38 Copies. of the documents involved in the 
"3. Court proceedings are found in Exhibit GZ, 


“DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


survey: 


[88 LD. — 


however, Haskins filed an applica- : = 


tion for patent for a placer claim > 


denominated as the Haskins Quar- | 
ries placer mining claim. This ap- 

plication was filed on May 27,1968, 
and was based on the provisions of. 


30 U.S.C. § 88 (1976) and 30 U.S.C. 
§ 161 (1976). While a mineral sur-. 


_ veyor was subsequently selected, the 


State Director of the California 


State Office, by decision of May 29, 


1969, suspended the “survey. until 


further notice. — 
- Counsel for Haskins bien moved sO 


the Department to stay action: on 
the remand from the Ninth Circuit. 
until a determination: had been 


made as to the validity of the as- - 


serted placer claim. This request | 


_-Was denied in the decision of this 7 
- Board, dated July 30, 1971, and 


styled United States v. Haskins, 3 
IBLA 77 (1971). This decision also — 
examined the circumstances behind 

the original late filing of the state- 


ment of reasons, but held that the 
| record did not show a sufficient basis _ 
upon which to grant relief, and re- 


fused to waive the late filing. Td. at. 


83. With respect to the placer claim, — 

the opinion noted “the propriety 
and validity of the asserted placer 
claim are not. before this office for 


decision.” 7d. at 84.0.9. While Has- _ 
kins subsequently argued that this 


statement meant that the placer ] : 
-claim should be surveyed, the Cali- 
fornia State Director, by letter of — 


Sept. 3, 1971, canceled the mineral 


On. 
District 


Feb. 3, 1979, he “United a 
‘States filed in the U.S. | 
Court: for the ‘Central District of 
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(Canteen 4 a - ‘complaint in eject 
_. ment against Haskins, premised on 
. the Department’s 1971 decision, 


which in effect, had. held the four 
lode claims and two millsites in- 


valid. In addition, the suit sought: 
rental for past use. On March 2, 
Haskins: filed an answer and a coun- 


terclaim. Haskins’ answer denied 
that the decision of the Secretary 
declaring the. claims invalid. was 
final, binding, and conclusive since 


a reasonable time had not expired | 


from the date of that decision, and 
also adverted to the existence of the 


Haskins Quarries placer mining — 
~ claim. In his counterclaim, Haskins : 
alleged that he possessed .a posses- | 
sory right. to the land based on an | 
asserted placer location made under. 
the provisions of 30 U.S.C. §38 — 
(1976), and prayed for a declara-— 
tion that. the Haskins Quarries 
ee placer. claim was a valid existing 
claim. The United States subse- 


quently filed a motion to dismiss the 
counterclaim. — 


On May 18, 1972, the District 
| Court issued a. memorandum + opin- — 
lon. See United. States v. Haskins, 


No. 72-246-JWC (C.D. Cal. (197 a: 
we he Court noted : | 


In moving ‘for a summary judgment of 


dismissal of defendant’s counterclaim, 


the Government urges that since the land | 
embraced within the lode claims was held . 


. to be without commercial. value in the 


. eontest. proceedings, the issue is res adju- | 
dicata in the patent application proceed- 


ings relating to the placer claim. But this 


is not necessarily so. There is after all. 
a difference between a lode claim and a. 
placer claim. The former relates to a. 


-. vein of quartz or other rock in place, 


, eer a placer claim covers all Pie | 
of deposit excepting a vein of quartz or 
other rock in place, and what might be. 
an. insufficient showing of commercial 


value in support of a lode claim, might 


well be sufficient to establish a valid 


placer mining claim. Both types of claims 


can, of course, be made upon the same. 


property and can co-exist, even. one 
in different ownership. . 


Although the Director might well be: 


_. lieve, with the knowledge obtained from 
the contest. proceedings, that defendant 


could not possibly make a. showing of © 
value sufficient to support a placer claim, 


the claimant is, nevertheless, entitled to. 
try, and is further entitled to have any 


adverse ruling reviewed by this court. 


(Memorandum Opinion at 3-4). 


The Court, however, declined to 


rule on the existence of a discovery 
within the limits of the claim, con- 


_ tending that this was properly sub-_ 


ject to the initial jurisdiction of the . 
Department of the Interior. | 


A motion for rehearing was filed 
by the Government and opposed by 


the. claimant. On J une 28, 1972, the 


_ District Court denied the. motion, : 
but, noting that there were control- 
‘ling. questions of law for which © 
there were substantial ground for 
differences of opinion, authorized =~ 


an immediate appeal as provided by — 


28 U.S.C. §1292(b) (1976), with 


respect to three questions of law: 


it Can: the defendant pursue his appli- 
cation for patent of the Haskin’ s Placer — 
Mining Claim pursuant to Title 80 U.S.C... 


§ 88 where his lode claims under which os 

~ he had previously worked. the property — 
have been declared invalid for. lack of 7 

discovery? | bia Ug 


. 2, Does: aerenaanis possession “ot ee 


property which antedates the effective | 


date of. ‘the Watershed Withdrawal Act 


of 1928 by more than five years, entitle 
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him to proceed with his patent aeiiiea: 
tion notwithstanding the fact that his 


notice of intention to hold as a placer. 
mining claim was not filed until subse-- 


| quent to the effective date of the Water- 
shed Withdrawal Act? _ 


8. If the defendant is entitled to pro-. 


ceed with his patent application and 
since the Government has chosen this 
Court as a forum, does this Court have 
- jurisdiction over the patent application 


- proceeding to the extent that it may. 


make an order declaring the defendant 
entitled to a patent, or should these pro- 
ceedings be remanded to the Department 
of the Interior to process defendant’s 
application administratively ? 


The Department did pursue such 


an appeal. By decision of Oct. 25, 
{974, reported as United States v. 
Haskins, 505 F.2d 246, the Ninth 
Circuit affirmed the District Court 
in all respects. In its decision, the 
Court adverted to an affidavit of 


K. Rowland Tragitt, a mineral en-— 


gineer with nearly 30 years of ex- 
perience in the Government, which 
had been filed in the District Court 
to support the claimant’s motion 
_ for summary judgment. Thus, the 


Ninth Circuit noted that Tragitt 


had stated that: 


[TJhere is a minimum of 900,000 tons of 


- dolomite on the claims and that the use 
of dolomite in the Los Angeles area in- 
cluded the following: Flux in iron and 
steel foundries, filler in paints, asphalt 
and rubber, the manufacture of glass, 
paper, refractories, insulation and fer- 
tilizer, and as a supplement in animal 
feed. Mr. Tragitt also stated: “That in 


= addition to the dolomite, there are a 
minimum of 100,000 tons. of decorative © 
stone marketable for: use as roofing gran- 


ules, terrazzo chips, and decorative stone 
in walls, rock cone are vee one 
patios.” e.g ; 


505 F. Od at 248, 
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Mise briefly reviewing the ie: . 


tory of the litigation surrounding 
the claim, the Ninth Circuit turned — 
to the issues posed by the District _ 


Court. Concerning the applicability 


of 30 U.S.C. § 38 (1976), the Court » 


noted that “[t]he evidence unequiv- 


cally shows that Haskins and pre- 


decessors have been in possession of _ 
the ground and have worked the 


_ claims for over half a century,” and | 
that sec. 38 permitted them to as- 


sert valid placer locations for the — 
ground in question without proof 
of posting, recording notices of lo- 
cation, and the like. 7d. at 250. The 
Court. noted, however, that'a dis- 
covery was necessary to acquire any 
rights under 80 U.S.C. § 388 (1976). 

The Court then examined the 
question of the status of dolomite in 


‘lode form on the claims. The Court 


noted that “[tJhe Interior Depart- 
ment has held that limestone de- 
posited in lode formation is prop- 
erly claimable as a lode claim and 
not as a placer claim. * * * That 
seems to be true of the dolomite and 
dolomite limestone deposits in the 
present case.” Jd. at 251. Referring 
to the prior adjudications of the 
lodé claims the Court stated: | 
It may be that some of the dolomite is 


not in lode formation. To the extent that 
it is deposited as a zone or belt of min- 


eralized rock lying within boundaries 


separating it from neighboring rock, 
Haskins cannot twice litigate the issue 
of the existence of this valuable mineral | 


in the ground. He is precluded by the 
doctrine of res. judicata. Consequently, 


whatever the merits of Haskins’ claimed 


placer locations, their validity cannot be 
Supported by proof of the presence of 
- dolomite or dolomite limestone in lode 


formation. Haskins cannot use the same — 
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material that he relied on. as. discovery 

- of valuable mineral under his lode loca- 
tions. to support his present placer appli- 
cations. [Italics supplied.] _ 


Td. 


€ 161 (1976) the Court referred to 


Tragitt’s affidavit as to the 100,000 


roofing granules, ete., and stated : 


Our search of the record has disclosed 
no instance in which the validity of min- 
ing locations for this mineral on the. 
ground ‘in question has been decided, or 
even placed in issue. Further, it cannot 
be determined from the present record 
whether the placer location for building 
_ stone was thrown in as an afterthought 
and not in good faith. The difficulties in- 
herent in proving up on a placer location 
for building stone are apparent to any- 
one familiar with the mining laws. * * * 
Nevertheless, in the language of the Dis- 
trict Court, the “claimant is entitled to 
try.” [Citations omitted.] . | 


Id. at 252. 


- The Court alee ee aise it was 


too late for Haskins to seek review 
. of the Board’s 1971 decisions. 
Rather, upon the filing by the Gov- 
ernment of the complaint in eject- 


ment it became Haskins’ obligation 
to directly attack the Board’s deci- 


sion In a compulsory counterclaim. 


Having failed to so. proceed, the 
Board’s decision ea no inet | 


18 The Court" § use of. the siaral in this sen- 


tence is somewhat confusing. In contradistinc- | 


‘tion to the separate lode. claims which 


appellant asserted in the three previous con- | 


.. tests, there. is, in actuality, only one placer 


claim asserted, which embraces all of the land — 
_ sought under the four lode and two millsite . 


claims. This is a matter of some importance 
to which we. will de we se 


‘With respect to the validity of. 
Haskin’s “placer claims as building ~ 


__ stone locations” *° under 30 U.S.C. precludes summary judgment.” Zd. 


open to assault. The Court sik 
noted that, while there was some 
question. as to the claimant’s good 


faith in this placer claim assertion, 


in view of the record “the least that 
can be said is that there is a dis- 
puted issue of material fact which 


at 253. Finally, the Circuit Court. 
agreed with the District Court that 


is concerned, “the expertise ‘of the 
Department in the Dee is ap- 


-propriately invoked.” 


The case was remanded for fur- 
ther action consistent with the opin- 


ion. Accordingly, on Mar. 7, 1975, :. 


a complaint was issued, seeking to 


have the mineral entry canceled and _ 


the Haskins Quarries placer mining 
claim declared void.29 An answer 
was timely filed, and the ca se came 
on for a hearing in 1977. 

Before discussing the evidence 
adduced at this most recent hear- 
ing, it is helpful to examine the 
various legal principles involved in 
this controversy. All claims, be they 


in lode or placer form, and regard- 


less of how they are initiated, are. 
valid only if they are supported: by 


a. discovery of a valuable mineral 


deposit. In Castle v. Womble, 19 
L.D. 455, 457 (1894), the Depart- 


ment laid down a test which has 


remained at the bedrock of mining 


claim adjudication to this day. A 
discovery exists, Secretary Smith 


stated, “where: minerals have been 
found and the evidence is of such 


a character ‘that a person ‘af ss 





=~ The exact grounds for this. action are. set 
forth in detail, me | 


«U.S. 499 (1901): 


nary prudence would be qustified } in 
_ the further expenditure of his labor 


and means, with a reasonable pros- 
pect of success, in developing a 


valuable mine.” The test soon won 
the approbation of the United 
States Supreme Court in Chris- 
man v. Miller, 197 U.S. 313 (1905). 
_ Over a considerable period of time, 
this test was refined to require a 
showing of present marketability, 
that is, that the claimant has a rea- 
sonable expectation that the mineral 


can be extracted, removed, and 
marketed at a profit. See Wiéted 
States v. Coleman, 390 U.S. 599 | 


(1968). 


[1,2] ‘There are two ee meth- 


ods of locating a mining claim, de- 


‘ pendent upon the nature of the min- 
eral deposition, z.¢., lode and plac- 


er.?1 Inasmuch as the difference be- 
. tween these two modes of location 


lies at the center of this case, we 
will examine both the historical 
“genesis of these two types of claims 
and the subsequent application of 
the theoretical bases upon which 
these different types of location are 
premised. | 


The first. congressional enactment 


relating to the general disposition 





In this regard, we would note that a ‘fins 
nel site located under the Tunnel Site Act, | 


§ 4 of the Act of May 10, 1872, 17 Stat. 91, 
92, 30. U.S.C. § 27. 3 


ing & Transportation Co., 196 U.S. 337, 359 
(1905). It is, indeed, only a means of explora- 


tion and discovery, in the nature of a ‘right- | 


of-way. Id. at 357-59 ;- see. also Calhoun Gold 
Mining Co. v. Ajax Gold Mining Co., 182 
United States vy. ‘Livingston 
Silver, Inc., 43 IBLA 84 (1979). The status 


of a millsite as a mining claim was recently . 


discussed ‘in Feldslite Corp. of America, 56 
IBLA 78; 88 I.D. 643 (1981), 
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(1976), is not properly | 
deemed a mining claim. Creede & Cripple Creek . 
Mining & Milling Co. v. Uinta Tunnel Min-. 


of ae lands was the Act of . 
J uly 26, 1866, 14 Stat. 251. oe Sec, A ee 


of the Act declared that . 
2 the mineral: Jands of the wiblie domain, 
both surveyed and unsurveyed, are 


hereby declared - to be free and open to 
exploration and occupation pres sub- 


ject to such regulations as may be pre- 


- scribed by law, and subject also to the 
-local customs or rules of miners in the 
“several mining districts, so far as the 
‘same may not be in conflict with the laws 
_of the United States. [#1 -. 


But, while mineral apusite, how- 


ever found, were declared open to 


exploration and occupation, subse- 
quent sections provided only for the. 


acquisition of title to certain lode 4% 


claims. Thus, secs. 2 and 3, which 
enacted various procedures for ‘ob- 


taining patent, applied only to a 


claim of “a vein or lode of uals 





22 While, prior to this auhenienE there had 
been a numbr of specific pieces of legislation 
relating to the sale of lands valuable for lead, 
copper, and coal, the Act of July 26, 1866, 
supra, was the first Federal legislation to deal | 
with mining as a general proposition. See Act . 


‘of Mar. 3, 1829, 4 Stat. 364; Act of July 11, 


1846, 9 Stat. 37; Act of Mar. 1, 1847, 9 Stat: 
146; Act of July 1, 1864, 13. eee B43 | Act 
of Mar. 3, 1865, 13 Stat. 529. 


. 23 ven prior to this enactment, Courts had 
- recognized the validity of rules, regulations, 


and customs. established by mining districts 


as they related tO a possessory right to ‘a 


mining claim. Thus, in. Sparrow v. Strong, 70 


U.S. (8 Wall.) 97 RpeOTs Chief Justice Taney 


noted : ; 

We know, also, that the Territorial legis- 
lature has ‘recognized by statute the validity 
and binding force of the rules, regulations, 
and customs of the mining districts. And we 
cannot shut our eyes. to the public history, 
which informs us that under this legislation, 
and not only without - interference by the na- 


tional government, but under its implied sanc- 


tion, vast mining interests have grown up, 
employing many millions of capital, and con- _ 
tributing largely to the prosperity and im- 
Peovemene of | the whole country.” MecOrnOrs 


- omitted.) - 


Id. at 104. 
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or “other oes in a place, bearing 


gold, silver, cinnabar, or copper.” 24 


_ Four years later, Congress reme- 
died its previous omission by adopt- 


- ing the Act of July 9, 1870, 16 Stat. an 
: certain specified changes,”® 


917, generally referred to. as the 


Placer Act. That Act provided, in 


relevant part, “[t]hat claims, usu- 
ally called ‘placers,’ including all 


forms of deposit excepting veins of — 


quartz, or other rock in place, shall 


be subject to entry and patent under 


this act, under like circumstances 
and conditions, and upon similar 


| proceedings, as are provided for 


vein or lode claims.” — 
'. Two years subsequent, Congress 
adopted the Act of May 10, 1872, 
17. Stat. 91. Together with various 
provisions of the. 1866 and 1870 
_ Acts, the general mining law of the 
United States was thereby estab- 
lished. See generally 30 U.S.C. 
§§ 21-47 (1976). For our. purposes, 
it is important, at this point, to 
_. focus on two:specific aspects. First, 
sec. 2 of the 1872 Act established 
new limitations on the length and 


-- width: of lode deposits. In so doing, 


- however, Congress also enlarged 


the ambit of the 1866 Act in rela-— 
tion to the nature of the lode claims» 
that might go to patent. Sec. 2 re- — 
ferred to “mining claims upon veins _ 
or lodes of quartz or other rock in~ 


place bearing gold, silver, cinnabar, 


lead, tin, copper, or other valuable 
depostis” } in 1 promulgating t the 1 new 





: Ey + Lindley eee, fiat thie ‘eaitare: of  Con- 


‘gress to provide for a means of patenting » 
placer claims was occasioned by a decline in ~ 
- the once predominant placer mining activity 


in. California, whereas. lode mining was in- 


creasing. See Lindley on Mines, § 57 (1897). 
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limitations. (Italics supplied.) Sec- 
ond, sec. 10 of the 1872. Act pro- — 


vided that the various. provisions — 
of the Placer Act of 1870 “shall be — 


and remain in full force” subject to. 


Thus developed the essential 


statutory dichotomy which exists to 


this day. A lode claim is one located 
“upon veins or lodes of quartz or 


other rock in place bearing gold, 


silver, cinnabar, lead, tin, copper or 


other valuable deposits. » 30 U.S.C. 
§ 23 (1976). A placer claim is es- 


sentially everything else. 30 U.S.C. 


—-§ 35 (1976). Thus, in United States | 


v. Lron Silver Mining Co., 128 U.S. 
673, 679 (1888), a placer coun was 
defined as: “ground that includes. _ 


valuable deposits not in place, that 


is, not fixed in rock, but which are 
in a loose state.” (Italics added.) 
While such a bifurcated approach : 
would seem to minimize uncertain- 
ties as to the proper mode of loca- 
tion, in reality, such has not been. 


the experience of mining claimants. 
before exploring the 


However, 
varlous judicial and Departmental | 
interpretations relating to this 


question, we should note one other 


statute which is involved in this ap- 


peal, ‘namely the Act.of Aug. 4, 


1892, OF eta (848, 30 U.S.C. § 161 
(1976). | 
[3] This Act, occasionally re- 


ferred to as the Building Stone Act, 
was adopted by Congress in order 





38 Among ‘these: changes was a requirement 
that no location — “shall include more. than 


‘twenty acres for each: individual claimant.” 


Section 10 of the Act of May-10, 1872, 17 Stat. 
91, 94. This is a- point which will be examined, 
an. oe . 
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to clear up. confusion which had 


been generated by various decisions 
of the Interior Department.”* The 


; Act provided, in relevant part, that: 


Any person authorized:-to enter lands 
under the mining laws of-the United 
_ States may enter lands that are chiefly 
valuable for building stone under the 
provisions of the law in relation to placer 
mineral claims. Lands reserved for the 
benefit of the public schools or donated 





26 Commissioner McFarland of the General 
Land Office had originally ruled that lands 
chiefly valuable for building stone might be 
entered as placer claims. H. P. Bennet, Jr., 
8 L.D. 116 (1884).-This ruling, however, was 
brought into question by Assistant Secretary 
Chandler’s decision in Conlin v. Kelly, 12 L.D. 
1 (1891), wherein the Department held that 
a quarry of stone useful for general purposes 
was not subject to entry as a placer mining 
claim. 
the Act of Aug. 4, 1892, supra. Subsequently, 


Assistant Secretary’ Chandler, in a decision — 


Which involved a claim located prior to the 
1892 Act, distinguished Conlin v. Kelly, 
supra: “In that case the stone was useful 
only for general building purposes, while in 
this case the stone is not only useful for those 
' purposes, but also very valuable for the orna- 
mentation of buildings, and for. monuments 
and other commercial purposes.” (Italics in 
original.) MeGlenn v. Wienbroeer, 15 L.D. 370, 


3874 (1892). In this case, the Department held . 


that the land was properly located as a placer 
claim under the 1872 Mining Act. 
This sequence of events had generally been 


interpreted as Meaning that the Building | 


Stone Act applied only to common varieties 
of building stone, with uncommon varieties 
(whatever they might be) subject to the loca- 


tion provisions of the general mining laws. 


Under this interpretation, the passage of sec. 
8 of the Act of July 23, 1955, 30 U.S.C. § 611 
(1976), known as the Common Varieties Act, 
which removed common varieties of building 
stone from location under the mining laws, 
including the Building Stone Act, would have 
effectively repealed the Building Stone Act 
since it only applied to such types of building 


stone. See generally 1 American Law of Min-. 


‘ing § 5.20 (1980). The Supreme Court decision 
in United States y. Coleman, supra, however, 


whieh expressly held that the Common Vari- 


eties Act left. “30 U.S.C. § 161, the 1892 Act, 
entirely effective as to building stone that has 
‘some . property giving it distinct and special 
- value’ (expressly excluded under § 611), 390 
U.S. at 605, must be seen as substantially 
Todermne this analysis. 
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to any States shall not be subject to en- 
try under this section. 


30 U.S.C. §161 (1976). Thus, be 


statute, lands chiefly valuable for 


building stone must be entered. as 


placer claims.” 


Of crucial import in the distine- 
tion between lode and placer claims 


was the fact that “[a] placer dis- 


covery will not sustain a lode loca- 
tion nor a lode discovery a placer 
location.” Cole v. Ralph, 252 U.S. 


286, 295 (1920) .?° Thus, error in the 


27 We note that in Bowen vy. Sil-Flo Corp., 
451 P.2d 626, 632-83 (Ariz, App. 1969), the 
Arizona Court of Appeals, in examining. an 
argument that perlite was a building stone, 
and as such must be located as a placer, cited | 
the statutory langauge of 30 U.S.C. § 161 
(1976) and then stated: “By its very terms, 


this statute is permissive (‘may’), and the 


appellant has cited no authority holding that, 
because a mineral deposit might be locatable 


under this section of the code, it necessarily 


could not be located as a lode.” 451 P.2d at 
634, With due deference to the Court, however, 
we must point out that it has misinterpreted 
the statutory usage of the word “may” in the 
context of the Building Stone Act. 

As noted in our discussion in n.26, supra, 


the Building Stone Act was adopted to effec- | 


tively overrule the Department’s decision in 
Conlin y. Kelly, supra, which held that a stone 
quarry was not subject to entry under the 
mining laws. That decision had noted, how- 
ever, that the land was available for entry 
under the Timber and Stone Act, Act of 
June 3, 1878, 20 Stat. 89. The use of the word 
“may” in the Building Stone Act referred not . 


to the possibility that lands chiefly valuable 


for building stone might be entered as a lode 
as well as a placer, but rather to the fact that 
lands chiefly valuable for building stone were 
subject to location under the mining laws as 
a placer or subject to entry under the Timber 
and Stone Act. While there may be few cases 
on this point, the reason for this is that it 
has been universally assumed that lands . 
chiefly valuable for building stone could be | 
taken up only as placer claims. * See, e.g., 
PLLRC Report entitled Legal Study of the 
Nonfuel Mineral Resources, at 317; Metkie- 
john Vv. F. A: Hyde & Co., 42 L.D. 144 (1918) ; 
Henderson Vv. Fulton, 35 L.D. 652 (1907). 
23 Among other important distinctions are 
the price paid per acre ($5 for lode, but $2.50 
for placer, see 30 U.S.C, §§ 29 and 37 (1876)), 


and the fact that extralateral rights may ap- | 


pertain to lode locations, but do not apply to 
placer locations, 30 U.S.C. § 26 (1976). 
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mods of location could result j in the 


invalidation of a claim. | 
“Among the early 


of Justice Field, sitting at circuit, 
in £' ureka Consolidated Mining Co. 
vy. Richmond Mining Co., 8-F. Cas. 
819 (C.C.D, Nev. 1881), afd, 103 


. US. 839, and Judge Hallett of the 
Colorado Circuit Court in Stevens. 
v. Williams, 23: Fs Cas. 44 (O.C.D.: 
- Colo. 1879), both of which achieved — 


immediate. currency. 


mme ney. In les 
Justice Field wrote: ~ . —s 


It is difficult to give any: ‘definition of 


the term as understood and used in the 
Acts of Congress, which will not be sub- 
ject to criticism. A fissure in the earth’s 


crust, an opening in its rocks and strata 


made by some force. of nature, in which 
the mineral is deposited, would: seem to 
‘be essential to the definition of a lode; 
in the judgment of geologists. But to the 
_ practical miner, the fissure and its walls 
are only of importance as indicating the 
boundaries within which he may look: for 
and reasonably expect to find. the ore he 


seeks, A continuous body of mineralized. 


rock lying within any. other well-defined 


boundaries on. the earth’s surface and | 
* under it, would equally constitute, in his © 
~ eyes, a lode. We are of opinion, therefore, 


that the term as used in the Acts of Con- 


gress is applicable to any zone or belt of 


mineralized. rock lying within boundéries 
clearly separating it from. the. neighbor- 
ing rocks. It includes, to use ‘the language 


_ - eited by counsel, all. deposits of mineral 
matter found through a mineralized zOne 
or belt coming from the same source, im- | - 
pressed with the same forms, and appear- 
ing to have been created by the same | 


processes. 


8 F. Cas, at 893. | | 
In Stevens, supra, J udge Hallett 
: charged the j jury: 3 


. [A]s to the word. “vein” or “lode, ” it 
nae seems | to me that these words may em- 
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definitions : 
relating to lode deposits were those 
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brace any description of deposit which: 
is so situated in the general mass of the 


country, whether it is described in any - 
one. way or another; 
whether, in-the language of the geologist, 
we say that it is a bed, or a segregated 
' ¥ein, or gash vein, or true fissure vein, | 
or merely a deposit * *.*. [W]henever _ 
a miner finds a- valuable mineral deposit 
in. the body of the earth * * * he calls. 


that is to say, 


that-a lode, whatever its forms may’ be, 


and however it maybe situated, and | | 


whatever its extent in the: body of the 


earth. 


23 F. Cas. at 45. we 

Both: of ‘fice. debuitions: were 
subsequently. cited, with approval, — 
by the United States. Supreme. | 


Court in Zron Silver Mining Co. v. 
Cheesman, 116 US. 
(1886). See also United States v. 


Tron Silver Mining Co., supra at 
680; Reynolds v. Iron. Silver Min- 


ing Co., 116 U.S. 687, 695 (1886). 


While these definitions sufficed to 
cover many types of minera] depo-- 
sition, there. were mineral deposits 
which were not. easily classified as 
either: lode or placer. 22 Because the 


instant appeal implicitly raises the 
question of the proper mode of loca~ ~ 


tion for limestone deposits, . the 
subsequent analysis 1 will relate only | 


to.such claims. 


[4] Early cases oe lime- = 


stone deposits, such as Hureka Con- = 
solidated. Mining Co. v. Richmond | 
ee Co., aupne, actually con- 


- 28 'The questions have continued through the 


years, particularly as the types of ‘minerals 
being located have changed. For a discussion 


on problems. associated. : with uranium. loca- 


-. tions, see D. Sherwood and G.: Greer, Mining ~ 


Law in a Nuclear Age: The Wyoming. Eram- 


ple, 3 Land and Water Law Review. 1 (1968). 


See also Geomet Exploration, Ltd. v. Lucky - 


Me Uranium Corp., 601 P.2d 1344, 1345 (Ariz. 


App.), rev'd, 601 P.24 1339 (Ariz. 1979}. - 


529, 583-34 - 
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cerned limestone deposits which 
themselves’ were mineral bearing, : 
_ 4.e., the claims were not located for - 

| the limestone, but rather were lo-| 
cated for precious. metals which- 
were carried within the limestone 
structure. See also Jupiter Mining 
Oo. v. Bodie Consolidated Mining 
Co., 11 F. 666, 675. (C.C.D.. Cal. - 
~ catable as a lode claim in Webb v. 
American Asphalium Mining Co., 
‘157 F. 208 oad = The Court, noted 
that: é 
— 'The test which Congress provided by this 
legislation to be applied to determine 
how these deposits should be secured was 


1881). Thus, while these claims 


were lode locations, this fact was 
not dispositive of the question of 
the proper form of Heaton, for 


limestone claims. 


Limestone, itself, was held 1 to Be s8 


-a mineral within the meaning ¢ of the 
- mining laws as. early as Secretary 
—‘Teller’s decision in Maawell v. 


- Brierly, 10 C.L.0. 50: (1883). Ten 


years later, in Shepherd v. Bird, 17 
 L.D. 82, 84-85 (1898), the Depart- 


ment expressly held that limestone 


- suitable for making lime was sub- 
_ ject to mineral entry under the 


- placer form and not: as lode loca- 


tion? See also Long v. Isaksen, 23 
LD, 858 (1896). Later, in Hender- 


son v. Fulton, 85 L.D. 652 (1907), 

_. the Acting Secretary held that mar- 
ble could not “be located as a‘ lode » 

claim because it did not “possess the 


elements. of rock in place bearing 
one or more of the minerals speci- 


fied in the statute,-or some other 
' mineral that would be embraced 
within the added words ‘other valu-. 
able deposits.’ Jd. at 663 (italics 
- supplied). While this case expressly 
applied: only to: deposits: of marble, 


its logic, of course, would apply to 


‘limestone. Under such analysis, no 


- 2°'The’ decision held. that such a jindetones 


deposit was also ‘subject to purchase. under the 
Sy, Timber and Stone Act, asnre: 7 
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deposit of limestone, regardless. of | 
the nature of its deposition, which — 


was valuable. for the limestone, a 
could be located asalode. — 


Approximately. 5 nonthe? after. 


the Department’s decision i in Hen- 
derson v. Fulton, supra, however, — 


the Eighth Circuit Court of Ap- 
peals. held that asphaltum was lo- 


the form and character of the ‘deposits. 
If they are in veins or lodes in rock in . 


place, they may be located and purchased | 


under this legislation by means of lode 
mining claims; if they are not in fissures 
in rock in place but are loose or seat- 
tered on or through the land they may be 


‘located and bought by the use of paul 


mining claims. 


Td. at. 206. Tustin as a 


(also known as gilsonite) is the vein 


itself, this decision. east “serious . 
doubt on the correctness of the Hen- 


| derson analysis. See. also San Fran- 
cisco C hemical Co: 
supra. | 


- Eventually in ‘Dunbar Lime Co. 
v. Utah-Idaho Sugar Co., 17 F.2d 


- 881 (8th Cir. 1926), it was held that 

a limestone. deposit which was use- 
- ful in flux and in the making of 
- cement was locatable as a lode. This 


decision rejected an argument that 
the deposit should have been located _ 
as a placer in conformity with the 


: Building Stone Act, inferentially — - 
holding that. such qualities as the 


oo cara did: not make the ‘: 


Vz ee ee 
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land chiefly valuable for building 
 ‘stone.2t 
The import of such judicial pro- 
nouncements was not lost upon the 
| Department. In Big Pine Mining 
Corp., 58 I.D. 410, 412 (1981), the 
Department invalidated various 
placer locations of limestone on the 
grounds that there was no showing 
of marketability. The decision fur- 
ther noted that “it is undisputed 
that the deposit.is in lode forma- 
tion” and cited Cole v. Ralph, 


supra, for the proposition that a— 
- lode discovery would not sustain a. 


placer: location. A year later, in 
Vivia H emphill, 54 LD. 80 (1932), 
the Department. expressly aban- 
doned the rule enunciated in Shep- 
 herd-v. Bird, supra, and Henderson 
_y. Fulton, supra, and held that a 
deposit of limestone which existed 
~~ in lode form with well defined walls 
-and which was valuable for the 


burning of lime and the manufac- 


ture of portland cement was subject 
to location as a lode or vein. 


a Dunbar Lime Co. v. Utah-Idahe Sugar Co., 
_. supra,.involved the specific question whether. 
-. lands within numbered school sections which 


were embraced by certain limestone lode 
claims were chiefly valuable for building stone. 

At the time of the Utah Enabling Act, known 
mineral lands were excluded from the grants 
to the State. See United States v. Sweet, 245 
U.S. 563 (1918). This limitation was subse- 
quently removed by the Act of Jan. 25, 1927, 
’ 44 Stat. 1026. Lands chiefly valuable for build- 

ing stone, however, were, by the express terms 


of the Building Stone Act, subject to the grant 


to the State. Thus, had the land been chiefly 
valuable for building stone, the State’s title 
would have attached in 1894 despite the prior 


ae appropriation of a mineral claimant. Because -. 


' the Court held that. the limestone was not 
chiefly valuable for building stone, the mineral 
claimant pane’ over the State’ S. subsequent 
lessee. . : 
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While i Bepareuene has. fol. | 
lowed the ruling of Vivia H emp hill 7 
ever since its rendition,?? we must 


recognize that. a certain anomaly 
exists with respect to the proper 
mode of location for limestone. If 


the lands embraced by a claim for 


limestone are chiefly valuable for 


building stone purposes that claim- 
must, under the Building Stone Act, — 
be located as a placer claim, regard- 
less of the actual form of deposition. 
United States v. Gardner, 14IBLA 
276, 280, 81 I.D. 58, 60 (1974). On 
the other hand, if the: limestone is. 
chiefly valuable because of chemical 


or. metallurgical properties, the 


proper mode of location is depend- 
ent upon the nature of the deposi- — 
tion. The relevancy of this distinc- 
tion will be discussed,-enfra. .. 

[5] Turning to the acts aeeeony | 


for location, the only express Fed- 


eral requirements for location relate 
to the necessity of. making a dis- 
covery of a vein or lode within the _ 
limits of a lode claim (30 U.S. C. 


$23 (1976)), and the marking of | 
‘the boundaries of a lode claim - on 


the ground (30 U.S.C. $98 (1976)).. 

See Vevelstad v. Flynn, 230 F.2d 
695 (9th Cir. 1956). The contents of — 
the actual notices of location and 
the manner of recordation were left 


to the local mining districts and the 


22 While the argument. is “still oceastonally ; 
made that the rock in place. must be mineral- 


‘bearing rather than valuable in itself (see dis-: a 


cussion, infra), in order for it to be locatable 
as a lode, this argument has been consistently : 
rejected. See Bowen v. Sil-Flo Corp., supra; i 
United States vy. “Bowen, 38 IBLA 390, 399—— 


400° (1979). 
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various states.® Nevertheless, fail- | 
ure to follow state requirements — 


“may result in the invalidation of a 
claim under the Federal laws. See 
Roberts v. Morton, 549 F.2d 158, 
161-62 (10th Cir.. 1977), af'g 


United States v. Zweifel, 11 IBLA 


58, 80 L.D. 823 (1973). 
The patent provisions for both 
lode and placer claims, however, di- 


rect the claimant to show compli- 


ance with the various requirements 
of the General Mining Laws. See 


80 U. S.C. §§ 99, 35 (1976). Thus, in 
the course of a patent application, : 


the Department has consistently 
required a claimant to show a pos- 
sessory right to the claim supported 
by a certificate or abstract of title. 
43 CFR 38692.1-3(a), 3863.1-3(a). 


‘See Kerr-McGee Nuclear Corp, 


(On. Reconsideration), 48 IBLA 





% It should be noted, however, that certain 
posting requirements were established by sec. 
1(a) of the Act of Aug. 12, 1953, 67 Stat. 539, 
30 U.S.C. § 501(a) (1976) ; sec. 1(a) of the 
Multiple Mineral Development Act, Act of 
Aug. 13, 1954, 68 Stat. 708, 80 U.S.C. § 521 
(a) (1976) ; and see. 2 of the Act of Aug. 11, 


1955, 69 Stat. 679, 30 U.S.C. § 541(a) (1976). 


See also 48 CFR 3831.1. In: addition to the 
above laws, 
also existed in sec. 2(b) of the Mining Claims 
Rights Restoration Act, Act of Aug. 11, 1955, 
69 Stat. 682, 30 U.S.C. § 621(b)( 1976). No 
general Federal recordation requirements 


existed until 1976, when Congress adopted. 


‘Sec. 8 of the Mining in the Parks Act, Act' of 
Sept. 28, 1976, 90 Stat. 1842, 1348, 16. U.S.C. 
§ 1907 (1976), and sec. 314 of the Federal 
Land Policy and Management Act of 1976, 90 
Stat. 2743, 2769, 43 U.S.C. § 1744 (1976). 


% While the Department had originally. 


taken the position that compliance with state 
law. requirements was not a matter of concern 
in mining claim contests within the Depart- 
ment (see Reins v. Murray, 22 -L.D. 409 
_(1896)), the. adoption of a regulation specifi- 
cally requiring compliance with state laws, 


gee 48 CFR 3831.1, was held by the Court in: 
Roberts. v. Morton, supra, to result: in a Fed- . 


eral requirement that such laws be complied 
with. 
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348 (1979) ; ; Daniel. Cameron 4 L.D. 
515 (1886). Situations, however, 


could arise in which such proofs 
were difficult, if not impossible, to 
obtain. Congress in the 1870 Placer 


Act had made provision for situa- 
tions in which, due to this passage 
of time, it would become difficult to 
prove that the initial acts of loca-_ 
tion and recordation, as well as sub- | 


sequent transfers, had occurred in 


compliance with the law. Sec. 38 of 
Title 30 provides: 


Where such person or association, they 
and their grantors, have held and worked | 
their claims for a period equal to the 
time prescribed by the statute of limita- 
tions for mining claims of the State or 
Territory where the same may be sit- 
uated, evidence of such possession and 
working of the claims for such period 


shall be sufficient to establish a right to 


a patent thereto under this chapter and 
sections 71 to 76 of this title, in the ab- 
sence of any adverse claim. 
30 U.S.C.A § 38 (West 1971). 
The Supreme Court discussed this 
provision in Cole v. Ralph, supra. 


Therein, the Court: noted that sec. 
88 is a remedial provision and was 


designed “to make proof of holding 


and working for the prescribed pe- | . 


riod the legal equivalent of proofs 
of acts of location, recording and 
transfer.” 286 U.S. at 305.35 The 


Court, noting that the above state- 


ment had received approbation in 


numerous judicial and Depart- 


3 In Humphreys v. Idaho Gold. Mines’ De- 
velopment Co., 120 P. 823, 827 (Idaho 1912), 


the Supreme Court of Idaho noted that ‘‘[t]he 


adverse possession referred to. in. the statute 
is intended to supply the place-of an abstract 
of title and such proofs as are aumenes by 
the county recorder.” 


5) © UNFTED STATES V. HASKINS 


951 


October 21, 1981 


mental ‘rulings, ‘proceeded to issue 
an important caveat: : 


But those rulings give no warrant for 
thinking that it disturbs or qualifies. im- _ 
961 P. 667, 670 (Idaho. 1927) ; Vew-— 


portant provisions of the mineral land 
laws, such as deal with the character of 
the land that may be taken, the discovery 
-upon which a claim*must be founded, 
_ the.area that may be included in a single 
Claim, the citizenship of claimants, the 


amount that must be expended in labor’ » 
or improvements to entitle the claimant _ 
to a patent, and the purchase price to | 


be paid before the patent can be issued. 


Indeed, the rulings have been to: the con- 


trary. 


Td. at 306. See also Belk v. M eagher, 


104 U.S. 279, 287 (1881); Capital 


No. & Placer Mi ming Claim, 34 LD. 


462 (1906). 


[6] It is important to note that 
the operative statutory phrase in 30. 
USC. § 38 (1976), is “held and — 
worked.” Since the entire purpose 


of sec, 38 was to obviate the neces- 


sity of proving formal. location. 
and recording, which acts, of course, — 


 gerve to notify the world of the 


claimant’s | appropriation of the 
land, it was obvious that there must 


be some method by which other 


parties would be put on notice that 


| the land was under the claim of an- 
other. Thus, a claimant was. re- 


quired to prove that he had held or : 


worked . his claim in addition to 


such other showings as were. ‘Te- | 


| quired by law. 


The early cases which nse ‘ 
the applicability of this provision - 
| (at. that time commonly referred to. 
as RS. 2332) clearly recognized 
_ that it embraced two separate con-— 
cepts. Thus, it was: generally con- 


(1919) ; 
tion), 56 IBLA 327 (1981). 


ceded that performance of annual 


assessment work would fulfill the - 


requirement that the claims be 
“worked.” See, e.g., Law v. Fowler, 


port Mi ining Co. v. Bead Lake Gold- 


Copper Mining Co. 188 P. 27, 28 


(Wash. 1920). See also United 
States v. Bowen, supra at 402 
(1979) 3° Tf, as occurred in a num- 





80 There is an implicit degree of interrelation — 
among the provisions of 30 U.S.C. §§ 28, 38, . 


and the concept of pedia possessio.. Sec. 28, 
the: assessment statute, is designed to assure. — 
. diligent development. of mining claims and to 
- prevent thwarting of that purpose by the — 


mere location of claims to tie up land and let 
it stay idle. Powell v. Atlas Corp., 615 P.2d. 
1225 (Utah 1980) ; Smith. v.. Union Oil Co., 
135 P; 966. (Cal...1913), aff'd, 249 U.S. 337 
James V. Joyce (On Reconsidera- 
Thus, a claim. 
validly. located and supported by a discovery 


‘is nevertheless open to relocation by another 


upon the failure of the claimant to perform 
annual assessment work, and may well be liable 


to forfeiture to the United States because of 


assessment. work lapses if situated on with- 


_- drawn. land. See United States v. Bohme, 48 


IBLA 267, 87 J.D, 248 (1980). 
Sec. 38-and the doctrine of pedis possessio 


have a more ameliorative focus. The doctrine | 


of pedis posseasio, as enunciated in Union Oil . 


“Company of California v. Smith, 249 U.S. 337 — 
. (1919), applies to- prediscovery claims and, © 


in effect, provides that if a qualified person 
in good faith enters unappropriated public 
domain for the purpose of mineral exploration, 
such an individual will be protected against 


all intrusions so long as he remains in con- 


tinuous, exclusive occupancy and diligently 
works towards making a discovery. See gen- 
erally 'T. Fiske, Pedis Possessio—Modern Use. 


of An Old Concept, 15 Rocky Mt. Min. Law 
Inst. 181 (1969). Sec. 38 provides a mecha- 


nism in which the occupation and working of 
a claim for a period of time equal to the state’s: 
statute of limitations would obviate the need 


for proving formal location. This is an im- — 
portant ‘concept - since, as the Court. held in | 
Belk v..Meagher, supra, “[t]he right to the — 
i possession comes 7“ from a valid location. a 


104. U.S: at 284. . 
Since the aut 6 perform. assessment eon 


. attaches only upon a discovery,. mere perform- 


ance of “assessment work” cannot, by: itself, 


hold a claim under pedis. possessio. See, €.9., 


Ae =— Continues 


952- 


: ber of ears, assessment ns re~ 
¥ 
quirements were suspended, compli- 


ance with the filing requirements 


of the suspension statutes would 
_ constitute “working” under sec. 38, 


See Judson v. Herrington, 130 P.2d | 
i 802 (Cal. Dist. Ot. “App. 1942) 37. 


- While it was also understood that 
a claim must be “held” as well as 


yond noting in individual cases that 


the specific land involved either had 


or had not been “held” in compli- 


ance with the statutory provisions. 


See, ¢g., Law v. Fowler, supra; 


Phelps v. Pacific Gas & Electric 
Co., 246 P.2d 997 (Cal. App. 1952) ; . 
Lind v. Baker, 88 P.2d 777 (Cal. 


App. 1939). The Courts did recog- 


nize, however, that “actual posses- 


_ sion” of the claim was required and 


that this encompassed something — 


more than simply performing as- 
sessment work. Thus, the Court in 
| Law Vv. Fowler, supra, stated : 


Actual possession. therefore means ome 


thing more than ‘mere compliance with 


3 the requirement to do. the annual assess~ 





(Cal. App. 1930). 
Inasmuch,. however, as the. ‘fatlure to. per- 


form annual assessment work would subject — 


_ a claim, properly located and supported by: a 


discovery, to relocation or forfeiture, the per- . 
formance of assessment work. ‘has generally — 
-- been seen as the minimum-amount. of work 
necessary to-assert a claim of adverse posses- 

sion under 30 U.S.C. § 38. (1976). As will be © 
shown, infra; other factors: will also have an 
impact in determining the extent of the claim. 


the applicability and extent of Has- | 
kins’. sec. 88 claim. Thus; the Court | 


_ In this regard we would. point. out that 
contrary. to: the. intimation of the. .Board’s 
decision in United States Vv. Bowen, supra, It... 
is the actual. performance ‘of the work, and. 
not merely the recording of.a statement that | 
the work was ‘done, which is dispositive of this. 


question. See California Dolomite Co. Vv. 


Standridge, 275 P.2d 823, 825 (Cal. App. 
1954); ef. Ainsworth | wonper: Co. ac ae: 53... 


LD. 382 ate 
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tes, 1.D. 


‘Inent. works asa basis of title under claim . 
of adverse possession. ‘Plaintiff has shown ee 


that at times, when doing assessment 
work and while the claim was worked 


% under lease, she was in. actual possession 
~~ thereof, She has not shown that she was © 
in such possession for any. period of 5. 


consecutive’ years as prescribed | by the 
statute (C, S. § 6600), ‘The record shows. 


that she failed to. keep the boundaries of — 
the Montezuma claim. marked and indi- 
“worked, ” Courts seldom examined : 


the parameters of this concept be-_ 
was in. actual ‘possession | or. occupancy 


cated on the ground SO as to afford actual 
notice. It also fails to show that plaintiff 


of the Montezuma claim during the sub- 
sequent period when defendants initiated 
their rights by locating the Jennie. = _ 


claim. 


261 P. at 670. 


‘Under the aco analysis the ict 
a claimants therein had per- 


formed assessment work, while a 
necessary prerequisite: to the. asser-. 


tion of a claim under 30 U.S.C. § 88 — 


(1976), was not, itself, dispositive 
of the question of “holding.” This. 


question has. traditionally — been 


deemed to be one of fact, determina- 


ble only by reference to the specific. 
evidence in any case. See California 


~ Dolomite Co. v. Standridge, supra 
| at 825 (and cases. cited). “What we 
| Melnerny vy. Allebrand, 290 Pp. 580, 582-84 : must initially examine, however, i 1s 
_ whether the Ninth Circuit’s 
sion. in. United States v. Haskins, 
supra, prohibits any Departmental ee 
inquiry into these matters, ra 
Certainly some. of the language 


used by the Court seems to foreclose 


deci- 


examination by the Department of 


stated : 


We agree’ with the district ‘court ‘that 


tie, section is applicable to this case. The 
_ evidence unequivocally shows. that Has- 


kins and predecessors: have been in pos- 
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session of the ground and have worked 
28 the claims" for. over half a century and 
for much: longer. than five years prior to 
the enactment of the. Watershed. With- 
drawal Act of May 29, 1928, Section 38 
| permits them to assert valid placer loca- 


” a tions for the ground. in. question without 
- proof of posting, recording | notices ‘of | 
Ss location and the like. eLGletione omitted. J | 


505 F.2d at 250. 
"Subsequently, the Court declared 


- Haskins having occupied and worked | 
_ the ground for more. than five years may 
., assert placer locations without proof of» 


- recording and posting. He must, never- 
theless, prove discovery of a valuable 
mineral because the. statute has no appli- 
 eation to a trespasser on. public lands, 


title to which cannot. be acquired by | 


entry ‘under. the mining laws of the 
United States. Cole v. Ralph, “supra; 
Chanslor-Canfield Midway Oil Co. v. 


United States, 266 F145 (9th Cir. 1920). 


Td. at 251. 


As our review of is saci ad-. 
duced at the prior hearings shows, 
- . it-is clear that appellant’s family 

. did work portions of the land now 


embraced by the Haskins Quarries 


placer mining claim, well before the 


withdrawal in 1928. The question 


which we wish to raise, however, is 


whether it. was the intent of the 


Court to rule. definitively on the 


- areal extent of the placer claim or 


merely to rule that a showing of 

holding and working | had. been 
made, leaving the actual configura- | 
—. tion of the. claim, as well as. its: ‘Vva- 
7 _ lidity, to be decried by the facts 


"as were developed at the subsequent 
hearing. We must admit that, 
- whether ‘intentionally ‘or not, the 


Court: arguably. appeared to fore- 
close this entire line of inquiry. 
» Nevertheless, absent § a | clear state-_ 


358-077-0 - 81-5: OL 


ment that the issue of the extent of | 
appellant’s holding and working, or 
the permissible ambit of the claim, 


was beyond scrutiny of this Depart- — 
ment, we will not assume the Court _ 


meant to ‘preempt this Depart- _ 


-ment’s authority to initially deter- 
mine all facts related to a claim of 
entitlement to land or the minerals — 
found therein. See generally Cam- 


eron:v. United States, 252 U.S. 450 
(1920) ; Schade v. Andrus, 638 F.2d _ 
122, 124-25 (9th Cir. 1981). Ac- 
cordingly, to the extent we think 


necessary, we will treat these i issues - 


as open to our review. 

First of all, however, we must de. 
termine whether the Haskins Quar- 
ries: placer mining claim was, in 


1928, and is today, supported by a 


discovery of a valuable mineral de- 


posit in a. placer formation. We will. 
now examine the record developed : 
at the most: recent hearing. | 


“ The contest complaint ehich ‘Is- 
sued on Mar. 7, 1975, charged, inter 
alia,?® that, with peepee to the ma-_ 


| terial 3 in placer formation: 


oe E There are. not presently disclosed 
within. the boundaries of the mining 


claim, nor have there. been. disclosed at 
any time up to the present, minerals of 
a variety. subject to the mining. laws, suf- 
ficient in quantity, quality, and value. to 


constitute a discovery: nor is such land 


chiefly valuable for building stone. 


no The land embraced within the oa 
is nonmineral i in character. ere 


28 The ied relating to materials other 


than those in placer formation. are. omitted 


since the decision of the Ninth Circuit clearly 


held that the lode values. could not be utilized ~ 


to support the placer location. United Stetes 


Vv. Haskins, supra at 251. In any event, as we 


noted above, a lode discovery would not -sup- 


port a placer location. See; é. 9 Cole y. ‘Rolph, “ 


supra. 
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With reference to the claim, it- 


self, the Department. made seven 
separate allegations: 


1. The claim does not conform to the : 
‘United States system of public-land sur- 


veys and the rectangular subdivisions 
thereof. 


2. The claim includes more than 


twenty acres for each individual claim- 


ant. 
3. The boundaries of the claim have 
not been clearly marked on the ground. 


4, The land embraced within the claim 


is not held in good faith for mining ae 
poses. 

5. The $100 worth of labor or improve- 
ments required by 30 U.S. Code Section 
28 has not been performed or mare on 
or for such claim. | 

6 It has. not been worked as a iain 
within the meaning of 30 U.S. Code Sec- 
tion 38; or has not been so-worked since 
May 29, 1928. 


%. No portion is, nor gince 1900. ais it | 
been, used or occupied as a millsite by | 


the proprietor of a vein, lode, or placer 


for mining, milling, processing or bene- - 


fication purposes or other operations in 
connection with. such mines, nor has it 
been ‘so-used by the owner of a quarts 
. mill or reduction works. | 


On Mar. 27, 1975, contestee filed an. 
answer denying all of the above al-. 


‘ legations. A prehearing conference 
was held on Sept. 24, 1976, and the 


case came on for hearing on Feb. 


1, 1977, and continued for 2 more 
aava — 
The first witness called by the 


Government was the contestee, 
Richard P. Haskins, who was ex- - 
amined as an adverse witness.®? — 
Haskins testified generally as to the 


89 Actually, the first witness to testify was 
_ Patrick R: Haskins, son of the present claim- 
ant. His testimony was taken out of order to 
‘accommodate his schedule. This testimony will 
be discussed in the general analysis of..con- 
_ testee’s evidence, infra. 
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“responsibility, 
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operation of the claim in the 1920's. 
and 1930’s, noting that after his 
father’s death in 1929, his mother 
managed the claims until her death 
in 1954, At this time his brother, | 
Bartholomew, assumed the major - 

which appellant, — 
himself, assumed upon his brother’s | 
death in 1962. He testified, however, 
that except for the period from 
1944 to 1954, he always stayed in. 
contact with what was transpiring 


with the claim (1977 Tr. 122). He 


noted that in the 1930’s material 
was being shipped to iron foundries 
and. to Hill Brothers Chemical 
(1977 Tr. 122). He noted that his 


brother had been responsible in 


1930 for contacting the iron found- 
ries and initiating “the flux stone 
business” (1977 Tr. 128). 

In response to a number of ques- 


_tions relating to the lode/placer 
conflict, Haskins testified that he 


had never used either term in de- 


‘scribing. his claim and basically 
stated that it was not until Emmett 
Ball, the Government mineral ex- 
-aminer in the 1965 hearing, had 
spoken with him, and Hale C. Tog- 
noni, his present lawyer, had exam- 


ined the claim, that Haskins com- 


menced referring to the claim as a 


placer. (1977 Tr. 123-25).*° There 


was also general testimony: that 
‘Tognoni had prepared the affidavit, 


dated June 2, 1972, which had been 


‘submitted to the Distt Court in» 


connection with ULE: States v. 


40 This reference to ‘Ball was subsequently 
explained as follows : 
statement that it was illegal when I was sell- 
ing rock there-because it was placer material. . 
This was in May of 1963.” (1977 Tr. ee See ee 
also 1977 Tr. 403; Exh. R-7. . 


“TMr, Ball}. made the — 
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Haskins, No. 72-246-JW C (see 


Exh. G-2 at 238), on the basis of 
“months of memoranda” which 


Haskins had sent to him (1977 Tr.. 


180)... Haskms was admittedly 
unable to define all the terms used 
therein. 

In discussing this affidavit, how- 
ever, the following colloquy tran- 
Spired: 

Q. What do you understand: to be 
meant by this selecting mining? © 

A. Well, you can pick out as to what 


it is all twisted so much. If you want a 
piece of gneiss, which is all broken loose, 


and everything, if you want a piece of 
dolomite, if you even want a piece of. 
quartz, that is laying there, if ba want — 


a piece of quartz— . 
Q. Just a moment. What does the mean- 


ing consist of with this steep. wall and — 


steep slope? 


does: the mining actually by storms and 
_ it loosens it and it throws it down into 
- the creek bottom itself of lime rock creek. 
-Q. Are you stating that mother nature 
selectively: mines this quarry face? — 


"A. Well, lets. put. it. this way. It will 


bring it. all down. Then, you can shake 
it as it hits the main flow in the creek. 


‘JUDGE: In other words, mother na- 


ture does mine it, is that it? 

THE WITNESS : Yes. That is right. 
That. is what I would say. It has re- 
moved it from its original location. - 
(1977 Tr. 131-82). Haskins subse- 
quently testified, in relation. to a 
statement in the affidavit concern- 
ing the selective mining ‘of. lime- 
stone which was kilned and sold as 
plaster, as follows: 

J UDGE: All right. What is your de- 


finition or idea of what ae ees mined 
means? 


What do you mean by that? . 
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THE WITNESS: If you are going j “a 


mine out a piece of dolomite, you are - 


going to cut a piece out. 

JUDGE: So, you can go up there aa 
you cut a piece out. 
. THE WITNESS: Yes. That is right. 


(1977 Tr. 136-37). | 

Haskins also testified that, so far 
as he knew, there had never. been 
any removal of materials from the 
two millsites (1977 Tr. 141-42). In. 
reference to sales from the claim _ 
(which were listed with the 1968 


application for patent, see Exh. 


R-6), appellant stated he was. un- 
able to’say whether they differed 
from those used to support the pat- 
ent application i in the 1930's eee 


Tr. 169-70, 265). ° 
Three other ae ee were venliad _ 


by the Government. Edward Me- — 


A. Well, in other words, enter nature - dina, a realty assistant dealing in. 


land administration, testified as to 


a search of the records of the county — 
recorder’s office to ascertain the na- : 
ture and kind of proofs of labor — 


which had been filed in reference — 
to the lands embraced by the claim. | 


His results were tabulated and sub- 
mitted as Exhibit G-7. Medina 
pointed out that. there was no. re-" 


corded mention of a placer claim. 


until 1968. While this compilation 
indicated that no evidence of assess- 


ment work or notice of holding 


under @ suspension statute had been 
filed for a number of years for.the 
lode’ claims, on cross-examination, 
when Medina was confronted with 
evidence that documents had been 
recorded for those years (see Exh. 
R-12), he admitted that the record- 
er’s office had obviously made some 


errors (1977 Tr. 198-200). 
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J ames R. Mason, yh D3 aneeal 


examiner, testified as to ie physical 


_ examination of the site, and a num- 
ber. of photographs ‘showing the 


claim were put into evidence. With | 
_ specific reference to the area com-. 
prised by the streambed, Mason tes- 
tified that there were 2.44 acres 
inside the flood plain on the Lap 
. . Wing and 1.23 acres inside the flood. 


~ plain on the Lady Helen (1977 Tr. 
_ 293-24). Based on these figures, 


Mason then estimated the tonnage 


of carbonate rock on three different 


assumptions relating to its presence 
as a constituent component of all 


the material in the streambed, viz., 
1 percent, 5.percent, and 10 percent. 
His conclusions. were that on the 


Lady Helen, depending upon pre-~ 


sumed percent. of carbonate rock, 


there would be 29.72 tons per foot. 
of depth -(tpf), 148.6 tpf, and 297 - 


tpf, respectively. For: the Lap 
Wing, the estimated tonnage was 59 
tpf, 295 tpf, and 590 tpf, respec- 


tively. His calculated figure for the — 
total flood plain, at a 10 percent 


estimated presence of carbonate 
rock, was 887 tpf of depth (Exh. 


°G-18).: Mason’s calculations also 
showed. that, assuming 3 feet. of. 
depth on the Lap Wing, there | 


would be 11,800 cubic yards on the 


Lap Wing, or roughly, 17,700 tons. 


Finally, Gerald E. Gould, Re- 
gional Mining Engineer for the 


Forest Service, testified. His testi- - - * 
- had less time. to ass (1977 "Tr. &-, 


mony. was primarily directed to the 
48-50). 


 physicial situs of the claim. He 


> stated. that, based on the description. _ 
in a notice of the claim filed by 


appellant i in the countv recorder’s 


office on May 2, 1968 (Exh. R-1), 
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| “The had attempted to plot the diate: 


Based on his calculations, he stated 
that there was a descriptive error — 


of over 46 feet, and that the descrip- - 7 


tion would be completely inade- 


quate for the purposes of passing _ 
title (1977 Tr. 238-39). Similarly, | 


he found that the description which 


Haskins had filed in his answer to 
the Government suit in ejectment 
-. (see Exh, G-2 at 19), had a closure | 


error on the order of 350 feet (1977 


‘Tr. 258). He admitted that he had 


not gone on the grounds of the 
claim in making his calculations: 


(1977 Tr. 257). 


Contestee presented the evidence 
Richard Has- 
kins, the claimant, Patrick R. Has- 
kins, his son, and Dudley L. Davis, 
a registered geologist and mining 
engineer, 

‘Patrick R. Haskins, who is em- 
ployed by the California State De- 
partment of Transportation as a 
heavy equipment mechanic, testified 
that he also worked as a mechanic 
operator for his father. He stated 
that he was on the claim regularly 
from 1955 to 1968, and actually 
helped his father work the claim 
from 1966 to 1968. In 1968 he en- 
tered the military service. Subse- 
quent to 1972, when he left the serv- 
ice, he has: been responsible for 
maintaining the equipmentand 
helping out with road repairs, 
though since his marriage he has 


He described aie mining opera- a 
tion as basically being one In which 


they hauled material from the 
‘streambed to a working ¢ area near 


A Yes. | aes 
(1977 Tr. 54-55). ‘He see onal be: 
many times in his testimony that — 
_ while the. quarry faces were the - 

= source of the materials, most min- 

ing. activities consisted of culling 
_ the dolomite which the rain: had 
. washed into the canyon (1977. Tr. 
69, 78, 81, 84-85). He stated that ae 
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the highway ee it eo be.ac- 


-cessible to trucks. There it. would 
_ be stockpiled and loaded onto. pal-.. 
lets, bound with chicken: wire. (1977 
Tr, 51-52). He stated that mining — 
was primarily down in the canyon 
and. explained how ‘the supply of | 
_ minerals was” replenished :: as fol- . 


lows: 


ae A, Das: rain eon or. we: had earth: 


oe quakes, that would. knock hundreds of 


_ tons of rock down. However, normally 
< if we wanted a specific rock out of this, 
Wwe. would take the D-8 and build the 
- road. up to it and. take a cut out of it. . 
__.. When the rock falls, it comes into the. 
Se creek and we. pick it up. 
_ However," -usually © ‘something- of. “this : 


matter, we. wouldn’t have to go right to 


ge the face or. whatever, because novel: of 


itis in the creek already. ° - 
—Q. It keeps falling off the creek? 


A, Keeps: falling. from the lode: Or. the 


. face of the deposit. - oe 
Q. Well, after the eavthgpane: then, a 


JA, Yes. In. ‘some areas s it literally filled 
up the canyon. . Pipe ke Ga 
.Q. After each storm? eae 

AL Okay. 


- washed down from the canyon? . es 


‘Those materials ‘that have | 
de been. knocked down by the earthquake : 
-. had been washed down the creek. Usually - 
_. your sand and dirt. and what have you 

would be washed off exposing the boulder 

~ and your larger rocks, - S 

28 Oe Well, each ‘year then your ‘road 
ae would be covered . with the. material 


7 Hates did met engage in. . drilling | 
or blasting because of bad experi-— 
ences he had had on other. proper- . 
ties (1977 Tr. 73-74). He alsostated — 
that insofar as he could recollect, ae 


nothing had ever been removed — 


from the two millsites, though they : 
were. used : ‘for toca ve q ae 
a et 66). - os 


“While - Patrick Hosking. “made a a 


3 ean ee of. references to veins, in- eo 


cluding a statement that “the veins — 


are running parallel with the creek _ 


in some area” (1977 Tr. 89), he later 


- explained that he used the term. 
—Myein” interchangeably with “out- 
cropping” and that he was also-us- 
_ ing that term to refer to material 
after it was dislodged from an out- 
Ae cropping (1977 Tr. 106-08). He ad- 
mitted, however, that he had nodif- 
. fieulty identifying the dolomite | 
-uponthe hil 


3 Tet of rock eame down into the canyon? 


The plana “Richard I P, Has- 7 


kins, i in addition to testifying asan 
adverse witness for the Govern- 
-ment’s case, | also provided testimony — 
for the contestee’s side. First, Has- 
"kins described the history. - the _ 
claims. He noted. that while lime 


had been produced from the claims 


in the early years, production ceased 
around the late 1880’s and that by — 
as: 1915 the lime kilns were used as. 

; ‘storage sheds. (197 7 Tr. 983-84), 


He described the work done from 


1900 to 1920 as primarily. tunnel : 
work looking for gold, silver, and 
He also noted, i 


precious metals, : 
though, that some dolomite was. _ 


used as chicken grits, and cobble - 
stones were sold for building houses 
— Tr. arene He a a 
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| | stated that both feats and dais: 


| mite were used for chicken grits 
(1977 Tr. 354). Haskins focused 


particularly on the period between 
1918 and 1928. es 


Q. Then in 1918 and 1929 your dad was 
evidently managing and operating all the 
way onan there? ) 

A. Yes. . 


-@. What. Gtiee kinds of rocks were you | 
selling? Now, we have chicken ‘erits you ; 


said dolomite? | 
AL Yes, 
.Q. What were: ‘you doing with that? . 
A. That was dolomite that was sold 
to—oh, they. were sold to: companies down 


in town here’ or they would ‘process it 


themselves, I don’t know exactly of this 
production here. | 

- JUDGE: 
_ were they? 


THE ‘WITNESS: They. were ine 
They would erush the. 


product works. 
- Inaterial. The companies or one of. the 
companies were right by the gas works 
over there. - 


( 1977 Tr. 305-06). iiestng rec- : 
| ordkeeping, Haskins testified that 
he was the bookkeeper from 1930 


on, but most of the records were 
destroyed after his mother’ S death. 


» Haskins then recounted more re- | 
| cent. mining activities on the claim | 


- noting that most of the material has 


fallen into the creek over a period 7 


of years and that this process has 
been accelerated by storm waters. 


There ‘have been times, however, | 


when crowbars and dynamite were 
used to help a rock down the hill or 
to crack larger boulders (1977 Tr. 


832-33, 396-97). He noted that an_ 


earthquake in 1970 deposited a lot 
of material in the creekbed (1977 


| Tr. 842). He stated that his present — 


sales consist primarily of dolomite 
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with occasionally other rocks being 
sold (1977 Tr. 879). | 


Haskins was then achiraned con- 


-.cerning the similarity of the sales 


submitted as an exhibit to the 1968 


_ placer patent application (see Exh. 
4) with those previously submit- 


ted in support. of the lode claims. 


He indicated that the first 12 en- 


tries in exhibit R-6 were not dupli- 


cates of sales submitted i in support — : 
of the lode claims in the 1965 hear- 


ing (1977 Tr. 394-95), though the | 


rest of the sale listed were referred . 


to in the 1965. ne (1977 Tr. 
409). 
On ‘cross-examination,: Haskins 


“was asked what he understood was 


meant by the term “building stone.” 
The following disonssion - tran- 


| spired: 


AL Building Stone, to my way, fs to 
building walls, ornamental things, fire- 
places, rock gardens, or even houses. ‘The a 
facing of houses, also. | ar 
~ Now, they use[d] to build them out of 
it but now they just use it asfacing. 

Q. Well, the answer may be obvious to 


you, but I would like your understanding. 
~ Would you. Anclude material used in 
* terrazzo? 


A. Well, that could be because tt is used 7 
asa flooring.. 

Q. It is essentially small pleces? 

A. That is correct. 

Q. The size of gravel? 

A, Yes. 

Q. You would regard that as s building 


| stone? 2 


A.- That would be enecakal building 


stone to me. It is put together. © 


Q. It could equally be any kind . of 
stone. process, couldn't. it? 


A. ‘Yes, but you have to actually—ter-. _ 


rAazzo is made for the actual beauty and 


durability. of it. You can’t use all kinds of © 
‘stone. — 


925 ) 


- Q. Is it the use of material as terrazzo 


which in your mine [sie]. makes it build- - 


ing stone? 

A. Yes. | Bye : 

Q. I would infer ine you would not 
' include flux as building stone, would you? 
_ A. Flux stone can be used ‘as building 
stone. 

Q. Yes, but when it is used as flux it 
is not used for building, is it? 

A. That is correct. 

— Q. All right. 

A. There is’ mouNne left of it Eonee it 
is used. 

Q. You would not consider, I take it, 
stone used metallurgically as building 
stone? 

A; I would. 

Q. You would? 

A. You can use it for that. 

-Q. Well, do you mean that anything 
’ which ean be used in a building is build- 
ing stone? 

UA. Any rock cigtavial: : 

Q. Which can be used in a building? 

A That is right. 

Q. Is any rock material which can’t be 
so used? : 

A. Well, soft sandstone or a decom- 
posed granite. | 

Q. Other than that, almost any stone 
. could bea building stone; is that correct? 

‘A. If it is a presentable stone. It all 
depends as. to what they want and as 
they it. 


Q. I see.. You include stone used for — 


| landscaping as building stone? 


A. Yes. That ean be used to build a 


wall or make a design or anything. 

Q. What about roof granulars? 

A. Roof granulars is actually most of 
_ it, is on your white type of material. 

Q. But do. you regard that as building 
stone? 

OA. It can be. used foe building stone. 

@. “What about: chicken grits? 

A. Well, chicken grits ean be used for 
_ building stone if it is hard-enough. 

-  Q. What about fillers? 
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A. Fillers is a filler material. It is your 
certain building material like dolomite. 
ground up two or three hundred. : 

Q. I. take it you include these things 


I have enumerated as. building stone pro- . 


vided they could be. used as building 
stone? 
A. They can be used both ways. Some — 
of them can. , 
(1977 fl by 415-18). 
Haskins admitted iat thie mate- : 
rial which he presently sells is the 
same material which he had always. 


sold (1977 Tr. 421) but that hehad 


no idea of the amount of material 


sold, either before or after 1930, 


which was actually used in building » 
(1977 Tr. 427). He stated that he 
had found no mineral values on. the | 
millsites (1977 Tr. 445). He also 
stated that the “decorative stone” 
consists of dolomite, gneiss, and _ 
granite-type of materials Gent Tr. a 
446), | 

The last witness called By con- 
testee was Dudley L. Davis, a reg- 
istered geologist and mining } engi- 
neer, who had considerable mining 
experience with both lode and 
placer claims. He first testified as. to 
his general impression concerning 
lode and placer locations. Thus, — 
concerning a question relating to 
whether the rock in place is locat-. 
able on the: vein, he responded: 


“The valuable mineral which Is con- 
tained in the vein is what. you are 


actually looking for or locating for” 
(1977 Tr. 464). He. subsequently : 


elaborated on his understanding: 


Q. Then you are talking about this vein 
being between some walls and rock in 
place. What do they mean by that? #3 
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A. The seats there that I am talking 


about is the country. rock which ig dis- 


tinetly different from the ‘vein. 


Q. Well, the vein can be any number of | 
a types of materials, ‘is that correct? 


AL. That is correct. 


~Q. But is it. the vein | itself that is 


Toetable or the gold? 
A. T said that, in my opinion, it is. ‘the 
valuable minerals as contained within 


_ the vein which you are actually. locating, 


which the claimant actually claims ane 
valuable minerals. 


(1977 Tr. 474-7 5). 

Davis, noted, however, that build- 
ing stones were locatable in placer 
form (1977 Tr. 476, 480). Davis also 
attempted, at a number of points, 
to define what he meant by “build- 
ing materials.” We set forth a con- 
solidated version of his attempts. 


BY MR. TOGNONT: | 
Q. When you spoke of building mate- 
rials being locatable, what do you mean 
by building materials? What are some of 
the things included on that? 

_ A. Building materials include granite, 
limestone, dolomite, schist, gneiss, and 
any other stone which are hard enough 
to be used in building. 


(1977 Tr. 481). 


[BY'MR. LAWRENCE] 

Q. All right. Now, you have used’ the 

expression building stone, in one or more 
places. What do you mean by that? . 
. A. I think I defined that as any stone 
which is suitable for building, either be- 
cause of its hardness or its beauty or its 
texture. Whatever ‘appeals to. a person 
that wants to use it in a building or gar- 
den or whatever. 


Q. Do you imply in your definition,,. Sir, 


_ that the stone can be so used? 


A. Not necessary, It should be useful 


as building. 
~-Q. But it i is acceptable use? 
AY Yes. | 7 


cast, Tr. 502). 
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BY MR. LAWRENCE: 
-Q, Okay.: Going back, did you include 


: * terrazzo as a building stone? 


A. Terrazzo are the chips which are 
made from building stone. 

Q. I see. 

A. They are put. into cement and then - 
they are polished. and used | for building | 


purposes. 


(1977 Tr. 553). 3 
Davis also explored, in some de- 


- tail, his perception of the proper 
-Iode of locating limestone. Because | 


of its importance, we set out this 
exchange in extenso. 


[BY MR. LAWRENCE] 

-Q. Now, do you have any knowledge 
as to whether or not limestone has been 
held properly locatable as a‘lode? 

A, Yes. And it is: my understanding 
that it depends on the use to which lime- 


~ stone is to be put. 


Q. Do you -believe it has no. relation- 
ship to the mode in which it occurs in. the 
ground? 

A. Rather the t use to which it has 1a 
put is my understanding of whether you 
should locate it as lode or placer. . 

Q. Well, would you explain that more 
fully ? What is the difference? | 

A. My understanding is that if the ma- 


terial is to be used for chemical purposes 


you. are not supposed to locate it as a 
placer claim. _ 

Otherwise, it is my understanding that 
is should be located as a‘placer claim. 

Q. But conversely it would be your 
understanding that it should be located 


-as a lode? 


A. If you do not use one you should use 
the other, correct.. 

Q. You would not automatically say 
that a lode location was improper? 

A. I don’t know what they are e going 
to use it for, you see. _ a 

‘Q. But “without further inquiry » ‘you | 


would not question a lode location, would . 
- you?” : 


A. A! ode: aeestion: on a "limestone 


a deposit? i 
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Q. Yes. 
A. IT would question it immediately be- 


-- eause ‘if J were locating it J nous Ce = 


. it as placer.” 


However, if the Taaterial: was to be > 
used : for chemical -purposes,. then, it. Ais. 
my. understanding that it. is properly 


located as a lode. 


Q. You would include material used a as ee 


flux stone? | 


AY I suppose so, although it is a matter 
~~ ° of judgment of the locator. _ 
~ Q. I mean you would eperd that as a | ! 
ar further on his contentions : 


chemical use? 
A, Yes. — . 
Q. And. the. same would be true of a 


a metallurgical use, is that the same thing? | 


A. Same thing. . 
Q. General. chemical ‘use as being the 
: ‘same thing? . | 

A. I say it is a matter ee don’t 
know when you locate these claims what 


it is going to be used for. You think it 
ig valuable for one thing and sometimes : 
it turns out to be valuable for another. — 


e mo ee rs 


_ BY MR. LAWRENCE: 


Q. Now, in the event. that a. limestone 


- yein: or lode. has. been located as. a lode 
claim and is used for chemical purposes, 


the entire body of th lized; is 
the entire body of the lode ts Meee a _ teristics are obliterated, the uninitiated 


- might consider ita lode. 


that ‘correct? 
A. It may or may not be. 
Q. Itcan beused? _ 


A. We are talking about a ‘theoretical 


situation now? a 
—Q. Yes. » 


A. It might be used basetaicaute of how . 


it is located, either properly or improp- 


erly. They might mine the entire hoor if 
_  thatis your question.. : 


a Yes. 

A. Okay. © : | | 

 Q. In that event, the valuable” ‘con- 
tinuancy is the limestone itself ; 
right?” . 

A. The calcium carbonate that is in the 
if limestone. | | 


Q. Not.a single component but in the 


limestone? . 


is oar 


A No. ‘The limestone has a. little dolo- Pi 


mite and a little this and a little of that. 
Q. Well,.those are impurities? = 
A: You ean see the entire amount they 
would not be so used. They would: east. 
out the impurities that was Cony en ty 


_ possible. 


~ Q.. In some instances ne would be 
further retained, Tight? 
A. Yes. 


a (1977 Tr. 513-17). 


Subsequently, - Davis elaborated. 


BY MR. LAWRENCE: , 5. 

-@. Do. you agree that dolomite depos- | 
ited at a zone or mineralized rock lying 
within. boundaries separating it from 
neighboring rock, may be orl as a. 
lode? o 

A. It may ‘be by the ‘uminitiated. 

- Q. By that you mean persons who. have — 


not been initiated by court’s decision? 
_A. No. Who has not been through a 
~eourse of geology because a sedimentary 


bed is always. bounded by an | entirely 


different rock. — 
If that sedimentary bed. is then up- . 


lifted because it stands at a high angle 
so that it’s original sedimentary charac: 


Does that answer your question?. : 
Q. Yes. J take it then you do not use 
the word lode to describe the kind of for- 


mation I have just described to you? ; 
A. No. Not if I can determine that it — 

-is in-or was.in fact a sedimentary bed in. 

its initial stages. oo 


(1977 Tr. 520). 


While Davis admitted that the | 
materials found on the claim were 


‘of common and widespread occur- 


rence, he argued that the claim pro- 


vided a convenient gathering to 
7 gether in one spot of various vari- 


eties of stone (1977 Tr. 508). When | | 
asked to enumerate” the deposits _ 
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which he thought were valuapis he | 
stated “schist, gneiss, quartzite, and 
dolomite and perhaps some‘ others” 


(1977 Tr. 544). When asked of the 
‘distinction between the deposit and 
country rock, Davis declared “what 
you are calling the country rock I 
am calling building stone. There is 


no distinction in may mind” (1977 | 


: Tr, 541). 
_ At one point, Davie attempted to 


shift the emphasis from dolomite. 
Thus, he declared: “I might state 
that [there] has been a great. deal 


of emphasis placed on dolomite, but 
there has also been considerable ma- 


terial in the nature of building 


stone as decomposed granite and 
other stones which have been mined 


_from the property other than dolo- 
mite” (1977 Tr. 524). In a later dis- 


cussion concerning Davis’ expressed 


opinion that a discovery of the de- _ 
posit existed prior to 1929 the fol-. 


: lowing exchange took place: 


Q.. And in your opinion did this dis. 


covery ‘take place prior to 1930? | 

A. I am sure it did, yes. The records 
show that they a. mine and ship this 
deposit before 1930. . 

Q. Now, did ‘the record show any ship- 
- ment of gneiss prior to 1930? 


A. They referred to it as building stone: : 


I have no way of knowing whether it 
was gneiss, schist, quartzite or, they do 
mention shipping dolomite. However, as 


_ to the other building stones, other than — 


the chicken grits, I believe he called it 


chicken grits, which was actually or tech- : 


nically called chicken liquor. 
(1977 Tr. 545). 


In sum, Davis’ testimony was 
that the deposit of building stone 


was properly located as a placer 


and is now, as it was in 1930, sup- 
ported by a discovery. | 
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With Davis’ testimony, the hear- 


"ing closed. Both sides subsequently _ 
filed briefs, and on Dec. 30, 1977, 
_ Judge Morehouse rendered his deci-_ 


sion. First, he reviewed the seven 
specific charges which we set forth 
earlier and, for various reasons, 


ruled against the Government on — 
every one.*! Then, Judge Morehouse 


turned to the question of the exist- . 


ence of a discovery of a placer min- - — 
eral. J udge Morehouse declared : 


This is the crucial issue and, having: tj 
reviewed the entire record, it ig my con- | 


clusion that there has been disclosed 


within the boundaries of the claim plac- 
er materials sufficient in quantity, qual- 
ity, and value to constitute a valid dis- 


covery. The record shows that the dolo- _ 
tite lode deposit on the claim consists 


of a series of lenses of dolomite in the 


-gneissoid granite from 30 to 40 feet thick. 


and from 100 to 200 feet in length. Tra- — 


gitt and Davis estimate the quantity of 


dolomite in this formation to be a. mini- a 


mum of 900, 000 tons. The Ninth Circuit 


in H askins, supra, specifically held: 

of ‘Haskins’ 
claimed placer locations, their validity 
cannot be supported by. proof of the pres- 


-. ence of dolomite or dolomite limestone in 
~tode formation. Haskins cannot use:the 
same material that he relied on as a dis- 
'- covery of valuable mineral under his lode 
locations to support | his iene meee - 


locations.” 

- However, in addition " the material in 
lode. formation - ‘described. above, both 
Tragitt and Davis estimated that there 
was a minimum of 100,000 tons of decora- 


tive stone marketable for use as roofing 


granules, terrozzo [sic] chips, and deco- 


— rative. stone in walls, rock gardens, fire- 
places, and patios. It is recognized that 


records of sales of placer material dur- 
ing. the 1920’s are not voluminous and 


oe most of the sales. used in a support of the 


41 We will discuss varlous of these points, 


infra. | u 
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patent application for the lode claims are 
used in the placer patent. application. 


That they were so used does not alter 
the nature of the rock. formation from 


which these sales were made and the 


- record is clear that at least some of _ 
7 stream bed by the natural action of 


erosion and, at least lately, by earth- 


those sales for which records do exist, 
and many other sales for which. records 
- do not, were made from rock: in placer 
formation. Many of the records were lost 


following Mrs. Haskin’s death in 1954 


and others were lost in a fire. Of partic- 
ular significance is the fact that nowhere 


in this record is there any testimony by. 


a Government mining engineer or geol- 


 ogist to the effect that this was not a | 


_yaluable placer mineral deposit. Neither 
Mr. Mason nor Mr. Gould, both mining 
engineers who testified for the Govern- 
- ment, were asked this question. In addi- 
_ tion, Mr. Emmett. Ball, who first advised 

Haskins that placer materials were be- 
ing sold from a lode claim in 1963, was 
present in the courtroom during the 
hearing and was not called as a witness. 
The only reasonable inference to be 
drawn is that all three considered the 


placer material on the claim to be a valu- 


able mineral sufficient in quantity, qual- 
ity, and value to constitute a discovery. 


(Decision at 24-25). 


Our de novo review of the entire 
record convinces us that Judge 
Morehouse misinterpreted both the 
evidence presented at the 1977 hear- 


ing and the Ninth Circuit’s decision 


in United States v. Haskins, supra. 
In addition, we find the inferences — 
which he sought to draw unsup- 
ported by the record. Finally, we 


think it clear that the Haskins 
Quarries placer mining claim, even 


assuming it ever existed, was not 
‘supported by a discovery of placer 

material in 1928, when the land was 
_ withdrawn, nor is it today, and that 


the purported. claim must be. deter- 


_ mined a : nullity. 


It is seen al- to realize - that 


| contestee and his expert. were actu- a 


ally testifying about two separate | 
types of deposit. First, they referred 
to: loose rocks deposited in the 


quakes. The physical extent of this - 


deposit is actually quite limited, 
_ testimony from Mason indicating 
that it embraced only 3.67 acres out 


of the total 85 plus acres sought. 
We will refer to this as the detrital 
deposit. | 

There is also, es another 
deposit which is involved. This 
claimed deposit is coextensive with 


the original four mining claims be- 


cause, of course, it is exactly the 
same deposit which has been liti- 
gated since at least. 1933.42 Con- 
testee’s position as regards this de- » 
posit, which we will refér to as the 


source deposit, is simply that it 
should have been located asa placer 


claim rather than as lode claims. 
While these two deposits are clearly — 


related, it is necessary that we dif-— 


ferentiate between the two in our 
analysis. We will therefore examine 


first the source deposit. | | 
A review of the record of all the 
proceedings heretofore held may 


leave the impression that: over the 
period of adjudication contestee’s — 


experts have been irreconcilably 


contradictory in their testimony. 


Thus, Baverstock, claimant’s expert : 
in 1988, stated that the deposits” 


42 With respect to the. lands embraced by. the 
millsites, however, we shall show that there 


is no possible way that appellant’s placer 
claim, consistent with both appellant's earlier .. 


arguments and most: recent Eanes, could 
embrace this land. . - a 
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were Tentieules and fines aes oo | 
-cidedly in place” (1938 Tr. 10), and 


Mallery, another expert testifying 
for the claimant, stated “I am 
stressing: the continuity of the vein 
from a geological . standpoint” 
(1933 Tr. 16). On the other hand, 
Davis testified in 1977 that ‘the 
source deposit was properly locata- 
ble as a placer. Although these wit- 
_hesses seemingly disagree on the na- 
ture of the deposition, they actually 
do not. The key to reconciling the 
apparent contradictions rests. in 
recognition of the fact that Davis 
was of the opinion that the claim 


was and had always been located for 
building stone, which by statute 


must be in placer form, whereas the 
earlier experts. merely testified on 
the form of deposition, which hap- 
pens to be lode. 

As we noted above, lands ohiety 
valuable for building stone must be 


entered as placers under the Build- 


ing Stone Act, supra. Where, how- 


ever, a limastons deposit is walgable : 
for its chemical or metallurgical. 
properties, it is the nature of the | 


deposition which determines the 
proper form of location. 


to a question of whether or not lime- 
stone has been held properly locat- 
able as a lode, “it is my understand- 
ing that: it depends on the use to 
which limestone is put” (1977 Tr. 


| 513)! an Davis was not. denying that 


a At this sine we “would cinphinatse that 
understanding is somewhat flawed, | 


Davis’ 
‘though understandably . SO. Davis’ testimony 
clearly showed that he was of the view that 
a lode or vein deposit was only located for 


the mineral carried therein (1977 Tr. 464, 
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clearly had reference to this dichot- 
omy when he testified, in response ™ 
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the source “deposit was rock in _ 


| place.*# Rather, he was: contending 
that because the source deposit was 


building stone, it. was, of necessity, — 


located as a placer. If the lands em- 
braced by the dolomite deposit are 
now, and were in 1928, chiefly valu- et 





474-15). “AS we. eel supra, while this. was, 


~ at one time, the view of the Department, as 
such early easeS as Henderson v. Fulton, | 


supra, and Jejferson-Montana Copper. Mines 
Co., 41 L.D. 320 (1912), attest, subsequent 
Court and Departmental decisions have long 
since necessitated abandonment of this con- 


cept. See, ¢.9., Dunbar Lime Co..v, Utah-Idaho 


Sugar Ca., supra; Webb Vv. American Asphal- 


tum & Mining Co., supra ; United. States V. 
Bowen, supra. . : 


If, however, ‘one adheres to this old inter- 
pretation, the conclusion which must flow is 
that limestone valuable for the limestone, it. ~ 
self, is only locatable as. a placer, since it 
cannot be a lode. Thus, while Davis obviously 
recognized that a number of decisions exist 
which have affirmed the propriety of locating 
a limestone. deposit of chemical or metal- 
lurgical grade as a lode, he has misinterpreted. 


_.the scope of these rulings. There is no rule, 


despite Davis’ belief (see 1977 Tr. 513-15), 
that Hmestone valuable for chemical purposes . 
must be located as a lode.. Rather, the rule is 
that such a deposit is: properly located accord- 


“ing to the form of. its deposition. See Vivia 
Hemphill, 


supra ; United States Vv. Wurés, 
A-~30945 (Jan. 23, .1969). As an-example, if 
the detrital deposit herein was valuable for 
chemical purposes it would be locatable as a 
placer, not a lode, because it is a placer. de- 
posit. Since Davis does not recognize the 
propriety of locating limestone as a lode (the 
values being the vein itself, rather than what 
the vein carried), he has misread the Depart- 
mental rulings on this point. | 
The closest Davis came to actually assert- _ 


: ing that the deposit was not in lode form 


occurred in this testimony relating to sedi- ; 
mentary rock (1977 Tr. 520). To the extent 


“Davis is of the belief that the fact that the 


deposit may have originated as a sedimentary 


-bed precludes. its location as a lode, he is | 


wrong. See United States Gypsum Co., 60 I.D. 
24 (1947); San Francisco Chemical Oo. v. 
Duffield, supra. As was noted in McMullin v. 


‘Magnuson, 102 Colo. 230, 239, 78 P.2d 964, | 


969 (1938), “by no statute or judicial pro- 


-nouncement is the origin or method of forma- - 


tion of a mineral body controlling in deter- 
mining whether the ground ds ee to 


a location asa lode or Placer. ae 


2) UNITED | 


able for building stone, iene can be 
“sing granules, and stucco. Even as- 
[7] When the records of the eae 

= ings held prior to 1977 are exam-_ 
ined, however, it becomes impossible | 


no gainsaying that conclusion. 


to sustain the. argument. that the 


~~ Jand was chiefly. calle for: build- 7 
ing stone at any time until most | 


— recent past, if ever.4* - 


_In the various proceedings ery 


: Snel between 1930 to.1965, the 
claimants and their witnesses testi- 
fied to uses to which the. dolomite 
was put, or for which it was suit- 


able, ranging from floors, roofing 
paper, plaster, and - golf «courses. 
99), chicken grits” and 


(1980 Tr. 
gravel for mosaic terrazzo. (1980 Tr. 
54), terrazzo, stucco, chicken. grits, 


sound. proofing, i in soda. plants and 
proof of the presence of dolomite or 
34, 88), crushed for use as additives © 


the sugar industry (1983 Tr. 25-26, 


and filters (1965 Tr. 126), cement, 
tanning, glass, plaster, cow feed, 
and. paper. (1965 Tr. 161). But by 
far the use most. consistently. men- 
tioned has been as flux (1930 Tr. 29, 
74; 1983 Tr. 84; letter of July 19, 


| “ 1935, from Tessie Cooke-Haskins to 
_» Secretary Ickes; 1965 Tr. 125-28, 
161). The simple fact of the matter, ; 


however, i is that use of dolomite for 


flux is simply- not building | stone 
use. Indeed, of all the myriad uses — 
_ for this stone mentioned over this 

pe poried uae three are even arguably | 


45 Ww e nate that the Sopeatad. ‘comments: rela- 
tive to the value of the land for subdivisional 
. purposes certainly raise questions as to ‘the 
principal value of the claim, even assuming 
the presence of a discovery of a valuable 


placer mineral deposit. See generally. United. 


. States v. Kosanke Sand Corp. (On. Reconsid- 


— eration), 12 IBLA 282, 299-302, 80 I.D. 538, : 


a 547-48 (1978). 
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building ane uses : eee roof- | 
suming, arguendo, that. these are 


building stone uses, nothing i in the 
record generated prior to 1968 could 


‘possibly support. the conclusion 
that the land was chiefly valuable 
for building stone.*® This is soeven 


without:taking into account the fact 


that Hearing Examiner Holt, who 7 
considered | combined sales foe all 


possible uses, found the deposit on - 


the Lady Helen depleted by 1965, 


and. no existing market for any ) 


other deposit within the claims. 
In any event, we note that the 

Ninth Circuit specifically directed 

that “whatever the merits of Has- 


kins’ claimed placer locations, their. 
validity cannot be supported by 


dolomite limestone im lode forma- 


tion.” United States v. Haskins, 505. _ 
F.2d at 251 (italics added). Even 
were contestee able to: show that the 
source deposit contained a-market- 
able supply of building stone, such - 
a deposit. would nevertheless be: én 


lode formation, and thus could not, : 
consistent with the directions of the ‘se 


Court of Appeals, properly be con- — 7 


sidered in support of the ones: | 


: claim. 


= We wish to Gentle eapiaees that. we are 


: assuming only “for the sake of argument that 
the sales of dolomite herein for stucco, roofing 
_ granules, and terrazzo would be classified as 


building stone uses. It is arguable whether | 
any of these uses. relate to the purposes for _ 
which the Building: Stone Act was adopted. 


‘See Dunbar Lime Co. v. Utah-Idaho Sugar Co., 


supra (limestone useful in. the making of ce- 


nent’ not locatable under the Building Stone 
_ Act); 


Stanislaus: Electric Power. Co., 41 L.D. 
655 (1912). (Building. Stone Act. applies ta 


‘gtone of special value for structural work and. - 
other recognized commercial uses). 
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_ Thus, we are left to examine the 
detrital deposit. We think it clear 
that. both the Ninth Circuit and 
Judge Morehouse were primarily 
concerned. with this deposit. It is 


obvious to us that, to the extent that | 


_ this deposit was created and replen- 


ished by the natural forces of ero-. 
sion, water runoff, and earthquakes, 


the deposit is in clearly placer for- 
mation. (though its physical area, is 
necessarily quite limited). 

Our problem. derives, however, 


from the fact that despite both the 


Tragitt affidavit and the 1977 testi- 
mony of both contestee and Davis, 


it is impossible to read the early rec- 
ords as supporting a contention that — 
this detrital deposit has been the — 


historical focal point of ae 
activities, | 

In contradistinction to iis indie 
tions directed to the effect of water 
runoff in. the 1977 hearing, such 
storm waters were seen as a positive 


menace in the earlier testimony. 


Thus, in 1933, in reference to the 
- “original” cut on the Lap Wing, 


Tessie ‘Cooke-Haskins stated that 


“it, was worked for several Pale 
and a*cloud burst covered it up” 

(1933 Tr. 23). Concerning a recent 
cut she stated “[s]Jome of that had 


been mined from this original cut’ 


the storm waters would.come down 
and we had to protect it where they 


had mined and there was a pile of 
rock on high ground, I would say 


ten tons taken from this cut that is 


there now” (1933 Tr. 25). Subse- | 


quently, she spoke of another. cut 


which had been “obliterated” by the 


rain storms (1983 Tr. 25). While 
there was passing mention. of wash 
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5 “float” by Jesse Tiffany (1980 Et. 
53), he also expressed the view that 


“most of the lime had been 
removed” (1930 Tr. 55). 


Regardless of the methods claim- 


‘ant may use for mining today, it is 


clear that historically cuts were 


blasted in the mountain side (Tif- 


fany, 1930 Tr. 53; Bartholomew 


‘Haskins, 1933 Tr. 38), The blasting — 


of lode material into a gully does 
not transform the material into a_ 
placer deposit. Clearly, a certain 
percentage of the float got into the 
creekbed through the affirmative in- 
tervention of the claimants and not 
the benign forces of nature. . 

We are not unaware that the tes- 
timony at the first two hearings did 
not relate to either the Lady Helen 
or Roger Williams claims. And we 
do recognize that various state-. 


ments were made, particularly by 


Friedhoff in 1986, which indicated _ 
that the Lady Helen (and possibly 
the Roger Williams) : lode’ claims 


were valid. We also note, however, 


that not only were these statements 


naked opinions unsupported by 


any evidence of record, but that — 


claimants never attempted to fol- 


low through and actually patent 
those claims. When they were fin- 


ally tested at a hearing in 1965, | 
Hearing Examiner Holt foundthat 


such accessible deposits as may have 


existed had long since been mined — - 
out. Only after this decision does 


the detrital deposit (like a veritable 

Phoenix) arise from the ashes of the 

claims. tes a -. 
Indeed, there is a certain disin- 


-genuousness to. claimant’s case. 
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Claims saetaatls eeated for gold, 
silver, and vanadium through the 


passage of time became metamor- 
phosed into lode dolomite claims, 


and finally take on shape as a single 


placer -claim - for. schist, gneiss, 


quartzite, decomposed granite and 
‘some dolomite (1977 Tr. 524, 544). 
These protean claims have, over the 
years, changed in type, name, num- 


ber, mineral nature (millsites are 
now part of a placer claim) and de- 


posit sought. Indeed, the only aspect 
which has remained constant is the 


situs of the land and its proximity 


to Los Angeles. Long ago, though 
to a far less egregious extent, the 
Department was faced with a simi- 


lar case, Clark v. Ervin, 17 L.D. 550 


(1893). In Clark v. Ervin: supra, it 
was contended that a location for 
building stone made prior to the en- 


actment. of the Building Stone Act; 


which location had clearly been 


made to acquire the building stone — 


located thereon, could nevertheless 


be validated by the subsequent dis-. 


covery of fire clay. ‘Therein, pee 
tary Smith noted: : 


The question eweties to be con- 


‘sidered is whether this location may be. 


sustained by reason of the existence of 


fire clay. I do not think it will be seri-_ 


ously contended that if the location 


made for the building stone fails be- 


cause unwarranted in law, the locators 


-or their assigns can be permitted to 


claim a valid location upon the subse- 
quent discovery of some material that is 
subject to entry under the placer | law. 
In other words if the locators now insist 
upon the validity of their location by 
reason of fire clay they must show that 
the location was made for. that purpose 
_ and none other. The placer mining law 


was not intended to be a catch-all ini 
of taking public lands, allowing parties 


to play fast and loose to suit their own 
caprice. [Italics supplied. ] 


Id. at. 552. Secretary Smith ana- 


lyzed the record and, determining 
that the claim for fire clay was but 
an “after-thought” of the claimants, 


held that the claim was properly 


nullified. Td. at 553. 7 
We expressly find that the build- 
ing stone argument which claimant 
has advanced herein was “thrown 


In as an afterthought. and not in 


good faith.” United States v. Has- 
kins, supra at 252. Appellee may - 
well be selling decorative stone to- 
day. But there can be no question : 
that during the period for which 
discovery must be. shown, 1923 to 


1928 (in order to prevent the Wa-_ 


tershed Withdrawal Act from at- 
taching), there was no discovery of 


valuable placer material, nor could — 


the land be said to have been chiefly — 


valuable for building stone.*” 


Normally, having reached a deci- 


sion which would be dispositive of 


the ultimate question before us, we 
would not further examine other 
subsidiary or independent questions 
which an appeal. might present. 


| However, considering the lengthy 


a Insofar as Judge Morehouse sought to 
draw inferences from the failure of the Gov- 
ernment experts to assert that the mineral 
deposit was lode in form, we think that such 


_ action would be questionable in even the most 


optimal circumstances. Inasmuch as no. one, 
including Judge Morehouse, saw fit to question 
the two experts who testified on this point, 
it seems passing strange to impute conclusions 
which could have been directly ascertained. 


As far as the failure of Ball to testify is con- 


cerned, we see equally little justification for 
the inference Judge Morehouse ascribed to this 


. non-event. 
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and ies path wien this case _ 


has already traversed, it is our in- 


tention to specify other deficiencies — 


which are manifested in this record. 
Should, on appeal, a Court deter- 
-mine to overturn our analysis, it 


would therefore not be necessary to 
remand this case to the Department | 


for yet further protracted hearings 


and appeals. Rather, having ex- 


pressly ruled on each ground, the 


instant claim would be ripe for pat- 
ent, needing only compliance with 


| such procedural requirements as re- 
main unaccomplished. There should 
come a time when even the most in- 
-ventive litigation comes to an end. 

[8] We turn, therefore, to the 
question of acreage within the Has- 
kins Quarries placer mining claim. 


_ We noted above that the Supreme. 
Court expressly held in Cole v.. 
falph, supra, that 30 U.S.C. § 38 - 


(1976) in no way modified the 
amount of acreage which can be em- 
braced within a single claim. 252 
U.S. at 306. Under the mining laws, 


specifically 30 U.S.C. § 35 (1976), 


no placer location can include more 
than 20 acres for each individual 
claimant. Up to eight individuals, 
however, may join together and 
thereby locate an association placer 
with a maximum size of 160 acres 


(20 acres per individual). See 30 


U.S.C. § 86 (1976). | 
. The Haskins Quarries placer 

claim embraces 85 plus acres. In 
order for a single claim to obtain 


that dimension, there must be five 


colocators. In the patent affidavit 


filed with BLM in 1968, there were. 
_-. only four locators listed : Richard P. 
__ Haskins, Sr., Tessie Cooke-Haskins, | 
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‘Partholonew Haskins, and Rich- 


ard P. Haskins, Jr. Under this al- 


legation, even assuming that it 
could be shown that these for in- 


dividuals had held and worked the 
land embraced by the claim, not 


more than 80 acres could have been | 


included in a single claim. This 


‘point apparently occurred to con-— 


testee’s counsel, since great pains 
were taken at the hearing to add on ~ 


the name of Margaret Maude Has- _ - 


kins as another locator (1977 1 a | 
321). 

We would. point out that Bar- 
tholomew Haskins was born in 1905, 
Margaret Maude Haskins in 1909, 
and Richard P. Haskins, Jr., in 
1911. Thus in 1923, by which date 
adverse occupancy must have be- 
gun, the children would have been 
18, 14, and 12 at the oldest. We 
recognize, of course, that minors 
may locate claims, and that parents 
may locate claims on their behalf. 
See West v. United States, 30 F.2d 
739 (D.C. Cir. 1929) ; Thompson v. 


Spray, 14 P. 182 (Cal. 1887); 43 . 


CFR 3832.1. What.is involved here, 
however, is not merely location of | 
a claim as provided by 30 U.S.C. 


§§ 28 and 35 (1976), with the re- 


quisite acts of posting and recording | 
as contemplated by 30 U.S.C. § 28 
(1976). ‘This, rather, is a claim — 


- grounded in adverse possession in 


which a showing of actual posses- 
sion is a necessity. | 

The record is ‘somewhat. obscure 
concerning the onground activities _ 


of Margaret Maude Haskins, Bar- 
tholomew Haskins, and Richard P. 


Haskins, Jr. -) during the critical ~ 


years, With a os to ——— 
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| Maude Haskins, cinteaait testified 
in the 1977 hearing that, while she 
was present on the property during 
weekends and the summer (1977 
Tr. 287), he could not remember 
what she was doing (1977 Tr. 294), 
though some cooking was involved 
(1977 Tr. 815). Concerning his own 
activities, contestee stated that. he 
was on the claim as early as age 4 
(1977 Tr. 280), that he started phys- 


ically working on the claim by age. 
7 (1977 Tr. 119, 285), and that some 


of his work included “helping and 
building trails” (1977 Tr. 155). Be- 


cause he was attending school. in 


Los Angeles, he, too, was only on 
the land on weekends and during 
the summer (1977 Tr. 311). In ref- 
~ erence to the type of work he per- 
- formed, he stated “it was my job to 
get up and milk the goats while 
/ [Bartholomew] slept and he went 

_ to work” (1977 Tr. 286). There were 
additional references to Bartholo- 


mew Haskins indicating that he 


was in the armed forces, and sub- 
sequently pursuing an education 


from 1918 to 1924 (1977 Tr. 310), 


aiter which he became involved, on 
a day-to-day basis, with the cane 

While we are willing to accept 
this evidence, meager though it 
may be, as establishing the neces- 
sary “holding and working” of 
Bartholomew Haskins for the req- 
uisite period (1923-28), we find 
the evidence insufficient to establish 
claimant’s necessary possession. 
Sporadic weekend visits and sum- 
mer vacations, when viewed in light 
of appellant’s young age at that 


_ time, will not support a finding that ; 
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the claimant, personally, “held” or _ 
occupied the claim for 5 years prior — 


to the Watershed Withdrawal Act. 


And there is no evidence, whatso- 


ever, that claimant’s sister ever 
“worked” the claim within. the 
meaning of 30 U.S.C. § 38 (1976). 
Contestee has simply not estab- 
lished that Margaret Maude Has- 
kins, or Richard P. Haskins, Jr., 
occupied and worked the land in 
conj unction with their parents dur- 
ing the necessary period. _ 
We would point out that this 
whole question would. have been | 


avoided if Haskins had- alleged a | 
three separate placer claims, since 
| there i is no limit to the number. of 


80 U.S.C. §28. claims that can be 


E simultaneously alleged. Indeed, 


there is sufficient confusion in the 
Ninth Cireuit opinion to raise ques- 


tions whether the Court clearly 


understood that there was only one 
placer claim. Thus, the Court’s de- 


cision stated that “Haskins having © 


occupied and worked the ground . 
for more than five years may assert 
placer locations without proof of 
recording and posting.” 505 F.2d at 
251 (italics supplied). Haskins, 
however, was claiming only one 
location. 

This is not a matter of technicali- 


ties. Had Haskins ‘asserted more 


than one location he would have 
been required to show the individ- 
ual validity of each claim. See 
United States v. Williamson, 45 
IBLA 264, 278, 87 ID. 34, 42 
(1980); United States v. Colonna 
and Company of Colorado, Ine., 14 


IBLA 220, 226-27 (1974). He would 
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have been required to show the ex- 


penditure of $500 per claim prior — 


to the issuance of patent. See 30 
U.S.C. § 29 (1976). And he would 


have been required to show that as- 
sessment work had been performed | 


for the benefit of each of the ® placer 
claims. — 
We have examined the record and 


find no plausible way of holding © 


that Margaret Maude Haskins or 


Richard P. Haskins, Jr., occupied 


any part of the land to the exclu- 
sion of others, either individually 
or in conjunction with their par- 
ents. Weekend visits and simply liv- 


ing on the claim are not “holding 
and working” within the meaning 
~ of 80 U.S.C. § 38 (1976). Appellant, 


having made the assertion of a sin- 
gle placer claim, must be limited to 
_ the natural and legal consequences 
thereof. Accordingly, we would 
hold that, even if the claim were to 
_be found valid, to the extent that it 

exceeded. 60 acres, such excess would 
be invalid under the dictates of Cole 
v. Ralph, supra. - 

[9] We also val to focus on the 
question of the propriety of having 
this placer claim embrace land 
formerly within two millsites. In 
its decision of May 18, 1972, the 
District Court, in ruling in favor of 


contestee’s right to allege a placer 


location under 30 U.S.C. §38 
(1976), noted: “There is after all a 
difference between a lode claim and 


a placer claim. * * * Both types of 


claims can, of course, be made upon 
the same property and can co-exist, 
even though in different owner- 
ship.” United States v. H. askins, No. 


 72-246-JWC (C.D. Cal. 1972) at 
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3~4, This statement 1s correct, so far 
as it goes. But what neither the Dis- 


trict Court nor the Circuit Court 
examined was the more particular 


question whether a millsite claim is 
compatible with a mining claim for 


the same land. The answer is clearly 


in the negative. 

By statute, millsite claims may 
only be made on nonmineral lands. 
See 80 U.S.C. § 42 (1976). This has 


been the consistent ruling both of 
the Courts and the Department. See 


Worthen Lumber Mills v. Alaska 


Juneau Gold Mining Co., 229 F. 966 » 


(9th Cir. 1916) ; Walser <. Gaddis, 
194 P.2d 306, 318 (Colo. 1948); 
Cleary v. Skiffich, 65 P. 59 (Colo. 
United States v. Siler 
Chief Mining Oo., 40 IBLA 244, 
248 (1979); Emerald Oil Co., 48 
L.D. 248, 245 (1921). In United 
States v. Moorhead, 59: LD. 192 © 
(1946), the Department examined 
an argument similar to that implic-. 
itly pressed herein by contestee— 
that a millsite location was not ad- 


verse to a subsequent placer loca~ 
tion. In & oorhead, the Department 


noted: 


| Another contention of died is that 
the Coin No. 2 lode should be considered 


as an amendment of the Coin No. 2 mill... 


site inasmuch as it was located. by 
Thomas, the owner of the mill site, and 
was not an adverse location, and that 
therefore the Coin No, 2 mining claim 


should share in the common improve- 


ments as one of the earlier group of 


claims, This contention is clearly unten- 


able. Rights to a mill site are initiated 
by its use for mining and milling pur- 
poses, whereas rights to a mining claim 


‘are initiated by discovery of mineral. The 
change of location from one to the other 


necessarily involves a change not merely 


of form but of purpose. The mitt_site 
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i must be located on ‘nonmineral land. By | 
changing the location to a lode claim be- . 


cause it. was: ascertained - that the land 


therein was mineralized, it was thereby — 

- admitted that the mill site was void from 
its inception, and no mining title can be 

_ held to relate back to the. inception of a _ 
void location. Furthermore, the common _ 


improvement work on the mill site could 
only be applied to the group of mining 


Claims that it tended to benefit. Mill sites 
are not subject to the annual labor. laws - 
and there’ can be no such thing. as the 


development of a mill alte 
/Supplied.]- a ent 


Td. at 198. 


[Italics 


We would ‘point out ena Tessie 


| Cooke- Haskins. attempted to ac- 


| quire title to the Lap Wing: mill site 
_. in 1929 on the implicit theory that — 
- the. premises | were nonmineral in 
character. Tn 1962, contestee, him-| 
self, represented. that both millsites — 
| Were nonmineral in character by fil- 
ing a verified: statement to that ef- 


fect, and their validity was reas- 
serted in his answer to the. subse- 


quent contest complaint. filed by 


BLM... _ , 
We hold that, aadee the eee 
tion of judicial estoppel, contestee 


cannot now be heard to contend that 


land he represented | as nonmineral 


in character in prior actions, some 


_ of which sought the acquisition of 
title from the United States, was, 
in fact, during this entire period, 

mineral In. character. The general 
parameters of the doctrine of judi- 
cial estoppel were described by the 
Tenth Circuit Court of Appeals in 
In Re Johnson, 518 

(1975) 5 


Under the doctrine of judicial ssioopel 


a party and his privies who have know- 
_. ingly and deliberately assumed a particu- 
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| lag siveltton are oetonped from assuming 4 


an inconsistent position to the prejudice 
of the adverse party. This rule ordinarily 


applies to inconsistent positions assumed, 
in the:course of the same. judicial pro- | 
ceeding or in: subsequent proceedings — 


involving identical parties and questions. 


Td. at 252. Considering the expense — 


to which contestee had already put* 
the Government by reason. of the 
assertion of his millsite claims in | 


past proceedings, contestee cannot: 
now be heard to assert that the land 


is mineral in character.*® Thus, even 


were we to find that a.discovery of | 


a placer deposit existed in 1929 and 


continues to exist to this day, .we 


would exclude the lands embraced. _ 


by the millsite claims from any eae 
ent which was to issue. 


[10] Even without the invocation ne 


of judicial estoppel it is difficult to. 


see how a 80 U.S.C. §88 mining — 
claim for the land embraced by the 


millsites. could: be sustained. The. 
provisions of sec. 88 require that no. 
“adverse claim” exist. Inasmuch as — 


land cannot simultaneously be both 
-mineral and nonmineral, the mill- 


site claim would, perforce of logic, 


‘be adverse to the placer claim. In _ 
such a situation, the sec. 38 placer 
claim, to the extent of the conflict, 


must fall. See Iholav. Goff, 107 Cal. 
Rptr. 663, 664-65 (Ct. App. 1973). 
-- We will briefly examine two other | 


issues which were raised by the com- 


plaint. herein: (1) That the Has- 


-kins Quarries placer claim does not 


48 Contestee did. not. even atteapt to show 
that the area formerly ‘embraced ‘by the mill- | 
site was. mineral in character. Thus, Patrick © 
Haskins stated that there had been no re-— 
movals from the millsites (1977 Tr. 66), while 


the claimant said there were no mineral values 
on them (1977 Tr. 445). But see. Exh. R-6, 


“Summary Report, * at T. 


| santo to the rectangular systeri . 
~ of public land surveys, and (2) that 
$100 of annual assessment. work was 
not. performed for the benefit of the 


‘Haskins Quarries placer claim as 
required by 30 U.S.C.-§ 28 (1976). 


The first issue actually has two 
: parts involved therein. First, is the 
_.. question whether the various land | 
descriptions provided for the placer 
~ elaim attain the limits of closure.. 
The second part, while related to 


the first, is substantially different 


and concerns the legal and factual 


question whether the physical con- 


figuration | of the claim comports 


with the requirement of the law. 


The Government’s contention re- 
lating to the first. point. was pre- 
sented by the testimony of Gould 
relating to the failure of the land — 
description to close within accept-— 
able limits. Judge Morehouse’s deci- 
sion discussed. only: this question. 


The J udge noted.that the claimant 


had attempted to describe the claim 


by metes and bounds and that since 


. BLM had canceled the mineral sur-. 
vey of the placer claim, which 
- claimant had sought, “the technical 
noncompliance is not of material 


significance” (Decision.at. 21). 


Insofar as this aspect is con-— 

_ cerned, we find ourselves in substan- 
. tial agreement with Judge More- 
house. While we have no doubt that 


the descriptions provided by the 


_ claimant would be unacceptable as_ 
a basis upon which to Dl title,® 


4 Thus, with: respect to miieral: surveys, the 


' Manual of Surveying Instructions, 1978, par. 
. 5 10-17 requires that “sll surveys: must close 
within 0.50 ft. tn 1,000 ft., and the error must 
not be such as to make the claim. exceed the 


era toUeey. limit,” ” 
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we note that dich title as would pass e 


would be based on a mineral -sur- 
vey. The question relevant herein is _ 
not whether the description i is accu- — 


rate to the extent that descriptive _ 7 7 
_ errors are within acceptable limits 


for a survey, but rather whether it 


is sufficient to reasonably describe 


the lands. embraced by the claim. 


We hold that, for this purpose, the - 
- description i is sufficient, ° - 


- The second facet of this j issue, as 


we have delineated it above, was not os 
examined by Judge Morehouse. — 

~ While this matter was admittedly 
not the subj ect of extensive analysis 


by the parties, there is sufficient in-_ 


formation in the record for us to 


examine this question under our 
de novo review authority. | 


a Initially, we note that the — 
Placer ‘Act was. amended i in 1872 to 2 


provide that “all placer-mining 


claims located after the 10th day of | 


May 1872, shall conform as near as 


practicable with the United States 
system of public-land surveys, and ~~ 
the rectangular subdivisions ofsuch 


surveys.” 80 U.S.C. § 35 (1976). 


The critical phrase, of course, 18 | ‘ 
the qualifying “as near as _ prac- oo. 
_ ticable.” © | _ 


As early as the decision i in Wil- 


liam Rablin, 2 L.D. 764 (1884), the 
Department recognized that con- _ 
formity was a question of reason- — 
ableness and, therein, expressly rec- 
ognized that a placer claim along _ 
the bed of a | river, surrounded y - 


| © The Placer ae ag oaieidaily. adopiel 16. _ 
Stat. 217, had provided that any placer loca-- 


tion “shall conform to the United States sur-. pte 
_veys.” The 1872: Act was designed to permit — 
. certain variations where there were a ec ig, 


reasons nee 
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oe piecipltons backs; hich stretched 


-.. 42,000. feet down. the riverbed, em- 
| bracing” only a small. quantity of . 
surface ground along the shore, was © 
permissible as a location made in 
exceptional. circumstances. This ap- . 


- proach was reaffirmed in Pearsall 
and Freeman, 6 L.D. 227 (1887). 
-. Subsequently, however, a vast ar- 


7 ray of differing shapes and forms — 
were entered as placer claims and - 
= approved. for patent. As a result of © 
_ this increasing practice, irregular. 
_ swaths were being carved out of the 
public domain, thereby. making . 


management of such lands as were 
_ not patented. increasingly difficult. 
As a result of these practices, the 
‘question of conformity was reex- 


30 L.D. 225 (1900), andthe Wood 
Placer Mining Co., 32 ..D. 198 
(1903), finally culminating in the 


Snow Flake Fraction: Placer, ar 


L.D. 250 (1908). 
“In Snow Flake Fraction. Placer, 


supra, the First Assistant Secretary . 


examined the history of Depart- 
mental adjudication on this ques- 


tion and established a general rule 


that: 


Whether a placer location conforms 
sufficiently to the requirements with re-_ 


spect to form and compactness is a ques- 


tion of fact for determination by the land 
department in the light of the showing | 
Cae made in each particular. case, keeping. in | 


mind that it is the policy of the govern- 


ment to have. all entries, whether’ of agri- 
-eultural or mineral lands, as compact and. 
regular in form as reasonably practicable, 


and that it will. not permit or ‘sanction 


wa entries or locations which cut the public — 


domain into long narrow atrips-c or ecoesly . 


; irregular and fantastically shaped tracts. =o 


Td. at 250 (syllabus). ‘This consti- 

tutes the. general rule. which has 
been followed to the present time. 

. See, ¢.g., Fuller v. Mountain Sculp- 
- ture, Ine. $14 P.2d 842 (Utah — 
1957); ‘United: States v. Henrikson, aos 
70 LD. 212, 217-20 (1968) ; Fred B. 


Ortman, 52 L.D. ‘467 (1928). 


~The shape of. the instant ein is a2 
a matter of record. Its bizarre con- — 

figuration, particularly the area __ 
embracing the Lap Wing and Lady 
Helen millsites, clearly compels the 


conclusion that this claim. does not: 
reasonably comport with the system 


of public land surveys “to the extent 
: practicable. sa | | 
- amined in a series of cases begin- 
ning with the Willer Placer Claim, 


‘We are well aware. that various 
references were made to “gulch” 


-placers. See 1977 Tr. 477,487, 517. 
Both. the Department. and the 
- Courts have long recognized. that 
- situations occasionally occur where- 


in a placer claim is located along 
a ravine, canyon, or gulch, sur- 
rounded by precipitous.and, in 
many cases, impassable - canyon 


walls and cliffs, which themselves — 


contain no mineral values, and that. 


in these situations, unusual modes | 
of location may be necessary. Thus, 


in William F. Carr, 58 ID. 431 


( 1931), the Department held proper 


a placer location over a mile in 


length which was located i ina nar- < 
row gulch. Similar results were 
reached in Wiesenthal v. Goff, 120 


P.2d 248, 952 (Idaho 1941), and 


Steele v. Preble, wT P.2d 418, 407 
28 3 (Ore As 


974 


It is impossible, however, to vale 


date the instant claim as some sort | 

of “gulch” placer. The critical fac- 
tor in validating such locations is 
the inaccessibility. of and lack of 
i mineral” values _ in the confining . 
_ banks, which, as a practical matter, — 
rac- the claim was purportedly located 
under 30 U:S.C.. § 38 (1976). Con- — 


‘prevent the claimant from embrac- 
ing these areas within the location. 


~ Clearly, this concept has no rele- 


vance to a situation, as is disclosed 


herein, where the claim actually 
surrounding — 
banks. ‘Having actually located both — 
the stream bed (which testimony — 
indicated had an areal extent of © 


does © ‘enibracs = ‘the — 


only 3.67 acres) and the surround- 


‘ing canyon walls, claimant can» 
hardly contend that the unusual - 


- shape which resulted was occa- 
-sioned by the location of a “gulch” 
Placer, | 


We also ‘recognize Atak ce rule : 
mandating conformity also excepts 


claimants in situations where the ex- 


_ istence of other - prior claims. pre- 
vent location in compliance with 

_ the system of survey. United States. 

_ v. Henrikson, supra; William. F. 
| Carr, supra; Snow Flake Fraction 
Placer, supra. At one point in the 

_ - hearing, Davis -testified that “since — 
the area is bounded by other patent — 
claims, and you could not take 1 up a 
legal subdivision because of in-_ 
fringement on someone else, I might. 


look at a part of it as a gulch 
placer” (1977 Tr. 487). Leaving 


aside this commingling of two dis- 
crete concepts, we merely note that 


the only land which has been pat- 
ented that actually abuts the claim 
_- is on the western side, and, in fact, 
embraces land formerly within the | 
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original Roger Williams location. | 
Moreover, the relevant question is # 
not what claims, if any; presently 


exist adj acent to or in the relevant 
vicinity: of the Haskins. Quarries 


. placer, but what claims existed dur- 


ing the period from 1923-28 when 


testee. presented no evidence on this 
point, and, as the proponent of the — 

rule that his claim was properly 
located (see Foster v. Seaton, 


supra), the absence of proof of j jus: — 
tification impels a finding that no— 


such justification existed. Finally, 
under the. doctrine. enunciated in - 
Cole v. Ralph, supra, there is no . 


warrant for holding that the nature 
of a claim established pursuant to — 
the provisions of 30 U.S.C. § 38 — 
(1976), alleviates the requirement 
that claimants. make placer entries — 
in conformance to the system of 
survey “to the extent practicable.” 
Tt does not necessarily follow 
that failure to comply with the con- _ 


formity requirement works to inval- 


idate the claim. Rather, invocation 
of the rule has normally resulted in 


requiring a claimant to amend the 
claim. so- that it does conform as 


| nearly as practicable with the rec- 
_ tangular system of survey. Thus, in 


many cases, as.in Fred B. Ortman, 


supra, failure to conform was held 
a curable defect whic 


“in the ab- | 
sence of adverse claim to the added 


land” ‘could be cured by either — 

amendment or relocation. 53 L.D. at 
471. See also United States v. Hen- — 
| rikson, supra; Hogan and Idaho 


Placer Mé ining Olatme, ae L. D. 42 
(1905). | . 
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Howie in ose situations in 


which. conformance was either 


judged to be impossible by the very 
nature of the original shape, as In 
— Miller Placer Claim, supra, and 
Wood Placer Mining Co., supra, the 


entry was canceled. In the instant 
case, addition of new land either 
through amendment or relocation is 


not possible since the Watershed | 


Withdrawal constitutes an adverse 
claim’ which prevents the acquisi- 


tion of any rights to land not al- | 
ready appropriated. See generally — 
Rh. Gail Tibbetts, 43 IBLA 210, 217- - 


20, 86 LD. 588, 542-43. (1979). 
‘Morcover: inaenreh as we have 
held, supra, that the evidence was 
sufficient to establish only three in- 


dividuals as colocators, it would not - 


be legally possible to add any land 
to this claim. Thus, the corrections 
that would be required could only 
be accomplished by the deletion of 
land. 

- We will not onet at this time, 
to delineate a configuration of the 
claim which would comport with 


_ the requirements of 30.U.S.C. § 35 
(1976). If the other grounds relied 


upon in our decision are invalidated 
- upon review, claimant. should be.ac- 
corded the. ‘initial opportunity to 
attempt to describe his claim in con- 
formity to the system of survey. We 
can, however, see no way. in which 
_ the area formerly embraced by the 
millsites could be conformed and, 
accordingly, we hereby reject the 
_ patent application to the extent 


that it includes this area for this 


| additional reason. 


12] The second issue which we 
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wish to briefly addbess relates to the | 
performance of assessment work for 
the benefit of the Haskins Quarries © 


placer claim. Judge Morehouse in. 


his decision noted. that proofs of 


labor had been filed every year since 


1921 and that the Government had 


made no effort to pursue this al- _ 
-legation in its brief, and then found 
“there has been substantial compli- — 
ance with the provisions of. 30 


US.C. § 28” (Decision at 22). | 
- On this point, we think hat - 
Judge Morehouse misinterpreted 
the thrust of the: Government com- 
plaint. The crucial import of Me-— 
dina’s testimony was not the fact 
that he was unable to find recorded 


proofs of assessment for various 


years. See Exh. G-7. Indeed, Me- 


dina readily admitted on cross- 


examination that it was possible 
that the county records were inac- 
curate with respect to those years 
in which no assessment work had 
been recorded. Rather, the point 
which. the Government was at- 


tempting to make was that’ these as- 


sessment proofs related only to the 
lode claims. The Government was, 


in effect, arguing that, since the 


claimant and his predecessors had 
not performed assessment work for © 
the placer claim, that claim could 
not be validated. | 

We wish to make a few general 
observations on this point. In our 


recent decision in United States v. 
Bohme, supra, we reviewed, at con- 
‘siderable length, the historical de- 


velopment in the law concerning 


the | performance — of assessment 
Work, which culminated ; in the Su- a 
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| | preme Court. decision in H tohel v. 


| The Oil Shale Corp. (TOSCO), 400. 


U.S. 48 (1970). It is sufficient, for 


the purposes of this decision, merely 7 


to note that the Supreme Court 
held that failure to substantially 
comply with the requirements of 30 
U.S.C. § 28 (1976) might, in certain 
circumstances, result in a forfeiture 


of those claims to the United States. 


Tt is our view that included within 
the ambit of this rule are those 
claims which are located on land 

now withdrawn from mineral entry 


and for which there has not been 


- substantial compliance with the as- 


sessment work requirements. 51 Of, 
Andrew L. Freese, 50 IBLA 26, 36, : 


87 I.D. 395, 399 (1980). 


The. placer claim asserted herein : 
/ is, by its nature, a separate and dis- 
tinct entity from. the lode claims 

assessment work had been recorded 


and millsites which formerly em- 


braced the subject lands. As such, — 
the mere fact that assessment work 
Was performed for the benefit of the 
lode claims does not, ipso facto, — 
establish that assessment work was 


| performed for the benefit of the 
placer claim. Indeed, some of the 


work involved herein, in particular | 


the work relating to the construc- 
tion of tunnels and adits to develop 
the lode claims for gold and vana- 
dium, which expenditures were sub- 
mitted in support of the original 
patent application in 1929, could not 
be seen as benefiting a placer loca- 


BL While the TOSCO case dealt with the 


question of maintence of claims for minerals 
which were no longer locatable, due to the 
passage of the Mineral Leasing Act, the ra- 
-tionale is, we think, equally applicable to 


.... @laims located on lands which are withdrawn — 


- from. the initiation of new mineral rights. 
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| didn for building stone, which claim- 
-ant alleges was then in existence. : 


_ At the same time, however, while 
the recording of proofs of assess- | 


‘ment work might provide some in- 
dication that the assessment. work 


was actually accomplished, recorda- 
tion neither established that the 
work was, in fact, accomplished 
(California Dolomite Co. vy. Stand- 
ridge, supra) , nor did the failure to 
record locally establish conclusively 
that the work was not done (U7 nited 
States v. Bohne, supra). . 

The record on this point is is . 


than clear. Work done in road con- 


struction and maintenance could | 
clearly redound to the benefit of 
both the lodes and the asserted. 


placer. While the question is not — : 
“free of all doubt, we believe that 


Exhibit G—7, which showed that no 


for the placer claim, established a 


prima facie case that the work had 


not been performed. The burden 
then devolved to the claimant to — 


show that despite the absence of re- 


corded. ‘statements, the requisite 


work for the benefit of the placer — | 
claim had been accomplished. This, — 


we hold, the claimant has not done. 


‘Therefore, we hold that even’ were 
we to find that a discovery of a 


placer deposit had existed prior to 
the Watershed Withdrawal Act, the 
failure of the claimant to substan- 


tially comply with the requirements 


of 30 U.S.C. § 28 (1976) resulted in 


an effective forfeiture of the claim 


to the United States. 
[13] Finally, we wish to address 


various concerns which were ex- 
__ pressed — for both the 
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; | Degaeneivs of J tiation e(durtig the 
~ Federal Court. litigation) and the 


a Department. of Agriculture con- 
cerning what was perceived as a 
likely result emanating from. the 
District and Circuit Court approach 


in this case, Viz., a. practical require- 
ment that every. contest brought 
against either a lode or a placer 


claim would, for safety’ s sake, have © 


to include a charge of invalidity di- 


rected to the possibéiity of the exist- 
erice of a 30 U.S. C. § 38 claim in the | 
form of a placer. or lode, mutatis — 
 meutandis, or run the risk, at some 
indefinite future date, of. being re-. 


a quired to bring such an allegation 


to contest and hearing again, 
Much of this concern was, we feel, 

| generated by the essential difference 
between the factual milieu of the 


instant case and that which attended 


oe the decision in Springer v. Southern 
Pacific Co., 248 P. 819 (Utah 1926), 
_ the only major precedent: for the 


_ argument that a claimant could lo- 


cate a 80 USC. § 38 (1976) placer 


claim adverse to his own lodes. In 
that. case, the Supreme Court of 


7 - Utah found that Southern Pacific 
(the defendent) and its predecessors | 
in interest. had been in possession. 


of lode claims adjacent to its track 
for over 20 years, and had expended. 


upwards, if not in excess of $500,- 
000 for their development. "These 
claims, however, while located as_ 


lodes, were located for building 


stone which could properly have 
_ been taken up by placer location. 
Court noted, 


- Plaintiffs, as the 
“early in the morning of said. day, 


. long before working hours and> 


nee before: or about. daylight, 


' UNITED STATES v. HASKINS 
October 21,.1981 - 


; clandestinely and eae panuls i 


entered upon and invaded the ac- _ 
tual possession of said claims” of 
the defendant. /d. at 821. The Court. 
found, in fact, that this subsequent 


location was not made in good faith © 


but was rather made “for the sole 


purpose of - dispossessing the re- 
‘spondent and to compel it to pay 


tribute to appellants.” Jd. at 825. 
Thus, considering the manifest 
equities, it. was not surprising that 
in a suit between the. two locators 
the Court held - that. the railroad 
should prevail, on a theory that it 


was possessed of a subsisting placer 


claim under 30 U. S.C. § 88 (1976), © 
embracing the area covered by its: 
lodes.*? 3 


This factual eristnice ee been : 


juxtaposed unfavorably with the in- 


stant case. Thus, it has been pointed 
out that the Department did. not | 
invalidate contestee’s claims in the 
1965 proceedings because they were _ 
in an improper form. Rather, con- 
sidering most of the very sales pre- 
sented herein, the Hearing Exam-. 


iner had found the claims invalid be- 


cause ' such marketable mineral as _ 


may once have existed had long 
since been depleted. Therefore, it - 


has. been argued that there was no 
justification for ‘giving the claimant 


two bites out of the apple. 


- 82 Indeed, to the extent the Court vitlated 
the location of the plaintifis as invalid 
(“[w]hat.one may not do-by force he likewise 
may not accomplish surreptitiously or. by” 


stealth’ 248 P. at 824), the Court was more 
- properly invoking the doctrine of ‘pedis poa- 


868810 and not the adverse possession rationale | 


implicit in 80 U.S.C. § 38 (1976). Though — 


pedis. poasessio applies to prediscovery loca- 
tions, since the claims were in lode form and. 


the deposit in placer, there. was no lode. ‘dis- , | 
_-ecovery.. Thus, paradoxically, pease abacus 
‘Was factually applicable. a 
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We, however, feel that both: the 


District and Circuit Courts, mind- 


_ ful of the procedural difficulties 
_. which prevented the claimant from 


_ obtaining any substantive review of 


the 1965 determination of invalid- 


ity, and possibly misled by certain 
assertions on appeal, intended no 


_ such radical approach to paphe land | 


law adjudication. 
In any event, the adoption of s sec. 
314 of FLPMA, 43 U.S.C. § 1744 
(1976), should allay such fears as 
have been expressed. The recorda- 
tion provisions of FLPMA required 
the recording of all claims located 
prior to Oct. 21, 1976, no matter how 
located, on or before Oct. 22, 1979, 
or the claims would be deemed con- 
- clusively to be abandoned and void. 
See 48 U.S.C. §1744(c) (1976). 
Specific provision was made for re- 
cording claims premised or depend- 
ent upon 80 U.S.C. § 38 (1976). See 
43 CFR 3833.0-5(i); Marvin E£. 
Brown, 52 IBLA 44 (1981). 
Since FLPMA also required the 
recording of new claims within 90 
days of their location, it is difficult 
to see how any new claims can arise, 
for which recourse to 30 U.S.C. § 38 
(1976) to establish the existence of 
the claim is necessary or possible. 
Rights of. individual ownership of 
the claim may still be determined by 


- 80 U.S.C. §38 (1976), but if that — 


claim has not been duly recorded 
under FLPMA, it can only be 
treated as a.nullity. Thus, the pos- 


sible problems foreseen bys some will 


| not occur. 
In summary, we hold that the evi- 


dence establishes that there was not. 
disclosed within the limits of. the 
claim, during the critical period, a 
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placer deposit of minerals of such 
quantity or ‘quality as to constitute 


a discovery under the mining laws. 


In addition, we expressly find that 
the land was not chiefly valuable for 
building stone during this same pe- 


‘riod. We also find that appellant 
is estopped, under principles of ju- 


dicial estoppel and the terms of 30. 
U.S.C. § 38 (1976), from asserting 
thatthe lands formerly embraced by | 
the Lap Wing and Lady Helen mill- © 
sites are now, and were at the criti- 
cal time, mineral in character. 
“Insofar as the specific allegations 
of paragraph 5.C. of the complaint 
are concerned we find that the claim 
does not conform to the rectangular 
system of survey “to the extent prac- 


_ticable” (5.0.1) ; that the claim em- 


braces more than 20 acres for each 
individual claimant (5.C.2.); and 
that the $100 worth of labor and im- 
provements required by 380. U.S.C. 
§ 28 (1976) were not performed for 


- the benefit of the Haskins Quarries 


placer ‘mining claim as 5 required by 
law (5.0.5). 

Accordingly, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the. deci- 
sion appealed from is reversed, and 
the Haskins Quarries placer claim 
is declared null and void. 


James L. Bursxr 
sa mamsrnanie ee a 


Wa CONCUR: 


Brrwarp V. PARRErTH de 
Chief Administrative Fudge — 


Brus R. “Harris | ms 


Administrative Judge Be 


970] | : - ALPINE MOVING AND STORAGE 


979 


October 21, 1981 


APPEAL OF ALPINE MOVING 
AND STORAGE — 


3 TBCA-1494-2-81 
— Decided October 21, 1981 


Purchase Order PXI979-0-0148, ‘Na- | 


tional Park Service. 
7 Sustained in part. 


1. Contracts: Construction and Opera- 
tion: Actions of Parties—Contracts: 
Construction and Operation: General 
Rules. of Construction—Contracts: 
Formation and Validity: -Fixed-price 
Contracts - 


Where an apeaiaut acknowledges that - 
it received a purchase. order calling for 


moving Government-owned furniture and 
furnishings shortly prior to:the move and 


_the record shows that without making a | 


- protest of any kind the contractor -pro- 
ceeded with the move and that it subse- 
quently billed. the Government for the 
services rendered in accordance with the 


rate stated in the purchase order,. the 


Board finds the purchase order to consti- 
tute the agreement.of the parties. . .. 


2. Contracts: Construction and Opera- 
tion: Modification of Contracts: Gener- 
ally—Contracts: : Formation and. Va- 
 lidity: Fixed-price Contracts—Con- 
tracts: Formation and Validity: For- 
 malities—Contracts: Formation and 
Validity: Governing Law 


In a case involving the movement of 
Government office furniture and furnish- 


ings within the State of Colorado, the 


Board finds (i) that the National Park 
Service is not required to pay a. higher 


rate for the-movement of its property 


than the rate negotiated with the con- 
tractor as reflected in an accepted pur- 
chase order and. (ii) that it is not re- 
quired to forego presenting to the con- 
_ tracting officer for decision a claim for 


damages sustained to Government prop- 
erty during. the course of the move, even | 
though at the time the move took place 
the tariff rates promulgated by the Colo- 
rado Public Utilities Commission. re- | 
quired payment of a higher rate than 
that specified in the purchase order and — 
even though the same tariff rates re- 
quired payment of the full amount billed 
for ‘services rendered before claims _ 
against the carrier for damages to prop- 
erty during the move scold be . ie 
tained. 


3. Contracts: Disputes: and Remedies: 7 


Damages: Actual Damages—Con- 
tracts: Disputes and. Remedies: Dam- 
ages: Measurement—Contracts: Dis- 


putes and Remedies: Rama vies Ad- fo 


justments 


Where in connection with the movement 
of Government property, a contractor 
employs workers not: provided for by 
terms of the purchase order covering the 
move and it appears that the need for 
such extra workers resulted 3 in part from 
deficiencies in performance by the con- 
tractor and in part from failures of co- 
operation by the Government, the. 
Board—noting the absence of any pre- 
cise Measurement for determining the 


relative fault of the parties—resorts to 


a jury verdict approach in finding the 
amount to which the contractor is en- © 
titled for one of the items included i in the 
claim for equitable adjustment. 


‘APPEARANCES: Timothy W. ee 
Alpine Moving & Storage, Gunnison, 


Colorado, for Appellant; Gerald. D. 


- O’Nan, Department Counsel, noe | 


oe for the Government. 


OPINION BY CHIEF 
ADMINISTRATIVE JUD GE 
McGRAW. 
INTERIOR BOARD OF 
_OONTRACT APPEALS 


‘The appeal with which we are. 
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here coneened presents the follow- | 


ing questions for our decision: 


1. Whether the instant purchase 
order was accepted by the contrac- _ 


tor when it performed thereunder 
without having taken exception to 
any of its terms prior to moving all 
of the Government-owned furniture 
and furnishings covered thereby. - 


2.. Whether for moving its prop- — 
| for by the instant purchase order. 


- erty within the State of Colorado 


the Government must pay the tariff 


‘rates established by the. Colorado 


Public Utilities Commission ? -even | 


3 though. they are higher than the 

rates negotiated with the carrier 

months before the move as reflected 
in the instant purchase order. _ 

_ 8. Whether the Government must 


pay the carrier the entire amount 
billed at the rate established by the 
Colorado Public Utilities Commis- 


sion even though Government prop- 
erty was damaged in the course of 


the move ° 2 * for: which the Govern- 


1In a letter: to an offictal. of the National 
Park Service under the date of Aug. 27, 1980, 


the Colorado Public Utilities Commission 


states: 


“TB stimates are not binding sides Colo- 


Tado Law, as carriers are specifically pre- 
vented by law from charging more, less or any 
different from the: charges that they have 


legally on file with the Public Utilities Com-. 
. mnission. * * * [T]he legal tariff charges on 


file at. the time of the move are the charges 
that must be assessed by Alpine and these 
charges must be accepted for any and all time 


which was legitimately spent in ee this . 


move.” - 
(Complaint, ‘Bnelosure 2). oo 
2A letter from the Colorado Public Utilities 


| ‘Commission to the contractor under date of 
. Sept. 23, .1980, answers the question in the 


affirmative, stating: 

“T am enclosing a photocopy. of page 7 of 
the Colorado Motor Tariff Bureau’s Tariff No. 
6, which is the household goods’ tariff from 


‘which your rates would be determined. * * * . 


Item 70 provides that any claim for loss, dam- 


age, or overcharge shall be in writing and 


_ Shall be accompanied by the original paid_bill 


for transportation. As this is a prerequisite 
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re ls authorized to submit a claim 
to the contracting officer for deci- 
sion * as provided for in the Con- » 
tract Disputes Act of 1978 (41 
U.S.C. §§ 601-613 (Supp. II. 1978) ). 

4. The extent to which the con- 


tractor is entitled to additional com- 
pensation by reason of actions of 


the Government which allegedly in- 
creased the cost of the move called 


Findings of Fact 


OL Purchase Order PX1379-0- 
0142, dated Mar. 27, 1980, shows an. 
estimated price for the job of $300 | 
and includes the following: ay 


sions: 


“Move Office’ Wramnituce and All Furnish- 
ings From 216 N. Colorada to new Ad- 


‘ministrative Building located at Elk — 


Creek, 16 miles west of Gunnison Co. ap- 
proximately 1600 sq. feet on June14, 1980. ~ 
Move three offices located at Elk Creek 
(Division ‘Chiefs offices) to new Admin- 
istrative Building, June 13, 1980 alt 1:00 | 
p.m. , | 

Price was quoted . at. $18. 00 3 per hour, — 
should not take more than the two days — 


| stated, June 13, June 14, 1980. . 


-_ me Ps ek 


“Alpine Moving Will be responsible for 7 


all packing, handling and physical work 
involved in the move. ey es | 





466 the fling of a claim, 1 it is apparent thata 


freight bill must be paid before a claim can be 
filed.” 


| : (Complaint, Enclosure 3). 


3Sec. 6 of the Contract Disputes Act of 
U.S.C. § 605 (Supp. If. 1978)) 


“(a). All claims. by a montractor against the . 
government relating to’a contract shall be in 
writing and shall be. submitted to the con- 
tracting’ officer for a decision. All claims by 
the government against a contractor relating. 
to. a contract shall be the’ subject of a decision 
by the contracting officer.” 

4 Appeal File K; hereinafter AF followed by 
reference to the letter of the exhibit. 
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2. ‘The date the instant purchase 


order was réceived is disputed with. 


the contractor asserting that it was 
_ received just prior to the move. In 
_ a letter to the Colorado Public Util- 


ities Commission dated July 11, 


1980, the contractor asserts that the 
| Park. Service | did not request an 
estimate and none was given. Later 
in the same letter, however, the con- 
tractor acknowledges (i) that it had 
been contacted in March by Malinda 
AL Spendlove of the National Park 
Service® concerning this move; (ii) 
~ that when it quoted a.rate of $19 an 


hour for two men and a van. in.- 


March, it was for a move that: was 
supposed to. occur in mid- April; 
(iii) that. the mid-April move was 


delayed at the request of the Park 


Service because their new. building 
was not ready ; (iv) that subsequent 


to the March quote of tariff rates” 
the contractor requested and was 


‘granted a tariff increase; ° and (v) 
that the active rate for June was 
$20 per hour for two men and a van, 


-5In an affidavit dated July 30, 1981, Ma- 
~ Iinda A. Spendlove states: (1) that during the 


a7 _ time in question she was a. purchasing agent 


for the National Park Service, Curecanti Na- 
tional Recreation Area, Gunnison, Colorado; 


(il) that she was involved in the preparation 


- ofthe instant purchase order which resulted 
from a meeting with Alpine Moving and Stor- 

age (Alpine); (ili) that the move was dis- 
cussed with Mrs. Hunice Ross of Alpine. on 
-. several occasions prior to June 13, 1980; (iv) 

that Mrs. Ross came. to one of the locations 
. from which the furniture was to be moved but 


- declined - the opportunity to see the other | 


offices from which furniture was to be. moved 
_ or the new building to which the furniture 
'- would be moved; and (v) the purchase order 
was sent to Alpine on Mar. 27, 1980 (Govern- 
. ment Brief, Affidavit at 1). 

- 4@In the same letter, Mr. Tim Ross of Alpine 
expressed the opinion that its problem centers 
around what it had expected’ in March and 
- What the move involved: in June (AF H). 


with additional ape: for addi- 
tional men (AF H,2,4-5). 
3. The record shows that the office — 
furniture and furnishings covered 
by the purchase order were moved 
on June 13, 14, and 16, 1980. In the 
decision from which the instant ap- 


peal was taken the contracting offi- 


cer noted that the contractor was _ 
(i) - requesting payment in the 
amount of $1,044.60; 7 (ii) asserting 
that the Goremineit was obligated — 
to pay the contractor at the rate — 
increase approved. by the Colorado 
Public Utilities Commission after 


the date of the purchase order but 


before the move, without. regard to 
claims for damages to Government © 
property sustained during the move 


which could only be settled after 


full payment to the carrier was 
made; and (ili) that:the amount of 
$18 per hour quoted by the contrac- 
tor represented a ee for two 
menandavan. — | 

‘Commenting upon various as- 
pects of the claim, the. contracting 
officer states : 


[I]t is deemed appropriate to pay the 


eontractor for the full period of time 


7™The claim as initially s weuetited! and as 


j finally submitted is as shown below: 


“Initial claim . 


28 hours (2 men w/van) @ . | 
$18.00 per hr_-______----==.. $504.00 


65 extra menhours  @ $600¢«CS 
(Per AY n nese ene 390. 00 
BOXOH eee ee 94. 60 
$988, 60 


Final submission _ 
- 28 hours: (2 men w/van) @ 


$20 per hr--_____------_ $560. 00 
65 extra manhours @ $6 | 

MOP NP Coes es 390. 00 
Boxes’ ---------~~-.-~-----~.. “94. 60 





. $1,044, 60" 
(AP Fand J). , is 
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spent by the two men with the van, due 


to the fact that the total price was esti- 
mated and the quote by the contractor 
that the move “should not take more than 
wo days” was somewhat  indefi- 
nite * * *, [T]he Government’s obliga- 


tion to pay is limited to the $18.00 rate 


specified on the purchase order. The 
prices and terms were accepted by the 


contractor and thereby became contrac- . 
- tually. fixed. Accordingly, the claim for 
$504, 00 is approved, but the $56. 00 repre- 


senting the higher hourly rate is denied. 
We believe that if the contractor had 
packed the truck to full capacity the 


extra manhours would not have been 


necessary. The requirement for. extra 
movers was not contemplated in the con- 
tractor’s analysis of the job and was 
never approved by the National Park 
Service. The amount of $94.60. claimed 
- for furnishing boxes appears to be rea- 
sonable and it is approved, 
(AF B, 2, 3). 

4, According to the contractor’s 
letter of July 11, 1980 (Finding 2), 
the conditions. encountered in the 
move differed substantially from 
those anticipated in a number of re- 
spects. In that letter, Mr. Ross re- 
lates that. personnel from his office 
did visit the Park Service office to 
see what the job would entail and 
that they were told that the Park 
Service would do all its own pack- 
ing and have everything ready to 
move. They -were not shown the 
storage room in the basement, how- 
ever, which was packed to the raf- 
ters and even included a refrigera- 
tor and a large built-in cabinet, 


which the contractor’s men had to 


disassemble, remove from the wall, 
and saw the base in two to > get it 
out.® P 


43The contracting officer found that’ during 


the course of the move damages to Govern- . 
ment property amounted to $210 for which | 


the contractor was responsible (AF 8B, attach- 
ment B). In the Complaint, the appellant says 
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While acknowledging that the 
contractor had not correctly antici-- 
pated the time it would take to move 
the offices (¢.g., narrow doors, long 
halls, short stairs, and equipment 


requiring special handling and dis- 


assembly), the contractor contends 
that it could not have anticipated 
that the Park Service personnel 
would keep changing their minds as _ 


to how their offices were to be ar- 


ranged; nor could it have been fore- 
seen that none of the desk drawers 
would have been emptied; that the 
tops of the drafting tables, file cabi- 


‘nets, and desks would be cluttered 


with small items (calculators, maps, 
coffee pot, supplies, coffee cups, and 
mail baskets) all of which had to be 
packed; and that the electric type- 


writers would have to be un- 


plugged, requiring the movers to 
crawl under desks end. chase arop 
cords (AF H at 3-4). 

- §. The Government has an en- . 
tirely different view of the principal 
source of the problems encountered 
in the move..In an affidavit (n.5, 
supra), Malinda A. Spendlove 
states that the contractor’s moving 
operations. were very inefficient 
(e.g., it arrived at the Elk Creek 
facility without boxes; truck some- 


times only partially filled, resulting 


in additional trips; movers very 
careless in manner in which furni- 





that it is: willing to. accept the~Park: Service 
figure for damages to Government property | 


during the move of $210, ‘except for the $60 
item: claimed for damages to the desk. While 


denying that the contractor was directed to 
cut the desk in two, the Government's An-. 


swer says that the circumstances surrounding 
this particular allegation are sufficiently ques- 
tionable for the Government to accept the. 


appellant’s position that damages to the Gov- 


ernment’s property during the course of the 


" move amounted to ed iCompramient ane 
. par. 8). - 


. the walkways. 
making a second move of the furniture 


7] = ALPINE MOVING AND ‘eevad: “A 
é | | October 21, 1981 ; 


ture was janaied): More specifi- 
| oy the affidavit states: 


-12.:Upon arrival with furniture, ste! at 
the new building, Alpine. merely left fil- 
ing cabinets and the like in the middle of 
This. necessitated NPS 


983 


claim for repairs om deae and jk 10 


attributed to the move. 
. The net amount, found due the | 
contractor was $271.60 ($598. 60— 


$821) (FB, 3). 


Discussion 


just to get into the building to. eens | 


carrying the a 
* ee a Ce 

. 14. * * * Alpine * *.* sent people to 
perform the work who were unable to 
physically handle the weight of the fur- 
niture and other articles to be moved. In 
addition, Alpine was generally unorgan- 
ized resulting in wasted time aid effort. 
(Government Brief, Affidavit at 2). 

6. Accepting the contractor’s 
statement that its bid was based on 
using two men and a van and that 28 
hours had been spent in making the 
move, the contracting officer found 
that, at the bid price of $18 per hour, 
the contractor was entitled to be 


paid the sum of $504. Found reason- — 


able and also allowed the $94.60 
claimed for furnishing boxes. De- 
nied, however, was the $56 claimed 
for the higher hourly rate for the 
28 hours spent in moving and the 
$390 claimed for extra movers (n. ie 
supra). Thus, the amount sounaG oe 
the contractor totalled $598.60. 
The contracting officer found ‘a8 
the Government, however, on its 
counterclaims totalling $327 and 
comprised of a $117 claim for Park 
labor used in the move ® and a $210 


8'The claim ig for the services of two Na- 


tional Park Service employees who were fur- 
nished. to move items placed: in: walkways by 
Alpine Movers so that the heavy furniture 
could be moved in, In a letter to the contrac- 
tor dated July 24, 1980, the contracting officer 
states : 


move would not be completed unless we moved 
these items ourselves” (AF G, 1). 


“These men were furnished in response 
. toa threat by one of your employees that the — 


In ee affidavit, Malinda A. 


Spendlove states that the instant . - | 


purchase order -was prepared after | 
a meeting with the contractor and 
was sent to the contractor on Mar. 
27, 1980 (n.5, supra). The contrac- 
tor asserts, however, that the pur- 
chase order was not received until 
just prior to the move (Finding 2). 
The Board notes (i) that the pur- 
chase order carries the date of Mar. 
27, 1980; (11) that the purchase 
order shows the. $18 per hour rate 
which the contractor acknowledges 
it had quoted to the Park Service | 
in March of 1980; and (111) that the | 
purchase order shows the same ad- 
dress for the contractor as is shown | 
onthe notice of appeal, the com- 
plaint and other documents emanat- . 
ing from the contractor contained . 
in the appeal file. There is nothing 
in the record indicating. that the 
envelope or other means by which 
the purchase order was transmitted 
did not carry the same address. 
[1].In the. above circumstances, 
it. appears that in resolving the dis- 
puted question of when the. pur- 


chase order was received, the Board 
might rely on the long-established — 

 rule.that a letter properly mailed 
and posted is presumed to have 


reached its destination and to have 
been received by the party to whom 


10 Footnote 8, supra. 
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it is addressed. See Sausinan In- 


dustries, Inc, ASBCA No. 16879 


(Dec. 12, 1972), 78-1 BCA par. 
9,812. In this case, we need not rely 
upon any such presumption, how- 
ever, since assuming arguendo that 
the purchase order was not received 


until shortly prior to the move as _ 


alleged by the contractor, the record 
clearly shows (i) that without tak- 
ing exception to the terms of the 
purchase order or making a protest 
of any kind, the contractor pro- 
ceeded with the move; .(ii) that the 
bill submitted by the contracton for 


the services rendered during the 


course of the move reflected the 


terms of the purchase order pre-— 


pared by the Park Service; and 
(iii) that it was a month after the 
move was completed before the 
Government was apprised that the 
appellant considered a higher rate 


was applicable than was stated in 


_ the purchase order (AF H, J, and 


K)." The Board, therefore, finds— 


that the terms of the instant pur- 
- chase order constitutes the agree- 


- ment between the parties which will 


be used in determining the rights 
and obligations of the parties to this 
appeal. 


In this case, the appellant and the | 


i Following the kompietiok of the move, the 
contractor billed the Park Service at the. $18 
per hour rate quoted for two. men and a van. 
See Bill of Lading and Freight Bills: 00396 
(June 18) and 00897. 
. (AF J) 

Insofar as ‘the record discloses, it does not 


appear that the Government Was aware of the » 
$20 per hour rate now claimed until July 16 


(AF H), or a whole month after the move 
was completed. A claim reflecting the $20 per 


hour rate was not presented to the contracting . 


officer. until the contractor’s letter of. Sent. 4, 
1980, was received (AF F). . 
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. Colorado Public Utilities Gorniie’ 


sion seem to have been oblivious of 


the need to consider the question of - 7 
_ the applicability of the doctrine of 


sovereign immunity to cases involv- 
ing activities of the Federal Gov- 


ernment in areas where state. or 


local governments also exercise ju- 


-risdiction. One of the leading cases 
on the subject is United States v. 
County of Allegheny, 322 U.S.174 
—(1944).12 In that case the question 


presented was whether the County — 

of Allegheny could impose and col- _ 
lect an ad valorem tax on property — 
purchased or manufactured by a 


contractor but as to which title had 


passed to the Government-upon re- 
imbursement therefor by the United 
States. There the Supreme Court 
stated at page 183: | Ze 

~ Procurement policies so settled onder 


federal authority may not be defeated or 
limited by state law. The purpose of the 


_ supremacy clause was to avoid the intro- 
duction of disparities, confusions and 
conflicts which would follow if-the Gov- 


ernment’s general authority. were subject _ 
to local controls. The validity and con- 
struction of contracts through which the 
United States is exercising its constitu- 
tional functions, their consequences on 
the rights and obligations of the parties, | 


_ the titles or liens which they create or 
permit, all present questions of federal: 


law not controlled by. the. law. of any 


nae 


More directly popuceble to the | 
case at hand is the decision of the - 
Supreme Court in the case of Public 


Utilities Commission 0 Le Cdlifornia 


1 Cited and quoted. from in the Government 
“The 
position that an apparent state regulation au- 
thorizing Appellant to raise its rates invali- 


_.dates the specific terms of a contract entered 
into with the United States 1s untenable.” - . 


a) _ ALPINE. MOVING AND STORAGE 
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ov. United States, 855 U.S. 534 
(1988), in which it was held that 
-astate may not regulate by tariff or 


by other means the contract prices _ 


under a Government contract. Five 
years later in the case of United 
States v. Georgia Public Service 
Commission, 371 U.S. 285 (1963) ,* 
the Supreme Court held that a con- 
_ tract for the carriage of household 
goods of civilian. employees of the 
United States was exempt from 


Georgia law which required that 


rates of carriage of household goods 
were to be based upon a mee fam- 
ily unit. 

[2] Turning to the case here in 
issue, the Board finds that the rates 


_ 18'There the Court states : 

“#* * * Here the conflict between the fed- 
eral policy of negotiated rates and the state 
policy of regulation of negotiated rates seems 
to us to be clear. The conflict.is as plain as 
it was in Arizona v. California, 283 U.S. 428, 
451, where a. State sought authority 


_ in Lestie Miller, Ine. v. Arkansas, supra, where 
state standards regulating contractors con- 
flicted with federal standards for those con- 


tractors, and in Johnson v. Maryland, 254 U.S. 


51, where a State sought to exact a license 
requirement from a federal employee driving 
a mail truck. The conflict seems to us to be 
clear as any that the Supremacy Clause, Art. 


VI, cl. 2, of the Constitution was designed to. 


: resolve.” 
(355 Uv, S. 544). 


i4 After noting that: its decision in the Pub-- 


lie Utilities Commission of California case 
(n. 13, supra, and accompanying text) had in- 
volved construing reguldtions issued under the 
Armed. Services Procurement Act of 1947 (10 
U:S.C; § 2801 (€1976)), the Supreme Court 
~~ went on to state: _ 

“The same policy of negotiating rates for 
: shipment. of federal property now governs 
nondefensé agencies. The basic statute is the 
Federal Property and Administrative Services 
Act of 1949, 63 Stat. 383;.40 U.S.C. § 481 ; 
.63. Stat.. 393,. as amended, 41. U.S.C. §.251 


et seg. Its procurement. provisions ; are. sub-~ 
ye stantially similar to those contained: in the 
Armed Services Procurement Act of. 1947." 


Keat U.S. 289). 


- accompanying text), a 


over . 
plans and specifications for a federal dam, | 


negotiated between the : appellant ‘ 


and the National Park Service. for 


the movement of its furniture and 


furnishings within. the State of 


Colorado involved the | exercise of a — 
Federal procurement. function; that 


the purchase order issued to the con- 


tractor and accepted by him re- 
flected the policies established in the 
regulations issued under the Federal 
Property and. Administrative Serv- 
ices Act. of 1949 (n.14, supra, and 
and the Con-. 
tract Disputes Act of. 1978 (n.3, 

supra) ; and that under the authori- 
ties cited herein (nn.13 & 14, supra, 
and accompanying text), the Na-- 

tional Park Service is not required. | 
to pay a higher rate for the move- 
ment of its property than specified 


in the instant purchase order; nor is - 


it required to forego presenting a. 
claim to the contracting officer for 
damages sustained to its property 


during the course of a move until — 


after it has paid the amount billed 7 

by the contractor for the services ae 

rendered. on 
[3] Remaining for consideration ‘ 


is the amount the appellant is en- 


titled to. be paid for moving the fur- | 


niture and furnishings covered by 
the instant purchase order. The con- — 
tracting officer found that the con- 


tractor was entitled to. be paid the 
sum of $504 for 28 hours claimed by- 
the contractor for two men with a 
van at the rate specified in the pur-— 
chase order of $18 per. hour and an 
additional $94.60. claimed. for boxes. 
used in the move. The amount so al- 
lowed totals $598. 60 ( Finding a : 
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For the reasons previously stated, 
the contracting officer properly 
denied the $56 claimed by the con- 
tractor based upon the higher 

hourly rate of $20 established by the 
Colorado Public Utilities Commis- 


sion. Also denied by the contracting’ 


officer was the $390 claim for 
extra manhours 15 used in the move 
(n.7, supra) on the ground that it 


was not contemplated in the con- 


tractor’s analysis of the job and was 
never approved by the National 
Park Service (Finding 3). While 
the contractor appears to have been 
somewhat slipshod in accomplish- 


ing the move, ¢.g., utilizing some. 


workers who were physically unable 
to handle the weight of the furni- 
ture (Finding 5), it does not appear 
~ that the Park Service personnel con- 
_ cerned took even rudimentary meas- 
ures to prepare for the move (Find- 
ing 4). In the absence of any precise 
measurement being available for de- 
_ termining the relative fault of the 
parties, the Board concludes on the 


for extra movers of $390. or $195 


should be allowed. Thus, the amount 


allowed the contractor on its claims 
i totals $793. 60. | 


15 One one the contentions advanced by the 
appellant is that when its personnel. visited 


- the Park Service Office they had been told. that. 


the Service would do all of its own packing. 
This position is contrary to the plain terms 
of the purchase order (Finding 1), however, 


which we have found was accepted by the con- 


tractor. The appellant’s contention is there- 
fore found to be without merit. 

13 0f. Seldo Co., Ine., d.b.a. Desert - “Mate- 
rials Oo., IBCA-1194—5-78 (Sept. 80, 1981), 
88 EDs 805, ence BCA par. — 
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With respect to the Government’s | 
counterclaims, the Board finds that 
damages to Park Service property — 


sustained in the course of the move. 
totaled $150 (n.8, supra), and that 


$117 was properly charged for the 
services of two National Park Serv- 
ice employees who . moved items 
placed in. walkways when the con- 
tractor’s employees refused to move 
them. (n.9, supra). | 

_ Giving effect to he amount to 
which the appellant has been found 
to-be entitled of $793.60 less ap- 
proved Government counterclaims — 
totaling $267, the Board finds the 
contractor is entitled to be paid the 
net sum of $526.60 for performing 
the work covered by the instant por | 
chase order. . 


"Decision 


oe For is reasons stated and on 


the basis of the authorities cited, the 


appellant is found to be entitled to | 


be paid the sum of $526.60. 
basis of a jury verdict approach **  — 
that one-half of the amount claimed | 


9. The amount found an herein | 
shall also include an allowance for 
interest. on the above-stated amount 


of $526.60, computed in accordance 


with the provisions of the Contract 


Disputes Act of 1978 (41 U.S.C. 


$§ 605, 611 (Supp. II 1978) ), from 
Sept. 8,1980, until payment thereof. 


, -Wrias F, McGraw fe 
Chief Administrative ee _ 


I ‘concur: 


; Russet C. Tee 7 
| Administrative J: Uage 
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ESTATE OF DANA A. ‘KNIGHT 
9 TBIA 82 | | 
‘Decided October 22, 1981 


Aes from an order denying | a peti- 
tion for rehearing by Administrative 
Law Judge ant E. ta boas | 


_ Affirmed. 


1. ‘Indian Lands: Patent i in Fee: J uris- 
diction : 


The Federal trust responsibility over al- 
lotted land: or any fractional: share 


_ thereof is extinguished as to that interest. 


immediately upon its. acquisition by. a 
non-Indian. The ministerial issuance of 


a fee patent serves only a recordkeeping 


function and is without legal significance 
in respect to dissolution of the Depart- 
.ment’s role as trustee.. 


2. Indian Lands: Patent in Fee: J uris- 


; diction 


The Department of f the. Interior | owes no 
fiduciary duties of any kind to a non- 
Indian who has potulted al interest. in 
allotted trust land. 7 


APPEARANCES: Yvonne 'T. Knight, 


Esq., for appellants Yvonne T. Knight, 
Hepsey Knight, Ruth Eva. Knight, 
‘Vanessa Knight Wilson,. and Rozina 


Cc a: Kath- 
Knight. Counsel to atl Boar ath- of Black Hair Horse, Ponca Allot- 


ryn Lynn. | 
OPINION BY 


_ ADMINISTRATIVE — . 


ARNESS © 


INTERIOR BOARD OF 
sf, INDIAN APPEALS 


| ae ie Knight, an unallotted 
Pones died « on 1 Dec. 5, 1978, at the | 


358-077 0 = 81 - 7.: QL 3° 


age of 69 years. After a | hearing 8 
held: at Pawnee, Oklahoma, on 


Aug. 1, 1979, Administrative Law 
Judge Sam E. Taylor approved de- 
cedent’s will dated Jan. 21, 1976, 
and ordered distribution of dece- 


‘dent’s property to his wife, Hep- 


sey Knight, and daughters Yvonne 
Teresa Knight, Ruth Eva Knight, 
Vanessa Knight Wilson, and Ro- 
zina Knight (appellants). The 


J udge denied a motion to include in 
decedeni’s trust property certain — 
portions of allotments that had | 


descended to decedent from his ma- 
ternal Indian grandparents through 
his non-Indian father. The appel- 


_ lants petitioned for a rehearing on 
_ the sole issue of whether the motion 


was properly denied..On June 5, 


| 1980, Judge Taylor denied the peti- 


tion for rehearing and made several _ 


technical corrections to the earlier 


order approving the will and order- © 


ing distribution. Appellants sought 
| ny of that order by the Board. 


OB wekground 7 
The decedent’s mother, Lena 


Black Hair Horse Knight, Ponca 


Allottee No. 244, was the daughter 


tee No, 239, and Ruth Black Hair 
Horse, Ponca Allottee No. 240. 
Upon the deaths of her parents, 
Lena Black Hair Horse Knight in- 
herited a portion of each of their 


aan allotments. Lena Black Hair Horse 


Knight died intestate on Apr. 25, 
1955. Her heirs were determined to 
be her non-Indian husband, ‘Tony 
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H. Knight, and. her two sons, Dana 


_ A. Knight (decedent) and Louis V. 
- Knight, both Ponca unallottees. 


‘Each heir inherited an undivided. 


_ one-third interest in her trust prop- 
erty. H’state of Lena Black Hair 
Horse Knight, Probate No. H-171- 
55 (Aug. 5, 1955). 
Tony H. Knight died testate in 
October 1956. Under the provisions 
of his will, all of his property was 
devised equally to his sons Dana A. 
Knight and Louis V. Knight. In- 
cluded in Tony H. Knight’s real 
_ property were the portions of Ponca 
allotments 239 and 240 inherited 
from his wife. Jn the Matter of the 
 £ state of Tony H. Knight, De- 
ceased, No. 14,547-A (Kay County 
~Ct., Okla. Aug. 2, 1957). At the 


time of his death, Tony H. Knight 


had not been issued a fee patent to 
his inherited portions of Ponca Al- 
lotments 239 and 240. 


| Discussion and Ooncnaiene 


Appellants argue first that land | 


— allotted under the General Allot- 


ment Act of Feb. 8, 1887, 24 Stat. 


388 (Act), which passes to a proper 
_ Indian beneficiary through a non- 
Indian, to whom a fee patent has not 
been issued, regains its full trust 
status under the Act. Appellants 
acknowledge that under Bailess v. 
— Paukune, 344 US. 171 (1952), al- 


— Jotted Indian lands take on a differ- 
~ ent status when they are held by a 


| non-Indian. | They urge, however, 


that - Chemah v. Fodder, 259 F. 


‘Supp. 910 (W.D. Okla. 1966), 


makes the issuance of a fee patent 


to the non-Indian owner the sig- 


DECISIONS OF THE DEP SEMEN OF THE INTERIOR 


{88 LD. 


nificant point at echie Federal 
Indian statutes no longer apply to — 
the land. Until.the fee patent is is- — 
sued, they argue, title to the land 
remains in trust, although the De- — 
partment of the Interior owes no 
fiduciary duties to the owner. If, 
therefore, the land is acquired by a 
proper Indian beneficiary before the 
fee patent is issued, this theory 
would revive the entire panoply of | 
trust responsibilities involving the 
Department. | 
Appellants’ characterization of . 

the issue involved in this case at- 


tempts to shift the inquiry away 


from the effect of the inheritance of 
trust land by a non-Indian to the 
effect of a later inheritance by an 
Indian. The question before the 
Board, however, is not whether the 


General Allotment Act intends to 


protect Indians inheriting from 
non-Indians, but what the conse- 
quences are when trust property is 
inherited by a non-Indian. 

The Badless and Chemah opinions 
concern the legal status of allotted 
land in Oklahoma when inherited 
by non-Indians. Both Basless and — 
Chemah agree that the acquisition — 


of an interest in trust property by _ 
a non-Indian renders the trust “dry 


and passive. * The Supreme Court 
held in Bailess that when allotted 
land is inherited by a non-Indian | 
“there remains only a ministerial act 
for the trustee to perform, namely 
the issuance of a fee patent to the 
cestui.” 344 U.S. at 173. In Chemah, 
the Federal district court was bound — 


by the Supreme Court’s interpreta- hee 
tion of law but expanded ¢ on it by. | 


oT ‘ESTATE OF DANA A. KNIGHT 
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a acne that the Secretary. of the In- 


_ terior could issue the required fee 


| patent to a non-Indian heir in one 
of two ways, thereby addressing 
that part of the case which per-— 


tained to requested partitioning of 


states: 


The plain ‘inhoee of the decision of 


Indian Plaintiff. The Secretary of the In- 


__ terior may cause her interest to be parti- 
tioned in kind from the remainder of the | 


allotment and issue a patent in fee to her 


for her aliquot, part. It would seem that ° 
he could also issue. to her a patent in fee — 


for her undivided interest in the whole 
allotment, but it is suggested that the ‘use 


of such method would solve nothing and . 


| would further confound the existing prob- 
lems of multiple ownership. 

259 FE. ‘Supp. at 912-13. : 

[1] The Chemah opinion there- 


fore cannot be cited for the proposi- 
-. ‘tion advanced by appellants (that 
the Secretary may refrain. from — 
‘granting fee patent title to'a non- 


Indian heir). Consequently, it is a 


logical. consequence of the holdings . 


in Bailes§ and Chemah that if by 


administrative oversight the Secre- 
tary fails to perform the ministerial 
_ act of issuing the required fee pat-_ 
ent to a-non-Indian heir of Indian — 
land, this breach of duty cannot. 
serve to bestow trust privileges on — 
~ the non-Indian heir or his successors. 
in interest. Accordingly, the Fed- 
eral trust responsibility . over al- 


: lotted. land or any fractional share 


thereof is extinguished as to that 
Interest immediately 1 upon its acqul- 
sition by a non-Indian. The minis- _ 
terial 1 issuance of a fee pee serves 7 
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only : a, recordkeeping function and pees 


is without legal significance in re- | | 
spect to dissolution of the Depart- a4 


ment’s role as trustee. | 
This holding comports with long- . 


standing: Departmental precedent. - 
an allotment. The Chemah « opinion - 


In a memorandum opinion dated 


Sept. 10, 1938, former Interior So- 
_licitor Nathan R. Margold stated : 


_ Bailess v. Paukune, supra, is to require 
__ the issuance of a patent in fee to the non- 


The interest inherited by Amanda 
Pratt, she being a white woman passed to 


her free from restrictions. Departmental — 
jurisdiction then terminated and Mrs. 


Pratt became invested with unrestricted _ 
control, with full power of disposal. 


Levindale Lead Co. v. Coleman, 241 U.S.. 


432; Miwon. v. Littleton, 265 Fed. 608 ; 


Unkle v. Wills, 281 Fed. 29, 85. Such re- 


stricted control and power of disposal is 


“unaffected by the fact that the legal title 


may remain in the United States until 


fee simple patent issues. The unrestricted 


power of control and. disposal. depends in 


no way upon issuance of. patent. It may 
‘be exercised before. patent issues and in 


such event the patent, when issued, . 


‘inures to the benefit of the grantee. ; 
Miwon v. Littleton, supre. Nonissuance _ 


of the patent, therefore, constitutes. no 


--yalid ground. for reassumption of depart- 
mental jurisdiction nor may it be prop- 
erly used as a basis for a demand that 


the parties submit to departmental juris- _ 


‘diction... Any proposal so to.do savors 


strongly of an abortive effort to reimpose 
by administrative action restrictions | 


which have lawfully terminated. 


I Op. ‘Sol. 851-852. | 
Therefore, in this case, the fact 
that a fee patent had not been is- _ 
sued to Tony H. Knight, decedent’s 
-non-Indian father, before his death _ 
in 1956 is not. dispositive because 
the Department’s trust responsibili- oe 
ties over the disputed interests in © 
‘Ponca Allotments 239 and 240 were 
: terminated when those interests 
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‘were acquired by a non-Indian. The 
- subsequent inheritance of those in- 
terests by the decedent, an Indian, 
could not operate in itself to rees- 
tablish a relationship that had been 
legally terminated. | 
Appellants further argue by anal- 
ogy to common law trust principles 
that a trust remains active during 
the winding-up period and the trus- 
tee continues to owe fiduciary duties 


to the beneficiaries in determining: 
how to terminate the trust. Appel-. 
iants suggest the Supreme Court 


did not address the question of the 
Department’s responsibilities in 
winding up a-trust when it stated 
in Bailess that the trust as to a non- 


Indian was “dry and_ passive.” 


_ Therefore, they urge that some ac- 
tive trust responsibilities are not 
precluded by Bailess. The statutory 


trust relationship established be-. 


tween the Department and Indian 
owners of allotments differs, how- 

ever, from a trust set up under the 
common law. See United States v. 
Mitchell, 445 U.S. 535, 542 (1980). 


It is, therefore, misleading to rely 


too heavily on the common law of 
trusts 1 in \ interpreting that relation- 
ship.t | - 

[2] Appellants, however, miscon- 
strue the Department’s 
winding up the trust because of the 
acquisition of an interest in allotted 
lands by a non-Indian. As was pre- 





-1 The problems inherent in such reliance are 
also seen in appellants’ argument that the 
Indian trust relationship, like a common law 
trust, can survive the absence of any one of 


the three elements of a trust: A trustee, a. 


beneficiary, ‘and trust property. . Assuming, 


arguendo, that the relationship could survive 
the absence of a trustee or of trust property, 


as was just discussed, the Indian trust rela- 
tionship terminates in the absence of a proper 
Indian Denehery: 
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duties in 


[88 LD. 


viously discussed, when an interest 
in trust property is acquired by a 
non-Indian, the trust is immedi- 
ately terminated to the extent of 
that interest. The Department owes 


no trust duties of any kind to the 


non-Indian.? Any remaining fidu- 


-ciary dutity to be circumspect in the 
manner of terminating the trust 
_ would be owed only to those Indians 
_ who might be affected by the termi- 


nation.® Thus, it cannot be found 
that the trust as to Tony H. 
Knight’s interests in Ponca Allot- 


ments 239 and 240 remained active 
because the Department had not dis- 
charged its duties relating to wind- 


ing up the trust... 

Pursuant to. the authority asi: 
gated to the Board of Indian Ap- 
peals by the Secretary of the Inte- 
rior, 43 CFR 4.1, the order denying 
the motion to add the interests in 
Ponca Allotments 239 and 240 in- 
herited by decedent from Tony H. 
Knight to the inventory of dece- 
dent’s trust property is affirmed.t— 

7 See, €.9., Admintatrative Appeal of James 
P.. Bowen v. Superintendent, Northern: Chey- 


enne Agency, 3 IBIA .224, 82 LD. 19 (1975). 
In this case a fee patent was issued before a 


dispute arose. 


It is eoncelsabie that ta dTivenaecing: its 


_ trust responsibilities to such Indians, the De- 

partment might be required to terminate a 

~ trust in a manner unfavorable to the best 
_ interest of the non-Indian owner, or as opined. 


in Chemah, supra at 913, in a manner which 
will not “further confound the existing prob- 


lems of multiple ownership.” 


Sec. 5 of the Indian Reorganization Act, | 
June 18, 1934, 48 Stat. 984, 985, 25 U.S.C, 


$465 (1976), permits acquisition of lands in 
trust for individual Indians by the Secretary. 


Applications to acquire lands in trust status 
are treated on a case-by-case basis by the De- 


‘partment. There appears to be no impediment | 


to an application by appellants in this ease for 
acquisition by the United States of their in- 
herited lands to. be held in trust status for 


_ them. Appellants acknowledge that they have 


not pursued this administrative remedy to 
achieve the results sought by this probate 
appeal. Appellants’ Opening Brief at 2. 
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This decision is “final for the - 


| Department. 
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ah Sibley J oo G. 
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3 Wa. Panu Honvon: | ms 
7 cue Administrative Judge | 


| J ERRY Mussrar 


7 Administrative ree 


APPEAL oF DAMES & MOORE 
TBCA~1908-10-79 
; Decided October a, 1981 


Contract: No. mooc14202860, Burean 


of Indian Affairs. | - 


‘Denied. a 


ae © Contracts: Construction and i Open” 
tion: 
‘Formation and Validity: a to 


Contract" Clauses—Contracts: 


X Make — 


When a contenetoe ee a ‘desing to. 


~. avoid legal action. and suggested submit-_ 


ting a dispute to arbitration rather than 


4 ‘following the dispute resolution process. 
| required by. thes disputes clause, the con- 
tracting officer. was without: authority to 
mM delegate. his ‘duties: under the disputes 
= clause to an arbitrator and the document 
| entitled “Agreement. to Submit to Arbitra-. 
~ tion” was a nullity which conferred .no 
fas right on the contractor to claim ee eat 


during the arbitration period. 


- APPEARANCES: Mr. Oliver. Renae 


Contracts Manager, Dames & Moore, 
Los Angeles, California, for. the Ap- - 


pellant; Mr. Thomas O'Hare, Depart- 
ment Counsel, Albuquerque, 


New 
Mexico, for the Government. == 
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“This is a timely. appeal = a 


| decigion of the contracting officer — 
‘denying the contractor’s claim for. 
$8,459.85 under the terms of a docu- 


ment entitled “Agreement to Sub- — 
mit to Arbitration.” Neither party 


elected an oral hearing and this ap- 


peal.is submitted on the record. 
On Aug. 9, 1976, the Bureau of 


Indian Affairs awarded. Contract 


MO0C14202249 in the amount of | 


$45,000 to the consulting firm, 
Dames & Moore, for an irrigation — 
plan and report. for the utilization 
of water from the Mancos River.on ~ 


lands of the Ute Mountain Ute Res- 
ervation, Colorado. The contract — 
contained the standard disputes 
clause required by FPR 1-7.102-12. ~ 


On Nov. 28, 1977; the contracting © 

Leer aficar sent. ip SD aires: &:Moore his. 
comments concerning their final re-  -— 
port under the contract,and pointed — 


out that the report did not contain 


material requested’in his comments 


on the initial draft report, 
At a meeting held on J an. 24, 
1978, to discuss the Government’s 


: objections to the final report, arep- 


resentative of Dames & Moore. stated — 


that the contract fee of $45, 000 was 
too low for the work requested, and 


further stated. that hiscompany had _ 
lost $20,000 on the job. ‘He advised — 
that-it would be necessary to charge : 
an additional fee of $9,000 for the | 


_ requested - work which he regarded © 
as being outside the scope of the 
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contract. Another representative of. 
Dames & Moore expressed a desire 


to avoid legal action and proposed 


that the dispute be submitted to 
arbitration. For reasons which are - 
not a matter of record, the contract- 
ing officer agreed to the Proposel 7 
- clause imposes a duty on the con- 
- Dames & Moore drafted a docu- 
ment entitled “Agreement to Sub-_ 
mit to Arbitration,” which’ was - 
signed by the contracting officer, 


(Appeal File, Exhibit 2). 


Dames & Moore, and the arbitrator 
(Appeal File, Exhibit 1). | 
The arbitrator found for Baines 
& Moore and the Government paid 


capper: for his services as ar- 


bitrator (Appeal File, Exhibit 8). 
- Dames & Moore submitted a claim 
- for $8,459.35 for personnel charges, 
- equipment charges, and services and 
supplies during the arbitration pe- 
riod from Jan. 31, through June 23, 
1978 (Appeal File, Exhibit 9). 
_ The contracting officer declined 
to pay the amount claimed by 
Dames & Moore for their services 
during arbitration. Dames & Moore 


_ has taken a timely ld gee of the 


decision t to this Board. 
: Decision 


The question presented by this 


appeal is what rights, if any, were 
acquired by Dames & Moore as a 
result of the signing of the docu- 
ment, entitled “Agreement to — 


~ mit to Arbitration.” _ 


The Court of Claims has éonsise: ; 
ently held that where the contract. 
designates a specific officer or body 


as the one to render to. contractual 


| decision ‘under a disputes clause, 


DEPARTMENT OF THE INTERIOR | 
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other persons cannot disclicodls a 
designated decisionmaker. Fiésch- — 
bach and Moore International — 


Corp. v. United States, — Ct. Cl. 


—, 617 F.2d 223 (1980), and cases 
‘ited therein atn.7. | 
In the present case, the disputes 


tracting officer to make a personal 
and independent decision on dis- 
putes under the contract, with pro- 


visions for appeal to the Board if 


the contractor is aggrieved. This 


function can neither be delegated to 


nor usurped. by anyone not author- 
ized by the terms of the contract. | 
Climatic Rainwear Co., Ine. v. 


United States, oy Ct. Cl. 520, 559° 

- (1950). _r 
The sole reason ates by 

Dames & Moore for arbitration was 


the desire to avoid the appeal pro- 
cedure it had agreed to use under 
the disputes clause. The Supreme. 


Court has stated that the purpose 
of the disputes clause system of 
avoiding | 
would not be served by substituting | 
. the actions of persons acting in der- 
-_ ogation of the contract. S&H Con- — 
tractors, Ine. v. United States,406 
US. 1, 8 (1972). Dames & Moore 


“vexatious litigation” 


may. ‘not be relieved. of. their con- 
tractural obligation to pursue their 
remedies under the disputes: clause 
merely because they perceive such. 
a-course to be “legal action” which 


| they prefer to avoid. 


The contracting sittear 4 stated that 


_ the agreement to submit the dispute : 


to arbitration was entered into in 


accordance. with FPR 1~7.102-12 
DISPUTES. The contracting offi- 
cer’s reliance on such authority is 
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ae The cited. section of the 


Federal Procurement Regulations | 


(41 CFR 1~7.102-12) is merely a 
requirement that the standard dis- 


- putes clause be included in con- 
_ tracts such as the original contract 
- with Dames & Moore. It does not. 


authorize circumvention of the nor- 
mal dispute resolution process. 


Neither party has cited any au- 
thority under which they might be — 
relieved of their contractual duty 
to resolve disputes in accordance 


_ with the disputes clause, and we are 
aware of none. It follows, therefore, 


that the attempt to delegate the 
duties of the contracting officer to : 
an arbitrator | was a nullity and con 
ferred no Tights Mpon. Dames & 


Moore. | 
The claim. for ‘expenses eee 
during the course of the unauthor- 


ized arbitration process is dented 1 in 
| - Board: Kathryn A. Lynn. ae 


its entirety. 


G. Henoerr ee oe 


Administrative taage " 


I CONCUR: | 
Wri F. McGraw - me 
= oMef Administrative was a 


ESTATE OF RONALD RICHARD 
& SAUBEL i? | 


or BIA ee ee 
: Decided October § 28, 1981 


Aneel from order by. ‘Administrative 


Law J udge reopening estate and ae 7 


termining heirs, 


Reversed and remanded, 
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1, Indian Probate: ‘Wills: 3: Disapproval fo 
of Will. _—_ : 


| Under the Supreme Court's holding in | 
| Tooahnippah v. Hickel, | 
_ (1970), the Department may not revoke 


397 U.S. 598 — 


or rewrite an otherwise valid will dispos- 
ing of Indian trust or restricted property 


that reflects a rational. testamentary 
"scheme simply because the disposition — 
does not. comport with the deciding offi-’ 


cial’s concepnon of equity and. fairness. 


2. Indian Probate: Wills: Failure to. 
Mention Child © 


- The failure of decedent's will to peavide 
for two after- born:children is: insufficient: 


to render the sag uc eee irra- 
tional. . 


APPEARANCES: ; "Elizabeth ‘Anne 


Bird, Esq., for appellants Ronette Sau- 
~~ bel,. | 
‘Katoiipite Saubel, and Desmond Sau- 
bel; Isabel Uribe for Ronald Richard 


Ronald Richard Saubel, Jr. 


Saubel, Jr., appellee. Counsel to the 


— OPINION BY CHIEF © 
ADMINISTRATIVE JUDGE 
| HORTON — 


“IN TERI OR BOARD OF - 
INDIAN APPEALS 


This is an appeal from an. order 


_ yedetermining heirs after reopening — 


entered by Administrative Law 


od udge William E.HammettonMay - 
- 5, 1980. Appellants are Ronette — 


Saubel, Ronald Richard Saubel, Jr.,. 


Antoinette Saubel, and Desmond 
-Saubel, the four minor children of — 
Ronald Richard Saubel, deceased 

Palm Springs Allottee No; 26, and 


his wife, Sally Del Rio Saubel. Ap- | 


pellant children maintain first, that. a 7 
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it was error to reopen the estate. 
- Second, they contend it was error to 
limit the hearing to whether the son 
of Isabel Uribe, also named Ronald 


Richard Saubel, Jr., is an illegiti- 
mate son of the qe entitled — 


to share in the decedent’s trust 


estate pursuant to the provisions of | 


95 U.S.C. § 871 (1976). Appellants 
~ submit that the decedent left a valid 
- final will and testament upon his 
death which expressly omits Ronald 
Richard Saubel, Jr., son of Isabel 
Uribe, as a beneficiary of his estate, 


and that this testamentary wish of. 


the decedent must be upheld by the 
Department in this probate proceed- 
ing. : 

| Background 


Ronald Richard Saubel was ae | 


on Apr. 30, 1943, and died in Ban- 
ning, California, Apr. 3, 1977. He 


was a Palm Springs allottee under |. 


_ the jurisdiction of the Palm 

Springs Agency, Palm Springs, 
California. 

A hearing to determine heirs ¥ was 
held on May 1 and 22, 1978, by Ad- 
ministrative Law Judge 8. N. Wil- 
lett. Testimony at that hearing dis- 
closed that decedent married Sally 


Del Rio on Mar. 15, 1965, and had » 


four children of that marriage: 
Ronette Rhonda, born. Sept. 15, 
1966; Ronald Richard, Jr., born 
Sept. 13, 1968; Antoinette Flora, 
born. Aug. 29, 1974. and Desmond 
Damon, born Sept. 1, 1975. | 

On May 13, 1964, decedent exe- 


5 cuted a will devising all of his prop- 


erty to certain of. his collateral 
relatives. In 197 3 decedent was hos- 
 pitalized for a serious illness, and 
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on Jan. 28, 1973, he composed a hol- 
ographic will leaving all of his — 
property to Ronette and Ronald, 
Jr., the only two of his children 
then living. A third will, prepared 
for decedent by his aunt’s attorney, 
was signed on Feb. 1, 1978. This _ 


will expressly revoked all prior 


wills and again left all decedent’s 


_ property to his two. children. Dece- 


dent’s wife was expressly omitted | 
from taking under this will. An- 
other provision of the F ebruary 
1973 will sought to disinherit 
Ronald Richard Saubel, Jr., alleg- 
edly the illegitimate son of decedent 
and Isabel Uribe. There was evi- 
dence that a fourth will had been 
prepared for decedent subsequent to 
Feb. 1, 1973, which included all 
four af his childien born to Sally 
Del Rio Saubel. This purported will 
was never signed by decedent.? _ 
Following the hearing, J udge 
Willett issued a memorandum and 
order on July 6, 1978. The order 
found that the Feb. 1, 19738, will 
was technically valid and was dece- 
dent’s final will. However, it also 
found that because the will made 
no provision for -decedent’s two 
youngest children and because the 
evidence indicated that decedent 
had equal concern and affection for 
all four of his children borne by 
Sally Del Rio Saubel, it did not 


establish a rational testamentary 


scheme. . Therefore, J ndge Willett 


: disapproved the will. 


‘The dectiniony showed that Sally Del Rio - 


was not Indian and had agreed with decedent 


that his trust property should descend di- 
rectly to their children so that it would not 
lose its status as Indian trust land. ~ 

2 See ae of Hearing held May 22, 


1978, at 8 
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Despite the disnpproval of the 
testamentary provisions of the will, 


Judge Willett held that the clause 
revoking all earlier. wills and codi- 
cils was effective to revoke dece- 
dent’s 1964 wills Thus, she held 
that decedent. had died intestate 


and ordered distribution of one-. 
fourth of the estate to each child of - 


Sally Del Rio Saubel with. a one- 


third life - estate to decedent’s 


spouse.* 
On July 3, 197 9, Isabel Uribe, 


acting on behalf of her minor son, © 


Ronald Richard Saubel, Jr., peti- 


tioned to reopen. the estate oa the | 
grounds that her child, who was not’. 
represented at the hearings before 


_ Judge Willett, was the illegitimate 


son of the decedent and was entitled _ 
to share in the estate under 25 


U.S.C. § 371 (1976). The petition 


was assigned to Administrative 
ag Law J udge William E. Hammett, 
a a who, on Oct. 16, 1979, ordered that 


the estate be’ eoopened’ for the sole 


purpose of determining whether | 
_ this child was the decedent’s son.5 
Following a Nov. 20, 1979, hear-. 


ing, Judge Hammett entered an 
order on May 5, 1980, finding that 
Isabel Uribe’s: child was the dece- 
-dent’s son and ordering that the 


$ Judge Willett’s order does not consider 


the validity of the Jan. 28, 1973, holographic 
will. Decedent’s holographic will, which also 
failed to provide for two of his children born 
to. Sally Del Rio Saubel, would similarly not 
reflect’ a “rational testamentary scheme’ ? 


under the rationale of the order. 


4This distribution was based on California 


intestacy laws (see 25.U.S.C. § 348 (1976)) 


- and a second disclaimer of interest slgned by 


. Sally Del Rio Saubel on May 22, 1978. 


Sy ‘udge Hammett limited the hearing to 


this one issue on the grounds that a broader 


_ * hearing. would constitute an improper col- | 
lateral attack on Judge Willett’s order. 2 
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estate be distributed in ae on 


shares to decedent's one illegitimate — 


and four legitimate children, sub- : 


ject to Sally De Rio Saubel’s one- — 
third life estate. Decedent’s legiti-_ 
mate children appealed from this 
order. | 


Discussion, Findings, and 
CO onclustions 


This case is technically before the 
Board on an appeal from the order 
reopening the estate and holding 
that: only the question of the pater- 
nity of the child of Isabel Uribe — 
would be considered. However, 


"under 43 CFR 4.820 (1980), appear- | 
ing in the Board’s revised proce-— 


dural rules at 46 FR 7334, 7336 — 


: (Jan. 93, 1981), the Board is not. 


limited in its review of probate deci- 


- sions by the arguments raised by the 
parties, but “may exercise the inher- _ 
ent authority of the Secretary. to. 
correct a manifest injustice or error 
where appropriate.” Such an error 
appears on the record in this case. - 


‘Indian may dispose of trust prop- 


erty by will in accordance with reg- — 


ulations prescribed by the Secre- | 


tary of the Interior. The regulations 
promulgated pursuant to sec. 373, 
found in 48.CFR Part 4, Subpart 
D, deal almost exclusively with the 
mechanics of executing and proving: 
a will, the administration. of the 
estate, and the conduct of probate 


hearings. 


[1] The. Sapheme Court consid- 
ered the scope of the Secretary’s 
power to disapprove an Indian will» : 
under ‘sec, (873 in. Tooaknippak v. 
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“‘Hichel, 397. U.S. 598 (1970). -Al- 


though the Court declined to ex- - 
plore the full extent of the Secre- 

tary’s power, it held that the Secre- 
tary or his representative could not 
revoke or rewrite an otherwise valid: 


will that reflected a rational testa- 
mentary scheme simply because the 


disposition did not comport with 
the approving official’s conception — 
of equity and fairness. See Estate of | 
William Mason Cultee, 9 TBIA 48 


(1981) ; Hstate of Dorothy Sheldon, 


7 IBIA 11, 85 LD, 31 (1978) : 


Estate of Anthony Bitseedy, 5 
IBIA 270 (1976) ; Estate of Gerald 


Martinez, Sr, 5 IBIA 162, 83 I. D. | 


306 (1976). 


In disapoioving: the isesacnte 
: will j in this case the Administrative 


Law Judge found that the will did 
not reflect a rational testamentary 


| scheme because it failed to mention 


decedent’s two youngest children. 


In essence, the Administrative Law | 


-Judge’s decision is an attempt. to 


fill a gap in Federal Indian probate. 
law. Under 25 U.S.C. § 848 (1976) 
the Department looks to state inte- 
state succession laws in determining ; 
the legal heirs of an Indian who dies | 
without having executed a will. 
There is no similar statutory or reg- 


ulatory provision for applying state 


laws regarding the construction of 


wills. The only Federal regulations 


in this area concern lapse (48 CFR 
4.261) and the felonious taking of. 


the testator’s life (48 CFR 4.262). 


Thus, when faced with a prob- | 
lem of pretermitted children (or 


of a pretermitted spouse, ad- 


vances, or ademption) , the Depart- 
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. ing or disapproving Indian wills] is not al- 
-WaysS an easy. one and perhaps: is rendered 
- more difficult by the ‘absence of regulations . 
giving guidelines.” In. a concurring. opinion, 
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ment is generally ee to 
approve the will as written. It is 


‘difficult to perceive how the disin- 


heritance of a child born after the — 
execution of a will may be consid- 


ered irrational or contrary to public | 


policy when no policy has been ar- 


ticulated through either statute or 
regulation. + 2 


[2] The evidence in this case ‘does 


not disclose the testamentary scheme 
established in decedent’s will to be 
_ irrational. On the contrary, the plan 
‘shows careful. consideration and 
could be considered. reasonable in’ 


light of decedent’s personal circum- 


stances. The fact that two children 


6 We. agree, iherenanes: with ‘the following 
dictum expressed by Judge Willett at page 7 ; 
of her July 6, 1978, opinion: ae 

“The rights of omitted or pretermitted. heirs 
is one of the many. substantive issues in In- 
dian probate for which no express provision 
has been made. It is incongruous: that the 
Federal government has not yet addressed 


this problem which has been universally 


acknowledged. and dealt. with by the states 
through the enactment of. special statutes. 
Indian probate proceedings | are deprived of 
the valuable device which permits an overall 
testamentary scheme. to be. upheld through 
the validation of a will as to the beneficiaries 
and the world. at large while at: the same time 
permitting the participation of omitted heirs 
in the estate to une extent of an intestate 
share,” — 


To. the above dictum we. would add. that the x 
‘Supreme Court has suggested that it is within 
‘the authority of the Secretary of the Interior 


to promulgate. substantive regulations to. gov- 


ern the devise of Indian trust lands..In Tooah- 


nippah, supra at 610, Chief Justice Burger 
“The Secretary’s task [in approv- 


Justice Harlan stated: “I do not mean. to 
suggest. that the Secretary might not promul- 
gate a regulation that, like certain state stat- 
utes, 


terminations of whether the will is in some 
vague sense fair. to an heir. a dd. at 619 nu. 10. ’ 


provides. that .a testator cannot com-. - 
pletely disinherit any of his offspring. A | 
general standard like this would, of course, 
eliminate the dangers. inherent. in ad hoc de- 
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. were born to decedent, afer the ex- 
-ecution of this will is insufficient to 
render the dispositive scheme irra- 


tional.’ Therefore, decedent’s Feb. 1, 
1973, will should not have been dis- 


approved on the grounds that it evi- 


denced an irrational testamentary = 


| scheme. - 


It is. possible, however, that the. 


will dated Feb. 1; 1973, should not 


ald Richard. Saubel, Jr., the son of 


Isabel Uribe, was not. present at the: 


hearings before Judge Willett, not 


having been furnished notice of the 


proceedings, and was limited. by 


Judge Hammett to establishing that 


_ decedent was his father. He has thus 
not had: an opportunity to present 


any arguments he may have against. 
- approval of the will. The case must, - 


? therefore, be remanded to the Hear- 
| ings Division.’ © 
Pursuant to the sithoviey vated 


in the Board of Indian Appeals by — 
43 CFR 4.1, the Order Disapprov-_ | 


ing Will and Determining Heirs: is 


a _ reversed. The Order Redetermining 


. 7 Phe evidence suggests that a new will had 
been prepared for decedent that was identical. 


to the February 1973 will except that it pro- 


vided for equal distribution. of all four. of 


decedent's natural children. Decedent - failed | 
to execute this document. Despite some evi-. 
rence that decedent was generally lax in at- 


tending to certain. business matters, any find- 
ing as to his motivation for failing to execute 


the will would be purely conjectural. It is as. 


possible that he intentionally failed to sign 


the new document as that he merely. procras- 
tinated too. long .and the omission was inad-- 


vertent, See Estate of William Mason Cultee, 
- supra. 
— 8QOn remand it is suggested. that the: two 


_ older children and the two younger children 
of decedent and Sally Del Rio Saubel be rep- 


resented by separate guardians ad litem 
because their interests. are potentially 
conflicting, _ ee “Se Ss 


and 92, 1978, 
Law Judge faced a dilemma for 
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Heirs After Redpening i is. amédified 


by striking that part of the order — 
distributing decedent’s estate but 
- retaining all. findings and conclu- 

sions establishing Ronald Richard 
-Saubel, Jr., to be decedent’s ilegiti- 
mate son. The case is remanded to 


the Hearings Division for further — . 
action not inconsistent with this” 


3 : . decision. : 
_ be approved for other reasons. Ron- _ 


Wm. Parse Horton | 
¢E hief Administrative J nae 


I CONCUR: 


Pane. D. ARNESS _ 


Administrative Judge be Fists 


ADMINISTRATIVE JUDGE MUSK- — 
RAT CONCURRING: 


I concur with the majority - ‘in 


overruling the Administrative Law ae 
Judge’s decision of July 6, 1978, 


and with the order remanding for 
a new hearing. To that holding I — 


offer some additional analysis and 


rationale for I consider this case : 
significant 3 in that it raises for In- 


dian probate the classic problems of 


subsequent-born children and pre- 


-termitted: heirs. 


At the initial hearings ¢ on n May 1 
the Administrative 


which there presently exists no sat-_ 
isfactory solution. Because of the: 


absence of. ‘Departmental. regula- 
_tions regarding pretermitted heirs, _ 
she was forced by the apparent un-_ 

fairness of the decedent’s omission _ 


of his two younger children to “de- | 


? stroy the will 3 in order to. save it.” 
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Unfortunately, such an approach | 
creates more problems than It 


resolves, 


In her decision of J aie 6, 197: 8, | 


the Administrative Law J udge dis- 
approved an Indian will under the 


authority of 25 U.S.C. § 878 (1976) 
for the reason that the testator’s - 


failure to provide for two subse- 
quent-born children rendered the 
will’s testamentary scheme irra- 
tional. In so exercising the author- 
ity of the Secretary of the Interior 
under sec. 373, the Administrative 


Law Judge relied upon the decision. 


of the United States Supreme 
Court in Tooahnippah v. Hickel, 
397 U.S. 598 (1970), and in particu- 
lar upon the concurring opinion of 
Justice Harlan. In Toouknippah, 
supra, the Supreme Court reviewed 
the Secretary’s authority to ap- 
prove Indian wills under 25 U.S.C. 
§ 873 (1976) and provided the ana- 
lytical model for subsequent judi- 
cial review of Secretarial actions 
and for Secretarial review of the 
actions of subordinate officials. AJ- 
though the Administrative Law 
Judge was thus correct in relying 
on Tooahnippah, supra, she never- 
theless erred in her application of 
its principles. | 


In her decision of July 6, 197 8, 


she misread and ee a point 


1 Adardiags. to the Adniinietrattve Law 
Judge: “the February 1, 1973 will of the 
decedent should. and may properly be disap- 
Proved to 
afterborn, minor children in the testator’s 
estate.” (See opinion of July 6, 1978, at 16.) 


In all other respects the will of Feb. 1, 1978, 


_ appeared “rational” in. that it provided for 
the wife, existing legitimate children, and the 


illegitimate son of one testator—i. é., his 


“natural heirs. es 
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insure the participation of the. 


~ [88 LD. 


: iadle by J ustice Harlan i in footnote | 


9 of his concurrence. ae 


Moreover, under Tooahnippah v. Hickel, 
disapproval of a will for the benefit of 
afterborn, minor children appears to be 
sanction a8 a reasonable exercise of the 
discretionary authority contained in 25 
U.S.C. $373, See n.9, Tooahnippah . v. 
Hickel, 397 U.S. supra, at p. 618. 

On the basis of these factors, the Feb- 


ruary 1, 1973 will of the decedent should : 


and may properly be disapproved to in- 


sure the participation of the afterborn, 


minor children in the testator’s estate. 


(Opinion of July 6, 1978, at 16). 


A closer look at footnote 9 of Jus- 
tice Harlan’s concurrence, however, 
reveals that it was merely an ex- 
planatory note indicating that the 
opinion of the Regional Solicitor in 
the case then before the Court cited 
three unreported decisions in sup- 
port of his (the Regional Solici-. 
tor’s) claim of his right, in resolv- — 
ing whether or not to approve an 
Indian will, to determine whether 


the will achieves a just and equi- 


table result.. The three cases cited 


involved the disinheritance of mi- 


nor children whom the decedents 
were obligated to support at the 
time of their deaths and two of the 
cases involved the disinheritance of 
children born after the execution of 
a will. The mere recitation of the 
facts of those cases in footnote 9 
does not constitute an endorsement 
of the proposition that an Indian 
will can be disapproved and set 
aside because the reviewing official 


_ finds that the will in question, by 


disinheriting subsequent-born chil- 
aren is unjust and inequitable. © | 

Rather than relying on footnote © 
9, the Administrative Law Judge 
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October 28, 1981 


should; more properly ba relied on 


-. the analytical criteria described by 
_. Justice Harlan in the text of his — 
concurrence. Accordingly, Justice — 
Harland sets out: three standards to 


be considered i in exercising the Sec- 


| ‘retary’ S approval authority... under 


sec. 373: 


A will that disinherits he natiral 1 object 
of the testator’s bounty should be scru-. 


tinized closely. If such a will was the re- 


sult of overreaching by a beneficiary, or 
_ fraud ; if the will is inconsistent with the — 
decedent’s existing | legal - obligation of 


Support, or in some other way. clearly 
offends a similar public policy ; or if the 
disinheritance can be fairly said to be 
the product of inadvertence—as might be 


the case if the testator married.or became 
& parent after the will was executed— 
the Secretary might properly disapprove” 
it. However, I do not think the Secretary | 


ean withhold approval simply because he 


concludes it was unfair of the testator 
to disinherit a legal heir in circumstances. 
where as here there is a perfectly under- 
a standable and rational. basis.for. the testa- 


tor’ S decision. [Italics added.]. 


: (Looahnippah v. Hickel, supra at 


619 (Harlan, J., concurring) ). 


The. case before us thus requires: 
o close. scrutiny for. the will in.ques- 
tion does have the effect of disin- — 


_heriting the natural objects of the 
_testator’s bounty—i.e., é., his subse- 
~ quent-born: children. i so doing, it 
- must be noted initially that there is 
no evidence in the record of over- 
reaching by a beneficiary or of 


disapproval must be rejected. The 
other considerations however do af- 
ford grounds for possible disap- 
proval. The will in this instance is 


eles . 


cfooneitant with the apeadente ex-— 
isting legal obligation of support | 
and the fact that it does not provide 
for subsequent-born children may 
offend public. policy. Furthermore, . 


fs the disinheritance may be the prod- 
: uct. of inadvertence i in that the testa- 


tor became the parent of two sub- 


- sequent children after the will was 


executed. Therefore, the Secretary, 


or as in this case his representative, 


“might properly ee the 
will 
| An argument can thus be made } 


for properly disapproving the will — 
in. question. The Administrative 


Law Judge then might have been 
“right for the wrong reason” in dis- 
approving the will and permitting 


the state intestate. laws to apply. - 
However, I do not believe this is a 


proper case for reaching such a, re- 
sult.'There are equally strong coun= 


: tervailing arguments, facts, and pol- | 


against — disapproval. 
grounds which support the decision - 
of the Administrative Law Judge 

can be refuted. First, the testator 


was already a parent when the will 
was executed and in the will he pro- 


vided for his two then existing chil- 
dren. To be sure, he subsequently 


fathered . two additional children _ 
following execution of his will, how- = 
ever, the record suggests: that he. 


likewise subsequently drew another 


- will which provided for. these, his beet 
fraud (opinion of July 6,.1978, at 


~ subsequent children (May 22, 1978, 
13). Consequently, this ground for. 


Tr. 8). For whatever his reasons, the 7 
testator did not execute this later 


will providing for these children. It _ 


cannot be said then that their omis- 


sion form the testator’s estate was. 
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necessarily “inadvertent. ed His Fail- 
-ure to execute: this later will, which 


was allegedly the same in all re- 
- spects as the Feb. 1, 1973, will now 


before us except for the inclusion 


of the subsequent-born children, 
may have been “intentional.” He did 
after all have this later will avail- 
able for execution for approxi- 
._ mately 6 months (May 22, 197 8, Tr. 

8). | 2 
- A second ground for disapprov- 
ing the Indian will before us rests 
on the finding that the will contra- 


~ yenes public policy—policies such as. 
. those regarding provision for per- _ 
sons to whom the testator has a legal | 

obligation of support, inheritance — 
by subsequent- born children, or the | 


: problems of pretermission. 


executed by its parent, and such child. did 


not have any rights in the testator’s es: 
. : tate as against the devisee. Also at the 
child which ‘the testator 


- common law, a 
had omitted without any. intention of ex- 
eluding it from its share of the testator’ g 


~~ estate had no rights in the testator’s es- 


. tate-as against devisees or legatees. * * * 
os ? 7 8 * aay re * | : 
- In most states: the. common-law rule 

that the subsequent birth of a child did 


not affect the prior will of its parent has | 
been altered or abrogated by statute. 


While these statutes.vary greatly in their 


~ details, they may be considered to fall ,. 
into two general classes: (1) those which 


provide that the birth of a child revokes 
the will; and (2) those which provide 
‘that an after-born child (and, in many 
states, also a child omitted from the will, 
for whom no provision is made, without 
affirmative provision in the will showing 
an intention to omit him) shall take 
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‘though enévtastatorciad died intestate, Ae 
| [Footnotes omitted. ] | | 


2 Page On Wills § 21-104 at BOT. | 

The American experience with the — 
problems of subsequent-born chil- 
dren and pretermission has been to 
change the common law rule of dis- 
inheritance not. by judicial decree 
but by legislative action. The enact-_ 
ment of pretermission statutes by 
state legislatures declared the pub- 
lic policy of their respective forums | 
regarding these issues and dictated _ 


how these problems. were to be re- 


solved. However, because there is no. 
Federal law respecting these mat- 
ters and because. there exists. such 
wide variety of state statutes on the 


‘subject, it would be hazardous in- 
‘deed to generalize as to what the na-- 


_ | __. tional public policy is ortospeculate — 
- At the common law, the birth of a child = 
did not of itself revoke a will previously — 


as to what the Federal policy should | 


be. Thus, I believe it inappropriate — 
for an Administrative Law Judge 


in an Indian probate case to disap- 


. prove an Indian will on the grounds __ 
that it violates public policy by fail- 
ing to provide for subsequent- -born 
‘children. That “public policy” has 
not been identified-nor defined and 

is more properly a subject for legis-. _ 

lative (i:e., administrative rulemak- _ 


ing’) rather than judicial action? — 
Moreover, there are serious prac- 
tical problems associated with up- 


2 Whether the. offense against public volley 
is omitting subsequent-born children, preter- - 
mitted heirs..or persons to whom the testator 
owes a legal obligation of support—the fact 
of the matter remains that Federal policy in 


these areas is undetermined and it is for those ~ 


charged with making policy rather than those 
charged with judicial review to resolve the 
matter. os 


a) ESTATE, OF RONALD RICHARD SAUBEL | 
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: holding as = aainbeteative. Law 
~ Judge’s decision. The result of the 
disapproval of the will was that the 
testator’s estate passed according to 
_ the State of California’s laws of 
| This resulted. 
in not only ‘the subsequent-born 
children t taking their intestate share 
but also enabled the testator’s wife 
and illegitimate son, both of whom 


intestate succession. 


the testator. explicitly disinherited 


- under the will in. ‘question, to in- 
au herit an intestate share as well, This 
_ obviously ran counter to the testa- 
_tor’s testamentary intent as mani- 

_ fested by his will and subsequent | 


actions. Such a result also runs 


counter to what Justice Harlan 
- himself recognized in‘his concur-— 
rence in Toonahnippah, supra, ae : 


617: 


- Without ‘aptaiabeang. to define with 
precision the outer limits of the Secre- — 
. tary’s authority under the ‘proviso of — 
 §878, I think it clear that it cannot be : 
construed this broadly.: First, it. must be ~ 

. remembered that the primary purpose of 
- ~ § 873 is to give to the testator, not to the » 
| the power to dispose: of. 
- restricted property by a will. In accord- - 
ing to'the Indian testamentary capacity 
over. restricted property Congress could 
have only intended to give him the power | 

to dispose of restricted property accord-_ 
- ing to “personal preference rather than 
the predetermined dictates of intestate | 
‘succession. Such is the essence of the 
- power to make a. will, The notion. that | 
. the Secretary - can disapprove a will on 
the basis of a subjective appraisal—_ 


Secretary,. 


- governed by no standards of general ap- 


-plicability—that the disposition is un-_ 
fair to a person who would otherwise 
" inherent as a ot heir simply cuts too 2 
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“deeply. into: ‘tie primary sieeve of the : 


| ‘statutory grant. [Footnotes omitted.) _ 


Even if the Board upheld the! _ 
; ‘Administrative Law J udge’s deci- ie 
sion to disapprove the Indian will, — 


other questions and problems: would — 


| remain, but because of the Board’s — ; 
disposition of this appeal, these 


questions and problems : need not be _ 
addressed and I express no opinion 


regarding them. N evertheless, per- | | 


haps a brief recitation concerning — 


_them is in order so that the'serious- on 
ness and difficulty posed by the ab- 
sence of regulations governing this ~ 

- subject may be appreciated. __ 


For example, when the Secretary 


or his representative disapproves a 


will, the estate passes under state 
laws of intestacy and 25 U.S.C. 


§ 871 (1976) regarding inheritance 
by illegitimate Indian children. — 
The ascertainment of legal heirs 

under state statutes can create sig- _ 
“nificant problems especially - with — 
respect to the inheritance of Indian 
trust properties. The present case 


illustrates several - ‘potential prob- | ea 


“ Iems- including the inheritance of _ 
- Indian trust lands by a non-Indian 
spouse and inheritance by Jegal — 
- heirs ‘contrary to the: decedent’s. -— 


wishes. Furthermore, if the disap- 


i proval power of the Secretary is in- 
_ terpreted as permitting “partial” — 
versus “total” abrogation of the. . 


will, then the. decedent may not be — 


‘considered to have died “intestate.” 
The question then arises as to what — : 
law does. apply. Tf under partial — 


abrogation the decedent is 3 deemed. 
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- to have died testate, theres is No pro- 


vision for applying state law to fill 
the void; nor can Federal law ap- 
ply since ‘there is no Federal law _ 
(ae., Federal regulations) on the 


: subject. Only the common law with 
its harsh rules of disinheritance 
remains. es 

This. appeal represents a rene 
example of problems posed for In- 


dian probate. by pretermitted heirs. 


The absence of Federal regulations 


‘in this. area. leaves the Department. 


of the Interior with no satisfactory 
means to resolve the problem. As 


this case indicates, an attempt: to_ | 
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disapprove an Indian will solely 0: on 
grounds of pretermission in order 


for state intestate provisions to gov- 


ern would be difficult to. justify. As 
my colleagues emphasize in their 


opinion and as the Supreme Court 


observed. in Zooahnippah, supra at 
— 610: “The Secretary’: s task-is not al- 


ways an easy one and perhaps is 
rendered more: difficult by the ‘ab- 
sence of regulations giving guide- 


lines.” I agree and respectfully ree- 
ommend that such ear be 
ba without, delay. 


cs ‘Jerry Musxrar i 
~ Administrative Judge. 
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WHETHER LEASES: ISSUED PRIOR TO AUG. 4, 


1976, SUBJECT 1003 _ 


TO READJUSTMENT AFTER THAT DATE MUST BE READJUSTED 
es!) CONFORM TQ THE FEDERAL COAL. LEASING AMENDMENTS 
oe ACT OF 1976 fo ae 


September it. 1981 


| WHETHER LEASES ISSUED PRIOR 
~. TO AUG. 4, 1976, SUBJECT TO RE- 
ADJUSTMENT AFTER THAT 


‘DATE MUST BE READJUSTED TO 
FEDERAL © 
‘AMENDMENTS 


CONFORM. TO THE 
COAL LEASING 
ACT oF 1976* _ 


M3603. 


| Coal Leases and Permits: Diligence | 
‘Readjust- 
ment—Coal Leases and Permits: Roy- 


Coal Leases’ and Permits: 


alties—Mineral | 
Applicability _ 


Although Congress revised the provision 
governing readjustment of federal coal 


Leasing © ae 


- leases in 1976, the deletion of the clause — 


‘unless otherwise provided by law at the 
time. of expiration of such’ periods” from 


sec. 7-of the } MLA (30 U.S.C.. § 207) did. ; 
not alter the Secretary’s obligation not 


to establish any lease terms contrary to 
law in readjusting a coal lease. 


| Coal Leases’ and Permits: 
ment—Coal Leases and Permits: Roy- 


7 alties—Mineral Leasing Act: Ap-_ 
: plicability—Statutory Construction: . 


| Legislative History 


The legislative history. of - see. 6 of the 
Federal Coal. Leasing Amendments Act 


shows that the revision of sec. 7 of the 


MLA: (80 U.S.C. § 207) .was not retro- 
_ active, but applied to new leases and to 
“old” leases upon readjustmnent. The ten- _ 


year production period and revised roy- 


alty rates of amended sec. 7-must be im-- 


posed on “old” coal leases at readjust- 


*Not in chronological order. 


| September 1 1 r, 1981 | 


ment..The legislative Rey to the 1978 : 
coal leasing revisions (Act of Qct. 30, _ | 
1978) discloses. that Congress understood ae 


and. acted on the assumption | that the 


amended sec. 7 royalty rates did apply: to. 


all “old” leases upon readjustment. _ a 


OPINION BY OFFICE 
OF. THE SOLICITOR 
To: Assistant SECRETARY, Tap a 
AND WaTER RESOURCES Assistant 
SECRETARY, | paige AND MINER- 
ALS | : | 
From: Sormcrror 


"  Sopsxcr: WuerHer Leases Issvep 


Prior to Ave. 4, 1976, SuBsEcT To 


_. REeapsusTMENT Rees THAT DATE: 


-Musr Bz Reapsusrep to Con-— 
FORM TO THE FEDERAL Coan Lzas- 
ING AMENDMENTS Acr oF 1976. 


The question has repeatedly 


arisen whether coal leases issued 
prior to Aug. 4, 197 6 (“pre- FCLAA 
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Readjust- to the new requirements that the 


_ Federal Coal Leasing Amendments 
Act of 1976, Pub. L. 94-877 (the. 


“FCLAA”) , added to the coal pro-— : 


visions of the Mineral Lands Léas- 


ing Act of 1920, 30 U.S.C. § 181 ef 
seg. (1976) (the “Act”). The De- 
partment decided as a matter of’ 
policy in 1976 to readjust pre: 


-FCLAA leases to conform. to the. 


provisions of the FCLAA, and the > 
question of whether that policy is 
legally compelled has: not been fully 7 
analyzed. — 

Further analysis, confirms our 7 
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ig production royalty. for: 


periods upon condition . 
‘end of each twenty-year’ period succeed-_ 
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prior ae =: een the Sate 
tary readjusts a. pre-FCLAA lease, 


he -must do so in conformity with 


: the Act as. amended: Accordingly, 


e _ pre-FCLAA. leases must. be read- 
--justed to contain the terms which 
_ the Act mandates. for all leases, in- 


: : cluding the 1214 percent minimum 


mined coal and the ten-year produc- 


tion requirement. Those lessees that 
find the FCLAA royalty rate ‘re-- 
quirements onerous may seek rélief. 
on a case-by-case basis under sec. 39. 


of the Act, 30 U.S.C. § 209 (1976). 


I. READJUSTMENT UNDER 


‘THE 
| THE FCLAA. 3 

ae “Indeterminate Tuases os 
_ Pwenty-¥ ear Leases Compared. 


: (1970), originally read in part:. 


- [Coal] Leases shall pe for indeterminate 
. that at the 


ing the date of the lease such readjust- 


: ment ‘of terms and conditions may: be. 


made as the Secretary may determine, 


unless otherwise provided by law at the. 
time of - sopiration of such oo 


a (Italics added.) © 


-The- 1920 ne also provided that | 


phosphate and oil shale would be 
; —_ for | an indeterminate. term 





A Solicitor’s | Oainton: M-36920, 97 I.D. 69 
7 (1979): Memorandum dated Feb. 16, 1979 


— to Assistant Secretary, Land and Water Re-- 
- sources ‘from Associate Solicitor, Energy and - 


7 Resources, “Readjustment of coal lease roy- 
alties” ; Letter dated Sept. 12, 1978, to Sen- 
ator Henry J ackson from Frederick N. Fergu- 


‘son, ‘Deputy Solicitor ; ; -Memorandum dated- 
May 2, 1978 to Chris: Tarrand, Deputy Under ~ 


. Secretary; from the Deputy. Solicitor, ‘“Roy- 


_ ality terms upon readjustment of coal leases.” - 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


surface’ 


ee 
1920 ACT PRIOR TO Rol 


subject " Speredic readjustment oe 
Oil and gas and sodium were tobe 
leased for twenty years, with the = 
lessee having a preferential rightto. 
cone ‘for: successive. ‘periods of a ee 
why did een Rane . lease i ae 
coal for an indeterminate term sub- _ 
‘ject'to readjustment of alltermsand- 
conditions at twenty-year intervals °° 
instead of for a twenty-year term. 


with a preferential right to renew? 


‘In the legislative history of the 1920 - 


Act, lease. renewal was frequently an 


equated with lease: read] ustment.. 


E'.g. 56 Cong. Rec. 7045, 7046 (May A 
1918). (Remarks. 


The legislative history of the 1990 | 


Act suggests that Congress chose in- 
‘determinate coal and. phosphate ea 
leases and twenty-year oil and gas 
leases primarily. to satisfy what. 
Congress perceived to be a. greater 
need for reliability of investment in 


coal ‘mines and. phosphate plants. - 
See 51:Cong. Rec. 14945 (Sept. 10, _ 
1914). (Remarks of Rep. Thomson . 





2 See. 10 of the Act, 30 U.S.C. § 212 (1976) . 
(phosphate) ; see. 21 of the Act, 30. U.S.C, 
-§ 241 °(1976) {oil shale). All the terms. and 


conditions of phosphate leases: are subject tO. 3) 


readjustment at the end of. successive twenty- 
year pericds ; however, only the royalties oe 
oil shale jeases may be readjusted... . . 
 8@See. 7 of the Act, 41 Stat. 443. (oil and: 


gas); sec. 24 of the Act, 30 U.S.C. §262 


(1976) (sodium). Competitive oil and | gas 
leases are currently issued for a primary term 


of five years and noncompetitive leases for a - a 


primary term. of. ten years, and so. long there- 
after the primary term as oil and gas is pro- — 
duced in paying ee 30. U.S. ad ss 


. (1976). 
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Robbin). Nonetheless, Congress em- 

_ ployed different. language in sec. 7 | 
to describe the term of a coal lease 
than it did in see: 17 to describe the ae 

: ‘term: of an oil and gas lease. | 


Sec. 7 of the Act, 30 U.S.C, § 207 
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WHETHER ‘LEASES ISSUED. PRIOR ‘TO AUG: 4, 1976, ‘SUBJECT 1005 oe 
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“TO CONFORM TO THE ‘FEDERAL. COAL LEASING AMENDMENTS ° 


ACT OF. 1976. . 
“September 1, 1981 


2° | of Tl. ); Tettoe datad: Sept. 12, 4914 
- . from George H. Ashley, ‘Aeting Di- ~ 

rector of the U.S. Geological Sur-. 
vey to Rep. Scott Ferris, Chairman. 
of the House Committee on Public a. 
Lands. Both readjustable. leases in — 
the 1920 Act allow the lessee to con-— 
tinue operations. until the mineral _ 
is extracted. The critical difference 
~ In the reliability of investment pro- 
vided by an indeterminate and a de- 

~ terminate lease is in the termination 
8 procedures. With an indeterminate © 

- lease, if a lessee fails to comply with - 


_@ condition the lessor must go to 


court in order to end the lease. Sec... 
81 (a) of the Act, 30.U.8.C. § 188 (a). 
- (1976). But if a lessee fails to com-. 
ply with the terms and conditions of . 
. a twenty-year lease, the lessor can 
end the lease simply by notifying 


~-the. lessee. at the end of the: lease 


a term. ‘This. difference provides. the. 
added security that Congress sought 

S: for coal and phosphate. leases by as- . 
a suring lessees their leases can be 
ae terminated only by judicial order. 


i B. The Scope Of The Beceiaey 
| Discretion To Readjust Under The 
1920 Act. was | 


(1970). 


ae pried 8 the ice acces that | 


lease contain a new provision, sec. 7 


erent # the ercmaate to readjust a 
the lease. ° a 
See. 7, “then as. now, feuied 
certain provisions be included in all 
‘coal leases. Nothing in the 1920 Act 
or its legislative. history suggests. 
~ that readjustinent may be contrary © 
to mandatory lease terms. See 56 
Cong. Rec. 7047 (May 24, 1918) 
_ (Remarks of Rep. ‘Mondell). Thus, | 


under former sec. 7, readjustment 
could not reduce the royalty. to less 


than five cents per ton, since the Act. 


prevented a royalty of less than five. 


cents. per ton. 30. U. S.C. §207 > : 
-readjustment i 
could neither eliminate the diligent 


Similarly, 


dd evelopment. and continued opera- 


tion requirements nor delete those ' 
lease provisions required by sec. 30. 


of the. Act, 30 Uz S. C. at (Supp. a. 
Ut 1979). ; Pa 


_ Former sec, 7 Pprende no ‘gitid: = 
| ee as to the Secretary’ S present. f 
readjustment authority since it was 
“repealed. by- the FCLAA without 
any, ‘preservation, | grandfather, or 
| “subject to” clause. The former pro- - 


vision for a minimum. five cents per 


| ieee on ie ay royalty no longer exists and can 
The phiae taanileds etierwiee pro- m 
vided by law” in former sec. 7 gave — 
the Secretary discretion to readjust . 
lease terms as he deemed. proper, un-— 
less at the expiration. of the twenty- =—————. 
‘ees fh ee While ‘see. 6 of the FCLAA eliminated the. 
_ year period. the law specifically di- 
rected that a term be included in the» 
- lease. If at the end of the ay 7 


longer govern pre- -FCLAA 


“ik eases See Sutherland, 1A.Statutes 
and Statutory. Construction, 236 


(4th ed. Agr2)¢ Sec. t as” amends’ | 


"provision “unless. otherwise . provided by law 
at the time -of expiration of such periods” 


from sec. ae of a Act, ‘the. TOMUISE wording of — . 
7 | er ad Continued: . 


1006. 


7 e the FOLAA 1 now +: promies. au | 
thority for readjustment. - | 


“IL READJUSTMENT UNDER 
THE ACT AS AMENDED - 


THE FCLAA, 


A. Amendéd Readvstment Provi- 


SiON. 


* See. 6 of ine FCLAA eae 
sec. 7 of the Act, 30 U.S.C. § 207 


(1976), to read in part: 


Such rentals and royalties. and | other. 
terms and conditions. of the lease will be. 


subject to. readjustment at the end of its 
primary term of twenty years and-at the 
end of each ten-year period thereafter if 
* the lease is extended. (Italics added. ) 


- FCLAA does not specifically ad- 
dress the altered readjustment pro- 


vision except to-note that the read- 


justment interval is changed from 
twenty to ten years. The legislative 
history simply indicates that this 
change was made so that the Secre- 


tary could readjust terms to reflect 


more closely changing market 
conditions. See H.R. Rept. No. 
94-681, 94th Ones ist Sess. 18 
(197 5). 





sec. 7 is preserved in the leases issued prior 
to the FCLAA. F#.g. Form 4-696 (Dee. 1958). 
Since the lease readjustment term tracks 


former sec; 7, the pre-FCLAA lease itself re- . 
quires that the readjusted terms conform to . 


the law in existence at the'end of the 20-year 
term—in other words, conform to the FCLAA. 
But since the provision .‘‘unless otherwise 
provided by law” is no longer statutorily re- 
quired, the United States and the lessee 
could agree to ignore or revoke it. See Weiner 


: Compagnie General Transatlantique, - 61. 
F.2d 893, 895 (2d Cir. 1932); Littell v. Mor- — 
ton, 369 F, Supp. 411, 422. (D. Md. 1974), 


afd 519 F, 2d 1399 (4th Cir. 1975). 
5 H.R, 3265, which was the subject of House 
hearings, provided for -Teadjustment | at the 


a DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


fe LD. 


Nonetheless, as it did prior to the 


FCLAA, the Act makes certain — 


lease terms mandatory, such as a 


12% percent royalty for surface. 
mined coal. At least for leases is- — 
: sued after Aug. 4, 1976, the Secre- 
tary may not later readjust to: de- 

lete or alter the mandatory lease 

terms. For example, the Secretary 


may neither readjust the royalty of 


8 post-FCLAA lease to less than 


1214 percent of the value of surface 


mined coal nor may the Secretary 
readjust to eliminate the terms and 


conditions required by sec. 30 of the | 
Act, 80 U.S.C. § 187 (Supp. it | 


1979). 


The | legislative - history of the - 
after the enactment of the FCLAA | 


A comparison ara sec. 7 paises “aa 


shows the change in wording did 


not change the restraints on the Sec- 


retary’s discretion to formulate re- | 
adjusted lease terms. While pre- 


FCLAA sec. 7 expressly limited the 


Secretary’s readjustment determi- 
nations by the phrase “unless other- 
wise provided by law,” that phrase 
is implicit in amended sec. 7, since _ 
the Secretary cannot act—or read- 


just—contrary to law. The question 


remains whether » readjustment of 


_.pre-FCLAA leases must be in ac- 


cordance with the requirements the 
FCLAA added to the Act. 


_end of a primary lease term. of ten years and 


at five year intervals thereafter. The Depart- 


ment of the Interior commented that such . 


frequent. readjustment | would ‘disrupt eco-. 
nomic planning, discourage production and — 
create an unnecessary administrative burden. 


Instead, the Department urged that the pri- by. 


mary term be increased to twenty years, . with 


readjustment periods. each ten years” there- — 


after, which was done. H.R. Rept. No. 94- 681, 
94th ‘Cong: .» Ist Sess. 82 (1975). 
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WHETHER LEASES ISSUED PRIOR TO. AUG. 4, 1976, SUBJECT 1007 poe 


| TO READJ USTMENT AFTER THAT DATE . MUST BE READJ USTED 
TO CONFORM ‘TO THE FEDERAL. COAL ‘LEASING AMENDMENTS | _ 


ACT OF 1976. 
September Ti. er 


i i B. Applisation - ie FOLAA. to 
 Pre-FCLAA Leases. | 


7 FOLAA, 


‘The. legislative: history ate the i 
sheds - little light on | 


 FCLAA 
| _whether pre-FCLAA leases must be 


readjusted to conform with the — 
FCLAA since Congress generally _ 
compelled to exercise that author-— 


~ failed to distinguish. between the 


FCLAA’s effect on existing leases. 
that become subject to readjustment 
from those in the middle of a 
twenty-year period. Congress in- 
tended that the FCLAA not affect” 


pre-FCLAA leases before those 


— leases become subject to readjust- 
ment, with one exception—sec. 3 of 
the FCLAA, 30 U.S.C. § 201 (a) (2). 
(A). (1976). That exception pro-_ 
_ vides that a lessee who holds a non-. 


producing — lease, including — pre- 


- FCLAA leases, for ten years after. 


the enactment of the FCLAA may 


not be issued new federal leases. See 


HR. Rept. No. 94-681, 94th Cong., 
— Ist Sess. 15 (1975). | 


| Rep. Mink, Chairwoman of the: 
‘ House Subcommittee on Mines and — 
- Mining, summarized the effect of. 
BF the FCLAA on pre-FCLAA leases: - 
| The 533 existing Federal leases would be- 
“unaffected by the bill except to. the en 
- tent its provisions are. made applicable 
upon the periodic ten [sic] year readjust-. 
ment of the lease terms or upon the Lei 
clusion of an existing lease in a logical 
mining unit. The only other sanction im- 


- posed on existing leases would be a pro- 


hibition on leasing any additional Fed- 


| eral bracts oa an enue which ‘holds a 


nonproductive lease [ten] years after the | 


: * date of enactment of this bill. 
ce Legislative He istory o of es 


122 Cong. Ree. 489 (197 6). ae Rep. 


_ Mink’s use of “except to the extent” — 
in conjunction with readjustment, ee 
may be read in several ways. First, 


it could indicate she thought the — 
Secretary has the authority to read- — 
just pre-FCLAA leases but is not 


ity. Second, “to the extent” may also 


mean that some, but.not all, of the 


provisions of the FCLAA must 


govern the readjustment of the 583) 
-pre-FCLAA leases. Rep. Mink used 
the phrase “except to the extent” in | 
-asentence addressing the twoevents 
: which. make at least some of the rae 
-FCLAA provisions applicable to. — 


pre-FCLAA leases: the inclusion of 


-pre-FCLAA leases in logical min-- 
ing units, and readjustment. See. 5°00 
“requires that a pre-FCLAA lease ah, 


included in a logical mining unit | 


become subject to other provisions _ oe 
of the FCLAA. As used in connec- | 
. tion with logical mining units, then, 


Rep. Mink’s “except to the extent” . 


did not indicate that the Secretary 
has discretion. to impose FCLAA 


requirements on pre-FCLAA leases: 


consolidated into a logical mining = 


unit, but rather that only part of — | 


the FCLAA requirements were 


mandatory for such leases. The 


®By floor amendment the fifteen year pro- 


vision was changed to ten years. 122 Cong. — 


Rec. 504 (Jan. 21, 1976). Prior to the enact- 
“ment of the FCLAA, the leases had twenty- 
¥ ear r readjustment eae 


1008 


a same “understanding. x may. ele 
- her use of the phrase in speaking of | particularly true if the renewal in- 

fae readjustment: as well. Thus, those 

| __ provisions of the FCLAA affecting - 
issuance of leases could not apply to 
— pre-FCLAA leases at readjustment, - 
oe But ‘provisions imposing _ manda- 
requirements on. all leases 


tory © 


~The legislative vesee ae 


me that the FCLAA applies only pros- — 
.. pectively: and does not alter leases — 
issued prior to. Aug. 4, 1976. before 
-. those leases become. subject to read-— 
_ justment. 122 Cong. Rec. 489 (1976) 
(Remarks of Rep. Mink). But the _ 
__. FCLAA does affect conduct, events 
and cireumstances which occur af- 
: ‘Sutherland, 2 - 
se _ Statutes and Statutory. ‘Construc-.. 
tion, 245 (4th ed: 1973). ‘The lessee 
ofa pre-FCLAA lease - ‘has. no. | 
vested. rights to the indefinite con-— 
- tinuation of. existing lease terms, . 
. since adi ‘the terms and. ‘conditions oe 
were prescribed subject. to periodic 
ae readjustment. ‘The legislative’ hi 
tories of the 1976 and 1978 Acts, a: 
e - discussed, ‘indicate that’ readjust- ae 
tient of a pte FCLAA Tease after F2 2d 638, 638-41 (10th Cir, 1947) se 
oo. Aug. 4, 1976 is, like issuance of a _ 


ter its. enactment. 





new. lease, an event. which | the 
 FCLAA governs. a, | 

Lease readjustment i is Tike a eas . 

a. Secnceal accompanied by a revision 


of. lease terms. The exercise of an — 
opti n to “ren w? ontra t, for an 346, 851. (9th Cir, 1979) ; aoe 
ep : 0 ‘ : - : : OBI (1980) ; i . Hauben Dn Harmon, 605 ‘F.2d ore 


— a further term. is —— held to ee 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


| for 


= tinwing one. . 


peda a new ‘ontrack: i This is 


volves. the substitution. of new terms 
rather: than the retention of the éx- 
-Asting: terms. One court: stated. that 
to renew means to “begin again” or 
to “continue. j in force” the old con- 
ee tract. Hast Bay Union of Machin- 
~~ govern the. readjustment of Pre- _4ats, Local 1304 v. Fibreboard Paper — 
i ee FCLAA leases. eo | 


— 2, Readjusted pre-FOLAA ae 
Poe becomes new contracts esas by : 
the FOLAA. ne 


7 Products Corp., 285 F. Supp. 282, ~ : 
_ 987 (ND. Cal. 1968), af'd,435 F.2d 
556 (9th Cir. 1970). In Wyodak 


Chemical Co. v. Board of Land 


 Commirs, 51 Wyo. 265, 65 P2d 
— 1103, 1105 (Wyo. 1937 ), the Su a2 


preme Court of Wyoming held a 


lease issued for a term of ten years 
with a preferential right to. renew. 
“successive. - ten-year | periods ee 


meant that: 


The old lessee must meet. all weagonable a 
terms and conditions which may be laid 
down from ‘time to time by the board, —_ 
and ‘which® other persons. are: Willing to. 
meet, thus making: the lease not @ con- 
. but in Jeet a new. ‘one. i 3 


(Italies added, 


- Courts. have: ‘onay. ei? 


statutes. enacted after the parties 
have entered into a contract but.be- 3 
fore the contract i 1S renewed applies bata: 
to. that contract. See Wright v. 
Paine, 289 F.2d 766, 769. (D.C. Cir. cn 
ag 1961) (federal oil aa gas lease). a 
Onited States v. Ohio Out Co., 


163 


TE. aehnigane v. ‘cnuiges: Football Co.) aes 
481 F.2d 308 (5th Cir. 1970). Renewals: have. ot age 
| “been distinguished from extensions of acon: 
— tract, which. is: a mere. extension: of the origi- 
~ nal term rather than a new.contract, although 
“the two terms can be ‘synonymous. Haddad ve. . 
Tyler” ‘Production Credit. ‘Aas’n, 212 S. We. 2d 
» 1006, 1008 (Tex. Civ. App. 1948). oe 
. 8 Accord, ‘Seymour v. Coughlin, - 609.” P2a oe, 3 


cert, den. 446 U.S. : 


920, 825° n. 2 oo Cir: 1979). 


tap | 


boa 1008) © 


"WHETHER “LEASES” ISSUED PRIOR. 70. AvG. ay 1976; ‘SUBJECT 71009 


“TO. READS USTMENT AFTER ‘THAT. DATE MUST BE READJ USTED. . - 
TO" CONFORM TO. ‘THE FEDERAL COAL - LEASING AMENDMENTS | 


ACT. OF 1976. 
September. 17, 1981 | 


cert. a. 333 US. 933° (1948) 
‘(same).° The implication ‘of the 


- contract. renewal cases for coal lease. 
- veadjustments is that readjustment 
produces a new contract to which — 
~~ the law existing at, the time Ona re- 
pg Pe former Sec. 7 no longer exists to 
That the FCLAA dpplies t to pre- 7 


sdjustment applies. . 


FCLAA leases: at readjustment, is 


clear. Sec. 6 of the FCLAA amend- 

- ed Sec. 7 of the Act without any 
. grandfather clause or. exemptions. a 
_... ‘Unless the FCLAA. applies, pre- 
~ FCLAA leases: are no longer sub--. 
ject to statutory minimum royalty — 
-” and-rental rates and the Secretary 
i would be free to. eliminate royalty 
~~ and rental: obligations from a read-— 
— justed - lease. ‘The: Secretary could 
“even liberate. a lease from the condi- 


i. 8 See also Reinders Beathera: Ine. ». Rain 
Bird Hastern Sales - Corp.,. 627 © F.2d. 44, 49 . 
:- (7th Cir.: 1980) (statute prohibiting termina- 
tion of franchise contract without good cause 
applies to renewal of: existing franchise agree- — 


leum Co., 488 F.2d 816, 818. (3rd Cir. 1973) — -value of surface mined coal. State- 


ments)’; Consumers Oil Corp. v. Phillips Petro- 


‘ (same; statute expressly. applies to renewal 
or ‘amendment: of .: existing franchises). CT. 


| Mimi Corp. v.. Hill, 310 ‘F.2d..467, 470 (10th 

. ‘Cir, 1962) .-(assignor: of. federal oil and’ gas.. 
_lease retains overriding. royalty interest. in | 
“new? 
" under Mineral Leasing Act); 


preference lease. issued to -assignee 
Gibbons v. Pan 
American. Petraleum- Corp.,.262 F.2d 852, 850 
(10th Cir: (1958). (distinguishing effect “of 


‘amendment to Mineral Leasing Acton auto- ©. 

Inatic. extension of oil. and ‘gas leases by op- 

iE ‘eration of law and their extension. upon apy 
“plication, which is “akin to the issuance: of 
_ _ new leases. os ioe oe ae . 


aaa ensure that ae are developed c 


and not. held for speculative pur- _ 
poses, it is not likely that Congress © 


intended to free the Secretary from 


any statutory restraints in readjust- ae 


ing pre-FCLAA ‘leases. Since 
govern the exercise of the Secre-. 


tary’s readjustment. authority, the 


only alternative i is that the Act as 
amended. by the FCLAA controls. 


Be Lease terms made moniatory 
by the FOLAA. : . 


The FCLAA mat the ‘Act to ‘ m8 
require new mandatory lease terms, Rg 
most notably : a minimum: 1216 per-» ae zs 
; cent production royalty rate for: sur- 
face mined coal-and a ten-year pro- 
: duction requirement. Sec. 6 of the . . 
2. tions of: diligent. development and FCLAA, amending sec. 7 ofthe Act, 
continued operation.. Given ‘the 
strong expressions in the legislative. 
ee chstory of the FCLAA of Con-— 
3 gress’ S desire to exact ' a a fair return , 


80 US. C. § 207 (1976). The 1246 
percent minimum royalty rate isby 
‘its terms absolute; it does not. read. 
“a lease issued. after’ “August: 4,1976 
shall require”, and I conclude that : 
the Secretary - must readjust: the 


royalty rate of pre-FCLAA leases 
to not. less than 121% percent: the | 


ments regarding application of the. 


12% percent, royalty at readj ust- 


ment in'the legislative history of the | 


Act of Oct. 30, 1978, Pub. L. No. 


95-554, 92 Stat: 207 (“1978 Act”) - 


discussed below, papper this | con- 
elugion- | 


“Sec. 6 of. the FOLAA 


| also He 
a | amended sec. a of f the Act, 80 U. S. C. 


1010 - 
~ § 207, to provide - that. aaa lease 


which is not.producing in commer- 


cial quantities at the end of ten 


years shall be terminated.” The 
_ statute neither specifies when the 
7 period begins nor. expressly limits 
the requirement to leases issued 
. after Aug. 4, 1976. Both Senator 


Metcalf and Rep. Mink stated that 


the ten-year period runs from lease 
“issuance”. 122 Cong. Rec. 19879 


(June 21, 1976) ;1° 122 Cong. Rec. 


25456 (Aug. 4, 1976) * Readjust- ° 
ments were not at issue when they — 


spoke, however. The House report 
states that leases existing at the 


enactment of the FCLAA would be | 


exempt from the ten-year produc- 
tion requirement “except to the ex- 
tent it might be made applicable 
upon readjustment of lease terms.” 
H.R. Rept. No. 94-681 at 15. Im- 
mediately before the House voted to 
override President Ford’s veto of 
the bill, Rep. Baucus stated in sup- 
port of such a vote that, conureny | to 
the veto message : : 

‘S$. 391 was carefully drafted to increase 
coal production from Federal leases by 
requiring production from leases within 
10 years. This requirement is in 8. 391 
because only 59 of the 534 [sic] existing 


Federal leases have ever produced coal. 


Indeed 289 of 467 western leases have no 





10 Senator Metcalf submitted a summary of 


the major differences between. the House and . 
- Senate bill, which stated that while the Senate . 


pill required development of the lease in seven 


years the House bill provided that any lease | 
not producing. at the end of ten years from: 
the issuance of the lease shall be terminated. 
Tn urging the override of President Ford’s. 
veto Rep. Mink stated that the bill would 

‘enact Interior’s regulatory -provisions . re- 


- quiring production from coal. leases within 
10 years of ears issuance.” 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[88 LD. 


aneoductien Giant prior to 4990. Instead, 


most existing leases are held for specu-. 


; lative purposes—to be developed when — 
- the price for coal is right—for the coal va 
companies. Profits from rising coal prices, 


therefore, go not. to the Federal Govern- 


ment which owns the coal, but to the les- _ 
-. see. As trustee of the Federal coal lands, : 


Congress must put an end to this. S. 391 
does, and yet so reasonable are its pro- ~ 
visions that the 534 [sic] existing leases 
will not have to produce coal until 20. 


3 years after the. neat scheduled readjust- : - 
. ment of lease terms, which in many cases | 
will not be for 15 or 20 years. Ths. can 


hardly be termed unfair. 


“122 Cong. Rec. 25464 (Aug. 4, 


1976). 

Rep. Mink and Senator Metcalf 
did not state that the ten-year pe- 
riod runs exclusively from lease 
issuance; readjustment was not an 


issue in the immediate context of 


their statements. The House report 


is ambiguous. Thus, Rep. Baucus’s 
remark that pre-FCLAA leases 


would have ten years from read- 
justment to produce coal in com- 
mercial quantities is not inconsist- 
ent with the statements that leases 
must produce within ten. years of 
lease issuance. Further, it is the only 


unambiguous statement how and 
_ whether the ten-year production re- _ 
quirement applies at the readjust- 


ment of pre-FCLAA leases. Because. 


of. Rep. Baucus’ comment, and the 
express language of the Act that 
—“Ta|ny lease” not producing i in ten 


years shall be terminated, I con- 
clude that. the ten- -year production 


requirement. is also. a mandatory 


term that applies to pre-FCLAA — 
leases at readjustment. Pe ty Hae 


~ 1008)” 


“WHETHER LEASES ISSUED PRIOR TO AUG. 4, 1976; SUBJECT 1011 


TO READJUSTMENT AFTER. THAT DATE MUST BE READJUSTED. 
‘TO CONFORM TO THE FEDERAL COAL LEASING AMENDMENTS 


ACT OF 1976° 
- % September 1, 1981 


“The migidaties ‘Gene of the 197 Ss 


Act supports my conclusions about 


Congress’ understanding of how 
the | 
~FCLAA; an understanding which 


readjustment works under 


is entitled to- consideration - “as an 


expert opinion. ‘regarding — the 
- proper interpretation of 


(Ath ed. 1972). See Bobsee Corp. v. 


United States, 411 F.2d 231 (5th 
Cir. 1969). The 1978 Act, among — 


other things, amended sec. 3 of the 


Act, 30 U.S.C. §203 (Supp. III 


1979), which authorizes the modi- 
fication of existing leases to add up 
to. 160 acres of contiguous lands. As 
amended in 1976, sec. 3 read in part: 


2 : The Secretary shall prescribe terms and. 
. _ conditions which shall be consistent with 


this chapter and applicable to-all of the 
acreage in such modified lease. 


Pub. L. 94-877, §13(b) ; 90 “Stat 
1090. The House report on what be- 


came the 1978 Act noted that lessees 
were reluctant to apply for modifi- 


cations because “they would be 
- faced with having to accept the~ 
_ more stringent requirements of the — 


197 5 Act [the FCLAA] for the en- 


tire lease area.” H.R. Rept. No. 95-— 
1635, 95th. Cong., 1st Sess. 3 (1978).. 
Consjuently. the 1978 Act altered | 
the modification provision by add: 
_. ing after the sentence quoted above: 


ce except that nothing in this section shall | 


require the Secretary to apply the pro- 


. the 
_FCLAA. Sutherland, 2A Statutes 
— and Statutory Construction, 966 


: ~ 


ae auetton or mining plan requirements of | 7 
section 202a (2) [40-year mine out]. and "di 


207(c) [8-year operations. and ‘reclama-. < 


tion plan submittal] of this title. The a 
minimum royalty provisions of section: - 


207 (a) [1214 percent] of this title shall 
not apply to any lands covered by this 
modified lease. prior to a modification 
until the term of the original lease or 


extension. thereof which become. effective | 
- prior to the effective date of this Act has — 
expired. (Italies added. Me : 


In 1978 the readjustment provi- 


gion stated that leases “will be sub- 


ject t to readj ustment at the end of its © 
primary term of twenty years and 


at the end of each ten-year period ‘ 
- thereafter if the lease is extended.” 
Thus, the 1978 amendment to 30 


US.C. § 203, means that the 1214 — 
percent minimum royalty “shall not _ 


- apply. to any lands covered by this 


modified lease prior to a modifica- 


tion until” the lease 1s. readjusted. 
The Senate report on S. 3189 noted - 
while discussing sec. 3 that : 


All leases would of course be re to 
the provisions of the 1976 amendments 


_ at the expiration of their original lease 


term. Section 3 does not affect this even-_ | 


-tuality in any way. It only addresses 


changes. in a. lease which would result. 
from modification, (italies added. ) | 


S. Rept. No. 95-1169, 95th Cong. 
2d Sess. 7 (1978). See also. H.R. 


Rept. No. 95-1635, 95th ome. % 1st : 


Sess. 3 (1978). : 
Senator Melcher S eanoseds a floor 


amendment to S. $189 which would - 


have required that all leases that. 


had become ele to readjt ustment 7 


ar years, 
= ebanged to 12.5 percent royalty. 
Id. It follows that. at. read] ustment, 
the lease must be read) usted to com- 
_ ply with - the minimum royalty. 
Since neither 30 U.S.C. § 208 nor 
_ any other provision of the Act pro-— 
vides a basis for treating modified. 


1012 | 


‘Act be readjusted to conform. with . 


the minimum 1214 percent royalty.’ 


Pie Cong. Rec. §15613. (daily ed., Sept. — 
20,1978), With respect to. pre- 
 FCLAA. leases that become subject 
to readjustment. after Aug. 4 197 6, 7 


Senator Melcher stated: 


i The usual terms of the coal lease, 1 I ‘think 


_ pre-FCLAA leases differently from — 
other pre-FCLAA leases at read-— 
justment, I conclude that Congress 
- in 1978 understood, and legislated on — 
the. understanding, that all pre- 
| F CLAA leases that become subject fe 
to readjustment after Aug. 4, 1976 — 
must be readjusted to comply with 

the minimum production royalty 
provision of sec. 7(a), oe US. C. ie 


=) 2074) (1976). 
_ CONCLUSION - 


= After ‘peassessment of our. prior ‘ 
advice that the 1214 percent, mini- - 


mum royalty.” and other proses 


- 12 The ‘Amendment: was adopted arid passed 
by the Senate. Cong. Rec. S15617 (daily ed.,. 
‘Sept. 20, 1978). 


tion when the Senate substituted the House 


bill, -H. R. 13558, for its bill. H. R. 13553 con- | 
tained no. provision pomapatanle * to the Meleher:. 


amendment. 


"DECISIONS: OF THE | DEPARTMENT oF THE INTERIOR | | 


The amendment, however, — 
was subsequently ‘dropped . without © ‘explana-- 


“188 I. D. 


- prior to. “the enactment of the. 197 6 ot. the FCLAA apply is lea i 
sued prior to Aug. 4, 1976 when they 


are. thereafter readjusted, I affirm nA : 


our original conclusions. Analysis of 


the legislative history ofthe Mineral > | 


Leasing Lands Act and its amend- 


ments in. 1976 and. 197 8, and the im-— — 


port. of lease readjustment, leads to 
the conclusion that the. Act as. 


amended by the FCLAA governs - 


in all cases, was that every 20 years they 
would have to be renewed, The effect of 
the bill passed in 1976 was that, as those 7 
7 leases became renewable at the end of 20° 
oe ee ee ent is only. question. then is whether. Con-_ 
| gress intended that particular pro- | 
visions of the FCLAA apply toall 
leases, or only to leases issued after ee 
Aug. 4, 1976, From the express]an- 
guage of the Act and fromthelegiss = 
lative history, I conclude that the 
“minimum 121% percent royalty and 
the ten-year production requirement 


the terms and conditions that the 
Secretary may impose when he re- | 


adjusts - pre-FCLAA leases. The. | 


are mandatory terms for all leases, - 


including pre- B PCLAA, leases at Te- .. a a 
‘adjustment. a ee, nS 


“Wrrrraar H. Corptabw 
"Solicitor 


DOME PETROLEUM CORP. 


“so mea i — oe 
Decided N soomber 8, 1981 ee 


Appia - from decision of ‘New Mexico 


~ State Office, Bureau of Land Manage- 
ment, holding oil and gas iease NM 
— 24455-A to have terminated by opera: nae 
tion of law. a os i 


Affirmed. 


mn Oil and Gas Leases: Beinstetennent—— 
ee Oil and Gas’ Leases: Termination | 


A lease terminated automatically for ane 

| timely. payment of annual rental may | Je - 
. reinstated only upon. proof that reason-. 
. able diligence was exercised, or that the: ~, 
failure to. make timely payment was _ 
‘In’ the absence of such 
proof, a petition for: ‘reinstatement - 


“Sustifiable. on 


. properly denied. 


a Oil and Gas Tasos? eiistateinent—- 
Oil and Gas. Leases: ‘Termination nome 


| ok: late rental payment may be justifiable < 
if it is demonstrated that at or near the — 

anniversary date there existed sufficiently 
oad extenuating circumstances outside the. -: 
lessee’s eontrol which. affected its actions.: 
in paying the rental fee. However, where. - 


the lessee. has. entrusted payment to an 


- employee who is: hospitalized. because of | 
an injury and another employee who as: 

: sumes. the injured . -employee’ 3° responsi- 
bilities fails to make timely payment, the | 
7 injury of the employee. is not. the. ‘proal ey 
fas mate cause of the jate payment. 


2 Vander Werf, Esq., Susan L, Perkins, 


2 Bureau of Land ‘Management. 


OPINION BY ee 
“ADMINISTRA TIVE 
JUDGE HARRIS 


INTERIOR. BOARD OF. 
| LAN D APPE ALS | 


» rental payment on Mar. 20, 1981, - 


DOME PETROLEUM CORP.: 
7 _ November 9, 1981. | 


on behalf of Hore Pein oo a 


(Dome). On Mar. 24, 1981, BLM” 
received a Jetta f from Dome explain- ah 
ing as follows: ae me | 


, Our. ‘eomputer. Uanieertentia omitted Le. 


one tract under this lease, thereby incor- 
 reetly reducing the rental. Thiserrorwas 
noted by our Lease Rental. Clerk and the 
eheck put..to the side so that a manual — 
~ check could be written for the correct 
zB amount. Unfortunately, before this could. oa 
be done, the Lease Rental Clerk broke her. 
- leg in two places, as well as her arm. Thus). 
traumatized and. hospitalized, ‘she was. | 
‘unable to relay. to anyone the. action ] Pere 
, quired on the captioned lease. 7 | 


By letter dated. “May 7, 1981, cs 


BLM’s Chief, Oil and Gas Section, ae, 
notified Dome that its oil and gas 
lease NM 24455-A had. terminated © 
on Mar. 1, 1981, for failure to pay 
sai 2 the®. anwual, rental on. Or. Saeed : 
gee eo te , 
oe APPEARANCES: ‘Debra R. ‘Taupin, ; od ake 
. -Esq., Robert: C. ‘Hawley, Esq., Gretchen” 


“On June 1, 1981, the Nev Mexico ae 


* State Office issued a formal decision _ . 


= ‘ holding: that the lease terminated on 
~ Esq., Denver, Colorado, for appellant; a : 


ik y Robert Uram, Esq., Office of. the Solici- 
tor; Department of the Interior, for the - 


3 Mar. 1, 1981 (see n.1), pursuant to 
800. S.C. $188 (1976), because the - 
annual rental which was. due on 
7 Mar. 1, 1981, was not received until . 
Mar. 20, 1981, The decision stated a 
~ that-under 43° CFR 3108.2-1 (c) the - a 
a "lessee. was allowed 15 days from re- 
cone of the decision within which 
~ to file a petition for reinstatement 
of the lease and to submit a showing — 
| sc that failure to pay the rental on or -- 
ae OW ‘and - gas. lease NM O445b-A 2 
"was issued on Mar. 1, ‘1975. The an- 
 mwal rental for the seventh lease year 
was due on Mar. 2, 1981. The New 
on “Mexico State Office, Bureau of Land | 
~~ Management (BLM), received. ie 


before the anniversary date was yus- a 


; tifiable or not due to Jack. of reason- 
able. diligente: on. ‘the ‘part, of co ve 
‘lessee. af 


-1The ‘correct due date Sor fie: reiital: [pays 


‘ment. as subsequently recognized: ‘by BLM was. es 
Monday, | Mar. 2, 1981, as: Mar, 4, be was. a 
una 7 . . eit 
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In its notice of wien’ and state- 
ment of reasons filed June 8, 1981,? _ 


appellant contends, inter alia, that 


_  BLM’s decision to terminate the 
~ ‘lease should be reversed because ap- 


pellant paid the rental within 20 
days of the due date® and appel- 
a lant’s failure to pay timely the rent- 

al was not due to a lack of reason- 
able diligence, but rather to excusa- 


> ble clerical error which reasonably 
could not have been prevented by. 


Dome. 


Appellant xpi the vente | 
which led to its failure to make a 


timely rental payment as follows: 


‘During the week ending February 13, 
Lease 


bs 1981, Frances Jones, Dome’s 

- Rental Analyst, discovered that the com- 
puter check issued to pay the delay 
rentals on the subject lease was for $240, 
rather than the correct amount of $320. 
Ms. Jones removed the check from the 


amount. Over the holiday weekend which 


followed, Ms. Jones was seriously injured 
in an accident. The following week Ms. © 
' Jones cuanderwent surgery and was in-— 


capacitated until late March, 1981. Diane 
Tower, who assumed Ms. Jones’ responsi- 


bilities, did-not discover the flag on the 
- Lease record until mid-March, 1981, be-. 


cause the flag had been. accidentally 
tucked into. the record book itself. 


: 2 Appellant did not file a petition for rein- 
Statement of the lease. Its notice of appeal 
was directed to BLM’s May 7, 1981, letter. 
However, its letter received by 
Mar. 24, 1981, was clearly couched in terms 


of a petition for reinstatement. Therefore, the 
; May 7, 1981, letter may be considered the . 


denial of that “petition.” Dome filed a timely 
_ appeal of that denial. 
3In its letter of May 7, 1981, BLM had 


mistakenly stated that the rental was not_ 


received until Mar. 24, 1981. ‘The- rental was 
- actually received by BLM on Mar. 20, 1981. 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 


the lease, 


[88 LD. 


Appellant submitted sida ia of 


Frances J ones and Diane Tower in 
support of its explanation of the 
facts. : 


In its answer, BLM states that 


the lease terminated by operation 
of law because the rent was not paid 
on time. BLM contends that the 
- lessee does not qualify. for reinstate- 


ment because it did not show that — 


_ the failure to make timely payment 


was either justifiable or not due to — 
a lack of reasonable diligence. BLM _ 


_ states that the failure to pay annual 
rental on time is justifiable only if 


it is caused by circumstances beyond 
the control of the lessee. BLM as- 
serts that the failure to pay in this 
case is attributable to events within 
Dome’s control and that the record 
does not support a finding that the 


_ injury to Ms, Jones caused the an- 
nual rental to be paid untimely. 
computerized system and flagged the . 
Lease record so that she could request a 
new delay rental check in the correct , 


[1] An oil and gas lease on which 


: there j is no well capable of produc- 


ing oi] and gas in paying quantities 
automatically terminates if the les- 
see fails to pay the annual rental on 
or before the anniversary date of | 
80 U.S.C. 8 188(b) 
(1976); 43 CFR 3108.2-1(a). A 


terminated lease can be reinstated _ 
| only if, among other requirements, 
the lessee shows that the failure to 


not due to lack of reasonable dili- 
gence. 30 U.S.C. 8 188 (c) en) 


483 CFR 3108.2-1(c). 


BLM on. | 


Appellant has made no aiiseaton 


that ‘payment of the rental was 


made on or before the anniversary. 


- date of the lease. A check for the 


rental was hand-delivered to the 


BLM office on Mar. 20, 1981. De- 
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livering the pument to BLM after 
it is due does not constitute reason-— 
able diligence. See 43 CFR 3108. 2-1 
Melbourne Concept. Profit: 
Sharing Trust, 46 IBLA 87 (1980); 
Gilbert Mark Castillo, 36 IBLA 32 


(a); 


(1978). 


[2] A failure to inake Gries ores 


‘ment may be justifiable, however, if 


it is demonstrated. that at or near | 


the anniversary date there existed 
sufficiently .extenuating 


the rental fee. International Re- 
source Enterprises, Ine., 55 IBLA 
— 3886. (1981) ; 

Andrus, 649 F.2d 814 (10th Cir. 
1981) ; see also Martin Mattler, 53 


| ; (197 9). Proximity i in time and cas- 
ualty of the unfavorable occur- 


rence are essential elements. # art 


Chancellor, 24 IBLA 121 (1976). 
Accordingly, we are most concerned 


with circumstances. affecting appel- | 


lant at or near the anniversary date 
of the lease. Negligence, forgetful- 


ness, or inadvertence do not justify 
failure to pay timely since they are 
events within the Jessee’s control. 
Jan R. Christensen, 15 IBLA 72, 75 — 


~ ‘asz). 


‘We do not believe ore appellant. 


has provided adequate justification 


_ for the late payment. It is true that. 
. circumstances adversely affecting an. 
employee entrusted with payment of | 
the annual rental may justify a late © 
payment. See Dawid Kirkland, 19 


IBLA 305 (1975) (secretary solely 
responsible for personal accounts in 


- DOME PETROLEUM CORP. 
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-cireum- 
stances outside the feces control 2 
_ which affected its actions in paying 


See Ramoco, Ine. ve 


hospital under sedatives on and be- | 
fore the due date). However, in her 


affidavit (pages 1-2), Ms. Tower 


stated that she assumed the respon- _ 
sibilities of Frances Jones on Feb. 


17, 1981; that she requested checks 
in. the aoe amount for those 


leases which were flagged and which 
-had not been handled earlier by 
‘Frances Jones; that by Feb.- 20, 
1981, all of the checks which were — 


flagged had been issued in the 
proper amount and sent for pay- 
ment of March rentals; that the flag 


for the lease in. question had been. 
accidentally tucked into a book and 


was not readily visible; and that the 
check for lease NM. 24455-A was 


not discovered until sometime in 
IBLA 323, 88 LD. 420 (1981); March It is apparent from Ms. 
Bernard W. Crowe, 40 IBLA . ————— —— ee So , 


‘There is a certain inconsistency in the af- ca 


fidavits of Ms. Jones and Ms. Tower. Ms. Jones _ 
explained, her procedures prior to her. accident On 
as follows: | 


' “In February, 1981, I was working on pay- 


; ing ‘the delay rentals. due on all of Dome’s. 


leases. for March, 1981. The checks’ ‘came out 


of the computer during the first week in: Febru- 


ary. My analysis of the computerprinted de- 
lay rental checks revealed that approximately 


one dozen checks were incorrect. One of these — 
- checks was the delay rental check on Federal - 
Lease No. 


NM—24455-A. Dome Petroleum 


Corp.’s Lease No. NM~-24455-A covered 640 


‘aeres. 'The lease annual. rentals > are 50 cents 


per acre: Dome had assigned. operating rights — 
in one quarter section, 160 acres. Because of 
this, | the computer had made the check: out. - 


for $240. 00; -however, the amount should have | 
- been $3290, 00. On this. particular check, as well 


as the remaining ten or twelve checks, I placed ; 
a yellow self-adhesive tab on the rental. book: ~ 


| page on. which ‘this lease was described. This 
was my reminder system to request a manual ~ 


check. and personally see to proper posting of 


the delay rental check. The notation that I 
-made to: myself on the delay rental check for. 


Federal Lease No. NM-24455—-A was made on 
or about February 13,. 1981, w hich was a Fri- 


day. The following w eekened was a long week- 


end due to a holiday on February 16, 1981, 
which Was a Monday. On Friday, February 13,_ 
: —Continued 
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o Tower’ Ss statement that. ete cliecks 


_ were issued in the normal course of — 


; business, despite Ms. J ones’ acci- 
dent. Therefore, 


cause of the failure’ to make timely | 
payment: for the lease in this’ case” 
was the fact that the flag had -been 


accidentally tucked into the book, 


rather than the 1 injury to Ms. Jones. . 
Ms. Jones: stated in her affidavit at 


page 3: 


_In my opinion, the failure of Diane Tower a 
to catch this one payinent’ was completely = 
| inadvertent. and due entirely. to the fact. 

‘that the flag which I had placed: in the 
— book for my. reference had been: acci- 
. dentally tucked i in and was not obvious to 
-- anyone looking at the: sais bages of 
"> the books... | ie 


The Board has held that 1 mere in- 


2 ; advertence or negli igence of the les- 


see’s agent or employee is not suffi- 
_ cient justification for reinstatement. 


” SpRallips Petroleum: C6:, 29 TBLA 


114 (1977) ; Serio Exploration Co., 


96 TBLA 106 (1976); Samuel. J. 
Haas Testagrossa, 25 TBLA 64 (1976).In 
addition, the: complexities of appel- — 

Pe lant’s, business operations | do ‘Not... 


i ae 2 ‘jnonually ouieatcd the checks ‘that T had 
not -been able to mail out during that work- 


week to. insure. that proper payment Was mate 


of all. delay rentals.. Under. usual: procedure, : 
the check requests. would, be issued and back 
to me within three days and the mailing of. the. — 


the- ‘proximate | 


make its actions justifiable when . 


they would not be so if committed — 
by an individual. lessee. Fuel Re- 
sources Development Co., 43 IBLA 
19, 28. (1979) 5 see Serio Euplora- 
Hon Co., supra at 108; James 
Donoghue, 
(1976); 
847, 348 (1978), dismissed without 
prejudice sub nom. Pashayan Vv. 


95 IBLA — 980, 2981 
Monturah Co.; 0: IBLA 


Morton, No. F-74-5- Civ. (E.D. oe 
Cal., Apr. 11,1974). | 


Caen these facts, we cannot find 


“that the failure to make a timely ; . . 
rental payment was justifiable. - 


It is not necessary to consider é 
appellant’s. other arguments pre- 


sented on appeal, as the above. dis- — 
“cussion is dispositive of this case. — 
Therefore, pursuant to the au 
thority delegated to the. ‘Board of coe 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the deci- 


sion appealed from i Is affirmed. 
Bruce R. ‘Harris - . Be 
Administrative Fudge an 
Wr concur: | . | 7s 

Burn arp. Vv Parrerre 


Chief Administrative Paige 


| Doveras Ey ‘Hennrquss | ‘s 
| Administrative Judge i - ie 


delay rental checks’ would occur no later than. 


‘the 19th or 20th of the month, which is sub- 


| APPEAL OF WASHINGTON STATE 


stantial time for those checks to be received 
by the lessors.”’ (Italics added. y- 


Therefore, it: would appear from) her affidavit ny Se 
that she Tequested new checks for all the ~— 
- fmeorrect ones on February 13th, prior to her 
accident. However, : -Ms. ‘Tower stated in. her. 
. “As first priority, I went through 

the flags” placed on lease delay rentals, the .— 
-. amounts of which were incorrect. I requested 

checks in the. correct amount for’ those leases | 

_ which were flagged and which had not been 
handled earlier by Frances Jones.” Apparently, 


affidavit: 


based on: Ms. Tower’? S affidavit, ‘Ms. Jones did 


_ not request new cbecks. for all the leases, 


Cakast? No. 
No. 74042-0008, ACTION. 


UNIVERSITY 


‘TRCA-1467-6-81 and 1469-6-81. war 
Decided November ga, 1981 i oe 


723-042-0036, — : 


"Denied. 


| DBCISIONS OF THE DEPARTMENT OF THE INTERIOR (6610. 


so) 


oe a : Contrasts: Construction and i Operon’ 
ree Allowable Costs: et utes 7 7 


a Under. ‘two cost-no-fee contracts with an. 

.. -edueational 

. work to be done in accordance with ap- 

- . pellant’s. proposals. and. providing: for*a- 
as fixed- dollar amount. to. be paid for, over- . 
head expenses, the Board denies. claimed : 


institution - requiring. the 


overhead expenses. “attributable to the 


: Set terminated portion of the performance : 
time under the contracts and denieg re-. 
- the disallowed costs... 


covery | as. direct. expense the salary of. 
~~ the project. director because neither pro: . 
ed posal. contemplate this. expense ue: ‘be a 
< direct cost. : . 


Toe APPEARANCES: “Toacphi - D. "Hainel, - 
- Assistant Vice. President, Washington 


State. University, Pullman, Washing- to be paid on:specified dates about 6~ 


months apart. ‘Appellant claims the. 
- total fixed amount for overhead ex- 
-penses, After audit, the contracting 
officer disallowed GOAT of the $1,481. 
aad for overhead’ expenses 
under contract 0036 and disallowed 
ete of the. $1, 558. provided for 
ae overhead’ expenses on. contract. 0008. 
Sy Appellant ‘relies on the schedule | 


ton, for Appellant; Randi J. Green- — 
wald, Government’ Counsel, ACTION, 
ascent D. C., for the Government, . 


OPINION BY 7 
ADMINISTRATIVE JUDGE 
LYNCH coaek 


INTERIOR BOARD. OF. 
CONTRACT APPEALS” 


“WASHINGTON STATE: UNIVERSITY 
November 9, 1981 . | 


er foe ie. convenience. . of ae 


Government on June 12, 1975. After 
an audit of the contracts, the con- — 
tracting officer: disallowed: $8,478.20 : 
in claimed costs for indirect costs — 
attributable to the terminated por- 
tion. of the contracts costs accrued 
after. termination, and. the. direct — 
salary and. fringe. benefits for the. 


project director. Appellant — 


4 Indirect ‘Wapéneee! ao 


The contracts provided for the = 
payment of a fixed sum for overhead _ 


expenses in four equal installments ~ 


provision. of | the contracts, stating 


a | Background 


Appellant was awarded ciate 


| No. 73042-0036: on: June 27,. at 
and No. 74042-0008 on Jan. 


* a “the | fixed amount for all in- 


direct. expenses under this contract” 


shall be paid * * *” on certain listed 
ie dates. 


oe 1974, to. provide preservice taining that. upon termination, of the con- 


for a number of Peace. Corps volun-- 


The ‘Government. contends | 


tracts, the indirect. costs § as well os 


; teers” scheduled to serve in Vene- the direct costs ceased. 


 Zuelan schools. Both contracts refer- ie 
ence the appellant’s proposal to re- 
quire -the courses to be given as 
proposed. Contract 0036 was sched- 
-. uled. to’ be completed” on Oct, 22, 
ao 2 1975, and contract 0008 was sched- 
a ~-uled to. ‘be completed on Nov: 30, 
- 1976. Both contracts were termi- - 


- Appellant’s contention. ae thee 


fived dollar amount of overhead ex:: ...! 
‘penses should be paid on both con- | 
tracts is not supported. by. any evi- 
“dence that actual overhead expenses 
were equal to the amounts provided _ : 
for in the- contracts prior to termi- 


nation. There | is. no. allegation oo 
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proof that actual etic expenses 
were incurred at a rate higher than 


the 8 percent factor used to com- 


pute the amounts provided. _ The 
Government allowed recoupment of 
85.7 percent of the fixed amount on 
contract 0036 based upon’ a determi- 
nation that this amount of the con- 
tract work was expended prior to 
termination. On contract 0008, the 
Government allowed 50 percent of 
_ the fixed. amount even though the 
rate of expenditures for direct labor 


. Indicated only 33.388 percent of ne | 
contract work was completed. 


The claim for actual direct labor 
expenditures and the total fixed 


amounts: for overhead. disregards 


the basic relationship: between di- 


rect and indirect costs. Under the 
cost. reimbursement contracts, the 


Government agreed to pay for the 


direct: costs incurred and a fixed - 
‘ amount for overhead incurred. In 

most cases the obligation to pay in- — 
- direct costs is expressed in terms of 
a percentage of the direct labor 
~ costs because indirect expense is aC- 

-erued and distributed on the basis 


of the expenditure of direct. labor 
costs. Here, the amount for over- 
head expenses were. determined in 
accordance with Federal Procure- 
ment Regulations 1.15.3; which 
_ regulation is also referenced in the 

clauses of the contracts. entitled 


“Termination for Convenience of. 
the Government” (Clause 20). The 


fixed amounts for indirect costs 
were established in accordance with 
Attachment G to OMB Circular A- 
21, _ “Principles for Determining 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


me) LD. | 


| Cost Applicable to fone Con- 
tracts, and Other Adroenionis with .— 
Educational Institutions,” which is © 


incorporated in the Federal Pro- 
curement Regulations at 41:CFR 
1-15.303, | 
~ Clause 9 of the contracts, entitled 


“Allowable Cost and Payment” pro-. 


vides in pertinent part: “For per- 
formance of this contract, the Gov- 
ernment shall pay to the Contractor — 


the cost thereof.” Therefore the 


Government’s obligation to pay is. 
limited to the actual costs incurred. 


— The actual direct costs incurred are 


more readily determined than the | 


indirect costs. However, whether the 
"indirect costs are distributed on the 
basis of a percentage « of direct costs. 


or by means of a fixed-dollar 
amount, the obligation to pay for in-- 
direct expenditures is limited to ac- — 
tual expenditures. Here, the fixed- 


dollar amounts for indirect costs ae 


were allowed for performance prior 


to termination in proportion to the 


amounts expended for direct costs. 


‘We find that this method of de | 7 
termining the:allowable indirect ex- 
penses to be proper and equitable to — 
- reimburse appellant for indirect ex- 


penses incurred. prior to termina- 
tion, 

_ It is noted that the Government’s 
Answer agrees to allow $44.20 for 
telephone charges previously disal- 
lowed because they were incurred 
after the termination date of the 
contract (0036). The appellant’s _ 


claim: for additional indirect ex-— 


penses in the amount of 31, 026 is. 
thereror denied. 


lols) 


| Silery and Buaahes for P Pro ject 
Director _ | 


OK total of £87, 408 Asimed for} pay- 


_ ments of salary and fringe benefits — 
to the project director was disal-~ 
lowed under the contracts. Appel-— 


lant. claims these costs should be 


allowed as direct costs. because the — 
director has supervisory. responsi- 
bility for the teacher interns, was. 


involved in the proposal and plan- 
ning of the project, and partici- 


pated in all negotations and project 


decisions. The Government con- 


tends that the cost of the project | 


director 1s properly an overhead ex- 


pense because the cost proposals for 


the two contracts did not list the 


cost of a project director in the di-. 


rect cost category. The Government 
does not contest the close involve- 
ment of the project director, Dr. 


Guzman, in the administration of 


the contracts. However, it is noted 
that Dr. Guzman signed the con- 
tract proposal and negotiated with 


the Government for the awards. 


The Government points out that the 


proposals allocate all of the budg- 
eted direct costs for named instruc-. 


tors. and advisors and specified 
expenses. Both contracts require the 


_work to be done in accordance with 
appellant’s proposal. It is clear 

_ from the proposals that Dr. Guz- 

| man did not contemplate his serv-. 

ices would be charged. directly to i 


the contracts. 
Appellant contends that the Gar 


_ ernment’s: assignment. of a project 
= manager to the contracts indicated 
the need for : a, counterpart | to be as-_ 


"38945380 = 82-- 2.:.0L'3 
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a signed by. the ste tint a 
travel to Venezuela by Dr.Guzman 
was. approved by the Government; — 
that there is no indication that fhe 


Guz 


Government considered Dr. 


man’s performance to be less than 
satisfactory; that Dr. | 
efforts were necessary to assure the — 


Guzman’s 


achievement of the contract obj ec- 


~ tives; and that the Government. en- 


dorsed and actively utilized Dr. 
Guzman in the role of project direc- 


tor. None of these criteria are deter-— 
_ minative of the question at issue 
since they do not address whether 


Dr. Guzman’s salary was properly. - 
a direct cost under the contracts. 


The need for a project director, 


payment for his travel, his perform- 
ance, and dealings with him, does: 
not determine whether the salary. 
costs should be charged direct or 
indirect. Instead, it 1s the contrac- 


_tor’s accounting system and the con- 


tract agreements. that determine 
whether a given cost is to be charged 
direct or indirect. 

The appeal file does not disclose 
whether Dr. Guzman’s salary was _ 
charged to other contracts as a di- 


rect cost, so that consistency or past 


practices of appellant’s accounting 
system cannot be discerned. How- 
ever, the proposals referenced in the 


contracts clearly show that all of _ 


the direct costs were allocated to in- 


structors, advisors, and other | speci- 
fied costs without mention of a proj- 
ect director. Appellant does not 


contend that the plan for perform-— 


ance of the contracts was changed. 
after award to give rise to the need. 


for a project director. The cost pro- 


1020 


oe posi § indicate: that neither a 
~~ to the contracts contemplated that 
2s project director would be a direct _ 
-- cost under the contracts. Therefore, 
we find that the salary and benefit | 
ns costs of a project director. were not 


proper direct. cost under the con- 
: aia and the appeals, are ene 


|-Rossenn C tee | 
Administrative J wdge 


: i CONCUR: 


| a F, McGuiw - Dt 
- ie Administrative age 


= mine oF oo ASKA v. ad 7 
AREA ACTING DIRECTOR, BU- 
_ REAU OF INDIAN AFFAIRS, pAND 


ARCTIC JOHN ETALOOK — 
- gTBIA126 


| ett 


- Affirmed. 


ae Indian Lands: Allotments: Alien- e 
a Alyeska _ 
(Alyeska), appellant’s | predecessor | 
in interest to the road and pipeline. _ 

On May 27, 1980, the Juneau Area 
Acting Director rej jected. appellant’s 
easement request, for the stated — 
reason that BIA was. without au 
thority to grant a road and pipeline na 
right-of-way easement. across an = 
Alaska Native allotment without the. Sheds 


tion a8 


Where the owner: of an aldene® Native | 


- allotment. notified the. Bureau of Indian 


_ Affairs that. an agreement to alienate 
part of ‘his allotment. had been procured. 
from, him by fraud: and. that he. revoked 


his consent to the use.of his land for a 


~ road and pipeline by the State of Alaska, . 


the Acting. ‘Area. Director correctly de- 


clined to. take action to grant an ease- . 
“ment across the allotment to the State for - 


a road and pipeline. Departmental regu- 
oe deny the agency authority. to per- 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR | 


Decided November 9, 1981 | 
Appeal from decision by the Juneau. | 
Area Acting’ Director, Bureau. of In- — 
dian Affairs, denying appellant ease- 
‘Ments across an ‘Alaska Native allot- ‘ 
| a road and pipeline right- of-way 
. oe easement agreement executed. be- 
> tween appellee Alaska Native al- 
lottee | Arctic. John Etalook and 
Co. 


: ‘188. ae 


mit alienation of part of an Aiseke Na- pe ce 
tive allotment subject to restrictions . 
against alienation where the allottee ree 
fuses to. consent to the alienation, and = = 
there ig no other provision of law requir- —_ 
‘ ing or permitting the alienation. 


APPEARANCES. E, John Athens, In, a 
‘Esq., Alaska Attorney General’s Office, 
_. for appellant State; Robert ‘Thompson, : 
Esq. Office of the Solicitor, Depart- 
ment of the Intérior, for appellee Bu- — 
reau of Indian Affairs; 
ee Stephenson, Hats | Se appellee Arctic , 
7 John Etalook. i 


Clem H. 


OPINI on BY 
ADMINISTRATIVE 
ad: UDGE ARNESS 


my N TERI OR B OARD. OF 
a N DI AWN APPEALS | 


" Procedural aad F actual 
| B ackground 


“Briée to Mar. Of, 1980, the State 
of Alaska (appellant) sought. an 
administrative concurrence. by. the 7 
Bureau of Indian Affairs (BIA) i in 


Pipeline — Service 


consent of the allottee. The os ie 


2 ieee Director found. that ee the 

-»  allottee had notified BIA his agree- 
ment to. grant. an. easement was pro- | 
~~ gured by: fraud and the allottee re-_ 
. . fused to agree to a grant by BIA of © 
soe right- of-way predicated upon his — 
prior: agreement, sec. 2 of the Act - 

of Feb. 5, 1948, 62 Stat. 17, 18, 25 . 
US.C. g 304 (197 6) (all references 7 
are to 1976 edition), and Depart- 
mental regulation. at 25 CFR 161.8 — 


- (b), deny BIA authority to approve 


the easement. Appellant. seeks: ree: 


: view of that decision. 
“On July 20,. 1971, appellee: Eta- 


4 Soe applied for. ‘a Native. noe 
stead allotment ‘pursuant to. the... 
.. Native Allotment Act of. May. 1; 
1906, 34 Stat. 197. In.1974, subse- 

ee “quent: to approval. of appelle: Eta- 
-- Jook’s allotment. application by the 


| ‘Bureau of Land - Management 
(BLM) but, ‘before survey of the 


mee: homestead and granting of the al- 
Ogee. lotment,. Alyeska commenced con- : 
_.... struction of a portion of the Trans 
ae Alaska, ‘Pipeline | and haul road- 
Mp : crossing . appellee “Etalook’s- allot- 
ment. The road and pipeline were | 
built before appellee Etalook’s in 
7 ‘ierest In. part, of the land crossed by. 
__ the construction proj ject, was noticed 
by the builder, foe : 
After the allotment interest, of os 
| ‘appellee Etalook was recognized 
by Alyeska, the BIA’s Fairbanks | 
| .. Realty Officer met with representa- 
tives of: Alyeska and. appellee Eta-— 
— Jook. Several meetings resulted ina — 
a right- of-way proposal from. Alyes- : 
ka, said to have been. interpreted to 
- appellee Etalook in his. native lan- | 


“Etalook’s | 
BIA notified the State it was unable. 
to. grant an. interest. to appellant in’ 
those lands described i in the May 27, 


| STATE or ALASKA. v. JUNEAU AREA. ACTING ‘DIRECTOR “1021 A 
_ November 9, 1981 | i a 

guage, eich he: ‘acosptid on. » May , 

27; 1975. BLA’s recorded position — 

concerning: the negotiation consisted ‘ 

of a “letter of non-objection” also 


dated May 27, 1975. This document, 


r ecited that: it: did. not. constitute. Qa 


formal grant of an easement, which 


‘could not occur until. appellee Eta-. 


look received. his. allotment, and. 


concluded—*We: have no. objection 
at this time to the. agreements and 
permits you submitted, However, 
“this. non- objection. does | not imply 
is approval now and is not.to be con-. 

-strued as. any intent for € approval’ in 
‘the future.” . 


On May 21, ‘1979 9, prior ie agency - 


ceca upon a request by the State 
for 


easement, appellee - Etalook 
withdrew his consent to all. previ: . | 


ously executed easements across his _ 
property and informed BIA he re- 


fused to consent to any other road — 
or pipeline right- -of-way easements 
across his allotment, stating: ‘ 


| ~ Because both. the State of Alaska. and | | 
Alyeska Pipeline Service Company. have 


misrepresented certain facts. to me’ and © 
~ have: fraudulently misinformed me about. 


certain. matters: connected there with,.1- 
hereby . awithdraw all. easements that 7: 
have heretofore executed and specifically i 
direct you to- withdraw and not to” as 


- prove any such easements. or 


Following: receipt. of. je 
withdrawal . of. consent, - 


1975, agreement. Notification of the 
‘Acting Area Director’s decision was . 
peveen: to sseveliant. on. | Mar. 27 fy 7 
soe 7 ae 
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"Contentions of the Parties 


Appellant contends, first, that the | 


- consent of appellee Etalook was in 
fact. obtained and that the agency 


is now required under the circum-: 
stances of the case to execute the 


necessary documents to grant the 


desired easement to the State. Sec- . 


ondly, ‘the State asserts that BIA 
approval is not néeded because ap- 
- pellee Etalook transferred the de- 
sired easement prior to allotment, 
and a sufficient conveyance has al- 
-. ready occurred. Appellant relies 
_. principally upon a decision by the 

Interior Board of Land Appeals, 


State of Alaska, 45 IBLA 318 
(1980), in support of the position | 


taken. 


2 Appellee Etalook contends, first, | 
that the appeal by the State is not | 


timely, arguing that a final adverse 
decision was conveyed to the State 
prior to Mar. 27, 1980. ‘This conten- 
tion is not supported in the record 
and, as a factual matter, must be 
~ rejected. Appellee’s second conten- 
_ tion, which meets the appellant’s 
arguments directly, focuses on the 
series of transactions between ap- 
_ pellee Etalook and the appellant’s 
agents, in an effort to find over- 
- reaching on the part of the State. 
- To give full consideration to’ the 


contentions of appellee Etalook and 


the State an evidentiary hearing 
- into the events surrounding the con- 
struction of the road and pipeline 
and subsequent negotiations would 
be required. Under the circum- 
stances of this case, however, the 
factual issues urged on appeal by 
_ these parties are not reached. 


| “DECISIONS OF THE DEPARTMENT OF THE INTERIOR 7 


| 88 LD. 
The BIA. contends that inquiry | 
into the circumstances of the nego-- 


tiations between the State, appellee | 
Etalook, and Alyeska is not now the 


proper concern of the Department 


for the reason that Federal statutes 
and regulations preclude agency | 
action in this case where an allottee 
refuses to consent to alienation of | 


part of an Indian allotment which ~— 
is subject to restrictions against - 
alienation. The BIA takes the posi- 


tion that the State has a remedy in — 
eminent domain proceedings where _ 


the merits of the factual positions a ee, 


stated by the State and the land- — 
owner may be fully aired. The 
above positions as briefed by the | 


BIA are adopted by the Board for ey 


the following reasons. 


Discussion and Deion 


Pursuant to the Act of Feb. 5, — 


1948, 62 Stat. 17, 25 U.S.C. § 323 


(197 6), the Secretary is empowered | 


to grant easements across Indian 


trust or restricted Jands. This broad : 


grant of authority is limited, how- 
ever, by sec. 2 of the Act, 25 U.S.C. 


’ § 324, which requires the consent of 


the Indian “owners or owner.” The - | 
relevant proviso codified at 25 . 
U.S.C. § 324 reads: 


Rights-of- -way over and: across lands of — 


individual Indians may be granted with- ; 


out the consent of the individual Indian 
owners if (1) the land is owned by more 
than one person, and the owners or owner . 


- of a majority of the interests therein con- 


sent to the grant; (2) the whereabouts 
of the owner of the land or an interest : 
therein are unknown, and the owners or 


‘owner of any interests therein. whose 
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‘whereabouts | are erie or. a majority — 
thereof, consent: to the grant; (3) the 


heirs or devisees of a deceased owner 


of the land or an interest therein have © 
not been determined, and the Secretary © 
_ of the Interior finds that the grant will 
cause no substantial injury to the land’ — 
or any owner thereof; or (4) the owners. 

of interests in the land are sO numerous: 


_ that the Secretary finds it would be im- 


practicable to obtain their consent, and . 
i. _ also. finds that the grant will cause no 
a substantial injury to. the land or any 


owner. thereof. 


Thus, by dispensing ah fies sted 


for consent in specified instances, | 


sec. 2 implicity forbids rights-of- 
_ way over individual Indian lands 
_ absent the Indian owner’s consent 


in all nonspecified instances. Coast 
Onited 
States, 550. F.2d 639, 650 n.25 (Ct. 


Indian Community — v. 


Cl. 1977). Therefore, except for the 


enumerated exceptions, the author- 
_ ity conferred upon the Secretary 1 to. 
grant- easements: across individual. 
Indian lands by 25 U.S.C. § 823 is 
dependent upon the consent of the. 
owner. Appellee Etalook has ex- 
pressed in writing his refusal to 
permit an easement across his allot- 


ment for the State's: road and 
pipeline. 


Additionally, Gees has pro-. 
§ 323 (1976)) 
that the Secretary may prescribe 
~ ‘conditions necessary to regulate the » 
granting of easements over Indian 
lands. To implement this statute the - 


vided. (25. U.S.C. 


to. Department promulgated 25 CFR 
 161.3(b), 


_ ed over.and across any individually 


5 _ owned lands * ee without the HOE 


STATE oF ALASKA v. J UNEAU AREA ACTING DIRECTOR | 
_ November 9, 1981 


which provides that: 
“TN Jo right-of- -way shall be grant- 


toa 


written consent. of ‘ha owner or 
owners of such lands.” 7 

Accordingly, were the “Acting - 
Area Director to. have granted the 


request by appellant, such a grant 


would have violated restrictions - 


mandated by statute and. regula- 
tion. See Coast Indian Community 


vy. United States, above at 650..Since 


both the Act of Feb. 5, 1948, and the 


implementing regulation require oe 
- owner consent as a prerequisite to 


the grant of easements, the Acting - 


Area Director correctly: found that — 
he had no. authority to grant road _ 
and pipeline easements Across. ap- 
_pellee Etalook’s allotment. 


Where Secretarial approval i is the 
last act necessary to bring into — 
effect an agreement. between a re- 


stricted allottee and a purchaser of 


an interest in- the allottee’ s land, 


and the allottee refuses to proceed | 
-with the previously concluded bar- 

gain, the good faith of the pur- _ 
| ca is of no consequence. Bacher — 


v. Patencio, 232 F. Supp. 939, 942 


(SD. Cal. 1964), aff'd, 368 F. 2d 
1010 (9th Cir. 1966). 
even though appellant. claims to 
have paid fair consideration for ap- 
pellee Etalook’s easement, the trans- — 
‘action may not stand without Sec- 
retarial approval, | | 


‘Trying to find a completed sat 
of the desired easements, appellant — 
seeks. to. distinguish between allot- 


ments in which legal title is retained 
by the United States (“trust pat- 
ent”) and those instances where 
legal title is held by the beneficial 
owner. in 2° ‘restricted status (“re-. | 
‘stricted vt ame oe State 


Therefore, x 


“1024 
= a?) of Alaska, ied above, the argument. 


_. of the State is that the execution of 

an easement is, in this case, a mere 

a ministerial act for the Secretary 
“since appellee Etalook ‘is the legal | 
title holder of. the allotted: Jands. — 


which appears. at first to support 


appellants argument. However, the | 
three member panel of the Board. 


which issued the. decision each wrote 


a separate opinion to reach the Tes. 
sult of that case, which: was ‘to find 


that an allotment: to an Alaska Na- 


tive under: the 1906 Allotment Act. 


= which conflicted with. State claims 


to: the same land would not be can-— 
~ eeled by the Department under the. 
factual” circumstances — 
‘The language seized upon by appel- 


| lant. appears in only one of the three 


| opinions. It. is quoted out of con- 
_. text: even in the context of the case 
we where it appears it is clearly dicta. 
to the holding. If anything, the’ 
= decision in State of Alaska supports: 
» the action taken by the BIA i in the 
: @ase at hand. The Board ot Land 
7 Appeals, noting the provisions of 
i 43 CFR 2561. 8, z ——— that the a 


ae “The definitive ‘regulation on the’ nature 
, of property interest held by’ the owner of an 


allotment. obtained under the. Alaska Native. - 


Allotment Act, the. sprOvistOns of 43. CFR - t to grant the easements demanded by 


2561.3 state: 


(a) Land. allotted anger: ane “Act: ‘is the . 
property of the allottee and his heirs in per- 
petuity,.and is inalienable: and. nontaxable. os 
However, a native of. Alaska who ‘received an —— 
allotment . under the Act, or his. heirs, may 
with the. approval of the Secretary . of the’ 
Interior: or his. authorized representative, con-.. 
vey. the complete title to the allotted land by 
deed. The allotment shail thereafter. be free... 
of any. restrictions against alienation | and | 
taxation. unless the purchaser is a: native Or 
> Alaska: who the Secretary. ‘determines is un. - 
— able to Manage the land: without the protec. i 
. tion of the United States and the conveyance 
provides for a continuance-of such restrictions... 


ely applied by an allottee or ae heirs 


DECISIONS or THE DEPARTMENT OF THE INTERIOR 


described. 


owner Of: any 5 Maal Nace allot: - . 
; ment may not convey the land with- a 
out the Secretary’s approval. 45 7 os 


IBLA 318, 320, 322. . : 
“In practice, the Department oe 


7 always regarded the two types of — 
There is language in State of Alaska Indian title—“trust patent” and 

: “restricted fee”—to be entitled to — 

the same protections against ; aliena- 

tion. The responsibility to. prevent 


alienation of. Indian land. without 


consent of the Indian allottee and. 


the United States cannot be avoided 
by attempts to create technical dis- 

tinctions between the two types Of 
: Indian title. See Cohen, Handbook — 

of Federal Indian Law at. 108-10, 
: 221-97. A distinction such as appel- oo e. 
lant seeks to make is inconsistent 


with the clear intent of Congress to 


“restrict the power of an Indian to. ~ 


alienate allotted land, however ae 


title may be characterized, - | te 
Appellant and appellee Etalook | ag oat 
both attempt to. define i issues arising ee 


from the negotiations of the parties — 


in.1975 as the basis for deciding this: 


appeal; each argues. that the. other 


was guilty of some form of over- _ 
reaching which would be dispositive = 
of the controversy between them. — 
e Appellee Etalook, however, on May 


21,1979, divested the BIA of power 


appellant... AS. a ‘consequence, _ the 


Board can go no further in review. 


of this matter. than: to. reaffirm the 


action of the agency which refused 

to provide administrative. approval a 
of the easement agreement. dated a 
| Moy 27, 1975. a ie oe ee 





for. ‘approval 5: convey title to land allotted | 


under: the Allotment Act shall. be filed with ae 7 
the appropriate officer OF whe Bureau of. In- as 


dian Affairs. si 


[88 ED. o 


aan. We c concur: 


10) 


“The State has the’ power rie seek a a 


: remedy by action taken under the 
provisions of 25 U.S.C. § 857 (1976) 


to condemn the property rights it 


seeks in appellee Etalock’s allot- 


~~ ment. Nicodemus. v.. Washington 


_.. Water Power Co., 264 F.2d 614 (9th 
.. Cir, 1959). In this regard, the Board 
is advised that such an action has 
been: filed by the State in’ ‘federal 
_ district court for this purpose..(Civ. : 


No. F8i-40, U.S.D.C.. D. Alaska, 
filed, Sept. 29, 1981.) 


Pursuant to the authority. dele- . 
a “gated to the Board of Indian Ap- 

_ peals by the Secretary of the Inte- 
 vior, 48 CFR 4.1, the decision of the 
_. Acting Area Director dated Mar. _ 
2, 1980, is affirmed. In the absence — 
GE the consent of the allottee j ain this 

- matter, no easement. across his re- 
stricted lands. may be approved by FE 


‘the. Secretary. 


_ This decision ma nal t for the e De 


- partment. 


_ Administrative f wdge 


if Wa. ‘Parte es : oo 
Chief Administrative J viet | 


Jerry Muskrat , 
Administrative J Wii . 
‘SAHARA COAL co. 


3 IBSMLA s71 | : 
"Decided N ovember 80, 1981 


: Petition for. ‘discretionary 1 review. by 


Sahara Coal Co. of a Dec. 30, 1980, 


oe 4 decision ae Administrative Law J judge 


“SATTARA ‘COAL co. 
_ November 80, 1981 


Frederick A Miller. in Docket ‘No. . ' 
IN 0-29-P which sustained the valid- 
ity. of Notice of Violation No. 79-III- 
009-10 and reduced the assessment of 


the civil penalty. 


Affirmed. 


-1.-Surface Mining Control and. Recla- 


mation. Act of 1977: Civil Penalties: 
Hearings Procedure—Surface Mining » 
Control and Reclamation Act of 1977: 


| Notices of Violation: Generally 


Where OSM fails to serve wauentttes with 
copy of a proposed assessment and of the 
worksheets showing the computation.» 
within 30 days of the issuance of the no- 
_tiee of violation, pursuant. to” regulation, eS 
such failure shall not result in adminis | 
trative relief since the regulation is di- wae 
TertOty, ralner: than mandatory. ae 


‘APPEARANCES: Charles R. ‘Jelliffe, ve 
Esq., J elliffe. & Ferrell,” Harrisburg, i 
Illinois, for Sahara Coal Co.; Myra 
-Spicker, Esq., Office of the Field Solici- = 


tor, Indianapolis, Indiana, Susan A, 


oe a : ‘ Shands, Esgq,, » Mark. Squillace, Esq., ay on - 
| Frawxiny D. “Anwess and Marcus P. McGraw, Esq., Assistant 
Solicitor for Enforcement, Division of 
- * Bnfape Mining; Office of the Solicitor, 
Washington, D.C., for the Office of Sur- 
face Mining Reclamation and Enforce- 
‘ment. ie 


OPINION BY THE INTERIOR. | 
BOARD OF SURFACE MINING | 


-AND RECLAMATION 
| - APPEALS | 


: “The Board granted a petition fon 


discretionary review submitted by — 


Sahara Coal Co. (Sahara) of a Dec. 
80, 1980, adverse decision by the. _ 
7 ‘Heatings: Division: upholding the 
issuance of Notice of Violation _ 


(NOV), No. 79-TIT-009- 410 charg: ee 
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a ing a failure to pass surface dtain- 
age from a ‘disturbed area through | 


oy “sedimentation pond. The review 
is limited to whether and how the 


instant case might be distinguished. 


from Badger Coal Co.,2 IBSMA 


147, 87 LD. 319 ud The deci- i, 


sion 1S affirmed. 


‘Background 


On Nov. 19, 1979, an Office of 
we held that the provisions of 30 


Surface Mining ‘Reclamation and 
Enforcement (OSM) _ inspector 
issued. NOV No. 79-IJI-009-10 to 


Sahara for an alleged violation at 
rs its underground mine No. 20 located | 


in Saline County, Illinois. The 


- NOV alleged that Sahara failed to 


pass surface drainage from a dis- 
-turbed area through a sedimenta- 
tion pond in violation of 30 CFR 


T1717 (a). The violation was termi- 


nated on Dec. 31, 1979: On Jan, 7, 
1980, 49 days afer the NOV was 
issued, OSM issued a notice of pro- 


x posed civil penalty assessment of 
$1,800 to Sahara for that violation. - 


Sahara filed a, petition for review of 


the proposed penalty -assessment. 


with the Hearings Division, At the 
hearing on Oct. 30, 1980, Sahara 


| . moved for dismissal of the NOV on 


the grounds that OSM_ had. not 


complied with 30-CFR 723. 16(b), 


which requires that a proposed 


- assessment be issued within 30 days - 
That. ; 


of the issuance of NOV. 
notion was overruled. 


In his Dee. 30, 1980, decision, is 


| Administrative Law Judge upheld 


the violation and reduced the pen- 
ea from 800 to $700. Sahara : 


DECISIONS OF THE DEPARTMENT OF THE 


sessment conference to be 
within a specified period, are direc- _ 
tory, not mandatory, and that any- 
one desiring to interpose the failure 


INTERIOR [88 LD. 


filed a petition for discretionary re- | 
view on Jan. 12, 1981. The Board 
granted Sahara’s petition on Feb. 


13, 1981, subject to the limitation 


discussed below. — 


Discussion ine Opciones : 


[1] The sole question raised in 


~* this review is how the issues here 


might be. distinguished from those in 
Badger Coal Co. , supra. In Badger | 


CFR 7 93.18 (b), requiring an as- 
held 


to hold the conference as a bar to an 


assessment must show actual prej- 
udice.? Sahara has not distinguished __ 
the circumstances here from those in _ 


Badger and it has made no eoomane 
of actual prejudice. 

Nothing in any of the briefs: abe 
mitted or through any independent 


determination indicates that a dif- 


ferent application should be made - 
here from the one that was made In 


Badger. Further, no Departmental 


regulatory action since the issuance 


of the Badger decision suggests that 
the majority views expressed in that 
decision should be altered. 


1By Board order of Feb. 13, 1981, the peti- 
tion for discretionary review was granted for 
the express, limited purpose. of. ‘demonstrat- 


‘ing such distinction. 


2There is a factual distinction jetweek 
Badger and. this case. Badger Was: concerned 
with the “shall be held’? of 30 CFR 723. 18(b). 
‘We are here addressing the “shall serve’ of 


80 CFR 728. 16(b). For the purposes of this 
decision, 
a difference. 


such a distinction does not make 


= See 30 CFR 728. 17 (b) ; 


45 FR 58785 _ 
(Sept. 4, 1980). ‘a 


on ANCAB 152 


ie 
| ~The acoen of the Hearings 
: Division is affirmed. ? 


“Munviw J. Mirkin | : 
: Administrativ e Judge 


-— Newton. FRISHBERG 
Administrative Judge 


Win A. Trwin 


. a i Administrative Judy e 


SIERRA CLUB, INC. AND SOUTH- 


EAST ALASKA CONSERVATION: 


7 ‘COUNCIL, INC. 


‘Decided N ovember 30, 1981 


| Appeal from: the approval on May 8, 


1981, of the Alaska State Director, Bu- 
 . vreau of Land Management, of a “Plan 
of Action for Meeting the Require- 
ments of Section 22(k), Alaska ‘Na- 

7 _ tive Claims Settlement Act.” - 


Dismissed. 


~ Acts Alaska Native Claims Appeal 
a Board: ‘Appeals: J urisdiction - 


| : ~The approval of the Alaska State Dien! . 
tor of the Bureau of Land Management 


ofa general plan of action for meeting 


‘Alaska Native Claims Settlement Act is 


not a decision “rendered. by Departmental — 


officials in matters relating to land selec- 
tion arising under the Alaska Native 


Claims Settlement. Act” within the con- . 


text of 43 CFR 4.1(b) (5), and an appeal 
_ from the approval of such a plan must be 


a dismissed by this Board for lack of © 
= principle of sustained yield and under 


sue stielion. 


STERRA CLUB, INC. 
_ November 80, (1981 | | 
APPEARANCES: Durwood J. ‘Zaelke, Cs 
rs Esq., Sierra Club Legal Defense Fund, _ 

—- Ine, ‘for appellants. | 


est 
Alaska. for implementing §22(k) 
of ANCSA, with emphasis on four 
general areas of concern regarding a 


2 aR 


OPINION BY ALASKA - 


NATIVE CLAIMS APPEAL 


| BOARD | 
On Oct. By 4981, che” ciate. - 


- jointly filed.a Notice of Appeal from - 
the approval on May 8, 1981,:of the. 
‘Alaska State Director, 


Baread of | 
Land ‘Management (BLM), of a | 
“Plan of Action for Meeting the 


Requirements of Section 22(k), 
Alaska Native Claims Settlement. 


Act,” 85. Stat. 688, as: amended, AB 


U.S.C. $$ 1601-1628 (1976 and 


Supp. 11977) (ANCSA), The Plan | 


appears to be an unpublished mem-~ : | 
-orandum of understanding signed — 


by representatives of BLM, the For- . 
Service, and the State of 


forestry practices and coordination — 


| | | between Native corporations and 
a, Kista Native Claims Settlement | 


the State and Federal governments. 


Sec. 29(k),. as codified at 43 v. S.C. 
- §1621(k), provides: i | 


‘Any patents to lands eden this — : 


. ter which are. located within the bound- 


aries. of a national forest ‘shall. contain 


the requirements of sec. 22(k) of the . such. conditions as the Secretary deems. — 
“necessary to assure. that: - 


(1) the sale of any timber from such 
lands shall, for a period of five years, be 


subject to the same restrictions relating : 

to the export of timber from the United _ 
‘States as are applicable to national forest 
lands in Alaska under rules and regula- 


tions of the Secretary of Agriculture; and — 
(2) such lands are managed under the 
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taans gement practices for orotection and 


| : = enhancement. of. environmental quality no : 
— tess_ stringent than such management 
practices’ on -adjacent. national forest : 

a lands for a period of twelve years. 
‘On Oct. 21, 1981, this Board or- 
dered the. appellants to show cause 
_ why the Board. should not decline — 
to take jurisdiction. over the subject. _ 
matter of this appeal. Such order _ 


reference in. this appeal to any BLM 


- decision to convey lands. under | can 
 ANCSA. The appellants on Nov. 4, | 
1981, filed a oe to one Board’s s. Ss — 


“order. © 


| | defined in 43 CFR 4.1(b) (5): 


: Alaska ‘Native Claims Appeal Board. 
| The Board: considers and decides finally 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


: appeal. 


~The jurisdiction a ‘nie Board i is: 


188 LD. | 


. depo by Departmental ole als in a he 
matters relating to land selection. — 
arising under this Alaska Native. — 
~~ Claims: Settlement. Act” within the 

context of 43 CFR 4.1(b) (5), and 
an: appeal - from the approval of 
such a plan must be dismissed by ~ 
this Board for lack. of jurisdiction. | 
Based upon ‘the above. findings ~~ 
was based on the jurisdictional lim: | Gomiowe the this Board! hereby 
its of the Board established by De-. : 
: partmental regulation at. 43 CFR. 


| 4.1(b) (5) and the absence of. any. sono of the Board. 


the. - above- ee | 


This <prant a unanimous deci- 


Jv UDITH cM. Bane 
| Administrative J udge 


ae F. Deus bee - 
Administrative J fudge. 


_ Josner A Barpwrn ae 
Administrative e Julge | 


for the Department appeals to the head . - 


of the Department from findings of fact 


or decisions rendered by Departmental . 


officials in matters relating to land sélec- 


| tion arising - under the Alaska: Native . 


i Claims Settlement Act. (85 Stat. 688). 


Decisions ‘ 


to’ land ‘selection arising’ under the 


Alaska Native Claims. Settlement. 
Act, % within the context of 43 CFR. 
4.1(b) (5), do not include policy 
~ formulation. ‘decisions. regarding a 
certain class. or ceategory of lands - standing to appeal. - 
unrelated to. a. ‘Particular land 4 
_ Act: Alaska Native Claims ‘Appeal , 


selection. - 


[1] ‘auuiake the approval of 7 
| ie Alaska State Director of the | 
~ BLM ofa general plan of. action for. 


meeting the requirements of § 22(k) 


| of ANOSA 3 is not a - decision “ren ; 


‘rendered by. Dépares _ 


. mente officials i in matters: relating se 
; Agel from the Decision of the Alaska ae 


‘State Office; Bureau of Land Pogue is oe 


| PATRICIA AND WILLIAM 
| _ NORDMARK | 


6 ANCAB 187 a 


ment F-14844-A, row 
Partial. decision. _ Appellants have 


1, Alaska ‘Wative. Claims ettignent 


Board: Appeals: Standing 


Decisions ‘pursuant to. -ANCSA ‘affect ! 
us property interests. differently, depending, 

in part, upon the section of the Act on 

which each decision is. based. Applica- ede 
tion of the standing tests in 43 OFR 4, 802 7. 


Decided November 30, 1981 _ — 


ee ‘Alaska Native. Claims Settlement Act: 
| Alaska, Native Claims. Appeal Board: 


ao Appeals: Stending — 
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: manne take into acéount é the section: of the 


: 2" Ret: relied ‘upon in the decision under 
| _ appeal.” = 
2. Alaska Native Claims: Settlement | 
A Public Easements—. 
Alaska Native Claims Settlement. Act: 


Act: Easements: 


Alaska Native Claims Appeal. Board: 


Poe _ Appeals: ‘Standing ce 
eee oe Since ‘the: purpose. of a § 17 (b) (1) public 
-. easement is to provide access. across 
Native lands to lands not. selected, such 

se an easement necessarily affects lands. 

- -other than those to be conveyed: There- 

ok, fore, in asserting standing to: appeal a. 
eee 8 beg (b). (1) easement decision, a member 

-. of the public who claims a private in- 
terest in land other: than the land to be | 
a conveyed may rely on this private hold- 


ing as a “property. interest affected” 


- _ within the meaning of 43 CFR 4.902. 


cn Alaska, Netive. Claims Settlement 
: Easements: Public Easements— 


Appeals: Standing — 


Where appellants. Sse a public’ access 
easement under. §17(b)(1) of ANCSA, 
.. they may rely on their patented home- 

Site, located outside the conveyance, as 
"a property interest for purposes of meet- 

ing the standing. Pe of 43 CFR : 

a 4.902. | 


: pers Maska. Native: Claims - sitiicSient 
~ Act: Easements: 


Alaska Native Claims pee!) Board : 


Where appellants eiaim that their home- 


site is affected by. the Bureau. of Land 

Pe Management's. failure to reserve: a. §17. 
~~ (b) (1) public access easement, along.a —- 
road used by appellants. and the public, 
oo el because in the absence of such an. ease- 


‘ment their present. access route to the 
homesite may. be cut off by the proposed 
conveyance to a Native corporation, this 
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private ‘right. ‘of ACCESS, 
under existing law,. to. Fee valid viene —_ 


~ Act: Easemen: Public Easements—_ 
_. Alaska Native Claims Settlement Act: 


on 


is a claim: that their propery: interest is ' : 
‘affected within the. ferme of $3. CFR 4.902. as 


5. Alaska Native Clsims: Settlement Z at 
Act: Easements: Access - 


See. -17(b) (2) of. ANCSA ‘protects: i 22 


recognized by ANOSA.. 


“6. Alaska Native. Claims aia 
Act: 
tive Claims Settlement. Act: Alaska 
Native Claims Appeal 2 Board: oe : ae 


Easements: -Access—Alaska. Na- 


Standing Bed a Pie, oes 
Sec. 17 (b) (2) of ANOSA™ assures. bie. 


‘persons who have valid: existing uses do 


not lose access rights. because of the. pub- oe 


lie easements provided by §17(b) Chee 
The private right of access provided. to a 
holders of valid existing rights pursuant 
to § 17(b) (2) of ANOSA is separate from _ 
the right provided by §17(b) (1)- of. pub: - 
lic access routes. An. individual claiming ss 


standing to .appeal a “public | easement. 


decision must assert. public use of the — 


desired easement to. distinguish ‘it from... 
a private access ‘right under § 17 (b) (2). 
However, the. possibility | of ‘protection 


under §17(b)(2) does not preclude the _ 


holder of a property interest from assert-_ | 


ing that an easement decision affects ‘his 
‘interest SO as to meet: the standing re- 
| ‘quirements of 43 CFR. 4. 902. sie 


‘APPEARANCES: Patricia ‘and: “wit 


liam Nordmark,. pro se; Dennis. J. 


‘Hopewell, Esq., Office of the: Regional 
-. Solicitor, for the Bureau of Land Man: # 
| agement. _ ea eee 


OPINION BY y ALASKA 
NATIVE CLAIMS A PPEAL 
eae BOARD — ane 


| Summary 0 of A ppeal 


In résponse toa oon to aidiiins 


for lack of standing, the appellants | 


provided — for oe 
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are. found t to have standing to seek | 
a public access easement. The ease- | 


- ment sought would provide access 
for appellants and. the public, from 
a public highway to the Nenana 


River. Briefing is suspended pend-— 
- ing a decision in a related appeal on 


whether the Nenana River is navig- 


_ able, so that reservation of a public - 
- easement to the river would be con-- 
sistent with criteria for. easements 


under ANCSA and a 


J urisdiction 


The. Aisa Native Claims ss | 
_ peal Board, pursuant to delegation: 
of authority to administer the 


Alaska Native Claims Settlement 


Act, 85 Stat. 688, as amended, 43 
| (1976 ad. 
- Supp. I 1977) (ANCSA), and the 
implementing regulations in 438 


U.S.C.  §§ 1601-1628 


CFR Part 2650 and 43 CFR Part 


_ 4, Subpart J, hereby makes the fol- 
lowing ee conclusions and 


clecision. 


Preset and Factual | 
B ackground 


- [dpreitent® pikadings = state ‘that 
in the late 1950’s William D. Nord-. 
mark took steps to establish a Fed- 

eral homesite in the vicinity of the — 


Native Village of Cantwell located 
in the SEY, of Sec. 24, T.16S., R..7 
W., Fairbanks meridian. The land 
in question was at that time part of 


the Federal public domain. The rec- 
ord shows that in 1959, Mr. Nord- 


mark put in a road from the present 
Parks Highway to his homesite. It 


is the eventual legal status of this | 


DECISIONS OF THE DEPARTMENT. oF THE INTERIOR 


‘in 1968, 


and 


[88 LD. 


| rena. that. fori the basis ne this | 


appeal. In 1961, Mr. Nordmark filed — 


for the homesite and, after survey _ | 
Mr. Nordmark received _ 
_ patent to the homesite before the 


enactment of the Alaska Native 


| Claims Settlement: Act in 1971. 


On Aug. 9 and Oct. 28, 1965, the — | 
State of Alaska (State) filed acom- — 
munity grant selection application — 


pursuant to §6(a) and general: 


grant selections pursuant to §6(b) | 


of the Alaska Statehood Act. of 
i July 7, : 
U.S.C. Ch. 2, §§6(a) and 6(b) 2 
 (1976)). The selected lands were 


1958 (72 Stat. 339, 340; 48: 


near the Native Village of Cantwell 
surrounded | 
homesite. Tentative approval was 
granted. on Apr. 12,1966. - 
On Dec. 18, 1971; §11 of the 


al Alaska Native Claims Settlement. a 
Act (85 Stat. 688; 43 U.S.C. §§ 1601, 


1610 (1976)), withdrew the lands - 
surrounding the Native Village of 


Cantwell, including lands in the _ 
subject State selection application — 


for Native selection. On July 9, 


1974, Cantwell Yedatene Na Corp. 
filed village selection application — 
F-14844-A, as amended, for the 
surface estate of lands located near =~ 
the Village of Cantwell, including» _ 

lands within the subject State selec- 
tions and_ those surrounding: the 


appellants? homesite. 
The Bureau of Land Manage- 
ment (BLM), on Sept. 30, 1980, is- 


sued a decision which held that the 
disputed lands were properly se- — 
lected by Cantwell Yedatene Na. 
Corp. | 
State selection BPPHepcns, inelud- | 


Accordingly, conflicting 


rae 


the Nordmark.— 
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ing eee for Jands surrounding the 


appellants’ homesite, were rejected, 
the tentative approval: was re- 
scinded and conveyance was pro- 
posed to the Cantwell Yedatene Na 
Corp. | 

On Oct. 93, 1980, apnalinals filed 
their Notice of Appeal with the 


Board in which their position was. 


summarized as follows: 


Please consider this letter to be a for- 
mal appeal to include’in the conveyance 
document: to Cantwell Yedatene Na Cor- 
poration an easement: for an existing un- 
improved road from the Parks Highway 


_ to the Nenana River northwesterly along. 
the left (south) bank of Sline Creek 
(known to the BLM as ‘Slime Creek’) © 
located in the SE% of See. 24 TIGS R7W | 
Fairbanks Meridian. This is the same 


- easement request that BLM included in 


their ‘Notice’ of September 28, 1978 and 


ates conan as easement 16a. 
Easement 16a was eliminated from the 
‘decision’ of September 80, 1980. This is 


an appeal to reinstate this easement. It. 


is our means of “ACCESS to our homesite. 


_ Appellants’ statement of feawone 


- advance two. arguments. First, Wil- 


~~ Jiam D..Nordmark is entitled to. 


access to his patented homesite, 
which is an inholding. within the 
| village lands: : 


- He has been using this road : as access to | 
the homesite for twenty years. He put 


this road in himself in 1959 following 
-an older trail in the same location. This 
was in the days when the land was public 


domain, and the homestead laws were in . 


_ effect. In 1961 he filed the paperwork to 

- apply for the homesite. BLM surveyed 
the homesite in 1968, and he received 
patent in Dec..1971.-The road is currently 
- in use by a tenant who occupies the home- 


Site, We submit that this constitutes a _ 
valid existing right, and that the right 
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of access should. not be. diminished ms 
limited. z Italics added. ) | 


7 Appellants? Statement of Reasons 


aut 1; oe 7 
Saonaly nines contend. 1 that 


_ the general public needs access from 
_ the Parks Highway to the public 
waters of the Nenana River. This 


would entail classifying the road e 
from the Parks Highway to the ap- 


% pellants’ homesite and then extend- 
Ing approximately 550 feet further — 


to the Nenana River as a “public | 
easement” under the provisions of © 


§17(b) of ANCSA and enabling 


regulations (43 CFR 2650.4~7). 
The BLM has moved to dismiss : 


the appeal. With respect to the ap- ~ 
_pellants’ contention that because of — 
prior use they have a valid existing 
right to use the road for access to 
_their homesite, the BLM states: ; 


[AJny valid right of access to the appel- 


lants” homesite is clearly protected ‘by 


- Section 17(b) (2) of the Alaska Native 
‘Claims . | 
 ‘ANOSA'), 43 U.S.C. § 1616(b) (2), and © 


Settlement Act . (hereinafter 


the provision at pages 16 and 17 of the . 


_ Decision on: appeal which both specify 
“Chal. 7.35 


Le . any valid existing right recog- — 
nized by this Act [such as the appellants’ 


- patented homesite] shall continue to have 
- whatever right of access as is now pro- 
vided for under existing law.’ erie 


17(b) (2) further provides that 6 


_ this subsection shall not. operate in any : 
way to diminish or limit such right of | 


access.’ 


BLM’s Memorandum i in Support of ; 
Motion to Dismiss at 1. _ 3 
-Regarding eT, argument 
that the existing road from the 
Parks Highway, through a part of 
appellants’ homesite and up to the 
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-_ Nenana. River, ghould be Gaeiicd: 
-. as a public easement under § 17 (b) 
- of ANCSA, BLM contends that ap- 


i : -pellants ae any standing to. bring 
the appeal. In support of its posi- 
tion, BLM cites 43 CFR 4.902 which 


provides j in pertinent part. 


| may appeal as provided in this subpart. 


BLM relies on Board. decisions 


which have interpreted the above-_ 


Ass'n, Ine, 4 ANCAB 134 (1980) 
[VLS | 80-1]; 


a Conservation Society, Q. ANCAB 
oS (1978) [LS 77-11]. yo 


The Board issued an Ofder 1 for : 
S Further Information and. Clarifica-— 
tion on Aug. 20, 1981. This order 

asked the appellants | to: explain and. 
_ clarify the onowing. three aspets 


: of the case: 


1. While appellants contend that : 
the road between the Parks High- 
way and. their homesite is a valid 
* existing right (ie., a private. ease- 
- ment), do. the sppellants: also de- 


"DECISIONS or. THE DEPARTMENT oF THE INTERIOR | 


™ and Appeal of 
. Kodiak-Aleution. Chapter, Alaska’ 


closed. 


“E88: ‘LD. 


3. Does the ron in- . question: cn 8, 
from the entrance of the homesite — 

through the homesite as depicted on 
one map or does it follow the south- 
erm bank of the Sline Creek as de- 


picted on another map? 


In their response, the appellants . 


3 a 
Ray: party who. claims ae property. fe answered the Board’s. first question — 


_.. terest in land affected by a determination. 
_. from which an appeal. to the Alaska. Na-. 
at tive Claims Appeal Board is. allowed, or 
an agency of the Federal Government, 


“in the negative. ahey ay. aad Ge ahi 
| ally that: ee 


-The appeal. on pehalf of public: access was 
_ submitted in case there were no other 
way to get legal. access to. the homesite. ae 
Tt legal access to. the homesite. can be 
assured either by direct interpretation 

. of. the land claims act or bya “private” — 


cited standing regulation. (See Ap- — 
te peal of Morpac, Inc., 3 ANCAB 89 


easement, . then we request you. drop con- | 


. sideration of a publie easement. 


(1978) [VLS 78-53]; Appeal of 


 Chickaloon. Moose Oreck Native In reply to the second | inquiry y from | 


the Board, the appellants again re- 
- spond in the negative and submit a 
sketch showing the road as it pres- 
ently exists and how it could be 
> realigned to bypass the appellants’ as 
property entirely. In answering: the. 
Board’s third question regarding | 
the orientation of Sline Creek tothe. 
homestead, appellants affirm that - : 
the sketch made by William Nord- — 
mark which accompanied his letter 
of Oct. 20, 1975, to BLM was the | 
correct one. With the submission of 
the appellants’ letter of clarifica- i. 


tion, the. record on appeal: was | 


‘Decision . 


‘sire a public easement for this road ~ 


as under $17(b) (2) of ANCSA2 .- 
2. Do appellants desire the BLM 
to create a public easement under 
 §17(b) (2) through their property 
_ from where the road enters the: 


| homesite from. the Parks s Highway 
_ to the Nenana, River? - 


BLM’s motion to eis ieee 


| the: issue of whether the appellants .- 
have standing, within | regulatory 
¢eriteria in 48 CFR 4,902, to seek 

either (1) a public access easement, — 
pursuant to § 17 (b) (1). of ANCSA, | 
from the. Parks Highway across oe 


OE MOB AD Ses 


— “Wative. iad to. ‘ther. patented 


homesite and thence across Native 
es lands to the Nenana River, or (2) a 
private access easement, pursuant — 
— te §17(b) (1) of ANCSA, across — 
Native lands from the Parks High-. 
way to their homesite, coinciding 
-with the road they have constructed 


and used for this purpose. 


Sec. 17(b) (1) of "ANCSA” ae 
vides for the reservation. of. public : 
easements across lands selected by 


Native corporations, and at periodic 
ae points 


“Sec. 17 (b) (2) peers: in per- 


ae -tinent, part: “TA ny valid existing 

_» right recognized by this Act shall 
-eontinue to have whatever right of 

access as is now provided for under 


i existing law and. this. “subsection 


shall not operate in any way to di-.. 
. minish or limit such right: of access.” 
See. 17 (b) (2) is implemented by 
7 regulations i in 48 CFR 2650.4-7(d) 
Br : 
shall: contain . a general provision — 
a which states. that pursuant to sec- 
tion 17(b) (2) of the Act, any valid. 
existing right recognized by the Act. 
shall: continue to have whatever 
right of access as is. now w provided 


CAT conveyance - documents 


| for under existing law.” 


- Standing i is governed by ropulae: 
Se tions in 43 CFR 4.902, which grant 
| | standing to appeal to “[a]ny party |. 
- who claims a property interest in 
land affected by a determination 
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3 from which an appeal’ ie hs ie ; ae 
Native Claims ped isen Board i is ral _ 
lowed. I ta : , 
‘The appellants: Beer ies a é 

- property ‘interest in their. homesite. i 

; Having | been patented tothem priot — 
to enactment of ANCSA, the home- 


site 1S ‘not available for withdrawal, 


selection, or ‘conveyance under: the as 
Act. Title to the homesite cannot be —_. 
affected by ANCSA, and the appel- 
lants’ ‘ownership: of the homesite — 
~ does not place them in conflict with 
i along major waterways, | 
which are. reasonably necessary to 
guarantee “a: full ‘Tight of. public 
use and access for recreation, hunt- 
ing, transportation * fo and ’ oe - 
other public uses.” _ | 


the Native corporation regarding "3 


the latter’s title to land selections 
under” “ANCSA.. Accordingly, the 
question arises whether this prop- 
erty interest can be: affected, within 2 
the meaning of standing ‘require ae 
ments in 48 CFR 4.902, by BLM’s __ 

. failure to reserve the Public ease- 4 


ment, designated 16(a). 


In cases where an_ appellant co 
sought to. prevent. or condition | con- 
: veyance of land to a Native corpora- 
tion in- favor of its own claim of in- — _ 
terest in the same land, the Board) 
‘has held that, to have standing, the 
: appellant must claim a property in- 
terest in the land selected by the 


Native corporation. A ppedl of State | | 


of Alaska, 3 ANCAB 196, 86 LD.. 
925 (1979) [VLS 78-42] ; Appeal of 
Chickaloon Moose Creek Native 


Ass’ Ny Ine. 4 ANCAB 134 (1980) 


_[VLS 80-1]; Appeal of Chickaloon 

Moose Oreck Native Ass'n, Tne, 4 
-ANCAB. 250, (87 LD. 219 (1980), 
[VLS 80-1]. . i 


However, the Board. ie distin-_ 


; guished from the pagel of this ee. 
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3 jane ane to have reserved a pub- 
he easement : 


| ‘There’ are frntamentel legal differ- 
= _ ences between the effect of a decision to 


convey title and the effect of a decision to 


reserve a public easement. An easement 


reservation. under §17(b) (1) does not in- 


volve a competing title interest. A poten- - | 
. ea shes depending, i in part, upon the section 


of the Act on which each decision is 
based. Application of the standing 


tial appellant.desiring to appeal a public 


easement decision cannot claim a prop-. - 


erty interest in the land underlying ‘the 


easement, because, pursuant to ANCSA, 
title to the land underlying the easement 


goes to the selecting Native corporation. 


Likewise, a potential appellant cannot 
claim a. private property interest in a 
§17(b)(1) easement because these are 
- public easements. The concept of private 
ownership of a public easement is a con- - 


tradiction in terms. 3 
The argument that an speliaat must 
have a property interest i in the land to be 
conveyed, regardless of the subject mat- 
ter of the appeal, ignores the fact that a 


to reserve an easement across land affect 
property differently. 


[2] The Board holds that decisions - 


made pursuant to ANCSA affect property 
interests differently, with the effect de- 


pending, in part, upon the section of the 


Act on which each decision is based. 
Therefore, application of the standing 
test.in 438 CFR 4,902 must take into ac- 
count the section of the Act relied upon in 
the decision. under appeal. 


~~ 8 ® gate eo 
[3] Since the purpose of a §17(b) (1) 
public easement is to provide access 
across Native lands to lands not selected. 


the Board concludes that a §17(b) (1) 
easement necessarily. affects lands other © 


than those to be conveyed. Therefore, 
& member of the public who claims a 


private interest in land other than the 


land to be conveyed, in asserting stand- 


ing to appeal a §17(b) (1) easement de-_ 
_ cision, may rely on this private holding» 


as his or her ‘property interest’ affected 
within the meaning of 43 CFR 4,902. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


{88 LD. 


Joseph O. Manga et al.,5 ANCAB 

294, 240-242, 88 I. D. 460, 467-468 

(1981) [RLS 80-1]. 
[1] The Board reaffirms its hold- 


ing in Joseph C. Manga, supra, that — 


decisions pursuant to ANCSA af-— 
fect property interests differently, | 


test in 43 CFR 4.902 must take into 


| account the section of the Act relied i 
| open in the decision under appeal. — 


[2] The Board also reaffirms its - 


| holding in Manga that, since the 
purpose of a § 17(b) (1) public 


easement is to provide access across 
Native lands to lands not selected, 
a $17(b) (1) easement necessarily 


affects lands other than those to be 
conveyed, Therefore, a member of 
decision to conyey land and a decision — . 


the public who claims a private in- 


terest in land other than the land 
to be conveyed, in asserting stand- 
ing to appeal a § 17(b) (1) easement 
decision, may rely on this private 


holding as a “property interest af-_ 
fected” within the macamitg of 43 


| CFR 4.902. 


[3] The appellants, ike a ap- 


7 pellants in Joseph gd. M aNnga, supra, 
seek a public access easement under _ 


$17(b) (1) of ANCSA. Accord- - 


‘ingly, the appellants may rely on 
their homesite, located outside the 
conveyance, as a property interest, 


for purposes of meeting the stand- — 
ing requirements of 48 CFR 4.902. 

[4] The appellants claim that 
this property interest is affected by 
BLM’s failure to reserve a § 17(b) 
(1) public access easement, follow- — 


103]. 


~ ing the route of a road caistnieoa 


and used by the appellants and the 


“public for many years, from the 
Parks. 


homesite and thence to the Nenana 


_ River. It is the appellants’ position . 


that if such a public access easement 


is. not. reserved, following their 


present access route between the 
highway and their homesite, then 


- their present access may be cut off 


_ by conveyance of. the intervening 


land to the Native corporation. In 


: effect, they fear that without reser- 
- vation. of the public access easement 
‘designated. 16(a), they will become 


a “landlocked” inholding. It should — 


| be noted that the decision to’ reserve 


7 the public easement. sought would 


| affect. the Nordmar ks in the follow- 
ing manner: 


lic domain status, thus assuring the 
_ Nordmarks, as well as the public, 
the availability of this route. The 


Board concludes that, within the ; 
criteria set forth in. Joseph @. A. 
Manga, supra, this i is a claim that 


the appellants’ property interest is 
, affected, sufficient to. confer stand- 


ing. 


also been argued. that, so long as 


their existing private right of access 
to their property is guaranteed by 
—§17(b) (2), then they cannot claim - 


that their property interest is af- 
fected by the lack of a public ACCESS 
oa under 17 (b) ea 
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Highway to appellants’ 


this easement would 
follow the route of access they built 
while the lands to be conveyed to— 
the Native corporation were in pub- © 


' As to the Sipdlincan sdanitind to 
seek a public access easement, it has - 
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The Board addressed. this argu- 


ment in Joseph C. Manga, supra: 


It has also been: argued that even the 


‘holder of a private property interest 
lacks standing ‘to appeal because such 


individual is provided a right of access 


‘under §17(b)(2) of ANCSA, and there: 
oe fore the placement of-a public easement 
- ean have no effect « on his or her property 


interest. 


. * eo ee 


~The Board has already ruled that an. 7 . 
individual whose does not have a specific 


claim of property interest is without 
standing to bring an appeal. The thrust 
of the previous argument is that a per- 
son who does claim a property interest 
also lacks standing - to appeal a public 
easement decision because. such: person 


will continue to have a private right of 


access; and the property interest is there- | 
fore not affected by the decision. | 
The consequence of this position would 


_ be that no member of the general public, 
~ regardless of any claim of property inter- | 
est, would have standing to appeal a de- 


cision rendered pursuant to that subsec-" 


tion of ANCSA specifically drafted for 
the benefit of the general public—§ 17 (b). 


The Board concludes that neither the 
Act nor the resuinnons mandate this 


“result. 


a age. as ee oe eo 


vate right. of. access provided to holders. _ 


of valid existing rights pursuant to $17 - 
— (b) (2) of ANCSA is separate from the 


right provided in §17(b) (1) of specifi- 


-eally-identified public access routes. Pos- 
‘sible protection under $17(b). (2). does 
- not preclude the holder -of a property | 
interest from asserting that an easement ° 
decision affects his interest so as: to ‘gate. 
‘isfy the standing test of 48 CFR 4.902, 
‘However, an individual claiming stand- — 
ing to appeal an easement decision must 
assert public use of the desired ‘easement. 
in order to distinguish it from a oat (b)~ 
(2), private access right. | 


[4,5] The Board finds that the pri- 


. by, §17(b) 1): 
- routes. 
ae standing to appeal a public. ease-— 

“ ment decision must. assert. public 
-ISe- of the desired easement to. dis- 
 tinguish it from-as privaie access — 
_ Yight under § 17(b) (2). However, 
the possibility of protection under 
8 17(b) (2). does not preclude the — 
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[5] See. Tr(b) ( (2) ee “ANCSA is 
“protects the private right of access, 


7 provided for under existing law, to. 


any valid right - recognized: by | 
oe _ANOSA. a : 
[6] See. 17(b) (2) of ANOSA 
assures that. persons who! have valid - 
existing uses do not lose access - 
Tights” because of the. public. ease- 
» ments provided by § 17(b) (1). The 
private right of access provided to | 
- holders of valid. existing rights pur- » 

- suant to §17(b) (2) of ANCSA is 
separate from the right provided 
of. public: access. 
claiming 


An. individual 


holder of a property interest from — 
| asserting that an easement decision - 


The @etiaaes? interest, in ee 


- ing a public easement does more 
than protect the access which is 
already guaranteed by §17(b) (2). 
-. Located along the route currently 
oe used, the. public easement guaran- 
S i? tees them continued use of the exist- 
i ing route, without being required | 
_. to seek resolution of the question: of 
2s what: specific right. of. access to. a 
ae private. spelen e. Is oe by 7 
THY). 
- The ¢ appellants, accordingly, may ; 


"DECISIONS | oF THE ‘DEPARTMENT or THE INTERIOR 


8 ID. 


7 Hee. ae denied standing: on the ls 
grounds. that. any private right of a oe 
access they now have is in some 
- uanner Sa under r§ 17 (b) (2) ee 
of ANCSA. wes 
_ The Board finds that Petia andi. aaseh 
William Nordmark. shave ‘standing * 
to appeal BLM’s failure to reserve 
the easement: 16(a) in. the convey: = 


ance document, 


Having: found ° ais have. Oe a! 
standing to appeal, the Board now > 
considers. special circumstances of 
this. appeal. ‘Although - the. Board 
does not now rule on the merits, it = 
‘must be noted that: the. remedy iaseg 
: sought by the appellants, reserva- 
tion of a public transportation ease- ; 
2 ment, appears from the record to be ane 
unavailable ‘at the present time. 

While the easement, designated — oS 
16 (a). soughit by the appellants con-. 9.) .: 
nects at one end with a public high-- 
way, the other endisat the Nenana 
River. BLM has determined that 
the Nenana River at this point. wo. 
affects his interest: so as to meet the not navigable. Such a finding will 2 
3 standing cine of 43 CFR. result in the conveyance of the sub- 


: oo 4. 902. : _ merged bed to the: Native ‘corpora- 


= tion and the bed will not’ be consid-. ee 
ered’ “public land.” Accordingly, as a3 
~ BLM asserts, the easement. would = 
not: provide public. access across Na- _ 

_ ‘tive lands to public lands or waters,» 
as required by §17(b) (1) and im- 

- plementing regulations, but. would = 

- simply cross Native lands to reach. 
a point within the same Native se- 

. lection. There is no authority under 
-ANCSA for BLM to reserve such 
an easement. The record indicates 
- that BLM determined nottoreserve = 
easement, et 16(@ - on the basis of its Deed : 


a ‘gnding that ‘Hie Nenang: River is” 


_ nonnavigable through this area. 

. However, BLM’s decision that. the: 
oe Nenana River; is not navigable with- 
<n i in the conveyance area is disputed _ 


7 the Board. (Appeal of the State of 


~The appeat. on ‘behalf. of. public’ access 


» 


"PATRICIA, & WILLIAM N ORDMARK 
_“ | November 30, 1981 . $3 | 


law,” 


sured either. by direct interpretation 2 ee 
the land claims act-or bya ‘private’ ease 
ment, ‘then- we request: you ome consid: © 2 
: eration of a public easement. : 


. tected by §17(b) (2). of: ANCSA, 
-and that this protection is ade | 
quately provided by the general: ase. 
surance in the decision on. appeal. - 
that “any valid existing right recog-. 
- nized ‘by this: ‘Act: shall. continue 00% 
have. whatever right of access as is ~ 
now provided for under existing ~ 
and “this subsection shall not 
operate ' ‘in any way to diminish or ce 
limit: such right of access.”* - eee 
It should be noted that. gi7(b) 
a 2) isnot a granting clause confer-. i 
“ring a new right. of access to an in- 
| dividual’s: interest constituting - ao oi 
valid existing right under ANCSA... 
Sec. 17(b) (2) does not enhance: OR ..3 
change any such right of private ac- 
cess; it merely offers the assurance 
"that such right will not. be dimin- 
ished or limited by the reservation 
of access easements for the benefit. 
of the public under. $17 (b) (1). The a 
right of access. thus protected, if 
any, does not. derive from. ANOSA a 
but must. exist. ‘under. other. author- se 
ity. Where such a claimed right of  — 
private access thas not been formal- 
‘ized by a doctimented grant’from 
the. State: or Federal Government, oe 
ae and has not been adj udicated i inany 


| ee 1 ‘on. official land 
= was submitted i In. case there were no other. . forum. or. P atted. ee 
a, os way to get legal. access to. the homesite. 7 


= vs . it peers access to the homesite can sce as- = 


_ records, no mechanism exists . for- i 
ae to doen lenge or locate te such : 


“Moving to. dismiss the " apisall . 
in another appeal. presently. before BLM asserts that any valid right of eM, 
“private access: the’ appellants: may bak 


Sea & Alas a, VLS. 80-54.) If the Nenana, have to their homesite is clearly pro- 


is found to be navigable, reservation 
| of the easement sought by the appel- : 
~~ lant would no longer be inconsistent Z 
with criteria in § 17(b) (1). and the 
tk “regulations, and could be considered 
oo by BLM. iS 
os “Pherefore; the Board will ieee 
aot faster briefing on the merits of this 
en appeal until Appeal of the State: of 
Alaska, VLS 80-54, , determining the 
ae status of the. Nenane River, is de- - 
- -eided. If the Nenana River is de- 
a termined to be navigable, the Board. 
- will remand. the question of whether 
easement 16(a) should be reserved 
oe EO BLM for reconsideration. it the _ 
_ Nenana. River is determined to be 
ea nonnavigable, ‘the Board. will | rule ss 
o3 «con the merits, «2367294 
The ‘appellants not. nly. ae a 
Pegs public access easement, pursuant to. 
 §.17(b). (),. but would. prefer. some | 
_» form. of private easement reserva- | 
“- tlon,: assuring them. of access. be- 
ioe tween the Parks Highway: and their . 
-- homesite by means of the road they. 
built. and have used since 1959. As~ 
 . they stated 3 in their’ letter of f Aue, 26, 6; 
~ | 1981, a 
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an ‘easement. Sich: adjudication 
; would have to be undertaken by the 
~ courts. 

Accondinsty 3 in -ANOSA. convey- 
ances, BLM is not required to adju- 
dicate or reserve with specificity 
any private access rights pursuant 
to §17(b) (2), and insofar as ap- 


pellants seek such an easement res-_ 


ervation in this appeal, 1t appears 
that no remedy is available to them. 

Finally, the Board notes that the 
appellants in their pleadings have 


referred to the road between the 
Parks Highway and their homesite 
asa “valid existing right,” based on 


the fact that they built and used it. 


Sec. 14(g) of ANCSA provides 
that conveyances shall be subject to. 


“valid existing rights”; where cer- 


; tain: interests including rights-of- 
-.. way or easements have been issued’ 


to third parties on lands to be con- 
veyed, the conveyance shall be made 
subject to such interests and to the 


tight of the holder to all the rights _ 
Appeal of the State a es VLS 
80-54, | 


and. privileges ea with such 
| interests. ” 
“i Sec, 14(g) of. ANCSA states: “All con- 


-veyances made pursuant to this Act shall be 
subject to valid existing rights. Where, prior 


~ to patent of any: land or minerals under this - 


.. Act, a lease, contract, permit, right-of-way, or 

easement (including a lease issued under sec- 
tion 6(g) of the Alaska Statehood Act) has 
been issued for the surface or minerals: cov- 
ered under such patent, the patent shall con- 
tain provisions making it subject to the lease, 
contract, permit, right-of-way, or easement, 
and the right of the lessee, contractee,. per- 
mittee, or grantee to the complete enjoyment 
of all rights, privileges, and benefits thereby 
granted to him. Upon issuance of the patent, 
the patentee shall succeed and: become entitled 


to any and all interests of the State or the 


United States as lessor, contractor, permitter, 
or grantor, in any such: leases, -contracts, 
permits, rights-of-way, or easements. covering 


the estate patented, and a-lease issued under. 
section 6(g) of the Alaska Statehood Act 


DECISIONS oF THE DEPARTMENT oF THE INTERIOR 


acreage contained in such lease, 


| 88. LD. - 


While the appellants’ chardoteri- | 
cation of their road as a valid exist- 
ing right may, on first’ i impression, 
appear to invoke the provisions of 
§14(g¢), it must be noted that the 
appellants do not purport to hold 
an easement or right-of-way - 
granted to them by the United 
States in any formal manner. Their 
claim appears to be, rather, that by 
construction and use of a road 
across public lands to their. home- 
site, they created in themselves an 
interest in the road, adverse to the 
United States, which must be recog- 
nized as a valid existing right. It © 
does not appear to the Board that 


‘such a claim of right was within the 


contemplation of §14(g). 
Based on the findings and conclu- 


sions herein, BLM’s motion to dis- 


miss for lack. of standing in the , 
appellants j is denied. Further brief- 


ing in this matter is suspended 
~~ pending determination of the navi- 


gability of the Nenana River in 


‘shall Ey for all purposes as though _ 
the patent had been issued to the State. The 


administration of such lease,. contract, per- 


mit, right-of-way, or easement shall continue 


to be by the State or the United States, unless 
the agency responsible for administration 
waives administration. In the event that the 
patent does not cover all of the land embraced . 
within any such lease, contract, permit, right- . 
of-way, or easement, the patentee shall only 
be entitled to. the proportionate amount of 
the revenues reserved under such lease, con- 
tract, permit, right-of-way, or easement by 
the State or the United States which results 
from multiplying the total of such revenues 
by a fraction in which the numerator is the 
acreage of such lease, contract, permit, 
right-of-way, or easement which is included in 
the patent and the denominator is the total. 
contract, 


permit, right-of-way, or easement 77 
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This represents a unanimous deci- 
sion of the Board. | 


i Jane M. ‘Brapy ae 


Administrative Judge | | 


Anraan. F. Duwnre - 
Administrative Judge 


- fea A. Batpwin : - 
2 _ Administrative — 


i "PATRICK J. BLISS 


6 ANCAB 181 


| Decided N ovember 30, 1081 
Appeal from the Decision: of the ‘Alaska i 


State Office, Bureau. of Land ‘Manage- 


| and F-21915, 


"Partial decision. Appellant Patrick : 


J, Bliss has standing to appeal. , 
4, Alaska Native Claims Settlement 


Act: Alaska Native Claims Appeal i. 


_- does not preclude. an individual from | 

asserting that a public easement decision _ 
affects his.or her property interest so as 
to meet. the standing test of 48 OFR : 


oe Board: | Appeals: Standing 


- ‘The appropriate test of standing to vagpeal | 
a decision under ANCSA is not whether . 


a person is an “aggrieved party,” but 
whether a person “claims. a ‘property 


3 interest in land. affected by a determina-. | 
_ tion from which an appeal to the Alaska 
Native Claims Appeal Board is. allowed” 


as required by 43 CFR 4,902. 


2 Alaska Native ‘Claims. Seelam . 
- Act: ‘Alaska Native Claims glee? 


; Board: Appeals: Standing 


Decisions made pursuant to. ANCSA af- © 
fect property interests differently, with. 


_ the effect depending, in. part, ‘upon the 


_ Section of the Act on which each decision. 
is based. ‘Therefore, application. of the 


PATRICK J. BLISS _ 
November 80, 1981 


. Act: 
Rights: 
Claims Settlement Acti 
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standing test. in 43 CFR. 4.902. must take — 
into account the section of the Act relied 
: upon in the decision under appeal. 3 


8, ‘Alaska - Native Claims ‘Sedlement: : 
Act: 
2 Alaska Native Claims Settlement Act: 


Easements: Public Easements— 


Alaska Native Claims Appeal Board: 
Appeals: Standing : 


Since the purpose of a. -§17(b) ( 1) public | 
- easement is to, provide access across 


Native lands to lands not selected, such 
an. easement necessarily affects lands - 


other than those to be conveyed. There- 


fore, in asserting standing to appeal a 


§17(b) (1) easement decision, a member _ 
~ of the public who claims a private in- . 


terest in land other than the land to be 
conveyed may rely: on this private hold-. 
ing as his or her “property interest”. 


affected within the: meaning of $8 OFR 7 


“ment F-14932-A through F-14932- cis 


4, Alaska, Native ‘Claims Settlement — 
Conveyances: 

Generally—Alaska Native 
Easements: 
Public Easements — | 


Possible . “protection - under | §17(b) ia 


4, 902. 
5. Alaska Native Claims Settlement | 


Act: Easements: Public Easements— 
Alaska Native Claims Settlement Act: | 
- Alaska Native Claims Appeal Board: : 

| Appeals: : Standing 


An individual. claiming standing tor ap- 


~ peal a §17(b) (1) public easement deci- 
sion must assert. public use of the desired. | 
- @asement in order to distinguish it from | 


a §17(b) (2) private access right. 
APPEARANCES: R. ‘Eldridge Hicks, 


Esq., Ruskin, Barker & Hicks, for ap- : 


Valid Existing — 
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- pellant; G. Kevin’ Jones, Esq. and M 


: - Francis Neville, Esq., -» Office of the Re- 


- gional Solicitor, for the Bureau of Land 


- Management; Richard. Atuk, for a 


ing Straits Native Corp. 


OPINI ON BY ALASKA » 
_NATI ‘a OLAIMS APPEAL 
| BOARD ae 


Summary of Appeal 


in Tesponse. to the Bureaii- a4 - 


| Land Management's. motion to dis- 


- miss for lack of standing, the ap- - 
~- pellant is found to have standing to. 
_ appeal the Bureau of Land Man- 
agement’s failure to reserve three 
_ (8) ‘proposed - public ‘easements | 


: under: $17(b)(1) of ANCSA: 


- Appellant claims that the Bureau | 
of Land Management’s failure to | 
- -Yeserve an airstrip he constructed on . 


Z lands selected by the Native corpo-.the- Notice of Appeal and asserts 


ration, as well as two (2) existing BU erred | for fhe” oe : : - 


trail easements, not only adversely *°4S0P: 
affected” his mining operation, as 
- well as others in the same area, but 
prevented. the public. and ‘govern- 
mental agencies the use of the air- 
strip. and of access to the adiet | 
 publiclands. si 
The Board sodelaties t that ie ap- 
_ pellant’s - ownership of patented 
“ tiining claims located on public 
. lands outside of the Native-selected | 


lands constitutes property interest 
in lands affected to have standing 


under 43 CFR 4.902, to appeal an 
- issue of. public easement, under 8 1 ‘ 


a (b) q@y of ANCSA. | 
a | “Jurisdiction 


The Alaska Native ‘Clana a. 


- Peal. Board, > pursuant to delegation 


“DECISION S oF THE: DEPARTMENT oF THE INTERIOR i 


“in. this appeal. Appellant’s | 
ment of reasons was included. with © 


soe A 5,L Airstrip - 


_ hereof. - 


ie ‘Appellant aesetted BLM failed io’ a 


8s : LD. 


of authority to Baie neice ihe Alege” 
ka Native. Claims Settlement Act, _ 

- 85 Stat. 688, as amended, 43 U.S.C. 05 © 
§§ 1601-1628 (1976 and. Supp. rt. 
L977) (ANCSA), and. the imple- —~ 


menting regulations in 43 CFR Part | 


—) and 43 CFR Part 4, Subpart Jy ” a 
a hereby makes the following find- —o 
ae ings; conclusions and decision. | | ' neat 


| Procedural Background. 


On Apr. 25, 1980, Patrick J. ic 7 
appearing pro. se, filed a Notice of. 


Appeal of the Bureau of Land Man-. 
agement (BLM) Decision dated 

~ Mar. 27,1980. (F-14982-A through 
F-14939-C; F-21915), approving = 
for conveyance to Native. Village a 

| Corp. of Shaktoolik lands included 


‘state- . 


1. Failure ae the , United ‘States dees | 


‘ment of the Interior, Bureau of Land 
: Management: to recognize ‘those public 
- easement requests identified as EIN DAS e. ghik 
and EIN lla G5 
Beach -Airstrip-Public | ‘Land, Ungalik re an: 
‘River | area and shown on ‘Exhibit ASS 


~ attached. ‘hereto and. made a. > part 


comply | with: ‘procedural | require- ee 
ments and to base its decision on ap- 

- propriate information. On July 21,0. -.. |. 
1980, .appellant, by and - through” ees 
“counsel, filed an amended Statement es 

- ~~ of Facts Relied Upon for Standing. om, 

- On May 29, 1980, G. Kevin Jones, 

Esq., Office. of the ‘Regional Solici- 

tor, on behalf of BLM, filed an 

: Answer and Motion to Dismiss, as: 


es oe 


s, sorting, inter ais “Appellant has : 
not. claimed a ‘property. interest: in’ 
land affected by the BLM decision, 
43 CFR § 4.902; and he has not filed: 
a statement of facts upon which he. 
relies for standing, 48 CFR § 4. 903 : 


(b) (2). 
"The Board, on Aug. Ty. 1980, or- 


dered segregation of land affected by 


the appealed easements as identified 


4 in appellant’s statement. of reasons. 
A stipulation by the appellant and 
the BLM clarified a question as to— 
_ whether EIN 8L, L was intended to 
be included in the EIN 11a. 05; L 
ae ie Beach: -Airstrip- Public: Land, -ease- 
ee ment. Subsequent. to the stipulation, : 
an Amended Order of Segregation i 
was made: by the Board on Aug..22, 7 
1980, in -which the appealed ete sh 
: “ments were. described. as follows: : 
a. (EIN 14 05, L) a site easement. ‘for. é 
| an airstrip, six. hundred. (600) feet. - 
in width and six thousand (6,000) feet 
in length, located. ‘in. Secs. 1. and 12, :T. 
oe asl S., R. 11 W., Kateel River. Meridian. he 
* +b. (BIN ila'C5, L) An easement for. a 
_- proposed access trail, fifty (50) feet in 
_ width, from: site BIN 11 C5, Lin See. - 


1, T. 11 8, R. 11 W., Kateel’ River _ proposed. easements as follows: 


Meridian, easterly to: Ree: 6, T. 11 ‘S., 


RB. 10 W., Kateel River Meridian. 


(EIN SL, L) An easement for an exist- 
ing access trail fifty (50) feet-in width 
from the mean high tide line of. Norton 


oy 


. Bay in See. 82, T. 10 S., R. 11 W.,: 


-Kateel River Meridian southeasterly 


_ through Secs. 1 and 2, T. 11'S. R. 11 
ears AN. Kateel River Meridian to bush air- 


Strip BIN 11 C5, 1. 


Appellant: asserts that his prop- 
erty interests have been adversely 
affected. by the BLM’s. failure to 


“reserve EIN. 11. C5.L and EIN 
a ae C51, because. this sinetrip. is 


PATRICK. oe “BLISS 
_ November 30, +1981 


oe 


the ‘nay. runway ‘that: will: ene = 


date [sic] large-transport cate- | 
gory aircraft”’—and by. the failure eae 


of © BLM. ‘to “reserve EIN: 8L, L, 


Beach, Airstrip, Public Land, be- | 


cause ' the Appellant uses this access — 
to haul heavy equipment and large 


amounts of fuel which cannot eco 
nomically.. be shipped ‘by aircraft.” — 


Appellant contends that the 
standing requirements of 48 CFR 
4.902 are met in this appeal y with a 


: showing. that: 


.. [T]he ‘Appellant ¢ ‘claims an 1 ownership i in- 
L terest. in. Jand- adjacent: tO ‘the: conveyed . - : 
land, and that adjacent land of the AP... 
pellant. is” severely - affected. by a” BLM. 
determination to exclude the ‘subject. 7 
easements because. the Appellant loses _ 
access to. adjacent: mute: and ames 
lands. ae oF : : 


- Sens of Facts Relied Upon for ; = 


Standing ati2. - | re 
Appellant. specifically points ao 


that no contention is being made to — : 
establish any of the. proposed ease-  — 
ments as a private right of - access: 7 


under §17(b) (2) of ANCSA.- 


_ Appellant: further’ describes the - 


EIN 8L, Lis an existing secs | 
trail which. originates ata barge - 


‘landing site on public lands on the 


coast of, Norton Bay and- running . 


easterly on public lands ‘and across — 


Native- sclected lands into the min- 
eralized area; This route has been in : 


general public use since 1898 as a 
haul road to route equipment and 
supplies. Since construction of the 

- airstrip in. question in 1963, the por- 

tion of this trail within the selected _ 

- lands 3 is: also used for ore 
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_ equipment to maintain the airstrip 


ag well as to bring barged fuel and 
a equipment too heavy or bulky for 
air ihc tole 8 

EIN 11 C5, L is a site easerient 


for an existing airstrip (600’ x. 


6 000’) which is located entirely 
_ within the Native-selected lands. 
Appellant, started building the air- 
strip in. 1960 and construction was 
completed i in 1963. Surface relevel- 
ing and upkeep. of the field is re- 
quired annually. Appellant states 

_ that it is the only airstrip in the 


-. area which is capable of accommo- 


| dating large aircraft and is used by 


. various State and Federal Govern- 


ment agencies as well as the public 
as needed in addition to eeEvane the 
. mining interests in the area. : 
EIN 11a-C5, L 


oo easterly to public lands in T. 11 S., 
- R..10 W., a distance of less than 
one mile. 
_Appellant’s assertions relating to 
the airstrip (EIN 11 C5, L) also 


include the following : | 
~ Construction and maintenance of 


this airstrip by appellant was pri- 


- marily for the purpose of better 
serving the transportation needs of 


his private mining interests which 
_- could be accomplished by plane. 


Since 1963 the general public has 


used the airstrip as needed and ap- 
: pellant claims that the placement of 


_ cautionary devices installed. for the 
_ purpose of limiting liability to users. 


was not intended to grant or deny 
_. permission for public use. _ 

| : Appellant also states that the rec- 
ord on appeal reveals the fact that 


DECISIONS OF THE DEPARTMENT OF THE ETERIOR: 


is an ee ace. 
cess trail running from the airstrip 


the airstrip is used by many public 
and private interests other than the 
miners in the vicinity. These other 


uses, detailed in the statement of _ 
facts above; include: the Bureau of 
Land Management, Alaska Depart- _ 


ment of Fish and Game, U.S. Forest 
Service, Federal Aviation Adminis- | 


iration, U.S, Fish .and Wildlife - 


Service, a host of charter aircraft 


companies, various oil companies, 


guides and bear hunters, and fiveor ~ 


‘six people from Nome. 


Appellant vigorously argues that | 


while the proposed easements are . 


shown as three separate easements 
they are all substantially used in 
connection with each other by the 
public; that the uses for the access 
trails and the airstrip are not alter-— 


nate access routes but complement § .__ 


each other as access; and that there | 
are no practical alisrdatives accesses. 
to public lands. | - 
~The BLM’s memorandum, filed 
May 29, 1980, in support of its mo- 


tion asserts tne reasons for dis- — | 


missal of appellant’s appeal. - 
First, appellant lacks standing to 


bring this appeal. He has not as- _ 


serted a “property interest” in land 


affected by a determination by the — 


BLM, but has identified himself as 


an “aggrieved party.” An aggrieved 


party does not have standing, 43 
CFR 4.902. | 


It is BLM’s contention that dis- 


missal of appellant’s appeal for lack — 
of standing is within previous hold-. _ 


ings of this Board and argues that: - 


The test for determining whether or 
not a party has standing before this — 


Board is not whether such party isan 


‘aggrieved party’ but whether such erty ee 


(188 LD. ~~ 


1039 


‘aainis - a property interest in Jand af- 


fected’ by a determination appealable to. 


the Board, or is an agency of the Federal 
Government or in cases, involving land 
selection is a Regional Corporation, Ap- 


peal. of Sam E. McDowell, et al, ANCAB 
eae VLS 182 (March 29, 1978). 


~BLM’s Memorandum i in. Support of | 


Motion to Dismiss at 2. 


7 Also cited. is “the. Appa of 
 Gharles Gs and Sara. Hornberger, 
ANCAB VLS_ 9-387 (Jan. oe 


1980). 
Second, Sppaneae has not filed a 


statement of facts upon which he 
relies for standing as petaret by 


43 CFR 4.903 (b) (2). 


BLM further asserts sat a claim 
of private. right cannot provide 
standing 1 in this appeal by stating: | 


Appellant may have a ‘valid: existing 


right to the. airstrip and trails incident 


to his mining claim. It is clear however > 


. that public easements. may. not be. re- 
served under 17(b) (2) to protect private 


rights of access, * * * Anpellant’s rem- — 
edy, to protect. such existing rights as he: . 
may: have, if any,. is not to. appeal to. this. | 


Board but to deal directly with the Na- 


B, ‘Supp. 664, 678 (D.C. Alaska 1977). 


BLM’s Memorandum i in Support of 7 


- Motion, to Dismiss at 6. | 
BLM rejects appellant's te 


‘tion that his ownership of property | 
adjacent to the conveyed lands can 


establish a sufficient property inter- 


est in land affected by a BLM. deter- 
_ mination. The BLM states: 


. His. property is ‘outside the conveyance 
area and therefore is not being conveyed 
by the BLM. Appellant, apparently, seeks 
standing on: the basts of his past use of 


"g9-538 0 - 82-4: QL3 °- 
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State and Federal land to gain access to 


his private. mining claim and such use 


would not confer standing to bring this _ 


appeal. In the Appeal of Kodiak-Aleutian 


Chapter, Alaska Conservation Society, a 
-ANCAB LS 77-11 Saale ol, 1978). the - 


Board held: 


“The Board finds that the mere. s illeeas 
tion of ownership and use.of State and ~ 


Federal lands as members of the public, 


does _ not constitute a- claim of: ‘property 
interest’ in land, 43 CFR. § 4.902, and 


therefore the appellant lacks standing to 
bring an appeal before the. Board. ae 


ies added.) Id. at.” ee 
BLM’s Response t to Brief or Appel ? 


lant ab 2. 
Decision. 


‘The j issue in this partial decision | 


is whether appellant has standing ~ 
to bring this appeal under the re- 
quirements of 48 CFR Part 4, Sub- 

part J, 4.902, which provides: 


- Any party who. claims a property in- 


terest in land. affected by: a. .determina- 
~ tion from which an appeal to the:Alaska 


Native Claims Appeal Board is allowed, 
or an agency of the Federal. Government, 


- his subpart. 
tive ‘corporation and to resort to the may appeal as ‘provided in this subp 


courts if necessary. See Alaska Public 
Easement Defense ‘Fund v. Andrus, 435 ‘ 


However, a regional corporation shall 


~ have the right of appeal ; in: ony, case in- 
“ss volving land selections. 


Certain. facts eisvantt to ines issue 


of standing are undisputed in this 
appeal. Appellant. is the owner of. 


certain patented mining ‘claims Ssit- 


‘uated outside of the land area se- 
-Jected. by the Native Village Corp. 
of Shaktoolik. These mining claims - 

are located within T. 11 S., R. 10 
_W., Kateel River meridian, on pub- — 


lic lands adjacent to and in. close 
proximity with the a sr ense, | 
ments. 7 aie 
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~ opeltant neces ae BLM | 
: erred i in failing to make reservation ~ 
In ‘the. Decision. to. ‘Issue. Convey-. 
ance of the ‘three (3) ‘proposed 
public: easements under the pro- - 
visions of § 17 (b) (1). of ANCSA, 2 | 

oe ae tation easements: “may be. reserved : : 


: | which provides as follows: ee 


iz [81° ‘The Planning ‘Commission ' shall a 
identity public easements across” lands ee 


"ways which are reasonably necessary to 


ia guarantee international treaty obliga-_ 
tions, a full right of public use and: access. ee 
for recreation, hunting, : transportation, 3 
& utilities, © “docks,” and such other. public 
uses as. the Planning ‘Commission de- - 


: termines to be important. [4] 


The rationale for git (b) (1). i i 


(D.C. Alaska 1977): 


, “AS previously mentioned the Act grants - 
Ss to the: Alaska ‘Natives: 40 million acres 
of land in Alaska. The. specific. land» 
which. comprised the grant to eligible. < 
entities” was not delineated. Rather the. 
Village and Regional Corporations were 
- to choose their. land from. the areas desig- i ees 
| nated in. conformity with the Act. In such _ basis. for. standing under 84. 902 to oer? od. | 
-“eireumstances: ‘Congress was’ ‘justifiably : 2a ae 


| concerned that certain portions. of the 


| ‘State which were to remain in the public . 
= domain. would ‘become inaccessible’ or. 
: land-locked by. Native lands. ea appears, 


Ji It is noted: that decisions to reserve or cet’ 
_. reserve. public - easements ’ identified — by. the: 
: Planning Commission. are actually made pur-) 

Buant to § 17(b()3) of _ANCSA, which pro-* 
“Prior. to” granting ‘any patent under. ~ 


_ vides: 


«this Act to the Village Corporation and Re 
. gional ‘Corporations, the Secretary shall con- - 
sult with the State and the: Planning Com: 
~ mission and shall reserve such public ease- .~ 
ments as he determines are necessary.” To" 
eliminate confusion, however, the Board uni-_ 
_ formly refers: to public: easements as } being. 


established pursuant to 8 ar) ( a 


"DECISIONS or THE DEPARTMENT OF THE INTERIOR 


‘Bidtefors) that’ the pubis: easements were 


ta be reserved to. ‘provide access” to the - 
lands: not. selected. | = 7 ea 


“Implementing: regtdations “i in 43 


‘CFR 2650.4-7(b) (1) discuss. the 


purposes for which public transpor- 


Public ‘easements for transportation : 


purposes which: are reasonably necessary = 


-” gelected by: Village Corporations and the to guarantee the public’s ability to reach 


= Regional: Corporations and. at periodic. 
points along the courses of major water- 


: publicly owned lands or major waterways oes 
} may be’ reserved. across. lands conveyed - 

~ to Native corporations. Such. purposes ~ 
may also include transportation to and 

| from communities, | 
rine coastline, groups of private holdings =. 
_ sufficient in number to constitute a- public” eee oe 
“use, and. government reservations or in- a ene 
| stallations. | 7 = 


airports, docks, ma- 


| In’ the case ot : Joseph C. Bs . 
~ described by the court in Alaska. et al, 5 ANCAB 224, 88 LD. 460 
- Public Easement Defense Fund-v. (1981) ° [RLS 80-1], the Board ex- 


Andrus, 485 BF. ‘Sopp. 664, 674 a 
$4,902: when. applied to the right of — 


a private individual to appeal the sie 
reservation. of a public easement tee 

: pursuant, to §17 (b). of ANCSA. | : 
Board — concurs. with: the»: ee 
-BLM’s assertion that’ ‘being a party bs tae 
aggrieved by. a decision cannot. bea 


amined the issue of standing under _ 


The © 


: bring an appeal to ANCAB.. 


The Board in Joseph C. Mar anga, a 


| supra, reiterated its. finding i in this 
regard as. previously set. forth. Ine ; 
the case of Appeal. ‘of. Sam E. 


MeDowell, 2 ANCAB 850 (1978) ss 


| [VLS 78-2). 


[1]. Therefore, as. Os epoallaas ae 


| claim that he has standing to appeal a 
as party aggrieved, the Board con- ~~ 
eludes he does not. The Board finds =. 

| that the appropriate test of: stand- 

- a to a a a decision under 


188 Ep a 


/ ANCSA i is ; not ster a person. is 


2 an “agerieved party,” but whether 
es a person “claims a property interest 
in land affected by a determination 
- from which an appeal to the Alaska — 
‘Native Claims a Board is. 


allowed. 


BLM asserts: its: canes ‘upon 
Pee : previous ‘decisions of the Board to - 
_ show that before standing under . reserved across lands to be conveyed. - 


$4,902 is allowed an appellant must 
claim” a property interest in land — 


es affected by ay. determination appeal- 


ay able to the Board,” ? BLM’s position 
ds that since ‘appellant’s only claim <§ 88. I. D. at 466-467, 
of interest i in lands isin his patented _ 


| Teieah CO. Manga, supra, the lands — 


mining claims on public Jands, they 
-. cannot constitute a “sufficient prop- 


erty interest in land affected ‘by a 
| BLM determination to establish - | 
BLM to the selecting Native corpo- — 


standing,” because “This property 


~ is outside the conveyance area and 
therefore is not being. conveyed by | 
_. ‘the BLM.” = | 
Tn the case. of. Joseph: 0. Manga, | 
= supra, the Board, without disput- 
ing previous holdings that under | 


—-§ 4,902 a claim of property. interest 


affected by the BLM’s decision we 
oe a required for standing? stated : | 
a Appeal of Sam B. McDowell, 2. ANCAB 


850 (1978) [VLS° 78-2]; Appeal of Charles 
rn: and Sara Hornberger, 4 ane 112 (1980) 


 [VLS 79-871. 
. §In cases- here: an: appellant sought to 


_ prevent or condition conveyance of land toa 
= Native: corporation in favor of its” ‘own claim. 


‘of interest in the same land, the Board hag 


must claim a property initerést in the. land 


_- selected by the. Native corporation. Appeal of — 
‘State of Alaska, 3. ANCAB 196, 86. LD, 225. 


(1979) [VLS 78-42]; Appeal of. Chiekaloon 


Moose Creek Native Asa’n, Inc., 4 ANCAB 134 | 
(1980). [VLS 80-1]; ' Appeal of Chickaloon 
. Moose Creek Native Ase’n, Ine., 4 ANCAB 250, 
ih. 87 I.D. 219 (1980) — 80-11. 
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In- acl of the prior snpeals; the. aa. . 
lant sought to. prevent BLM from convey- 
ing title for specific. lands. ‘to a Native 


-eorporation. N either. appellant had previ- 
ously selected the land. 


In the present oneal: appellants do 


_ not seek to prevent conveyance | to the — 
in selecting Native corporation. 


They are = 


‘not competing for title to. the. land . pro- 


posed for conveyance. Rather, they. seek | 


to have a. public transportation easement & a 


‘There are fundamental legal. differ- | 
ences between the. effect of a decision to. — 
convey title and the effect of a decision 
to. reserve a. public easement. 


In this appeal, as in the case of 


in which the. appellant claims” to. | 


have a property interest are outside - 


of the lands being conveyed by. the . 


ration and only the reservation of | 


public easements under § 17(b) (1) -_ 
~ is being sought on the Native lands. — 


In Joseph C. Manga, supra, the 


| Board recognized that the property, : 
-interest. affected by the reservation. 
of a public easement pursuant to 
$17(b).(1) of ANCSA could be dis- 
7 tinguished from the property inter- 
est. required by other’ provisions of 
ANCSA. to give standing under. _ 
-§ 4.902 to’ bring an_ appeal. 
‘Board determined that: | 


‘The ‘. 


The argument. that an pppellaae inna ¢ 


-- have a property interest in the land to be _ 
held. that, to have. standing, the appellant : 


conveyed, regardless. of the subject ‘mat-- 7 
ter of the appeal, ignores the fact that. _ 
a decision. to: convey land and a- decision. 7 


fO reserve an easement ACTOS land affect ne : 
property differently. 


| 88 LD. at 467. 
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| ‘The Board affirms this holding ir in- 
- J oseph C. Manga, supra, and finds 
that. appellant’s 


7 principle. 


_. [2] The Boaid holds that’ deci 
tong. made pursuant to ANCSA 
_ affect property interests differently, i 
Be with. the effect. depending, i in. part, 2 
~ upon the section of the Act on which~ 
~~ each decision -is based. ‘Therefore, © 
eS application of the standing test.in 
6-43 CFR 4.902 must take into ac-. 
~~ count the section of the Act relied _ 
| “upon in the decision under appeal. ae 
The Board in Joseph OC. Manga, 


ost on concluded : 


The Board notes from: the court’s inte® 3 
1 pretation of the language in§17(b) (1). 7 
_. that. the purpose of a public. easement is.» 
~ to allow travel ‘across’ lands selected ‘by 
_ Native corporations to.‘lands not selected’ _ 
and: not for ‘purpose of access onto Native 
— lands: for such. activity as Honing: fish- 


: ing, trapping or recreation, 


88 LD. 467. 


An unusual ee may ae presented. < | 
ae because this appeal involves two (2) _ 
~aecess: trail easements. which appel- a 
~-Jant. claims complement. the ‘site 


ets easement for’ use. “of. ‘an airstrip in 


: “ment to reserve a. single continuous 


access route. This has no effect on 
the issue of standing since all three — 
© easements relate to. providing pub- 
- jie access across Native-selected = 


ca 3 lands ¢ to i see lands. 


_ DECISIONS oF THE ‘DEPARTMEN T OF THE INTERIOR 


patented mining — 
_ claims outside of. the selection. area 
are a property interest, within this 2 


13] Since the purpose oie a § 17 (b) 


(a) public easement is to ‘[pro- ad - | 
vide access across: Native lands to. ee eee 
lands not selected, the Board con= 
‘cludes that.a 817 (b)(1) easement = 
ie necessarily. affects lands other than ee O 
those to be conveyed. Therefore, a ae 
: member. of the public who. claims oe 


a, private interest i in land other than re 


the land to be conveyed, in assert-- 
-ing standing to appeal a. 8 17 (b) (eee... 
-gasement decision, may rely on this ate, 
private holding as his or her ‘prop- 
erty  interest’.-affected_ within: ‘the a oe 
“meaning: of 43 CFR 4.902. ar 
Appellant. specifically notes ae ce 
. the stated basis for allowing stand- 
supra, noted the findings. by: the 
~ court. in Alaska Public Easement 
Defense v. Andrus, supra, in inter- 
_. preting § 17( b) ot and based wees 


ing to appeal BLM’s failure to re- 
serve the three (8) easements in 
“question as public easements under» 
-$17(b) (1) of ANCSA, is wholly | Pa 
| separate from. any private valid exe 
isting right which may exist. BLM 
asserts that all of appellant’sclaim- 
ed usage of the proposed easements — eek 
reflects his.own use of State and * 
‘Federal lands for accesstohismines 
and cannot be the basis. to confer 
| standing to bring this appeal. BLM © ag 
_._further'states that appellant’s rem- 
, edy to assert. such a. private. right. oe 
is pmoteeted. under Si (b) @). a ore 
- ANCSA. . . he 
In this case appellant claims that! aa 
n BLM’s failure to reserve these three a 
order to provide access. to public (8) public easements under § 17(b) ae ee sae 
~ lands rather than a request of ease-. (1) will. not only” cause a loss of Ae 
| "means of access to his patented min- 
ing claims on public. land, but. will ee 
deny (over the samé route) use by 
other. property . owners: on the ad-— 
jacent: public lands, as. well as other oe © Reem. 


_ users a government aa <eeee 


188 ID. ae 


sa a cies” sand private. commercial inter- 
ests, who will have no other reason- 
ee, able: alternate route: to. access: the 
eas adjacent. public. lands. oe ee: 
“The -file- record contains docu- 
uate tentation: which affirms. appellant’s 
_ 9°... eontention that the. proposed - ease- — 
- ments have been used by the other - 
“private individuals as well as vari- _ 
ous government agencies and com: - 
--mereial interests to gain’ access to 
“the. adjacent public lands. ‘Whether — 
-- such use is sufficient to meet the 
- faetual” requirements necessary to... 
. reserve a §17 (b) (1) public. ease- 
> ment is: mobs an issue | in: athis Perea . 
ee decision, | Peta, 2, a 
ae Phe Board eee BLM’s conten inet et 
or “tion: that appellant’s possible claim = : 2 i 
_ of private access has any effect on . ee 
_ the issue of standing toappeal these = 
_. public easements: and affirms the RS oS a 
bes ~ findings i in Joseph C. Manga, Supra 
_.. [4,5] The Board finds that the .~_ = ee 
ei ptyais: right of access ‘provided’ oe ee ee 
holders of valid existing rights pur- os 
. suant to $17(b) (2) of ANCSA: ao) 
a ae separate from the right provided in 
mie ce (6 SAT (b) ( 1) of specifically-identified 
_~ public access routes. Possible: pro- cae 
tection under § 17(b) (2) does not — 
ne preclude the ‘holdér: of a ‘property : 
interest from asserting that an ease-_ 
ment decision affects his interest: ee ‘ 
as to satisfy the standing test of 43. 
ee CFR 4.902. ‘However; an individual 
- claiming standing to appeal an ease-. 
-. ment decison must assert: public. use » 
of the desired. easement. in order to’ — 
ee © distinguish it from a $17(b) (2) 
a private access right. — 
- The Board holds fiat the Appel- 
Ss Jant, ‘Patrick J Bliss, claims | an 
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“affected property. “Intereat™ » within es 
‘the meaning of 43 CFR 4,902 to.» 
have standing: to appeal. -BLM’s Ss 
- failure to reserve a public easement, 


under §.17(b) (1) of ANCSA. Un-. _ 


Jess: objection i is filed within fifteen 7 


(15). days from the date of. this par- | | 
tial decision, appellant, has thirty a 


(30). days. within. which to file any 
additional brief on the merits of the — 
‘issues raised in this appeal. Briefs ae 
filed thereafter by the -respectit ve 
“4 parties to this appeal will be in ace 
cordance with 43 CFR 4.908, et seg. ae 


“This represents a: ‘unanimous: de- a | 


‘cision of the Board. 


on sorte ML Baits . 
« Administrative J udge 


= Avteant: F Dosxive i 
| Administrative Jude ge 


eee A. “Biaiawin 2 
| Administrative J nage eer 


ory OF HOMER 


a ANCAB 203 


"Decided November 30, 1981 : | 


“Appeal from the Decision of the Alaska : 
State. Office, Bureau oe Land aaa 
ment AA-A1916._ | | ve 


Dismissed. 


ve “Alaska ‘Native “Glaims: Settlement 
Acts Alaska. ‘Native. Claims , Appeal = 
Board: ‘Appeals: | 


Standing 


When a ‘municipality’ Ss. aqdtereatlt: ina . “ 
- particular tract of land is based only on 
the possibility: that some day it. may ac-- 
- quire the land under the. provisions of. a 
_the Federal Property. and aie ¥ 4 
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| Services Act of 1949, as. ‘amended, the 
municipality’ S “interest” is too specula- 
tive to constitute a “property interest” 
under. 43. CFR 4.902. . 


2. Alaska Native. Claims Settlement | 


Act: Alaska Native Claims: Appeals 
7 Board: Appeals: Standing 


The appropriate test of standing to ap- ; 
peal a. decision under ANCSA is not 
whether a person is an “aggrieved party” 


-but whether a person “claims a property 


interest in lands affected by a determina- 
tion from which an appeal to the Alaska 
Native Claims Appeal Board is allowed. se 


3. Alaska Native Claims Settlement < 


Act: Alaska Native Claims: Pope 


a Board: Appeals: Standing 


‘The Act: of Jan. -2, 1976, P.L. 94-204, 89 


“Stat. 1145, as. amended, was clearly an — 
ae amendment. to ANCSA and the standing 
; requirements of the original Act (43 CER 


: 4.902) apply. to the amendments. 


APPEARANCES: A Robert’ Hahn, 


- Esq., Hahn, Jewell & Stanfill, for the 
Appellant, City of Homer; Dennis J.. 
Hopewell, Esq., Office of the Regional 
Solicitor, for the Bureau of Land Man-- 
“> agement; 
Graham & James, es Cook Inlet 


Stephen C. Hillard, _Esq., 


gion, Inc. 


OPINI ON BY ALASKA 


| NATIVE OLAIMS APPEAL . 


BOARD | 
| ae URISDICTI on” 
‘The Alaska Native Claims Ks 


 ~peal Board, pursuant to delegation. 
of: authority ‘to administer the 
_ Alaska Native Claims Settlement 
Act, 85 Stat. 688, as amended, 48 
“USC. §§ 1601-1628 (1976 and 


Supp. I 1977) (ANCSA), and the 


i implementing Pepulncns in 43— 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[88 iD. : 


CFR Part 2650 id 48 CFR. Part © es 
4, Subpart J, hereby makes the fol- 
lowe: findings, conclusions and 
decision." 3 


“Procedurat Bach ground 


On Feb. 4, 1981, ‘Cook Inlet Re- 
gion, Inc. (CIRM), filed selection 
application AA-41916 under. the 


provisions of sec. 12(b) (6) of the - 


Act of Jan. 2, 1976 (89 Stat. 1151), 


and I.C.(2) of the Terms and Con- 
_. ditions for Land Consolidation and ee 
Management in the Cook: Inlet a ote 
Area, as clarified Aug. 31,1976, for © 
the surface and subsurface estates of . 
| certain lands i in Homer, Alaska. 


“See. 12(b)(6) of the Act of s 


Jan. 2, 1976, authorizes conveyance — 

of lands to CIRI from a selection 
_. pool established by the Secretary of 
the Interior and the General Serv- | 


ices Administrator. .  - ; 
‘The lands are located asiae the 
boundaries of Cook Inlet Region. 


By notice dated May 20, 1980, the — 
lands and improvements within: se- 


lection AA-41916 were placed in 


the pool of properties for selection 

. 7 by CIRI, subject. to valid existing _ 
a rights. | n a 

The Bureau. of Land Manage- 7 

. Tint (BLM) decision here in ques- _ 

_ tion was issued June 23, 1981, and 

held that-the selection application 


of CIRI had. been properly filed | 


‘and met the requirements of the Act 
and of the Be yaaa issued eae a 


suant to it. | 
The lands in Gestion are on - 
as the FAA range site or the Homer 


H Marker Site within the City of © - 


Homer. Specifically, the lands are 7 
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ee a surface. ae eaubtars estates — 
located in See. 20, T. 6 S., R. 13 W., 
Seward oe more particularly 7 
: described aS: | 7 

- From. the vA corner common n to Sections 7 
19. and 20, ‘Township 6 South, Range 13 

ae West, Seward Meridian, in village (City) 
Or: ‘Homer, Alaska, go East. 238.5 feet: to . 


a 2 ineh iron pipe and the point: of be- 


ginning; thence. North 834 feet to a 20 
thence East 600 feet | 
thence South 30 feet; thence Hast’ 234. 


inch iron pipe; 


feet; thence South 804 feet to a 2 ‘inch 


aa iron pipe; “thence: West 834 feet to the © 
ee point of. beginning. ; > - 
_ Containing. approximately. 15. 63. acres. 


| “Appellant’s. Legal. Description and 


| : Request. to Segregate at 1. 
On July: 2: 1981, the City: tof 


- Homer filed with - die Board its 
mat Notice of. Appeal from the above- 
| mentioned. BLM decision. Further, 


appellant submitted a statement of 


‘ ‘Standing and Interest Affected and 


‘an Initial Statement, of Reasons on 


a that same date. 2° | 
| ‘On Aug. 17, 1981, the BLM filed 
= a Motion to Dismiss and a memo- — 


y andum. i in. support of that motion. 


to Dismiss for Lack of Standing. A 


further Reply Memorandum was. 
filed by appellant on Nov. 2, 1981; ~ 
and on Nov. 10, 1981, CIRI sub-_ 

mitted. its Supplemental Memo- — 


andunl: in Suppor ‘ot Motion to 


| Dismiss for Lack of arco 


‘By virtue Ge the. motions to die Song 
miss filed by both BLM and CIRI,. — 

the only issue before the Board ae 7 
this time is ‘whether or not the City: — 
‘of Homer has the necessary prop- 
, erty interest to appeal the BLM de nie 
-cison here in question. — of 


As noted previously, the jad: ‘ni ‘ 


question is comprised of slightly 
over 15.5 acres and is located within oy 
the. boundaries of: the City - of |. 


Homer. This property was origi- 


- nally held by the Federal Aviation 
Administration but. on Dec: 18, 
-1979,.it was reported excess ‘and of: 

fered to other Federal agencies for 


possible utilization pursuant to the 
provisions contained in sec. 202 of 


the Federal ‘Property and — a 
istrative Services Act of 1949, as 


amended, 40 U.S.C. § 483, fe in 


, ‘Recondance with procedures estab-. a 
lished by the. Federal Property _ | 
re: - Management Regulations 101-470 °° 
~.. On Aug. 21,1981, CIRI also filed a 
- Motion to Diane. for Lack of. 
7 Standing in which it concurred in 
_ . ‘BLM’s previous motion: The appel- | 
lant, on Sept. 10, 1981, submitted a 
ae Memorandum i In Opposition to Mo-" 
_ tion to Dismiss and CIRI followed — 
on Sept.. 98, 1981, with a ‘Reply. 
Memorandum in Support of Motion. 


By letter.dated Feb. 12, 1980, the 


General. Services ‘A Aininietea Gon . 
advised the State Director of BLM 
‘that the property in question had =. 
been determined surplus. and thus it — 
‘was appropriate for. BLM to make 
this property available for selection | 
by the Natives pursuant to the terms | 
of the Alaska Native Claims Settle- 
ment Act, as amended. a4 
After the:enactment of ANCSA a gt 


in- 1971, and before the Homer. He 
Marker Site, Nondirectional Bea- 7 
con; was.  excessed and. surplused i . 
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1979: ae 1980, an agreement. was 


~~. entered: into between the. Depart- 
- ment of the Interior, the State of 
: Alaska and Cook Inlet Region, Inc. 
is entitled the 
“Terms. ‘and: Conditions for Land» 
- Consolidation - and: ‘Management- in. = 


the Cook Inlet. Atea, December 10, . 
from which an appeal to the. Alaska Na- 
a3 tive Claims: Appeal Board is allowed, -or 
an. agency. of: the, Federal Government, 
“may. appeal as: provided in this subpart. 
~ However, a regional corporation. shall: 
have. the. right of appeal in: any. case 
es pfarolvins land selections... ; 


: This document 


1975, as Clarified August 31, 1976” 


-(T&C). The T&C was ratified. by 
Congress by the enactment. of P.L.: ; 
94-904. As this agreement ‘pertains - 
io this appeal, it t states ; in pertinent 


_ part: or eae ee 
om, Section LC. (2) (a) The. ee in 
"7g conjunction with the General Services 


; _ Administrator, shall ‘promptly identify - 
Ter and take the: necessary steps by Janu- bn 
ary: 15; 1978,. to- create ‘a. -gelection ‘pool 


which shall. consist of: all the following 


lands, within the exterior boundaries of 

_ the Cook Inlet. Region, now in existence 
vo OF. hereafter coming . “into existence by 
oat ool anuary 13, 1978: 7 


7 ; “a meteor : 


ie. The State shall be. inet of all a 
properties located within the . exterior . 


recommendation | of the JFSLUPC. 
T&C at 28819. 


As noted - ce aa ‘the conve 
Ee questi: before ‘the. Board vat gue a 


DECISIONS: age THE DEPARTMENT oF THE INTERIOR 


time is cree. ie cpdinnt ines ae 
: standing to bring this appeal before ee 
‘the Board. To bring an appeal a 
“person must meet the regulatory 
-eriteria. of 43 OFR 4.902 eee _ 


| ohne 


~ Any party" cite claims a \ property 4 inter- : 
est. in land: affected by a determination: 


“The appellant takes the: A vesidies | 


that it either has “a property inter- : 
est in land. affected” as. required by: 


43 CFR 4.902 or, if it fails to meet 


those: requirements, then. adminis- — — 
trative review ‘should be allowed - 


under either 43: CFR 47700 or. ABS ° 
CFR 4.410. | | 


In claiming a, property ae ace 
under 43 CFR 4. 902, the appellant eee 
relies primarily on two factors. . 
_ First, from 1962 and particularly i 
_ from 1969 forward, various city | 
| ‘matiagers and city officials consist- — 

_. boundaries of Cook Inlet Region’ to ‘be. ently and | on. ce regular basis. ex- an 
placed in the pool described in- subpara- 
graph I:C.(2) (a) and may require. Sec 
retarial _ consultation with ‘the Joint — 
. Federal-State Land Use. Planning. Com- — 
mission (JFSLUPC) with respect. to any —- 
_ specific piece of: property so included, ex-. 
cept those in subparagraph I: C. (2) (a) (i) | 
‘hereof, to determine. . whether private 7 


_ pressed. their interest: in the prop- Be 
erty for city needs. be oon 


Second, the appellant argues that 


, the State Director of BLM Tecog- | | 
nized the appellant’s interest in the - 
“property ’ when he: invited the appel- oe 
“lant to. submit. any data desired ‘be- 


ownership of such property would be in-- cA 


compatible with reasonable land manage- fore’ a decision was made to place 


nent principles; provided, that the See- - the property in the pool : as provided 


retary shall not. be bound ‘by any | 


for under Sec. I.C. (a) (ii). of the 


 . -T&C. The, appellant, in this regard, _ 
asks the Board to recognize that'a = 

property interest includes not. only. “5s 

traditional notions of real and. Pee pee 


188 Be 


oes = property, ‘but: ‘also de to. 
| ~~ those. benefits to which individuals — 
Mele OF. organizations may be deemed. to. 


have legitimate claims of entitle- 
ment under existing rules of under- . 
standing. 


In refuting appellant's’ Blamed 
property interest; BLM argues. that: 


appellant only had a, hope ‘or. an 


he anticipation. of some. day acquiring. 
the land’in question. In support of. 


| this argument, BLM cites Appeal — 


; of State of Alaska, 3 ANCAB 196, 
ee 86" I. D... 225. (1979) [VLS. 1 8 -AQ], 
oe for the proposition that this type. OE 


: speculative interest i in n land - was Te 


by ae jected by the Board. 7 
Tn its reply to the pésition: taken 
+ by the appellant, CIRT supports — 
“BEM? s. contention that: the. interest 
claimed © by. appellant | ‘is. fatally... 
«speculative. Also, CIRI : argues. that. 
appellant: cannot rely upon the pro- » 
visions. of the Federal Property and 
re Administrative ‘Services. Act of 


1949, as amended, because nowhere — 


ee, Fn the 44 sections cited by néoaant. : 
is a municipality granted a binding 
oo option; priority, or other nonspecu-. 

| lative right to. acquire the Federal . 

surplus land. In. addressing the ap-- 

_ pellant’s argument: that in asking’ ~ 

- the appellant: to comment on the. 

possible disposition of: the land, the 


State: ‘Director,’ BLM, \ somehow 
_- waived. the regulatory requirement 
of standing, CIRI contends that 


eh such. action: by. the State Director — 


“ was a mere oo and not. a 
waiver. iG a 
LL] The Board SGachides that the 


— : appellant lacks the ey. eae 
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“erty interest, in laid affected that ig! o pes 
‘requir ed by 43° CFR 4. 902, an ones 


therefore does not have standing to 
_bring this appeal. The appellant’s — 
claim to the land in question 1s mere- 
lya hope, desire or possibility, and. 


_ nothing more. This type of specula-— 

tive interest in: land has :been 're- 
» jected by. the Board as the bases for — 

‘meeting the standing requirement ~~ 
of 43 CFR: 4.902. In the Appeal of 
State of Alaska, supra, at. 234, the 
State of Alaska was. found | to Tack o 


tending because: 


-[8, AL. While a i sporerty, interest’ sur- 


. ficient: to: confer standing. under sec. 4, 902. ae oe 
need not be a vested. interest, it may not. : =e 
It is the — 
Board’s conclusion that where the State’ "So a 

‘interest’ in a particular. tract’ of land is 
| based only on the possibility ofadecision, 
| - at some future time, to select such land 


be completely’ speculative. 


obo preference. ‘to. other land: under ‘the 


- Statehood Act, the State’s ‘interest? istoo 
ee . . - 


‘speculative. to constitute. a. 
interest? under 43, CFR 4 902. 


Furthermore, the Board ae te- . i 


ewe: the:44. sections of the Fed- _ : | 
eral ‘Property and ‘Administrative aad 
Services Act of 1949, a8 amended, a 3 


cited by the appellant, and con- 


‘cludes that those provisions ‘donot 


establish in a municipality a bind- 
‘ing option, priority, or other non- 
speculative right to surplus Federal: 
_fFroperty. In other words, the Board — | 
“finds nothing | inthe above-cited Act ; 
that would, as the appellant: claims, a 
make the appellant a: beneficiary: re- 

cipient of the property in question | 


< because that. Act does: not mandate ess 
a. priority to local agencies to ac- 
quire lands s which a are deemed to. be a | 
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‘gurplus. A carebil reading of ‘the 


Act reveals that the Administrator 
of the General Services Administra- 
tion has been given broad discre- 


tionary © powers in disposing of sur : 


; plus land. | 
By contrast, lniiguage i in the TRC 
: establishing the selection pool, and 
designating which lands shall com- 


prise the pool, is mandatory. Sec. © 
an I. C.(2) (a) provides that: 


The Secretary, in sonfunetion with the - 


General Services Administrator, ‘shall 


| _ promptly identify and take the necessary. 
steps by January 15, 1978, to- create a 
selection pool which shall consist of . all : 


the following lands, within the exterior 


| boundaries of the Cook Inlet Region. 


ee ee = * ok 


(ii) Federal animplda property: : 


tea [Italics added.] 


904, contained in H.R. Rep. No. 


94-729, 94th Cong., Ist Sess., re- 
printed in [1976] U.S. Code Cong. 
~ & Ad. News 4120-4192, 4148, states — 
with reference to the exchange pool, | 


| “The Secretary is directed to maxi- 


mize a pool of federal properties 


available to reduce the extent of 


 out-of-region acreage. The Region, 


after such properties are declared 
. surplus, would be permitted first 
_ priority.” | 


Under Sec. 1. C. (2) ©): oD ine 
 . T&C, it appears that the State is 
_». the only entity which may challenge 
the Secretary’s determination that 
te private ownership of land is incom- 


patible with reasonable land man- 
agement principles. Although the 


State may require Secretarial con- - 


 sultation with the Joint Federal- 


_ State Land Use Planning Commis- 
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- sion. (JFSLUPC). (ac. louver Pe _ 


existence) on this point, this section 


of ‘the T&C specifically provides _ 
-that the Secretary is not bound by. 

any 
-JFSLUPC. Even this degree of 


‘recommendation of the 7 


participation is not offered to local 


government entities... 


‘Therefore, the Board. finds. that | 


when a municipality’s “interest” in 
a particular tract of land. is based 
only on the possibility that some — 
day it may acquire the land under | 


the Federal Property and Adminis- 


trative Services. Act of 1949, as 
amended, the municipality’s “inter- a 
_ est” is too speculative to constitute © 
8 “property interest under 43 CFR _ 
“ABO, 


[2] With espest to appellant's : 


second argument that the Board 

A sectional anilyein of P. L. a - should recognize that a-property in. 
terest includes not only traditional _ 

notions of rea] and personal prop- 

_ erty but also extends to those bene- 


fits to which individuals or organ- 


izations may be deemed to have le- 


-_gitimate claims of entitlement under 
existing rules of understanding, it. 


should be noted that the Board is — 


bound by:a restricted, as opposed to’ 

a liberal, standard with respect to 
~ the granting of standing..The appel- _ 
lant’s contention that. the Board ~ 


should use its discretion and liberal- 7 


ize the standing requirements. im- 
~ posed by 43 CFR 4.902 is, the Board 
concludes, the equivalent of asking 
the Board to apply the “party ag 3, 


grieved” standard: | 
‘The ‘language in 438 CFR 4.902 is . 


‘unique as a test of standing. While there _ 


is precedent. for the proposition that ad- 
ministrative boards | anaye, and 


should ie 


oo on wider discretion than the courts: in’ 
a determining who may appeal (see, Gard- 
ner vy. FOC, 530° F.2d 1086, 1090 © (D.C. 5 


Cir. 1976)), it is evident that. the ‘stand- 


: : : ard. in 43 CFR. 4, 902. was intended - to be | 
-° more restrictive than the test under a 


: ‘party aggrieved’ standard. The Board 


-... las. found’ that: the two standards. re-.° « 

quire: different. interpretations ‘and: that 

oo the standing test in 48 CFR 4.902 is the: 

s. . “more restrictive. (Appeal of Sam E. Me- 

"Dowel, 2  ANCAB 350 (1978) [VES 78 
oe 21. y. | 

co [The appropriate text of stand- - 

ing to appeal a decision. under ANCSA: is. | 

- not whether a person” is an ‘aggrieved ~ 

as: party,” 

oe - property interest in. land affected by a 

determination from which an appeal to 


‘put. whether, a person ‘claims a 


: ' the Alaska: Native Claims Appeal Board 
is allowed.’ © ee 


oe ~ Joseph. C. Mar anga on abs 5 ANCAB 
994, 936-937, 88 LD. 460, 465-466 
ee (1981) [RLS. 80-1]. Algo: see the 
a concurring opinion of Judge Bazel- 
le _ on in Koniag, Ine. , Village of Uyak 
eg ov. Andrus, 580 Fad 601, 614 (D. C. | 
Pree Crh 1978). = 
 . ) The eer therefore, cate ee: 
8 ‘its finding i in A ppeal of Sam EF’. Me- 
i. Dowell, supra, that the appropriate | 
te eG test of standing’ to appeal a. decision. 
oe te ‘under ANCSA i isnot whether a per- 
+. son is. an- “aggrieved party,” but. 
Pe - whether a. person “claims a property 
“es, 3 interest in lands affected by a deter-. 
7 - gmination. from which an appeal to 
the Alaska’ Native. Claims Appeal 
Board is:allowed.” 
eo ‘Having concluded that the appel- 
oe idnt lacks a “property interest in - 
land “affected” as required. by 43 
CFR 4,902, the Board must next. . 


~~ concern itself with appellants sec- 


ce ond contention that administrative 


CITY. OF HOMER... 
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ore review should be allowed. dithe: a es 
der'43. OF R 4.700 or 43 CFR.4.410. 
First, it is the appellant’s position. 
that an appropriate regulation. con- oe 
_ ferring standing is 43 CFR 4-700, - 
which only requires that a party be 
“aggrieved” in order to bring an. ap- gana 
peal. ‘This regulation provides, in . oe 
pertinent part: era 
Any party aggrieved by 3 an ee, : 
tory action or decision of a Departmental ae: 
official relating to’ Tights or. privileges ae 
based upon law in any’ cases or ‘proceed- 
-ing in which - Departmental regulations 5 ease 
allow a right: of appeal: ‘to the: head of: ‘the. a 
Department from such action or decision. cae 


~f3] The: appellant. argues that ae 
_ this appeal is not an appeal, from: 
- ANCSA but rather it isan appeal 
from a distinct and: separate stat- 
ute. Thus, appellant contends that = 
because CIRI would take land un- ~:~ 
der. the T&C. and not. under. the. 0 
actual selection process of ANCSA, oe 
the Board should look to 43:CFR 
4,700 and not to 43 CFR 4.902 for 
The... 
“Board ‘does not’ agree. The’ —* es 
finds that the T&C (Act. of J: an.-2y 
1976, P.L. 94-204, as amended). se S . 
“clearly an. “amendment to ANCSA 
and the standing requirements OOS 
the original act apply to the amend-. pea 
ments. Among other factors, the fol- 
lowing seem particularly pertinent : s. 
‘The preamble to P.L. 94-204 pro 
vides that the statute is “Fto] pro-- ae 
vide, under. or Ee amendment oF eal oo 


its “standing requirements. - 


1 Act of Jan. 2; 1976, PL. No. 94-204, $12, PkePe e 
89 Stat. 1150 as amended by. Act ‘of Oct. 4, ge NE 
1976, P.L.. No. 94-456, § 3, 90 Stat. 1935, 9 
Act of Nov. 15, 1977, P.L. No. 95— 178, §3(a), Pe ees 
91-Stat. 1369; Act of Aug, 14, 1979, Pale No. ha ae 
_ 96-55, §. 2, 93 Stat. 386. . Sy a Oo eae 


~~ Act, for. [certain purposes)”; 
T&C, as a statute, indisputably. 
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| ‘Alaska, Native Cine Settlement 
the 


ae modifies the original provisions of 


7 _ANCSA — and therefore amends - 
--ANCSA; and finally the T&C and— 


its enabling statute also provide that 


“the provisions of [ANCSA] are 
_ fully applicable to this Act.” [PL 
| 94-204, §18 (Jan, 2, 1976).] 
Lastly, appellant contends that — 


“Tif * * * the Board determines 


that It can only hear appeals based. 


on the provisions of 43 CFR 4.902, 


A ppeals under.48 CFR 4.410.” ? The 
Board cannot concur in this reason- 
ing. The Board carinot comprehend 


(248 CFR. 4.410 provides. in part: 


Board.” 


U.S. GOVERNMENT PRINTING OFFICE 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR ” 


[A]ny ads 
party to a case who is adversely . affected by a. 
- decision of an officer of ‘the Bureau of Land lash 
Management or of an administrtive [sic]  —~ 
law judge, shall have & elent to appeal to the * 


[388 LD. 


Because the Board has fourid 3 in this a 


appeal that it arose under ANCSA et 


or an amendment to ANCSA (Act 


of Jan. 2, 1976, P.L. 94-204, as 


amended) , this Board has jurisdic- 
tion. Having jurisdiction, the Board — 


_ was legally bound to apply 43 CFR . 
4.902 when the standing question 

was raised. When an appeal arises 
from ANCSA and the Board deter- 
mines that the appellant. does not 
have standing under 43 CFR 4.902 . 
_ to bring the appeal, there is no legal 


basis for concluding that this Board 
then it would seem clear that this 


Board has no jurisdiction in this. 
appeal and must transfer the case 
_to @ more appropriate forum, pre-__ 
sumably | the Interior Board of Land. 


lacks jurisdiction of the appeal and 


‘therefore must transfer the case to 
_ another administrative forum. 


Based on the findings and: -conclu- 


- sions herein, BLM’s and CIRI’s 
motions to dismiss for lack of stand- 
_ ing in the appellant is granted and 


_ therefore this appeal is dismissed. 
the reasoning that if it can only 


hear appeals based on 43 CFR 4.902, 
then it has no jurisdiction in this — 
appeal and must, therefore, transfer 
the case to another forum such as. 
Interior Board of Land Appeals. — 


This represents a unanimous deci- | 


sion of the Board. » 


> ieee M. Brapy : 
Administrative Judge | 
Amo F. Dunwine ; ee 
| Administrative Judge : 


od OSEPH A. “Bapwin | | 
_ Administrative Judge 
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-NONRESERVED WATER RIGHTS—UNITED STATES 
oe _ COMPLIANCE WITH STATE LAW 


. September ‘11, (1981 


| NONRESERVED 1 WATER RIGHTS— 
COMPLIANCE 


UNITED STATES 
‘WITH STATE LAW* 


| M-36914 (Supp. 1) 


September 11, 1981 : 


= Water. and Water Rights: “Federal 


AppropriationWater and Water 


as Rights: State Laws | 


The National Park Service, Fish and: 


“Wildlife Service, Bureau of Land 


= Management and Bureau of Reclamation 
must follow state substantive and proce- 
dural law when. appropriating water ex- 
cept in the limited instances where water 
is necessary to accomplish the original | 
purpose(s) of a Federal. reservation or. « 
oe protect the navigation servitude. 


: : ; This Supplements. Solicitor’ s ‘Opinion 
ie M-36914, 86 LD. 553 - (1979) and — 
ae (Supp. ); 88 LD. 253 (1981). - 


OPINION BY. OFFIOR OF 
Bt. THE SOLICITOR 


‘Secretary 

Solicitor _ | 
_ Sussxuct: Nonreserved. Water 
} - Rights—United _ 


States Compliance _ 
with State] Law. 


ae - LINTRODUOTION 


ae - Solicitor’s Opinion No. “ML36014 
of June 95, 19791 

“Prior Opinion”) sets forth a par- 

~ tial analysis of the nature and extent. 


of: non-Indian federal water rights 


7 : for the National Park Service, Fish 
ae and ‘Wildlife Service, Bureau of 


‘Not in. . chronological order. 
uP ag a8 LD. (553. (1979). 


 §0- -called. 


| theory. 
(hereinafter. we 


Land. Management. In addition. to 


the 


federal statutes. 


 10BB 


Roclaniation a the Baa of 


.. its major conclusions concerning re-— 
served water rights,” - 
Opinion announced the existence of 
what has come to be referred to as 
“non-reserved federal water rights.” _ 
As. defined by the Prior Opinion, 
- “non- -reserved” water rights repre- 
sented a class of federal appropri-_ 
ative water rights that may possi- 
bly be claimed by the United States 
_ for congressionally authorized pro-- 
grams.’ The Prior Opinion asserted 
that these non-reserved federal 
water rights are automatically ap- 
 propriated by the mere application 
of water to a beneficial use and are 
acquired by the United States with- 
out regard ‘for or compliance with 
state substantive law. On Jan. 16, 
1981, a Supplemental Solicitor’s 
Opinion (hereinafter “Supplemen- 
tal Opinion”) was issued which ad- 

_ dressed the inapplicability. of the 
ee “non-reserved” rights concept under — 
certain 
- Opinion further analyzes the con- 
_ stitutional and statutory. bases for —~ 
. the “non- reserved”. _water . rights Aap 
doctrine based upon an exhaustive — 


‘Prior 


This | 


review of the issues related to the. 


‘“non- -reserved”? : 


non-Indian land management. agencies in the 
Department. I may: further review those por- 


186 I. D.: at 574-578. 
4 86 I.D. at 574-578, 612-616. 


8 LD. No. 12 


‘ag 


2This Opinion is not intended to modify 
or supersede any portion of the Prior Opinion . 4 
dealing with the reserved water rights of the | 


rights 
To.the extent the | Prior _ 
Opinion and the Supplemental 


‘tions of the Prior Opinion at a future date as. 
_ specific circumstances warrant... 


rescinded. 


| 1. BACKGROUND — | 
“In brief, ‘the proponents of ‘the 


federal non-reserved rights theory. 
assert that by enactment. of various - 
~~ and use statutes “Congress author-— 
ized the United States to appropri-_ 


ate unappropriated water available 


~ to be the date of initial use, and the 


quantity of the right determined by 
the requirements necessary to carry 
authorized = 


out “congressionally — 
 « 686LD. at 615 

4.86 LD. at 577. 
_ T86 LD. at 571. 

 ) §86LD. at 615, 
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os “federal “non- -reseryed | 
water rights. are not, dependent upon 
the substantive contours of state 
water law.” © The Prior Opinion as- 
serts that, since the Federal govern- 
~ ment has. never granted away its 
right to make use of unappropriated 
water. on federal lands, tee * the 
United States has retained its power _ 
to vest in itself water rights in un- 
ie appropriated waters and May exer- | 
cise such power independent. of sub- 
stantive state law.”?.Such water — 
rights were asserted to be available. 
to fulfill authorized congressional — 
_ purposes on the public domain, re- . 
~ served and acquired lands, could be 
- consumptive and could be ‘used for 
| “fish and wildlife, scenic ‘values, and 
areas of critical environmental con-_ 
gern.” ® The. priority date was said. 


Sie are. inconsistent carith ‘the. ae objectives on. _ federal 


conclusions reached herein, they a are lands,” Be 


~The ” Suppleriental: Opinion 
amended and modified the prior 


Opinion by concluding that neither 
the Federal Land Policy and Man- 
agement Act of 1976 (FLPMA) The ee 
nor the Taylor Grazing Act of 
1934. authorized. the Bureau of — _ 
Land Management (BLM) toclaim 
water rights under the expansive — 


on the public domain” implicitly, “non-reserved” rights theory. hee: ; 


He without. regard tothe substantive : 
- provisions of state water jaw,’ and 
that “such 


Supplemental .Opinion did not, 


however, uniformly deny the exist- ee os 
ence of a federal “non- peorred = | 
water right. RG 


The Lape plt of the poricresaryed” > 


water rights has been. the subject | 
of continuing debate and contro-| 
--versy.2 State officials have stri- 


dently criticized federal control of 


state water resources. There is-great 

‘uncertainty. concerning thepractical 

application, if any, of the non- 
~ reserved rights theory. by the federal = 


agencies. In particular, the asserted 


existence of this right has hampered 


the ability of the State and Federal _ 


governments to- quantify federal - ee 
water rights and to negotiate agree- 


ments to determine the procedures 7 


| and methods to be used i in quantify- a 
‘ing and adjudicating water rights. 
The assertion of non- -reserved rights 
has also. created a new and unneces- Pe ee 


sary cloud of sabienty® over. private . 


9S61.D. at B74. . 

043 U.S.C. § 1701 » et seq. (1976). 
143. U.S. Cc. § 315 et seg. (1976). x 

12: See,. —D. Freudenthal, ° Federal - Non -Re- 


served Nine Rights, 15 Land and Water Le 
National. Water 2 


Rev. - (1980); Simms, 
eae in the Wake of United States v. New. 


Mewico, 20 Nat. Resources J. 1 (1980) ; Gould, 


Solicitor Issues Opinion. on - Federal. “Water } 


- Rights, 12 Rocky Mtn, Min. L. Fan, Water 


L. Newsletter 1 AND: 8 1979). 


" NONRESERVED WATER RIGHTS—UNITED STATES 
(COMPLIANCE WITH STATE LAW. | 


: os Hh pacuas 11, 1981 


, ears re ‘dependent on water 
sources that are on, under, over or 


_. appurtenant. to. federal. lands. For _ 
a these reasons, the comprehensive re-_ 
_ . view of “non- reserved” water eee 
was undertaken. ee 


and therefore reaffirm: 


aL The United States has the: power to 
— appropriate ‘water ‘pursuant: to state law — 
-. on federally- -owned land, regardless of “4 
| whether ‘such. land is. Classified asa reser-— 
. vation, acquired land or. public: domain... 
Congress also has retained the power to 
| implement the original’ objective of con-- 


- gressional acts. 


: procedural law. 


_ 8. Congress generally. dia nor intend that’ ? 

_° the. United States would acquire water 

_.  ¥ights for the ultimate beneficiaries of the — 
Bie disposed public lands or users of the non- 


486 LD. at 574, 613. 
Sia bs 486 LD: at 574, 


menewable: resources, ; thereepone , such | as aa ; 
miners, -homesteaders, or railroads) un- 


less. Congress. specifically directed the. 


United States'to reserve or otherwise ac- 


quire water. for sich: specific public use.” 


. 4. The United States may apply to the ae 
ae states. to secure: appropriative water. 
| tights “needed. to. ‘meet. the multiple-use. : 


IIL. GENERAL “AUTHORITY 7 
OF THE UNITED STATES TO 
APPROPRIATE WATER AP- 

Be aonb lacabla TO FEDERAL 
PANDO ee 


As a. starting point fons reviewing S 


- management. objectives set forth by Con- ft 
gress: in. land. management statutes, C.9., 
FLPMA, supra, and the Taylor Grazing... 
~ Act,. supra. pe]. In. so ‘doing, the United. 


| “States must comply with state substantive : 
and procedural laws. a7 —_ ; 
5. In the area’ of. water rights, FLPMA 


: the legal. basis for the existence of mandates the maintenance of the status 


“non-reserved”. water rights, there  9#? ante. in. the relationship. between 
are certain premises. and conclusions 
in the Prior Opinion and. ‘Supple- — 
“mental ‘Opinion which are well. — 
settled. Specifically, the Prior Opin- 
ion reached the following conclu- 
sions regarding the: United States 
right’ to. appropriate’ ‘unappropri- - 
ated water with which I — agres: > 


the states. and the United States. The — 
status. quo is a recognition: of existing 


laws: and: practices, and thus: allows. for 


(a) ‘the continued appropriation of un- 
: appropriated non-navigable waters on the 
public domain by. private persons pur- 
. suant to state law; (b).the right of the 
United States to use water for congres- 
-sionally-recognized. and mandated pur- 
‘poses set forth in. legislation. providing 
— for the management of the public domain, 
- and (c) application by the United States 
_.to secure water rights: ‘pursuant to state — 


substantive und urocederall law for these 
purposes. lil ee ea 3 
6. Neither FLPMA nor: the ‘Taylor Graz: | 


ing Act. give. the: BLM an independent 
statutory basis. for. water. uses: “which: are. 
. inconsistent with the. substantive and. 


| : | ‘ ee requirements of state law. PS} 
2. The priority of an nepataueliae water : oe 


-.. xight obtained’ by the United States, 
Ams _ whether consumptive or non-consumptive, ae 
may not predate actual use, and it may 
"not adversely affect prior rights estab- _ 
: lished pursuant to state substantive and » | 


IV. THE INTERRELATION. 
‘FEDERAL Ane 


SHIP. OF 
STATE. CONTROL OF 
WATER RIGHTS —_ 


In reviewing | the: re ‘ 7 
- ship. of federal and state law gov- i 


13-86 LD. at 612. 
16 86 LD. at 615.. 


17 Supplemental Simoes: ; oe oo eee ate, a 


18 86 1.D. at 614-615. aa 
19 Supplemental Opinion. Me 


ve States. 7 
water on,. under, over and appur- 
tenant to. federally-owned. lands in 


DECISIONS OF THE 
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erning “water ae the’. ‘United - 


| States Constitution empowers Con- 
gress under the Property ?° and 
Commerce Clause #* to control the 
Ps disposition and use of water appur- 

tenant to lands owned by ‘the United 


the states.? The power of the indi- 


vidual states to, at a- minimum, © 
- promulgate and exercise non-con- : 
-_ flicting state regulation. = Indeed, oe 
~~. the states, as Congress clearly recog- 
- nized in enacting: the McCarran — 
ase Amendment,” have a strong interest 
— to regulate the water within their 
co boundaries, including water appur- 
_ tenant to federal lands. As the Su- — 
_ preme Court’ has noted “if the ap- 
propriation and use were not under : 
the provisions of State law the ut-. 
most confusion. would prevail. Coad 
Different water rights in the same 
- state would be governed by differ-_ 
ent laws. and would. frequently con-. 


= flict.” 7 25 Despite the | ao im- - 
nf, ie arises 





20.0.8. Const., Ari: IV, Sec. Bs 
*21U.8. Const., Art. LL Sec. 8. 


22 g., | United States v. Grand River Dam 


Authority, 865 U.S; 229, 235 (1960). 
 .. 28 United: States v. New Mezico, 438 U.S. 


697, 702 (1978) ; See also, note, Federal Acqui- ; 
sition of Non-Reserve Water Rights after New 


. Mewico, 31 Stan. L. Rev... 885 (1979). 
2443 U.S.C. $ 666; ‘See, 


States, 424 U.S. 800, 817-821. (1976). 
. 28 California v. United States, supra at 667— 


: 68; See aiso Trelease, Federal State Relatians | 
an Water Law, (Sept. 7, 1971) (Legal Study. 
No. 5 prepared for the National Water Com- | 
mission) ; ; Public Land. Law Review. Commis- ~ 


. sion, One Third of the Nation’s Land, 144 et 
seg. (1970) ; Report of the Task Force on Non- 
‘Indian Federal Water Rights- Task Force 5 (6), 
President’s Maier Poltey. Implementation, 20 
ADB SO), ob ue . 


DEPARTMENT. oF. THE INTERIOR 


That power: extends to. 
is unlikely that state law could pre- 


| United States v..- 
Eagle County, 401 U.S. 520 (1971) ; Colorado 
River Water. Conservation District Vv. United 


88. LD. - 


portance of local control’ of water, 
Congress, under the Supremacy 
Clause 2° has the ultimate power to 


preempt state laws regarding man- | 
agement and disposition of the , 
3 public lands and the: resources there- | 


on, ‘including water.’ As a result, it 


clude reasonable water use by a fed- — 


eral.agency if Congress specifies a 
particular’ federal usage.** While — 


the Constitution may. grant Con-. 


gress plenary power in an area, 
Congress may generally defer to 
state’ control thereby delegating 
that authority to the states.2° The 
| Supreme Court has expressly recog- _ 
nized that. Congress has. delegated ca igs 
broad power to the states in regu-. 
lating ° water resources on the public. 
lands.*. Accordingly, the ultimate” * 
_ issue is not the existence of author-_ 

_ity but the exercise or delegation @ of 

that authority. | oe 


The United States! control over : 


‘unappropriated non- navigable wa- 


ter located upon the public. domain 


property, including the streams and . 


lakes thereon at the time of. state- 


20 U.S. ‘Cone ‘Art VI, Sec. 2. - 
27 See, €.9., Kleppe v. New Mewico; 426 U. S. 


| 529 (1976);.see also, Discussion at 86. I.D. : 
562-564 and. cases cited therein. But. see, dis-- 


cussion regarding states “exclusive sovereignty 
over the . unappropriated ‘waters: in ‘their. 


streams” in California v. United aipiee cae , 
US. 645, 654-55 (1978). 


28  Cappaert. v.. United States, 426. 128 
(1976) ; : United States v. New Mewico, 438.. 
U.S. 696 (1978) ; See also, 31 Stan. L. Bev. 
885 (1979) supra, ftnt. 23. 

_ 2 First Iowa Hydro-Elec, Coop. v. PPC, 328 
U.S. 152 (1946) ; United States v. Rio. Grande s 


Dam é Irr. Co., 174 U.S. 690, 703° (1899). : 
30 California v. United States, 438 U.S. 645, - 


654 (1978); United States v. New Meteo, 


: 438 U.S. 696, 702 pei 


from retention of federal 
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7 hood? a When the - various : -western | 
4 states. were admitted to the Union, 
the title to the beds and waters of | 
the navigable streams and. lakes — 


- non-navigable waters on. 1 the =“ 


domain, 32 


‘Yet Cie his een ead as 


was earlier: referenced, to have con- | 


currently granted “exclusive: sover- 
-eignty” over appurtenant non- 


navigable water ~ rights when it 
granted statehood. In addition to 


the statehood acts, Congress very 
_ early on promulgated legislation 
which deferred to state control of 


- water usage on the public domain. 
Specifically, Congress ‘passed two 


statutes which, consistent with state 
law, recognized the rights of prior 
approprintors® The statutory. pro- 


visions in the 1866 and 1870 Acts 


had the: effect of requiring waiter 
rights claimants on federal lands to 
comply with state water laws. 


Since the appropriation | system. 


grew up partially as. a consequence — 
_ Act severed the water rights from. 


surface rights ** and directed pat- 


of and in conjunction with western 
states’ mining laws, the statutory 
acknowledgment had. the effect of 
‘Placing the congressional i Sabra 


31 8g I. D. at pages 562-574 and. cases ‘cited 


"therein. See also, Op. M—33969 (Nov. 7, 1950), 
“Compliance by the Department: with State 


~ Laws Concerning Water: Rights: aa 


2 See, Pollard’s Lessee. v. Hagan, S row, : 


212 (1845) ; United. ‘States ¥, California, 332 


‘tur. upon. the was laws. of the. in- ; 

dividual western’ states, ea 
‘rather. than exercising a ‘constitu- : 
‘tional prerogative of establishing a 
passed to the new states, with the federal hierarchy of water rights . 


United States retaining title to the _ and laws, these two statutes recog- 


~ nized the state substantive and. pro- 
 eedural laws for the allocation of 

s water tesources on the public do- 
main. This was an early signal to. 
the States and Territories that the 
Federal government would yield to 
state water laws and naturally was — 
‘an incentive to the new: states. to 
‘promulgate and apply their own 


water laws. 

‘Congress reaffirmed and enlarged 
this implicit grant. of broad control 
over water sources to the states in 
passage of the Desert Lands Act of 


1877.35 That Act provided home- 
-steaders with a right to water, sub- ~ 


ject to prior appropriation, for 


‘Grrigation and reclamation usages” 
-and further provided. that. surplus _ 
water would be available for later 


appropriation. As the Supreme 
Court has noted, the. Desert Lands 


entees of federal lands: to apply 
under state law. Ao ie a water 


~ rights.*7. 


These three Gees the: Dee: 
Lands Act, as well as the 1866 and 


1871 Acts, had the effect of severing 
water from land on the public do- 


— U.S. 19, 29-30, 38 (1947) ; : “Arizona vy. Gali- 


| fornia, 373 U.S. 546, 579. (1963) ; Clark, Water . ame 
. ..and- Water Rights. Vol.. 2; pp: “51-52. a 
_. Act of July 26, 1866; § 9 (14 Stat, 253), 
Pik TE Ge -enacted- at. § 2339, R.S. 

oo 1946 ed.).; ; Act of July - 9, 1870, § 17) (16 Stat. 


(48 U.S.C. '§ 661. 


“ 218), re-enacted as 2340, R. 8. nae U. ‘8. C. § 661, 
r 1946 ed. . 


8 California v. : United States, , supra at 656. cos 
The Act of Mar. 3, 1877. a 1, . (43 U. 8.C. 
§ ‘821, 1970 ed. 2 


86 Federal Power. Commission v. Oregon, ‘a9 | 
“At S.C. 435. (1955}.° 


at Cappaert v. United States. 426 US. 128 7 


| Pu 


Thus, — | 
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* main? 1 
followed and making all non-navi- 


gable waters a part of the “publici 


es juris” and Subject to the “plenary 


control” of the Western States.® _ 
These statutes, which are still. in~ 
effect, demonstrate: the early con-. 
os gressional deference to state water 


E law. 


. unappropriated water for reclama- 
tion. projects in. the various states. 


. This deference to state law-is par- 
ticularly noteworthy because. the. 
Reclamation Act was “a massive 


program to construct and operate 


dams, reservoirs and canals for the 
reclamation of the arid lands in 17 
- western states.” ‘1 Yet despite the 
_. provision for substantial federal ac- 
_ tion and federal expense to develop - 
water. resources within the state, 
ca Congress nevertheless maintained 
its commitment to allow state con- 
a trol of water rights. 


‘Congress has ‘contnubiialy en- 


| - couraged, through federal legisla-_ 
- tion, the development of state con- 
» trol: of water: within state bound=: 


aries. The four statutes cited above 
are merely examples of the more im- 


portant. early. legislation. Yet, there 


ay 38 BL “‘Trelease, Federat State Relation in 


Water Law, at 147d-47(f) (Sept. 7, 1971) 
_ (Legal Study No. 5 Prepared : for the National. 


Water Commission). 


88 California Oregon | Power Co. -v. Beaver | 
Portland. Dement. O95 295 U, S, .142, eer ee 
oF (1935). 7 


one 0.43 USC. 9372, 383. (1970). 
os a | 41. California \ Vv... United States, “supra at 650... 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR, 7 


‘yequiring state . laws to. be . 


In 1909, Congress a again mandated 
-_ that federal agencies comply: with 
_- state water laws under sec. 8 of the 
‘Reclamation Act of 1902.4° Sec. 8 
directs the Secretary of the Interior 
to abide by state law in acquiring. 


188 LD. 


are many Plc statutes ie simi- —_ 


larly express or implicitly permit — 


- the states to control water appur- . 7, 
tenant to federally-owned lands. As. 


the Supreme Court has noted re-_ 
cently, Congress has. continued its — 


deference to state law 1 in at least 37 a 


statutes.?? . 


_ Congressional ieteponee to ais _ & | 
in water law is well- -documented by 
the above-referenced Court deci- 


sions. Only in very limited instances — 


has Congress maintained its power — 


and. not deferred to state. law. For 


example, in United States v. Rio — _ 


Grande Dam and Irrigation Co? 


where the Supreme Court noted that a 

the right of the United States to — 
-restrict.a state appropriation system — 

is limited. The United States sought 

to enjoin an irrigation company’s _ 
appropriation of water under state 
law because a permit had not been ee 
acquired from the Secretary of War. 


to make a diversion from the navi- = 
gable Rio’ Grande. River. The Su-- 


preme Court. held that. a state in : 


establishing its own system of water: 


law could not, without congressional 
consent, “destroy the right of the ..° 7° 

~ United States, as the owner of lands. ~ a, 
bordering on a stream to the contin- ao 
ued flow of its waters; sofaratleast 
as may bé necessary for the benefi- 
cial uses of the Governmental prop-- 
erty.** In so ruling the Court. upheld . Oke, 7s 
New Mexico’s control of state water, a kh 
exeept ve the limited extent it inher: = 


42- United ‘States. ¥y, New Mesieo, supra at. prt fa 


102; Nt Oa Se 
43-174 U, S. 690 (1899). 


- 44 Td, at 703,. See, ‘Hutchins, Water Rights z < 


Lawes in. the Nineteen. Western States, Vol. 
[1], Ch. 21 (1977). | ae 
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oe Z orn wih the navigation sorvi- 


tude." ion 
Shortly - after the: Rio Gis 


Dam decision, the Court applied the 


“beneficial use of Government prop- 


erty” exception to create the re- 


served right doctrine in the case of 


“Winters v. United States.° Winters 


involved the interpretation of an 


agreement. between. the United . 
~ States and the Fort Belknap Indian 
Tribe to resolve: a dispute over 
water rights between the tribes and 
_ :@ private appropriator. ‘The Court 
-.. found Congress’ intent in creating — 
mere the Fort Belknap reservation. wasto — 
assist in transforming the Indians. 


| into a “pastoral and civilized peo- 


ple.” The Court acknowledged that 
| irrigation ' was necessary to fulfill. 


the purpose of the reservation ‘by 


2 ag making the lands productive. With- 
See out irrigation, the ‘principal pur- © 
pose of the reservation would have 
been: frustrated. In holding: that 
—. Congress ‘had implicitly reserved 
water for the Indian reservation, | 
the Court relied upon the rule of _ 

~~ construction that ambiguities are to 

~~ be resolved in favor of the Tndians.*7 
Only with the assistance of this rule 


applicable ‘specifically to Indians 


did the Court ultimately conclude. 
a that the “power of the Government 
‘to reserve the waters and. exempt. 


them from appropriation under the 


state laws” for use on the Govern- . 


8.174 U. S.. “at 709. 

48-207 -U, 8. 564. (1908). ‘ . 

“at Td. at. 576-577, See. also, United States v. 
Winans,. 198 U.S. 371 (1905); 


other federal establishments,” , 
: cifically. in..that case wildlife ref- 
‘uges,. national recreation areas, and 
national forests. Notwithstanding 
this expansion of Winters,the Court 
viewed. this. broadening not. as a 
revocation or renunciation. of the 
general deference to’ state water 
laws, but rather as an. acknowledg- 3 
ment of Congress’ ‘power to control — 
water where | necessary. to fulfill the 
original purpose of a reservation. Tn a 
nar rowly deciding ‘the: Issues, the — ie 
Court: specifically declined. to ad-- 


Ce ; Colville Conf. -— 
_ Ronee ve. Walton, — F.2d, —~, — oh ae . 
coe 1980)... he. nog 


aon: ee had i implicitly : 7 
-exercised.‘® The Court left. intact 
the ‘well-recognized _ congressional _ 


deference to state water laws in all 
but. the most limited circumstances. 

For-over half .a century, the— 
“Winters doctrine” was construed 


asa limited exception to the con- 


gressional deference to state con- — 
trol of water.and applicable only to | 


‘Indian water rights.*? In 1963, the 
Supreme Court broadened the re- — 
served rights doctrine in Arizonav. 
California ® holding the “principle _ 
underlying the reservation of water _ 
‘rights was equally. applicable. to 
“spe- er. 


dress the issue of state control of 
water which had not been appro-— 
priated.* That is, could Arizona 


exert control overall nonappro- 
--priated water appurtenant to fed- 


eral lands or did some inchoate fed- 

eral right (7.¢., non-reserved rights) 

Limit. Arizona’s' power in _ this 
Tae 


49 Laer supra, ‘note: 388 at. 105. 
_ 50: 373 .U.S. 546 (1963). 


2 = Td. at 567-575. s : 
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‘regard? Since i issue was 3 peak . 
— fically not addressed by the Court, 
Arizona %. California provides no | 


judicial basis for the exercise of 
federal “non-reserved” water r ights. 


While never reviewing the issue 


ot federal non-reserved rights, the 


Courts have continued to. maintain | 
state could not substantially con- 
dition those permits. The United | 
States alleged that to the extent 7 


a strict requirement for application 


of the reserved Tights doctrine and 
clearly regard it as an exception, 

and not the rule, toa general defer- 
ence to state law regarding appro-. 

Ph priation and use of water.® Simply — 

: stated, there is neither a congres- 

- sional nor judicial basis for the ex- | 


— ereise of a federal non- reserved 
| water right. | 


In my opinion, this issue of “non: 


e reserved” federal water rights was 
definitively and. directly addressed 


on July 3, 1978, by the Supreme 


Court in two separate opinions 


regarding the water rights of the 
| United States. In United States Vv. 
New Mexico, and California Vv. 


United ‘States,*- the Court once 


again. acknowledged - the congres- 
sional deference to state water. law. 
concluding. that: “this congression- — 
ally mandated division between 
federal and state authority worked | 


smoothly.” 5 


In California v. United Stateo; 


the United States sought declara- 
tory relief to the effect that it could 


os bnpownd ae wag for” 


Nac Cappaert A Pe United States, supra ; fn ae 


. Matter of the United States of America, Water... 
United States water use. is. limited y 


until It: reserves the water or com- a . 


| - Divisions 4; 5, 6, Civil Nos. W425; -ete., (Colo. 


D.C:, Mar. 6, 1978), appeal eoene, (Nos. i. 


SA99 and 100, Colo. Sup. Ct.): 
83.438 U.S. 696. (1978). 
3 % 488 U.S. 645. (1978). 
. Id. 670. 
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feclamstion purposes witnene re- 


: gard for state substantive law. In — 
connection with the 1902 Reclama- o . 
tion Act, the United States alleged — 
that while it was required under § 8 


of the Reclamation Act of 1902 to 


apply to the state for water righia a 


permits for the federal project, the 


there was unappropriated water in 
a source, the state must grant the © 
United States the unconditional. 


. right to use that water. The Court, ~ 


however, rejected this claim. and 


held that the state may impose any 
condition on the control, appropria- — 
tion, use, or distribution of water _ 


in. a federal reclamation project . 
that is not inconsistent with a con- 
gressional directive respecting the _ 
project.°° The Court made a com- — 
prehensive analysis of the history 


of federal deference to state water 2. 


law and in this. regard quotes. ap- 
provingly, the opinion of | experts 


that the states, by Constitution or _ 
statute, gained absolute dominion ; 


over their non-navigable. water 


upon their admission to the Union. : 
The Court went on to note that: 
Congress ‘effected a severance of all water | 
upon the public domain not theretofore — 


appropriated from the land itself’. * * Pe 


The non-navigable waters thereby severed = 
were reserved for the use of the public 
under the laws of the states. if). | (eltation | atts 
omitted ) : 


~ The Court iia held ‘that the 


64 438 U.S. at 674, 678. 
at rae at 657—- 58. 


: [88 LD. ag | 
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ae lick wi the various state laws to. 
_.., appropriate that water, in the: same 
"manner as any other’ fad ual: 
The Court. also cited: with ap- - 
-proval its earlier. opinion that .a 


state has total control of water, lim- 
“ited: only by the two exceptions, re- 


~ served rights and. ‘the nevientcn, 
_ servitude: | 
The Court [in Rio. Grande Dam] noted ta 
‘that. there are two. limitations to the. . 


: states’ exclusive control of its streams— 


7 reserved rights ‘so far at least as may be _ 
« necessary for the beneficial use of gov-. 
. ernment: property’. and: the navigation | 


| servitude. TS] 


In addition to the fer basis for. 
its opinion, the Court also acknowl-. 
| edged the practical necessity of hav- 
ing’ federal appropriation | comply. 
with local law in order to avoid. 


.; ‘confusion” and. “conflict.” 
The New Menico Ve 
3 States sau opinion reaffirms and ex- 


pands the strong statements madein 

_. Califorréa.as to the scope of federal 
. . water rights.. Specifically, a a congres- 
_ sional: grant of “exclusive sover- ” 
sete eignty” to the State. of all non- 
= navigable: waters (not formally re- 
-. served) is once again acknowledged 7 
by the Vew Meawico opinion. The 

- New Mewico case analyzed. the 
United States’ power to claim re- 
served water. rights in a national 
forest for other than an “original” 
purpose of the national forest. The 
Court initially noted the deference 


usually provided i in the area: 


-. Where Congress has, expressly addressed 
| the question of whether federal entities :* 


438 U.S. at 662. 


BB Td. at 667-68. 
; ° Supra, nt. 53. 


OF. nited 


tie abide aes state water Seo it: — ale 
most . gees deferred to the — | 


_ law. (Mi. 


th reviewing the United. States? * 
use and control of water before cre- 
ation of. the reserved rights, the 


Court noted that prior to the cre- _ 
| ation of the national forest reserva- 


tions, Congress ' was. of the, ‘opmion = 
that: igs ae a : 


the States had nae control of the ; 


- distribution: of: water ¢ on | public lands and 
| reserv ations.®. 


~The Court inapties icendiaeas 7 


| tie New- ‘Mexico opinion that the 2 
United States, without creating | a 


reser vation. and thus impliedly re- 7 


- serving the water, had no control or 
_ means of preventing the public (or . 
_ private appropriators) from appro-. 
. priating all the waters in the Na- 
_ tional. Forests pursuant to state 
- laws. 
‘that before the Forest Service Or- 
_ ganic Act was passed the public had — 
. free reign to go upon the public do- 


-For example, the Court states: 


~ main and use water resources with-- 
out restriction. In. other words, 
without the formal reservation of 
the land from the general. public 
domain, the water resources upon _ 
the public domain could not be con- 


trolled by the United States with- 


out further action. by Congress ce 
| modifying, amending, or: ‘repealing © ie 
the 1866, 1870, and 1877 Acts that — 


gave the states the express right to 


— control the disposition of water re- 
_ sources thereon. | 5 


6438 US. at 702. 


U.S. vy. New Mesico, ‘supra, at: 718, nt. 24, 
. 68438 us: S. at 705-706. 
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| The Ne ew Mexico Court sai 


: that unless Congress expressly in- — 
dicated to the contrary, “federal en- 


tities. must abide by state water 


law,” ** and “where water is- only 


- valuable for a secondary use [on a 


federal reservation] * * * Congress 


. intended - that the United States 


would acquire water in the same 


manner as any other public or 
private — appropriator.” (italics 


. added) ® A clearer statement of the 
| law could not be made. : 


Certainly New M ewico, supra, and 


. California, supra, reaffirm that con- 
_ gressional deference to state control 
over .water arises from the 1866, 


1870, and 1877 Acts, as well as the 


1902 Reclamation Act and numer- 


ous other public land use statutes 


enacted over the years.®? The un- 


avoidable conclusion: to be reached 


a from these cases is that Congress 


_ gave the states broad power to pro- 
_ vide for the administration of water 
rights which would only be limited 


where necessary to accomplish the 
7 original purpose of a congression- - 
- ally mandated reservation or to pro-__ 


tect the navigation servitude: As a 
result of. this implicit grant of 


power, the presumption is that state 
law will control all non-reserved 
claims unless Congress provides oth- 


-. erwise. If Congress wishes to aban- 
7 don its historical practice of defer- 


ence it must explicitly exercise its | 


power. While the Congress has’ re- 
_ tained the right to amend these laws 


- and reassert: legislative control over 


| 8 portion or all of the remaining un- 


64 Infra, page 702. 
— ST. 


a fe S. at 702, nt. 5. 


New: Mewico ». 


‘appropriated water in a a stata, it hee On 
chosen not to do so. In construing 
land management statutes, this de- 
ference to state law rises to a pre-. 
sumption thatthe United Statesand = 
its agencies must acquire water  - 
rights in accordance with state sub- 


stantive and procedural law unless — 


necessary for the original. purpose , oa 
of a reservation. Be . oe 


av CONOLUSION © 


A review of the applicable fed- 
eral constitutional, legislative and 


judicial authorities. demonstrate the . 
power of Congress to control the =| 


usage of water appurtenant to the — 


federal lands. The’ legislative and 


case law: authorities also demon- 


‘strate congressional intent to defer. 


control of water to the states, i in all | | 


but, the most limited circumstances. . 


Congress has chosen. to— displace 


state control of water appurtenant a 
to federal lands only when necessary 
to accomplish. the original purpose ee 
of formal reservations. When not — 
necessary.to accomplish such orig- a 
inal purpose, Congress” has uni- 
formly permitted and the Supreme a 
Court has recognized state control. © 
Within this framework, there. is fo 
an insufficient legal basis for the 
creation of what has been called 
federal “non-reserved” water rights, . o. 
especially in the wake of the Su- 
preme Court pronouncements. AAD on 


United States v. California and — 


must conclude therefore that there 


is no federal “non-reserved” water oe. 
right. Federal entities, including, — 
Little, Administration of Federal Br Oe 


‘Indian Water Rights, 27th R. Mtn. Min. lew. se a 
- Inst, 50. Oe Sonar a 
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United States. 1 oe 


cc tihont ioiation! : aie National - ‘ 
- Park Service, Fish and Wildlife . 
_. Service, Bureau of Reclamation and 
7 the. Bureau. of Land Management, . 


Wine H. Common 
fe ‘Solicitor 


- APPEAL 0 oF MANN CONSTRUCTION. 


60. INC. 
- 1 TBCA-1280-7-79 


"Decided December 10, 1981 : 


an Conntrsot No. 8-07-DO-7o324, 4, Bureau 
OF: Reclamation. : 


“Denied. 


1, Contracts: Coniruit Disputes Act of 
1978: ‘Interest—Contracts: Disputes ‘ 
| and Remedies: ‘Equitable Adjustments : 
A construction - ‘contractor's’ claim for 


7 interest under the Contract Disputes 2 ae 
‘Act of 1978, is denied where the Board 


finds that the underlying claims for. an. 


equitable adjustment were negotiated to 7. 


| MANN ‘CONSTRUCTION. co. 
: _ December 10, 1981 


‘Rather, Redmond, . Oregon, - 


settlement as. evidenced. by. a "written 
agreement between the- parties | which. - 


contained © ‘no. provision. ‘postponing - the. 7 3 
finality. of the setilement. pending . the. ae 
: ‘Tesolution | of. the claim for interest. 3 
may not, without. congressionally ©. 
— ereated oo rights, circumvent 
<- - state substantive or procedural laws. 
_ in. appropriating water. 
- consistent with the express language * . 
a I the Vew Mexico decision, federal x eo Colorado, for the Government. bee | 
entities must acquire wateras would _ 
any other private claimant within : 
- oe various states.. | < 
—. Nothing in this Opinion. Timitg nh 
. * $eagral: procurement ‘of water. by 
other legally. authorized means, if. - 
__- state water law prohibits the appro-.. . —_ 
aba _priation. of. water. for the. federally Pe to. be. due the appellant under: the 
> specified purpose. Specifically, con- -. Contract Disputes Act of 1978 (Ate 
_ demnation, purchase’ or exchange U.S.C. $$ 601-613 (Supp. Ir 1978)). an 
may be used as’a basis for acquiring In the amended complaint* the ap- — 


set water for use ( on federal lands. 


APPEARANCES: Richard Mann, Pies: a 
ident, Mann_ Construction Co. Inc, 
for. Appellant; aa 
Gerald D, O’Nan, Department Counsel, 


7 OPINION BY CHIEF 
ADMINISTRA TIVE JUDGE 
McGRAW 2 
“I TERI OR BOARD OF - 
aC ON TRA C fe APPEALS © 


“This appeal i is for interest Samed | : 


: ac -pellant claimed * “Interest: ‘in the oe 
_ amount of S188 588. At, fh epnipated a as 
ei follows: aa ne 


$100,000 (Jan. “apa i, 1079) x a8 


es 104% per annum $2, 780. 14 | oa 
-1—May. 14, - 1979) x Q 
< 10% % per: annum $413. 57 


$11, 157. (J an. 


$171,362 (Jan. 1—August 6, 4979) > — 


eee per annum $103 304.40 [71 


The amended: compatie. is “deited ‘Sent. 4, a5 
1979, but was not furnished: to. the. Govern- . 
ment until the day. of the hearing. By order | 


-dated Oct.. 17, 1979, the Board’ confirmed its 
tentative ruling permitting the amended com- =~ 
- plaint ‘to be filed and allowing the Govern- ee 
“ment 80 days to meet the evidence adduced by © 
the appellant regarding the issues raised ‘by a 


the amended. complaint. a 
'2In “the complaint as initially filed, ie. 


appellant had claimed interest in the amount | 


of ae 310.51 computed as follows:. 


$100,000 :..(Mar. 6—Apr. 11; ; er 
1979) X10%% per annum—_ ~ g082.88 7 
$11, 157: (Mar. 6—May. 14, ” pes ee 
1979) x10%4%% per annum__- 218.05. 
“$171, 362 (Mar. 6—Aug: Ee open Ea 
a pide Seed per annum__. 7,814.58 


ae $8,510.51 


cc tihont ioiation! : aie National - ‘ 
- Park Service, Fish and Wildlife . 
_. Service, Bureau of Reclamation and 
7 the. Bureau. of Land Management, . 


Wine H. Common 
fe ‘Solicitor 


- APPEAL 0 oF MANN CONSTRUCTION. 


60. INC. 
- 1 TBCA-1280-7-79 


"Decided December 10, 1981 : 


an Conntrsot No. 8-07-DO-7o324, 4, Bureau 
OF: Reclamation. : 


“Denied. 


1, Contracts: Coniruit Disputes Act of 
1978: ‘Interest—Contracts: Disputes ‘ 
| and Remedies: ‘Equitable Adjustments : 
A construction - ‘contractor's’ claim for 


7 interest under the Contract Disputes 2 ae 
‘Act of 1978, is denied where the Board 


finds that the underlying claims for. an. 


equitable adjustment were negotiated to 7. 


| MANN ‘CONSTRUCTION. co. 
: _ December 10, 1981 


‘Rather, Redmond, . Oregon, - 


settlement as. evidenced. by. a "written 
agreement between the- parties | which. - 


contained © ‘no. provision. ‘postponing - the. 7 3 
finality. of the setilement. pending . the. ae 
: ‘Tesolution | of. the claim for interest. 3 
may not, without. congressionally ©. 
— ereated oo rights, circumvent 
<- - state substantive or procedural laws. 
_ in. appropriating water. 
- consistent with the express language * . 
a I the Vew Mexico decision, federal x eo Colorado, for the Government. bee | 
entities must acquire wateras would _ 
any other private claimant within : 
- oe various states.. | < 
—. Nothing in this Opinion. Timitg nh 
. * $eagral: procurement ‘of water. by 
other legally. authorized means, if. - 
__- state water law prohibits the appro-.. . —_ 
aba _priation. of. water. for the. federally Pe to. be. due the appellant under: the 
> specified purpose. Specifically, con- -. Contract Disputes Act of 1978 (Ate 
_ demnation, purchase’ or exchange U.S.C. $$ 601-613 (Supp. Ir 1978)). an 
may be used as’a basis for acquiring In the amended complaint* the ap- — 


set water for use ( on federal lands. 


APPEARANCES: Richard Mann, Pies: a 
ident, Mann_ Construction Co. Inc, 
for. Appellant; aa 
Gerald D, O’Nan, Department Counsel, 
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ADMINISTRA TIVE JUDGE 
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“I TERI OR BOARD OF - 
aC ON TRA C fe APPEALS © 


“This appeal i is for interest Samed | : 


: ac -pellant claimed * “Interest: ‘in the oe 
_ amount of S188 588. At, fh epnipated a as 
ei follows: aa ne 


$100,000 (Jan. “apa i, 1079) x a8 


es 104% per annum $2, 780. 14 | oa 
-1—May. 14, - 1979) x Q 
< 10% % per: annum $413. 57 


$11, 157. (J an. 


$171,362 (Jan. 1—August 6, 4979) > — 


eee per annum $103 304.40 [71 


The amended: compatie. is “deited ‘Sent. 4, a5 
1979, but was not furnished: to. the. Govern- . 
ment until the day. of the hearing. By order | 


-dated Oct.. 17, 1979, the Board’ confirmed its 
tentative ruling permitting the amended com- =~ 
- plaint ‘to be filed and allowing the Govern- ee 
“ment 80 days to meet the evidence adduced by © 
the appellant regarding the issues raised ‘by a 


the amended. complaint. a 
'2In “the complaint as initially filed, ie. 


appellant had claimed interest in the amount | 


of ae 310.51 computed as follows:. 


$100,000 :..(Mar. 6—Apr. 11; ; er 
1979) X10%% per annum—_ ~ g082.88 7 
$11, 157: (Mar. 6—May. 14, ” pes ee 
1979) x10%4%% per annum__- 218.05. 
“$171, 362 (Mar. 6—Aug: Ee open Ea 
a pide Seed per annum__. 7,814.58 


ae $8,510.51 
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; Background | 
“Contract: No. 


accordance with the terms of Speci- 


- fications No. DC~7324 for the a ee 


= ieee oe = Work or material ie 


“1 Presplitting f or ex cavatio nw : oo ess 
la Duis line holes_- eee) Dees 


6 “Excavation for spillway chute en- aa 
» largement..__-- eee cad ees 


“arated price : of $549, 490. ‘Prepared 
on the standard form. for construc-. 
- tion contracts, the contract included. 
the General Provisions set forth i I: 2 
:. ject; that a claim for an equitable 
adjustment would be asserted under 
Clause 8 of the General Provisions; 
“and that upon being g provided with | 

a marked up. plat, it would price | 
out the impact of the change and 
-smooth wall] | method rather than ~ inform the BOR (AX B). A re- 
presplitting prior to removal of the | quest for an“ equitable adjustment 
rock as had been originally planned 
(AX A). The. oral directive was — 
supplemented by other changes in 
the Bureau’s letter to the contractor — 
= dated Oct. 13, 1978.5 In its. meen 


(Supplemental. Notice.No. 2). +. 


Some time prior to Sept. 28, 197 g, : 
the appellant received an. oral dines. 


-tive from the Bureau. of Reclama- 


tion (BOR) to widen the spillway | 


_ by removing the rock by using the 


4 appeal File 1. ‘Exhibits submitted as. part i 


of the appeal file are identified by the letters 


AF’. followed by reference to: ‘the ‘particular : 


--exhibit number, | 


‘5 The Chief, ‘Constnaetion: Field ‘Division, 


BOR, concluded the letter. by: stating : “LAT 


curate and complete records of any work in- - 
curred as a result of these changes ‘should be — 
kept to provide data. to be used in calculation 
of an adjustment in the contract value. Pay- ; 
ment will be made in a future order for 
changes” (Govt. Exh. (Hereluarter, GX) 39, = 


letter (tote 2) at I, ane 


DECISIONS OF THE DEPARTMENT OF ‘THE INTERIOR | 


| 8-0T-DC-07894 
ae June 27, 1978, called for the’ 
-» construction and sempletion of Mc- 
‘Kay Dam Spillway Modification in - 


188 1D = 


. e “standard: form O84 (April 197 5 odi- are 
tion), as modified by Supplement to 
General Provisions dated June 1976. 
The bidding schedule included the © 


following items of work * for which | 


the contractor had submitted bid - | 
| Prices as s shown below: 


ans | "oni ariée Amount _ 
> and unit ee ty ge GE ey 
14, 500 tin. nef $870 70 $53,650 
500 Tin. fees a “oo 2,000: 
~ 15, 000 ya. goon 8 | 10 00 : 


of Oct. 24, 1978, nee sontrastor ede » ys 
vised the BOR that itsdirectivehad. = 
- increased the cost and the time 
required. for completion of the pro- 


was made in the contractor’s letter. — a 
to the Bureau. dated Nov. 8 1978. eo 


(AX C). 


In a letter to ie Sura ander a. 


date of Dec. 8, 1978, the contractor 


expressed increasing concern about — 
. the unsettled manner of the two 
changes on the job, noting (i) that 
it could not accept the argument OL fs oy 
the Cle Elum office that. the in- — 


In the 


3Tn an affidavit under date of Dec. 14, 1979, 
Mr.: Mann states: ‘4. The. only items for: 


creased costs involved . 


which Mann Construction Co., Inc, is request- a 


ing reimbursement for interest are bid items 
1, 14 and os ees Bxh. Aberematice . 
AX) rane ; ae 


| 150, 0,000 


Pay 1085) oe 


| aintiges were ae least t partially at- | 
_ tributable to the manner in’ which — 
the contractor had chosen to per- 
form the changed work.and (ii) - 


that. it had completed the first 
change and was well into the second 
change without having received any 
compensation for either of the two 
changes even though the: actual cost 
for performing them had been size- 
able. The letter stated that the‘con- 
tractor was willing to meet. with 


the Chief, Construction Field Divi- 
-_ sion, to negotiate the two changes. _ 
or Gs noted, however, that if the office. ; 
“Jacked authority to consummate. a 7 
price agreement, ‘then a. ‘aneeting - Chert. was, transmitted to the Bu- © 
_ with the contracting officer as soon. 
as possible was urgently requested. a 
—. On Nov. 27, 1978, representatives 
lof the BOR (Cle Elum office) met 
< with Mr. Mann and others in the | 
_ contractor’s office in Redmond, Ore-. 
gon, ‘In a letter written a month — 
me later, the contractor took exception 
to positions advanced by the Gov- - 
-. ernment representatives at the meet- 
ing. Enclosed with the letter were. 
summary sheets in which-the con-- 


~ tractor undertook to detail the addi- 


: ~ tional expénses to perform the di-’ 


rected change for which an equit- 
~ able adjustment was being sought. 
In ‘connection therewith it was 


noted (i) that no allowance had 
been made for the impact on other - 


items of work due to prolonging the 


spillway excavation and. (11) that - 
Sa, 51 ° require an additional 60 calendar days to per-.. 

- form the work.as shown” (AX 8S; contractor’ So 

- letter dated. 12-27-78). : 
is ©The letter concluded with the statement : 

- “Once we have negotiated the actual] amount 


@The letter’ states: “Ep The. New Disputes 
Act. of 1978. now provides interest from the 


'- time the contractor presents his bill and there- 
fore we will be requesting settlement in. ac: 

. cordance with the new Act if an accord cannot. a 

~~ De reached. in the very immediate future” (AR 
ee ie oe ae a 1-5 5-79). 


24 and AX ED); 


“MANN: CONSTRUCTION co. 
o MeR, _ December 10, ABI 
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the eontrnctor could or deteranne -. 
. at that time what impact the change _ 
might have.on yet to be completed _ 


work items (AF 23 and AX. E).’ 


_ -By letter dated Dec. 27, 1978, the 

contractor furnished its estimate of 

_ the: cost to perform the modifica- 

‘tions per revised drawings dated 
Oct. 18, 1978, and listed in the~ 

- Bureau’s cover letter dated Dec. 4, 


1978. The letter noted that the con-- 
tractor had.used the same format ta. 
price out. the revisions as had been 


: requested In. the- Bureaw’ S. letter 
dated Dec..5;1978.8 3 


A revised. Construction’ Progress - 


-reau by the contractor’s letter dated 

Jan. 5, 1979. The letter noted that 
the estimated. costs shown on the 
left. side of the chart. included the 
contractor’s claims for equitable ad-. 
Justments previously forwarded to 
the Bureau’s Cle Elum construction . 
office® = ee 


“In a letter addr ere o ie atten- : | 
tion of the contracting officer under 


date of, Jan. 9,1979, the contractor - 

- protested the action of the Cle Elum 
‘Office in: reducing Pay. Estimate No. | 
5 from the estimate Pee ed in the 


7 Gondadine. this discussion the letter 
stated: “[T]he only impact that can be de- 
termined at this time is: that we will require 
380. calendar days additional. time to com- 
plete the contract” (AF 23 and ‘AX KE, con- 
tractor’s letter. (12-27-78) at 2). 

8 Immediately. thereafter. the. letter. states : 

“In addition to the adjustment in the contract 
amount to perform. the listed changes, we will 


of said changes, we will. revise | the. left hand::. 


side of. the: progress chart to ‘show the actual - 


dollar . amount” Baa F, contractor's: letter ; 


: dale of $92,000 to $23,518.30." Ac- 
‘cording to the letter the main reason. 


for reducing the pay estimate as 
submitted from the field. “was” the 
fact that all excavation had been 


priced at the original unit price. of 
only $10. Other explanations offered : 


by the Chief, Construction Field 


_ Division, Cle Elum office, included. 


_ the following: (i) No‘allowance had 


been made for the costly toe trench- 


Ing operation because no work had 


been done on this (this assessment ° 
was disputed by the superinten- _ 

_. dent) and (ii) the estimate had been 
7 reduced $11, 000 because no paid i in- = 
voice had. been supplied for fabri-| 
- eated reinforcing : steel stored atthe 


= project site and the General Provi- = tae 
~ uled, however, and held on Mar.6 ~~. 


and 4, 1979, in Pendleton, Oregon. 
; (AF 18-20). In anticipation of the 
“March meeting and with the stated 
purpose of making the meeting more 

: productive, the contractor wrote a@ 
letter to the BOR on Feb..8, 1979, _ 

in which the contractor set. forth its. 
position and the Government’s po- 


sions require the contractor to show 


title to material delivered on the job 
rs when requesting payment for them. 
As expressed j in the letter it was. 
: Mr. Mann’ s view that the contrac- 
: tor’s main obstacle to- getting. an 
equitable settlement on either of the 
two. charges or. reasonable progress 
payments on them was the mistaken - 
_ impression of the Chief of Con- 
struction that the equitable. adjust- 
ment for the. changed work that had | 


: been: completed was subject to some 
sort of test of reasonableness. ce Af- 





' 19-The opening paragraph of the letter reads : 
“Yesterday we returned Pay Estimate No. 5 
in the amount of $23,518.30 to your Cle Elum 
office although we do not agree that this pay- 


ment is fair and equitable. We did so in order — 


to. get whatever ‘money we can to help keep 
our subcontractor afloat. until such time that 
we are able to establish with you:the hard 
dollar. figure for each of the two-changes” 
_ (AX G; contractor's letter. (1-9-79). at 2), 

_u Thereafter. Mr..Mann states: 


G, contractor's letter eric at. x 


"DECISIONS or THE DEPARTMENT. oF THE INTERIOR 


. “Phe test 

to be used in arriving at an equitable adjust- .- 

. ment is did the change have an impact on the. 
. contraector’s cost and, if so, how much”. Oe 


: ter referring: to a. meeting apper- . 
‘. ently planned: for soon after Feb.1, ~ 
the letterconcluded by urging > 


the contracting officer totake ahard.. 
look at the obvious-cost impact the 
two changes i in question had had on 


the contractor’s cost and then pre- 


pare a revised estimate in an appro- 


‘priate amount .including $10,954 . | 


for the reinforced steel per the paid. 
invoice attached to the copy of the 
letter being furnished to. the Cle 
Elum office (AX G).- | ie 

Some time prior to Feb. 9, 1979, - 


| ‘the contractor had requested a meet- 

_ ing on the regional level (AX H). 
: The meeting was. ‘originally sched- 
~uled to be held on Feb..7, 1979, in. 
Denver, Colorado. It was resched- 


sition as it understood it. The letter 


noted the effects that had occurred 
when the Government directed a | 
puma ae from — eer ore 


te The. opening paragraph of the letter 


reads: 


‘Your resident: office. would: ‘not’ aecept the 
method we. used in pricing the constructive 
change from ‘the specified: presplit to the so- 
called’ smooth wall.. We are thereafter resub- 
mitting our cost for this. work herewith. This 
is a support for ‘the costs ‘we originally: sub- 


mitted and. you will note that. we. have this 


time estimated the cost of each of the major 


impacts the change. had on the job. Also, you. - 
» Will note that we have included some of the 


cost impact on the prime. contractor's work 


' which we had reserved'on the original pro- 
posal. ” 
| 2-879). 


ey. 21,. _ contractor's letter caret 


ss Deo 


7 “ifed srieaplit etiod to a SO- called | _ 
“smooth wall operation. “Also. noted Mann. ‘stressed the importance of. | 
having: personnel at the meeting who 
not only would have authority to .- 
negotiate a. settlement on behalf of — 
the Government but would not be 
inhibited from doing so by the ab- __ 


‘sence of an adequate quorum of 


was the. Bureau’s letter dated Oct. 


13, 1978, by which the contractor 
ae directed to gage with modi-. | 


- fication work. 
Responding to the Rotitmctor S 


Feb. 8° and 18, 1979, letters under 
: date of Feb. 12, 1979," the contract- 
ing officer. aid: ‘that ‘the Govern- 
| -ment’s position as. outlined. by the 
- contractor. was essentially correct: 

(AF 19). The same day the con- 


tractor addressed a letter to the con- 


- tracting officer in. which. he noted - 
(i) that Mr. Duck and Government 
counsel would be the only represen- : 
>. tatives from the regional office and 
z (ii) that. while Mr. Duck had as- 
sured ‘Mr. Mann ‘that he had com: 


plete authority to act for the con- 


‘ tracting officer, he. had made it clear | 
- that he had little hope of reaching ~ 
an equitable settlement at the March. 
meeting and_ that) he anticipated 


' oan several meetings might be. re-. of the order.¢ 


2 The. contrasting: 5 ie of the. parties 


with respect to interest was stated. in-the fol- 
| “TT )nterest. is due the’ contrac- 2 
_ tor on, the ultimate equitable adjustment from — 

the. time the: contractor first submitted | his, 

— costs. * *.* [Ijnterest should not start ac-— 

> o7 eruing. on the equitable adjustment. until such 
..-time.as the contractor furnishes. the backup 
. information. the Gov ernment has requested and 

_ contractor’ s. letter 


lowing terms: 


is. entitled to”’ 


(AR 21, 
(28-79) at 8,4). 


|” 4 In the course of the letter the contracting : 
“officer stated : : 
“In reviewing your, cost proposals, we. find. 
‘esti- 
mates. * * * [S]ince ‘the majority of the work | 
a is completed, the most current and accurate © 
data ay ailable. is the data on actual cost in- . 
curred: Also, you should furnish: ‘cost: and: pric: - 
ing data to support. the claimed. indirect costs 
_ . of you and your. subcontractor. ee ay 19, BOR... “days” 
aa oe ere coneane: officer dated 2-28-79 or B= ible 


~ most ° of. “the costs | are: ‘based on 


- letter, dated 2-22-79). 


“MANN: ‘CONSTRUCTION co. 
_ December 10, ‘1981. 


| ; . “1060 . 


quired. Tn ‘this connection, Mr. - 


Government representatives 
~ With. respect - to the scheduled 


meeting in Pendleton, Oregon, on | 
Mar. 6 and 7, 1979, the contracting 
officer advised the contractor on or . — 
about March 1 that Mr. Duck would — 
have authority to act in his behalf 
and. that he would not be yeluctant. .~ 
to do so. In the same communication | 
‘the contractor was informed that 1f | 
“it were determined that the contrac- 


tor was entitled to. additional. pay- | 


‘ment and the amount of thefinalad- 
_justment could not be agreed upon, 
“an interim payment could be made 
under part 1ofatwo-part orderfor . 
_changes and that a final determina- . 


tion would then be made in part. Q 


In a letter a to the atten- 7 


tion of the contracting officer under 
~ date of Mar. 5, 1979, the contractor — 
-adverted to its request for an equita- 
ple adj ustment for both the firstand 


3 In ‘connection with the cliarge that ‘the = 
- ~project had not ‘been administered in an objec- 
- tive manner, Mr. Mann noted that he had been 
~ a Government contractor for some 20 years . 

and ‘that he was not.a novice in the Govern-- ~ 
ment contracting arena | (ar 20, contractor’ S 
letter dated:2-22-79 at 2). te ae 
‘1¢The faxogram. coneluded with the ee : 


ment : eG agreement. cannot. be reached: and . 


you desire a‘final decision by the contracting 
= ‘officer. in accordance with Clause No. 6 of the 
General Provisions, a. findings ‘of fact. will be. 
_ prepared upon ‘your ‘request. Preparation’ and =: ) 
issuance of a finding would require about 30. 


(AF-17 and GX 26, Faxogram | from . 
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no “second change on the job after 
which it stated that the entire 

~ method and manner of performing 
item 1, Presplitting for Excavation, 


and item 6, Excavation of Spill- 


way Chute, was changed drastically 


from that specified in the contract. 


The letter also noted. (1) that the 
contractor’s request for an equitable 
adjustment was based on an actual 
cost basis for the majority of the 


_ phases of the work where separation 
of cost was possible and (i1) that in 
most instances the impact of the 


change had been computed by de- 
ducting what the work should have 
cost had there been no change from 
the actual: cost of the changed 
work. 7 
_ The day following che Pendleton 
cena: on Mar. 6 and 7, 1979, 


Order for Changes No. 1 (part: 1 or | 


a two-part order), ~was~ issued. 
Dated Mar. 8, 1979, the Change 

Order recited that it was being is- 
sued. pursuant to Clause No. 3 of 

_ the General Provisions of the in- 
_ stant contract and provided i in part 
as: follows: ae ee 


1 After calling attention to the fact that 
. detailed computations with support data for: 


its subcontractor’s costs and its own 
“TWie will 


_ both 
were attached, the letter stated: 


stand firm on these figures unless a complete © 


. satisfication and accord cannot [sic] be 
reached at this coming meeting. We request 
that interest as provided by the new Disputes 


4 Ciause of 1978 [sic]. be. added as appropriate 
-at the time. of settlement” (AF 16 and AX I, 


'. contractor’s letter dated 3-5-—79 at 2). 


3 Order. For Changes No. . 1: {part 1 of a. 


* two- part order). also -contaings the following 
: provisions relating: to progress payments: 
“Because data available at. this time are in- 


. "sufficient to determine the amount of the final: 


equitable adjustment, the following is pro- 
vided solely for. the purpose of making progress 
pay ments. The final determination of the con- 


tracting officer. will be made in, part 2 of this, 


order. after complete data are available. 
“a. As an adjustment for smooth- wall blast- 


ing: and additional excavation. resulting from - 


DECISIONS OF THE DEPARTMENT Or THE INTERIOR | 


~atd1). 


{88 LD. 


[The following einaides in the ee = : 


and/or specifications are hereby ordered : 


- 1. In lieu of performing blasting: work 
using “pre-splitting” techniques in accor- | 


dance with specifications paragraph 1.5—. 7 
11, perform blasting using “‘smooth-wall” 


_techniques as directed in the field. 


2. In lieu of excavating the spillway to 


vertical lines as shown on specifications © 


drawings No, 30-D-138- and 30-D-139, | 
excavate to 3/4: 1 slope between stations © 


4100 and 7+47.89 and transition from. 


3/4:1 to vertical between stations 4-+-00 : 


and 3+20. 


In a letter to the BOR iat 


, Mar. 12, 197 Pa the contractor noted 


that the aetna cost for performing 
the mucking had been arrived at by 


adding all of the direct charges at- 


tributable to the: mucking opera- 
tions *° as shown in the text of the 





the change’ in excavation slopes in: ‘accordance’ : 


with items No. 1 and 2 above, the amount due — 


under. the contract | is: increased by— 


$176,656.80. . 
“Payment in the amount of $33, 906. 80 ‘and 


$42,750 have been. made under specifications — 


schedule items1 and. 6, respectively. Total 
- payment under this -order includes those pay- 


ment amounts: Thus, additional payments 


‘under this:order amount: to $100, 000.” (AF 5, 
Findings of Fact and ‘Decision by. the Cont. . 
‘tracting Officer dated - ‘6-12-79, Exh, A). 


1 The opening paragraph ‘OR the - ‘letter = 
states: = 

<IT]he -presentation we. made ‘relative: to : 
the cost:impact on the prime contractor’s work 


arising from the change‘on our subcontractor’ 5 


drilling and blasting operations” was not. ac- 


‘cepted at our meeting in Pendleton because 


you wére not able to-correlate the time loss — 
impact we were claiming to the actual ‘time © 

periods in the various work zones. I. pointed 
out that we ‘had presented it in this manner — 


in an attempt to give you a ballpark break- . - 


down ‘of the impact in the three different . 
areas.”’ (GX 35, contractor’s. letter (8-12-79) - 
of overhead 


20 Concerning the aeoants 


‘claimed the letter stated : 


“Phe 8625 figure we have show for. over-. : 
head was computed at 15% of prime’s cost 
(excluding sub), but. I strongly suspect this is ~ 


far below our actnal overhead allocable to this ~ 
job. However,:. if’ we can settle this matter — 
without further. haggling, I’ll leave it stand, _ 


and in addition I’ll forego the sizeable inter- 
est that has been. accumulating.” (GX. 35, 
contractor’ Ss caatl (3-12-79) at ae 


= 


letter and in accordance with sup- 


port data attachments A through 
_ K.-Addressing a question raised by - 
- a Government representative at the. 
Mar. 6 and 7, 1979, meeting, as to. 
why the .contractor’s own impact 
claim had not been presented on the 


same basis as it had presented that 


of the subcontractor, Mr. Mann- 
stated that it had not occurred to — 
him until after the meeting that the 
cost. impact on the prime. contrac- 
‘tor’s operations could be more clear-. | 
ly presented by making a separate — 
presentation from the subcontractor . 
but by using the same formula, bry 
actual cost’ of performing the 
“mucking ‘versus the “should have: 


_ been cost” doing the mucking.?# 

- Supplementing the Mar. 12, 1979, 
sbaniseion, the contractor wrote to 
the Bureau on Mar. 18, 1979, to say: 

(i) That the request for equitable 
adjustment had been restructured as 


- suggested by the BOR; ” (ii) that 
_ one sentence eonaderesd: very ger-. 
_ mane had been omitted from page 3 

. of the March 12 letter * = (iii) that 


et With reapect to the cost and pricing: data. 
“JT have — 
personally audited and reaudited | the above 
cost.and pricing data and hereby certify these . 
costs to. be’ correct . cand properly chargeable : 
to the mucking. operations as shown, to the 
very. best ‘of my knowledge” (GX 35, contrac- : 


how in. the letter, Mr. Mann stated: 


_tor’s letter (3-12-79) at 3), 
22 Ag to- the costs: included, the iecter states: 


“These costs: cover all. changed: work which - 
‘had been computed through Dec. 31,. 1978 but — 
does. not. cover the. uncompleted portion of: the 


. change ‘or the impact the change may have on 


| unchanged work” (AF- 15, contractor's. letter 7 


(3-13-79) at 1). 


“23 The following sentence had been omitted ae : 
interest: was. triggered at the very: outside when 


from: page 8 of the Mar. 12,.1979 letter: “I 


would think your auditors | could ‘audit this 
; data. more readily from their office ‘than from P 


ours, but at: they. wish to come: here, I’ll be 


_ glad to. make all our records: available. upon . 
: 48 hours: notice.’ - (AF 15, : contractor's letter 


(3-18-79),. supplemental revision to original 


Peas vee ee 3). 


3 ‘pos2m 0-2=2 


_. MANN CONSTRUCTION Co. 
_ December 10,. 1981 


Mont. 


- including the bond. premium in he | 
; computations - on page 2 had also” 
been. overlooked; and (iv) that the. 
formula for computing the entire 
equitable adjustment was being re- 
vised to the actual cost of perform- 
ing the change work versus what it 
would have cost a there = no — 
2 change. ms ? 


On “Apr. 3,4, Gas 1979, a third 


meeting was -held between . ‘the - 
- parties at the contractor’s office in 
Redmond, Oregon. A representative 
of the subcontractor, A.& W ‘Rock | - 
Drilling, Ltd., attended the meeting | 
and actively participated i in the dis- | 
cussion (AF 18). By letter dated 
Apr. 9,.1979, the contractor com- — 
Plsined to the contracting officer’s. 


representative of the actions or in- 
actions on the part of the Bureau _ 
which it was said had caused or con- ~ 
tributed to the delays in reaching an. 
equitable settlement on the job (AF 
14andAXL). Responding by letter - 


dated Apr. 24, 1979, the Bureau ~ 
denied that its actions or inactions 
‘were responsible: for the. delay in 


reaching an equitable settlement — 


and asserted that a review of the. 
| record shows a far different picture - 
than the one the contractor has pre- 


sented. In’ the: same letter the 


a Bureau set forth a chronology of 
events beginning on Sept. 28, 1978. 
It also undertook to. offer specific | 


ne Be The panulemute: naragraphe states : 


_ “J: believe that the date for accumulating ~ 


I handed you our cost. proposal of Mar. D. 


-Even if you don’t. agree. with this, I would 
hope that you would. at least agree that upon 
receipt of: this support data. (unless proven 5 
“grossly erroneous) that the interest date has. 
now: indeed been. triggered. * (AR 15;. contrac: oe 
tor’s letter, eh: a (2). oe jg ie SP 


a 
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oe on cach ‘of the. contrac: 2 3 


7 “oor S complaints (AF 12). 


-» Additional cost data requested by. 
a the Bureau’s negotiating staff was’ 
forwarded by the contractor’s letter _ 
of Apr. 12, 1979, in which it stated 
that before meeting again, it would | 
be. imperative for the parties to 
agree on two important i issues which 
were stated to be (i) the total cost _ 
-_. figure the BOR could accept for the _ 
ode subcontractor, including _ his over- — 
head and profit as well as the figure 
the Bureau could. accept. ‘for the 
-. prime contractor’s actual’ cost, ex-. 
elusive of profit and overhead and 
oe (11) a commitment. from the Bureau 
to. negotiate. with the contractor in. 
an earnest attempt to discover what. 
its total mucking costs would likely 
~ have been’ had there | been ‘no 


7 canes te 2 


Phe principal ‘matters ‘discussed: 3 
at the meeting in Redmond, Oregon, ; 
on Apr. 3, 4, and 5, 1979,.were.con- — 
_ firmed in a seven page’ letter from 
the Bureau to the contractor dated - 


. oe BE 25 ‘Immediately theresfter the fetter. stated : - 
eBay “Tf we can now finally. agree’ ‘on the above two 
. .. issues, this will leave the ‘would have’ cost — 
. » figure, the overhead and the profit as the pri-.. 
- mary three numbers yet. to be. negotiated” (GX S 


2 : 28, ‘contractor's letter. oo at 2 


"DECISION S OF THE: DEPARTMENT OF THE INTERIOR | 


ing” 


188. LD. 


ice for clarification of cost aie a 
ments for additional data had been 
made in 12 areas which were listed tae 
in the letter. Items enumerated, as te? an a 
having been discussed - were the fol- Se ose: 
lowing: (i) “should have been, cost” Ce 


for cost and pricing data to support 2. 
the proposed prices totaling $109,- 
469 for changes related to the 3/4:1° ~ 
slope layback ;. (iii) the payments- 
to-date versus total-costs-to-date for 
: drilling, blasting and excavation; are 
(iv) the necessity for a meeting in = 
Denver with the contracting, officer 
to attempt to resolve issues on which 
no agreement. had. been. reached, 
principally. the “should have been 
- cost” for mucking and the quantity ie 
to be paid under the original bid. 
_ price; and (v) the need for provid- 3 
interim | payments — for the 
changes related to the 8/4:1 slope — 
layback (estimated total cost of =~ 
$109,469), plus an interim adjust- 
ment ander: Order for pale No. can 
Apr. 12, 1979.. The letter noted that 1. a -_ .. ete 

the subcontractor’s breakdown of — 


" Acknowiedding . ‘the: 


Apr. 23, 1979, the contractor stated a 


that it concurred. with the summary 


of the discussion. at the meeting. in = | 
Redmond, Oregon, on Apr. B,4,and 
oe 197 9, ents Us the ¢ comments eof ee 


ie Apropos of ‘these items; ‘the letter atates: ae 
. “Based on a credit for deletion. of 25. cubie ea oe 
yards ‘of. concrete in the right wall: at the rate i. 
of. $400 per cubic yard, the. total net esti-- | 
mated interim adjustment for these items will a capa 
_be- $109, 469. Also, an_ ‘additional lump: sim 
- progress payment of $11,157. will be made 1Or= 7°53" 
work under items 1 and 2 of. Order.for Changes) 
. No... “These interim - adjustments are based | 
on information. presently . available and will = 
be ‘subject toa final determination after. com- a 
‘plete data. are available” (AF 18; BOR letter. in 
. emi at 6, a oe as 


. -Bureaut S38 


actual costs ($145, 971) as presented ~ Apr. 12, 1979, letter, ade date of a - 


in the contractor’s letter of Mar. 5, _ 
1979, had been reviewed. and that the = 
_ BOR had asked for clarification of 
cost. elements or: requested addi- 
— tional data i in nine areas which were 
- listed in the- letter. Also noted was. - 
oe ~ the fact that the BOR had reviewed. 
-. the contractor’s breakdown of on 
‘tual cost ($186,024), as presented i in 
Pa letter dated Mar. 12, 197 9, and that 


cae 1088), = 


tachment L. 


i “fered on  partioular: ‘items? 27 The 
a items listed . as involving differences 
(i) the con-— 
kas tractor and subcontractor ‘recalled. 
that the consensus. ‘of the meeting 


of opinion included: 


~ had. been that the subcontractor had 


_ supplied. adequate information as. 
to his overhead costs to more than - 
verify the 15 percent: overhead being: a 
_ claimed, (ii). contractor considered 
_the subcontractor’s profit should be. 
' allowed cat. 10 percent, although 


% contractor for. the. reason. stated in 
its letter of Apr. 12, 1979. In addi- 


~ . tion, the letter stated: that the con- 

_ tractor. did. not wish. to discuss or 

_s entertain | the idea of proceeding. | 

ss wath, the balance, of the, oe un- 

_ - » quested’ time extensions were beyond the con- 

 trol-and: without the fault or negligence of. the 

‘contractor and therefore excusable. The con- _ 

cluding: paragraph of: the findings’ states. that a 

it is a final decision and that it is being. made: ae 


? a a Additional cate pertaining to: thé subcon- : 

os tractor. was: enclosed with the. letter. as at: ne 
. Other additional data had been 
ee transmitted “with the contractor’s letter of 
- > Apr. 12,1979 (GX 29, contractor's letter dated 
oe eal . . oo 
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til such time as on fp ccent sould nye 


"be reached on the equitable adjust- 
ment due the contractor for the | : 
change and. work completed to 
—date.?8 Assuming agreement could 
be reached on outstanding. matters 

- previously outlined, the contractor _- 
proposed that the > parties meet on 


May 7, 1979. 


By Findings o rr Fact dated May vy 
4, ‘1979, the contracting officer ex- 
' ‘tended the time for performance of 
agreeing that the prime contractor’s - 
profit. should be negotiable; ii) 
some of the reductions in the sub-- 
ee contractor’ s costs involved trivial 
matters as to which the subcontrac- 
.. tor would accept whatever arbitrary 
ae, adjustments were. deemed appro-- 
ie priate; (iv) while | a minor amount - 

er Oe surveying ‘should be treated as 
incidental to excavation rather than - 
being prorated, a minor adjustment 
- could be made on this item if war- 
7 ranted by the treatment accorded. 
_... the contract on upward adjust- 
Pe “ments: where applicable; (v) the 
reason. the Bureau considers the bid 
| _ estimate pertinent should be stated — 
.- prior to. the time it is furnished ; 
-- and (vi) the use of the. average. ba 
price for four low’ bidders under 
item 6 excavation was unfair to the | 


the contract work by 136 calendar — 
days. ‘This was the aggregate figure 


for the time extensions requested | 


by. the contractor. consisting of: 03° 
days requested for completion of — 
the contract: as a result of (i) the vs 


changes intheblasting method from __ 
“presplit” to “smoothwall” and (ji) 
- the 8/4:1 slope layback. and related : 

| changes, together with atimeexten- 
sion requested of 46. calendar days 

‘as a result of the changes having 
forced the work into. ‘inclement 
weather.™ Be cae aa 


Final “negotiations ‘Between: ie - 


parties took place in Denver on. 


May 7 and 8, 1979. The results of — 


_ the. negotiations were. ‘finalized in >) 
a Memorandum of Understanding | 
7 executed by the foes under date tee 


| . 28 : Subsequently aie. “aibeantractor: A & Ww: 
. Rock Drilling, Ltd., furnished the. contractor 


additional data pertaining to equipment insur- 


ance - ($714. 84) and freight . on a D-5 Cat. 
(31, 230) (GX 33, subcontractor” s “letter dated ~ 
- 4-27-79). 


20 The Ca aie: offizer. ‘found’ ‘that all of 
the ‘delays for . which the contractor » ‘had re- 


in- accordance with the Disputes’ Clause (GX 


27, Findings of Fact by the Contracting Officer ra 
. dated 5-4-79,, at cag . et ae 
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: ‘of May 9, 1979, the full text of 
_ which is ‘quoted below: : 


. ( Contract No. 8-07-DO-07824, does Mc- 
‘Kay Dam Spillway Modification, Spe- 
cifications _ No, 
Project) | 3 : 
‘Mann — Construction ‘Omang 


— ( Part 1) dated March 8, 1979, except for 


items of work described in item 2 of Uni- 
lateral Interim Adjustment of. Order for .. 


_ Changes No. 1 (Part. 1) dated April 16, 


and lump sum amounts,. as described in 
the Bureau’s letter. to- 


(presently estimated to be $109,469) will 
be for all costs incurred including any 
impact cost on unchanged work.. These 
adjustments — in. contract price will’ be 
made final under "Order. for: Changes No. 
1 (Part 2). oO 


Mann > (Construction: ‘Company, ‘Ine, 


acknowledges receipt of Findings of Fact’ 
- in the Matter of. Delay in Completion, 
‘dated. ‘May 4, 1979, on the date of _ this 


agreement, May 9, 1979. cso 


On May 11, 1979, ihe wenleee 
wrote the Bureau’ to say that the 
Memorandum — of ‘Understanding - 
reflected a substantial mistake it 


had made and that the mistake was 





90 AR 5 ‘Findings. of. Fact and Decision by 


the Contracting. Officer. dated May’, 9, 1979, 
Exh. C. 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


pe 24. _ Umatilla 


‘Tne. - 
agrees to accept and the Bureau of Recla- . 


the contractor 

dated March 26, 1979, and stated in items 

b,.¢, d, e, £, g, and h of Unilateral In- 
terim Adjustment of Order for Changes — 
No. 1 (Part 1) dated April 16, 1979, are. 
now firm fixed prices to be paid for work : 
under item 2 therein, and such payments | 


[88 LD. 


not aj udgmental error , ( AF i); | On | Pe 


May 14, 1979, however, the contrac-_ 


tor advised the Bureau that. after : 


much deliberation. and in the ‘in- 


terest. of settling the. matter without. 7 
the need of further negotiations, BS oe Se 
had decided to bite the bullet on the ere 


md . 31 
“mation agrees. to. pay $510, 926. for all _ Inistake. 
costs incurred for changes. directed under. . 


items 1/and 2 of Order for Changes No. 1 


Order for Changes No. 1 ‘(Part 2 os 
of a two- -part order) is dated May 9, 
1979, but. was not presented to the 


contractor for signature until on or 
about June 6, 1979. The contractor 


1979. This payment is for all costs in- - refused. to sign the change order at 


curred to. date ‘and all future costs, in- 
~ eluding impact costs on unchanged work, 

and is in lieu of any payment under items 

1, 1a; and 6 of the bidding schedule of the | 
: “contract and previous progress payments. 
made under Order for Changes No. 1. The — 
parties further agree that the unit prices ie 
_ the release covering two pay: items 


that. time, however, on the ground 
that it contained unfair restrictions. 
Ina telephone conversation between 
‘Mr. Mann and Mr. Lyle Carden on 
- June 6, 1979, the latter agreed to the 


contractor inserting an exclusion in 


which he agreed had been over-: 


looked ‘but he’ would not agree to 


making an exception on the release 


for interest. In its letter to the BOR 
dated June 8, 1979, the contractor 
: stated that at all times its letters. 
had expressed its entitlement to in- 
~ terest in accordance with the 1978 7 
Disputes Act. More specifically the | 
letter states: “[I]n requesting this” 
exception o on 1 the release, Ts was not a 


: Bt The letter then stated: ; fe . 
(ijt is most. important. to ‘US; * however, to 
receive payment. for the. 


completed last year. According to our records, : 
there is still over $100,000 due for extra work 


performed | through December. Interest should ~ | 
be added. at. the appropriate rate in accor-. 


dance with the new law, from the 5th day of 
March until the date that you ‘would expect 


"us to receive payment. Of ‘course, considera-— 


tion should be given to the $100, 000 for the 


changed work received in this office on April11l  _ 
and the $11,157 portion for the change. re- — 
' ceived this morning.” 


(AF 10, contractor’s — 
letter dated 5-14-79). ee ae 


changed. work 
promptly, especially for the portion that was 


- the accuracy of. 
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att demanding interest. be. ended: in 
_ the change, nor was. I asking for an - 
| admission that interest was due. Ld. 
+ only asked that the door. not. be. 


a closed,on my appeal. rights. by in- 


" sisting I sign the change order with- 

Le out this reservation.” © ; 
By letter. dated June 13, 1979 9, the ” 

contractor transmitted a “signed 


copy, of Order. for Changes No. 1 


(part 2. of a two-part order) which | 
referred to exceptions contained in 


the cover letter.**. By. Findings of 


i Fact and Decision by the: Contract: » 
Ing. Officer dated. June 22, 197934. 
ee the contractor's claim for interest. - ue 
; tors shall be paid to the contractor from f i 
the date the contracting officer receives - — 
the claim pursuant to. section 6( a) from: 
the contractor until payment thereof.” . 
Section 6(a) states in. part: 





82 The contractor. also raised. a question con- — 


cerning certification, stating: i 
-“(Tyhe. change: order. contained a require- 


ment: that. I éertify. the complete accuracy of 
~ all costs connected with. the change. I believe » 
this is. an intolerable: burden to place upon — 

- «me T have no. qualms with certifying my own - 

-: data but I am not in a position to attest to 

my subcontractor’ rs] cost | 
data. * * * I have- absolutely no reason. to_ 


~ suspect that. my sub’s costs are not accurate 
but. I. don’t. know this for certain and I am not 


ina position to so certify. * (AP 7 and AX 0, 


contractor’ s letter . dated 6-8-79 at 2). 
3 The cover letter states : 


3 -aEWye ‘are .taking exception to. ‘the: iwro - 


itens ‘that were left off the change order but 


: ~ which. were. included in the final negotiations.” 


These two items were the first. two items listed. 


ce on ‘your’ ‘resident’s letter to. us of ‘March. 26 . 


and our letter to them of. March 21. Also,. we 
are taking exception ‘to: the: accrued. ‘interest 


that had. ‘developed ‘from. : the. time of our | 
March. 6 statement of costs until. the bill would. - 


be paid. * * * Hyen if. you don’t agree that 


interest is applicable, I’m‘sure you would have 
“no objection to my. pursuing this matter under . 
the Disputes Clause so that then I would only 
be paid in’ fact it was proved entitlement ei 
Ar 6, contractor’ s _ letter dated 


was due.” 
6-1 3-79)... 


4 The: bon tracing? “officer ‘stated ‘that’ a 


amount agreed to. in the” Memorandum of 


: Understanding dated May: 9, 1979, did not 
~  dinelude any payments. for items 1 and 2 of the | 
Government's letter of Mar. 26, 1979 (n. 33. 


‘suaray, and et such items would penne sub- visions of the. contract . ‘and the contractor 


ee 
“Findings of Fact and Decision by the’ Con ee the Period: from | November 8,.1978, to 


ject of a separate final determination. (AF. 5, 


eee Officer dated. 6-12-79 at 2). 


“MANN CONSTRUCTION co. 
_ December 10, (1981 


: states: 


| stantiation . 


5 was denied. In especially pertinent 


part the decision. states :. 


T. It. is. the Government’s position hae 


the agreement on the price adjustment 
- for work under Order for Changes No.1 00 


reached. with the contractor on May: 9, a 


1979, was all encompassing except for the . 
two items discussed in paragraphs 4a and. 
5 above. Although the contractor had | 
#6 mentioned payment. of interest. in corre- 
_ spondence, there was no discussion of the | 
‘subject in the final negotiations meeting | oe 
‘of May 7,8, and 9, 1979. Furthermore, in — 
considering applicability of the Contracts . 
_ Disputes Act of 1978, to the price adjust- 
ment’ for. work ‘under Order. for. Changes 


No. 1, section 12 of the act states in part: 
“Interest on amounts. found due contrac-.. 


by a -eontractor against the government 


‘relating to.a contract shall be in writing — - 
and shall: be submitted to the contracting | x 
officer for a decision.” ‘Section 6(c)(1) - 
oA contracting officer shall issue. 
a decision on any submitted claim of —- 
$50,000 or. less within sixty days from his . 

_. receipt.of a written request from the con- 
tractor that a decision be renderéd with- 


in that period. For. claims. of more than 


$50, 000, the contractor. ‘shall certify that | 
~ the claim is made in ‘good faith, that the — 

“ supporting data. are.accurate and com- 
plete to-the best of his knowledge and — 
belief, aad that. the ‘amount requested | : 

| accurately reflects the contract adjust- 
“ment for which. the contractor believes 


the government is liable. Oy: 
| 6 Commenting upon the.. nature of the “gabe. : 


submitted | 


“Changes: in. the work yee directed ‘ditder 
clause No. .3: (Changes) ‘of the.General Pro-:. 


—Continued ‘ 


“ATL claims 


‘in support of. costs. - 
claimed, by “reason of. the. changes, the con. 
-tracting officer states : : , 


in writing or’ orally. 
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: 8 Based on the anova I find that tie | 
= price adjustment as agreed in the Mem-. 


orandum of Understanding dated May 9; 


< 1979 (Exhibit C). and as stated in Order 


for Changes No. 1 (Part 2) dated May 9, 


1979 (Exhibit D), is firm and final ex- 
cept for a separate final determination at 
a later date on the allowable costs for 
_ work described. in items 1 and 2 of the . 
Governments’ letter to the ‘contractor 
i dated | March. 26, 1979. By. this findings; . 
Order for Changes No. a li (Part 2): dated © 
# “May 9, 1979 ‘(Exhibit D), is issued uni-- 
oe laterally. The amounts. found. due and 
pes payable in: this findings and under ‘Order 
a for. Changes No. 1 ( Part 2) will be paid 
- Upon. receipt of a. certificate of current 
cost or pricing data. from the contractor, 
‘. substantially in compliance with 41 CFR — 


—1-8.807-4,. which ° ‘certifies. that.cost or 


~ prieing data. ‘submitted were accurate, 

2. complete, : and- current as of. May 9, 1979. 

o It is further found that. the contractor’ S 
- claim for payment of interest on the. price 


2 adjustment under.Order for Changes No. 


- a is. without merit and is hereby denied. 


ce (AF 5, Findings of Fact and Deci- 


sion by Contracting Officer dated 


- 612-79, at 3,4.) 
_ The contractor timely appealed 


: the denial of its: interest claim by: 


. - letter dated J uly. 8, 1979 (AF 4). 


a By. etter of July 5, 1979, the con- 


tractor. furnished the contracting 
he officer with. a certification of cost 





“May 9; 1979, “shbmittes: numerous noel: pro- 
. posals, some of” which were incomplete and 


erroneous. Also, cost and pricing data in sup-. 


- portvof claimed increased. .costs for the changes 


- were not. furnished complete until the mesting 


of May 7, 8, and 9; 1979. At any. rate, at no 
- time did the contraetor indicate that he: con- 


"sidered this. Matter a dispute or request a 


final decision’ of. the contracting officer, either 
‘It is the Government’s 
position that. direction. of the changed work, 
. submittal. of ‘cost: ‘proposals. and cost and pric- 
ing data - and . final “negotiations of. a price 
adjustment — did not® involve a. dispute: and, 


therefore, the Contract Disputes Act of 1978 


a is not applicable in this case, 4 (Findings, n. 34, 
‘supra. at 3, 4). 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR 2 


under. the 
se 6, 1979 (AX R). 


‘188 LD. 


and pricing ee fem a3 ee 


tractor, A&W Rock Drilling, Ltd, 
together with executed certificate = — 
GPO 834-263. The date stamp. on 


the letter indicates. that it was re- - 


ceived by the BOR on July 9, 1979 
(AF 3 and AX P). Receipt ofthe 
July 5; 1979, letter was acknowl- : 
edged by a daxograi dated July 18, 
1979,3° in which | the Bureau. statéed : eid 
“Preparation and processing Of a7 2<¢ 
pay voucher and supporting docu: 


ments are presently being expedited . 


so that payment can bemadetoyou = 
in the very near future for itemsof 
previously performed extra work = 
phe by Order for Changes No. ee 
1 (Part 2) dated 5-9-79” (AP 2). cok | 
~The record shows that the contrac- 
tor was paid the sum of $171,362.20 
‘instant. contract on 


The H caring 
Hor the most part the lake : 


adduced at the hearing merely elab-- 


orated upon.the positions taken by _ 


the parties.as shown by the written _ 
record oF discussed above. The presi- - es 
‘dent of the appellant corporation, —— 
Mr. Richard Mann, testified that at. 

| the meeting 1 in: Pendleton, Oregon, : 


~ 30 The faxogram refers to the eineacion « ; | 
of current. cost or pricing data. having been, 
executed . by: the subcontractor ‘on 6-12-79. ee a 


(AF 2, BOR faxogram- dated 7-13-79). 


% According to Mr. Mann the eeetinica tion of oe 

costs made in-the letter of Mar. 12, 1979 (n. 

21, supra), embraced not only the contrac: =. 
tor’s own costs but those of its subcontractor - 

as well and that such certification’ complied . 
with the requirements of the Act (Tr. 77-78, pai 

: 156-58). If so, a natural question arises as to. © 


why. almost - 2 months later the. contractor 


- would say that it was not in a position. to at- 


test to the accuracy of the subcontractor’ Ss cost 


a = 32, supra). 


| . to. the. March: meeting: (Pr.. 
— 40 The. ‘meeting could have been held a-week: 
a earlier : if it had not been for the eontractor’s 


= x 6m). 


on Mar. 6: a 7, 1979, he had 

ae. handed. Mr. Duck. of the BOR a: 
~.-elaim in the amount of $212, 516 and 
| had. ‘told him. that the .contractor. 


- would be expecting interest on the 
claim under the 1978 Disputes Act. 


Mr. Duck responded by saying that_ 
they» (BOR) were not sure as to 
_ what triggered the interest date and 

that they had no track-record on it. 

- He did agree that the contractor _ 


was owed something for the changed 


.. work, however, and he stated that 


= upon his return to Denver a prog: 


ress payment. would be made to 
... the contractor for $100,000, Subse- . 

2 quently, on Apr. 14; 1979, a check in 
that emount: was ener bea by the 


. contractor... 


| : : the contractor. restructured © the 
claim and sent: it to the Bureau by 


| letter dated “Mar. 12, 1979, sup- 

' _ ported by cost, and pricing data. An- 

other meeting between the parties 
took, place i in Redmond, Oregon, on 

Apr. 4, 5, and 6, “1979. Mr. Mann” 


be testified to being exasperated by the 


- - failure of the Government repre-. 


‘sentatives attending the mecting to 


ar have. reviewed the cost and: pricing 
Oat data. previously submitted to the 
cok % The meeting. was. initiany Planned for 


: 2 oe about. Feb. “Ts 1979, but the plans. for. a-meet- 
(os. Ing. early in. F ebruary were abandoned when - 


the contractor. requested a delay of 4 or 5 days 


ae (Tr. 59-60).. 


3 Mr ‘Mann’ acknowledged that ehiy pre: 
. igiary: frgures had. been given to the con- 


ss tracting officer of Dec. 27, 1979, and. that no 


. Cost: or pricing data. had been provided: prior 
42-43, 65-66). 


spring. vacation: ee at ‘that. time (Tr. 68- 
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‘BOR and the fact ‘thine. ‘they ao: 
‘not empowered to negotiate a settle- o- 
ment (Tr. 26-32, 67-68). The Gov- 


- Following ‘aie ‘Maich meeting oF 


oT 


ernment’s witness Morrissette testi- 
fied however, (i) that the purpose | 
of the BOR representatives coming 


to Redmond, was to review the cost _ 


and pricing data previously sub-— 


‘mitted by the contractor and its cost: : : . 


records; (ii) that the contractor 


had bean advised of that purpose 
before they came; and (ili) that. d 
they had no authority. to negotiate 
a settlement. on behalf of the Gov- a 
ernment (Tr. 50-51, 98-100). ee 
. The parties met. again in. Denver, ge 


Colorado, on May 7, 8, and 9, 1979. 
Concerning this meeting Mr. Mann : 


testified (i) that at the conclusion — 

. Sof the meeting on May 8, 1979, he 
had agreed on a settlement amount —. 
of $510,926; “* (ii) that that figure 
“included the | 
changed work might. have. on un-. ) 
: changed. work; (iii). that. cost and Co 
pricing data for overhead was not oa 
submitted 1 inthe Mar. 12, , 1979, letter.” a 


‘impact that, the 


; ra Mr. Morrissette nad | refused: to. say — : 
figures he would recommend to the: contracting 


> officer, as he considered an attempt. was being | Bo 

- made. to pressure him into | ‘Regotiating » an. 
amount for some aspects. of. the claim which 
he was not authorized to do, and he could not. -- 

‘speak for the contracting officer as to the ac- 
ceptability of the figures but: could only state 
to him what their anOMES: were: from their a 


review (Tr. 117). 


# At the May meeting the fieate finally. ‘a 


agreed to for the-changed work totaled. $287,-._ | 
020. Mr. Mann states that the three payments 
on which the contractor was asking, interest 


only adds up to $282,000, While he did ‘not - 


know. where.the other $5,000 went, Mr. Mann. 
thought it would drift-into the ‘contractor by. 


. way of progress payments — because the prog-._ | 
Tess payments do have: $510,926 written. on 
‘them (Tr. 75). ‘The amended. complaint. shows 


that sum of: the three. pay ments in Louse op to. 


be $282,519. 
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ae and. may not have been sabnitied 
~ until the May meeting in Denver; 
(iv) that on May 9, 1979, Mr. Mann 
signed a memorandum of under- 


- ‘standing which stated that all costs 


“were included in the settlement; 
(v) that. interest that had not Been 
claimed as a part of cost and Mr. 
Mann did not_ consider | that the 
~ Contract Disputes Act contem- 
plated treating interest as a cost fig- 
ure; (vi) that in the May 14, 1979, 


si ie the contractor had ee 


the contracting officer that it was 


claiming interest; and (vii) that 
_ the only release the contractor had 
- signed contained an exception to the 


failure to. provide for interest. 
_. Mr. James Morrissette (a civil en- 
-_ gineer and, at the times in question, 


‘Head of Division of Procurement ™ 
and Contracting at the E & R Cen- | 


- ter in Denver) “testified as a BOR 


| 7 witness, as did Mr. Robert Folle, a 
contract price analyst in the Con-. 


| tract Administration Branch of the 


. < Division of Procurement and Con- 
oo Bureau ‘of - Reclamation, 
-E& R ‘Center in. Denver. ‘When — 


tracts, 


called:as a witness for the appellant, 


Mr. Morrissette testified (i) that he 


had attended the meetings in Pen- 


. dleton and Redmond, Oregon, and 


Denver, Colorado; (ii) that agree- 


ment on the Docent amount was 


reached at the conclusion of the 
meeting on May 8; (iii) that the 
memorandum of abrsemenk was @x- 
ecuted by the parties on the follow- 
ing day; and (iv) that nothing was 
included i in. the figures for interest. 


In his testimony, Mr. ‘Mann described the ~ 


agreement reached as a “satisfaction and. ac- 
cord” ha 56). sms . 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR — 


(88 LD. 


In the course of his testimony as 
a BOR. witness, Mr. 
stated that at the Pendleton meet- 


ing, the Bureau had acknowledged 4 a 


that changes had been made and 
that the contractor was entitled to 
an equitable adjustment. He also 


testified that the contracting officer | 


was desirous of avoiding a complete 
audit of the claim by the Inspector 
General if possible and that one of. 


the methods used in the Denver of- 
fice was to have’ an accountant on 
‘its staff review the contractor’ s cost 


records and the cost and pricing | 


data and determine whether or not 


a full-blown audit was necessary. — 
On direct examination, Mr. Morris- 


sette stated that in reviewing the 
contractor’s claim.and cost data the — 
BOR had “short circuited” some.of 


the procedures normally followed | 
in the interest of speeding up the | 


whole process. He also testified (i) _ 


that it did not appear to him. that 


the contractor’s claims for an equi- 


table adjustment _ involved a dis- 
pute; ** (ii) that no. request, was 


made by the contractor for a final 
decision, although it had been ad- 


vised that if the parties were unable. 


‘to reach an agreement it could ree 
quest ‘such a decision; (iii) that at — oes 
the Redmond meeting, the contrac- = o 
‘tor was told of the additional ‘data | 
required. to support. the claim; (iv) ° Si 
that thereafter additional data was 
provided by the contractor in sup-. 
port of its claims. including that ee oa 


-44Mr.°Mann considered that. a claim. had 


been submitted to the contracting officer on — 


Dec. 27, 1978, and that the claim was ‘in ‘dis- 
pute from Dec. 27, 1978, until- the May set- 
tlement, the Memorandum of Maderstending 
(Tr. 74-75). . - 


“Morrissette — i 


. 1005} | a 


= ae at itis May reborn (v) | 
. that at that meeting final agreement: 


was reached on the amount of the 
- equitable adjustment for all costs 


related to the changes the BOR had > 


directed;. (vi) that he considered 
correspondence between, the parties 


was handled in an expeditious man- 
_ner; and. (vii) that a great deal of 
| Morrissette’s time had been spent - 
mM handling the matter, including a. 
~. number of hours of his own, work: 
7m ing on responses to the contractor’s 
7 correspondence - ‘relating to ‘these : 
matters, reviewing. his proposals, — 
and trying to expedite payment un 
.. der the change order (Tr. 79-110). 
Mr. Robert Folle testified that in 
his. ‘capacity of . contract: price 
analyst (BOR) he had been in-— 
volved in review of the contractor’ S- 


records in Redmond, Oregon, in 


_ early April for the purpose of deter- _ 
mining whether the cost and pricmg 


data submitted was adequately sup- 


ported by the cost: records. He noted 
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tional data needed to satiety the cost 7 


and pricing requirements such as, ~ 
7 for example, the overhead costs, for 7 
ee which the Bureau had been furnish- _ 


ed.no breakdown; and (iii) that 


‘thereafter the supporting data flow- 

ed in on an occasional basis but at 
_ the last meeting i in May, the contrac- 
tor had furnished the BOR with the | 

additional data required to support _ 


the final amounts that were. erin 


| tiated ae 122-26). 


Discussion : 


- Bator: addressing the 


examine the relevant. provisions. of 


the Contract Disputes Act of. 1978, 
and a number of the cases which — 
have construed the provisions ofthe _ 
~ Act as they relate to the payment. of oP 


interest. The applicable provisions. _ 
of the Contract Disputes. Act as s they eo 


_ pertain to interest are: 


is Sec. 12. Interest. on amounts. found ‘due Be : 
nr ve ‘contractors on claims shall be paid tothe -— 
- that. audits were required for any | 


changes or modifications in excess of © 
: ~ $100, 000 except in cases ‘where the 
ok at contracting officer certifies that he — 
- . had adequate cost. or pricing data. | 
- and therefore waives audit. Mr. 

* Folle also testified: (i) That based . 

a upon. his. analysis he had concluded. . 
oe that: approximately 36. percent of rs 
. the contractor’s costs and approxi- 
_ mately 36 percent of the subcontrac-. 
tor’s costs had not been. totally sup-_ 
ported when the BOR personnel left 
or the’ contractor’s office. in April of 
1979; (ii) that at ‘the meeting in- 

5 Redmond, the BOR personnel had 
| 8 gone e through a ' eo the addi- | 


contractor from the date the contracting © 


‘officer receives. the claim pursuant to sec- 

~ tion: 6(a). from the contractor until pay- — 
ment thereof. The interest provided for in _ 
this section shall be paidat the rateestab- 
| lished by the. Secretary of. the Treasury — 
pursuant to Public Law 92-41 (85 Stat. 


97). for the ‘Renegotiation | Boer, {41 - 
U.S.C., § 611.] arabe 
Sec. 6. 


issues -_ 
ee by this appeal we shall. first: = 


(a) AIL claims by: a. . contractor 7 
7 agaiiet the. government relating to a con- © | 
tract shall. be i in writing and shall be sub- > 
- mitted to the™ contracting officer for a —* 
: decision: [41 Uz S.C. § 605.) ; | ee 
Inthe case of A.L.U. Caktantors ae 
~ Ine. , ASBCA 93792, (Aug. 31,1979), 
19-2 BCA par. 14,099, the ‘Armed. ~ 
Services Board had occasion tocon- 
sider the ase of the interest 


1080 


7 provisions of the Contents Disnutes - 
Act of 1978, in a context where the . 
_contractor’s complaint was that the 
Government had delayed in making — 
progress payments to which it was) of Nab-Lord Associates, PSBCA 


entitled. ‘There the Board stated beg 


“ page 69,857 : 


The appellant's claim for interest, pased : 
solely upon the Government’s delays in. 


authorizing such interest, it cannot.-be 
allowed. United States v. Thayer-W est 


~ 18781, . 74-1 BCA q 10, 626 ; Ramsey. v. 
United. States, 1o1 F. Supp. 358, 356 


(Ct. Cl. 1951) ; The. Diomed Corporation, : 


ASBCA. No. 20399, 75-2 f 11,491. [*] - 


-. Neither: the provisions of this contract 
nor. the. terms of the Contract Disputes: 


Act of 1978, under which the: appellant 


has elected to proceed, affect the prohibi- | 
_ tion against the award of the interest. for’ 
_ mere delay on part of the Government in. 


making payee Toke 


= us Tn Diomed, “text, supra, ‘the Board. had 
"held that the contract clause “Payment of In--. 
- terest on Contractor’s Claims” did not afford a - 
. basis for an award. of interest for . delayed 

payments. 


The rationale for the. decision 
reached: was stated in the following terms: 


—_ _“[ T]he clause makes a clear distinction be-~ 
tween a claim’ arising under the ‘contract. 


which is denied by the contracting officer, and 
interest on the amount. of that claim | -which 


- {s finally determined -to. be owed. by the Gov- 

-. @rnment, Here the claim: itself. is for interest. ~ 
- There is | no dispute over ‘appellant’s: entitle--— 
ment to-recover the. invoiced amount of $90,- 


104.16. Thus, there is no ‘claim,’ as that term 


. is used inthe clause, to which interest can © 

i attach. We do not read the clause as provid-. 
Ing board authorization for payment ‘of inter-- 

est notwithstanding the absence of an ‘under- 
lying claim, other than for interest, which has : 
arisen under the contract and has become the 
-  gubject of an appeal.” iis  €TE=2 BCA par, -11,- . 
491 at 54, 822.) © | | 


48. OF, Dawson Génatruction Co.,. . fact 
GSBCA. 5T77 (Dec. 5, 1980), 80-2 BCA par. 
ae 817. at. 73, 134 
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. (Any: determination of 


; 188 LD. | 


A different aspect of the Gnedion 
of when is interest payable under 


the provisions of the Contract Dis- ~_ 


putes Act was considered in the case 


714, 718, and 736 (July 18, 1980), . 


80-2 BCA par. 14,585. In that casea- 
finding favorable to the contractor .._ 
on the question of entitlement and a. - 
| making progress payments, runs counter — remand to. the contracting officer for 
. to the established. rule that[,] absent a : 
- statute or contract provision specifically 


the purpose of determining the — 


amount due the contractor resulted fa lees 
ina “negotiated settlement ofthe 


_ Point. Hotel Company, 3829 U.S. 585, 91 ~ quantum | claims. In denying the : 


-- L.Ed, 521 (1947), Komatsu Manufactur- EG 
ing: Company, Ltd. v. United States, 1382 _ 
Ot. Cl. 314 (1955) ; Memco, ASBCA- No. 


contractor’ S claim. for interest on — 


the claims settled by negotiation — 
after remand, the Postal eae 
| Board stated at, 71, 917-18: 


The. Act does not expressly define the 


word “claim” as used therein. ‘However, 
the: context makes it clear that. “claim”? — 

is: intended to mean a request. or. demand © _ 
| for relief disputed ‘by the Government as 
to entitlement. or amount as to which the 
Contractor has demanded a final decision — 
‘of ‘the Contracting Officer. ‘The: context 
as referred to. appears in Section 6 of the — 
ae Act: (41 U.S.C. §605) which | says. that 

“al claims by a contractor against. the 
government. relating. to- 8, contract shall * 

-~be-in writing and shall be submitted to: 
- the Contracting Officer for a decision. ee 


This intention is reflected in the ime 


- plementation. of the Act by OFPP in’ cee 


F.R. No. 92: (supra) which defines claims 


under the Act’.as involving disputed - 
demands. for. relief.or demands not acted 
on within a reasonable time as to which 
decision is 


a contracting Officer’ 's 
| demanded. i ee 


~The. quantum requests filed with’ the 


| Contracting Officer after remand did not a 


, when. a ‘delay in payment becomes. unreason- Pa 
a 


able. must be made on an ad-hoc basis. 


That portion of appellant’s claim seeking. re- 
-covery.of interest as damages on. -unreason-. | 
‘ably . delayed payment - of the ck Maca set- 
tlement is. granted sti wed ay 


: _— as 


AS hte 
i 
| 


i 


‘achieve the’ ‘status of dale under the 


_ Act because they were settled in negotia- 
_... tien without. dispute. ‘Consequently, there 
te were not and are not any Disputes Act 
.- quantum-claims to which these Disputes 
'. Act interest claims can attach. That being 
the case, Appellant cannot have Disab | 
se Act interest. 7 


On een. ‘the. “Postal 


Oras Services Board affirmed its holding 


: = in Nab-Lord Associates, denying 


: the contractor’s claim for. interest... 
oe. ‘Addressing: two of the questions 
-. raised in the motion for reconsid- 
a, eration, the Board stated : 


~ Appellant makes much of the fact that 


as C3 | the. basic quantum ‘settlement in ‘each 
ee © ease. was for less than the amount orig- 
_~<inally - demanded. Appellant says this - 
evidences the fact that the. ‘quantum re-. 

: quests” were disputed and, therefore, were 
claims within the meaning of the Act. 

_ As we pointed out. in our original deci- 
sion, to constitute a ‘claim under the Act | 
a demand must not have been acted upon 

_ within a reasonable time by the Con- 
~ 2 tracting® ‘Officer or must have: been dis- 
. puted and submitted to the Contracting 


- Officer for a decision. Although the Con- 


_tracting Officer obviously did not accept 
_ Appellant’s original basic quantum de- 
. maids, nevertheless they were negotiated 
to settlement. Therefore they did not be- 
_.eome claims under the Act. And, as we - 
_. decided, Appellant may not have interest © 
te under. the Act, absent underlying quan-_ 
tum: claims. : 
a, -#°* * In- both . the. jetters confirming ; 
the “reconciliation” (settlement) of the 
-. demands and the letters transmitting the 
signed settlement. modifications to the 
Contracting: Officer, Appellant: was care- 
2 ful to set forth specific. reservations from 
each settlement.. Among the reservations 


was. the right of Appellant to claim. in- 


- terest, But there is no proviso in any of 

the settlement. documentation postponing 
Ae finality ‘or. effectiveness of the settlement | 
| . “modifications pending final resolution of 


MANN CONSTRUCTION CO. 
| December 40, 1981 


014). 


Wer now turn to featiideration of oe 
the case before us for a decision. At 
the hearing on the instant appeal. 
Mr. Mann stated that. the: “whole 


the interest claims which at the time had oe 
not been filed. As stated in the Monaco. 
dictum, only a specific provision for ab- 
seiice of finality could have kept the basic = 
quantum claims alive. The simple reser- 
vation of a claim for some ‘unspecified 
kind or kinds of interest, a matter only 

- incidental or: collateral to the purpose of 


the modifications, was not. sufficient to . 
achieve: that. result. 7 


oe. BCA. 14 798 at 8, O13 a 


guts of the case is, was there a dis- 


pute or not (Tr. 118). Inhisclosing 
argument Mr. Mann stated: (i) ~ 
That the mere fact a. contractor sub- 


mits a. claim shows that there was 


dispute; (ii). that: by. referring too 
the. Disputes Clause in his decision. 


of May 4, 1979 (n.29, supra), the — 


contracting officer had. admitted. ‘that | 
here -was-a dispute before the meet- at 


ing. ever occurred. in. Denver} (i) © 


_ that the contractor had requested a 


final decision ; (iv) that the amount 
provided for in the May 9, 1979, 
agreement did not. include interest; 


(¥) that the contracting | officer knew: oe 
the contractor was expecting inter- - 
est: (vi) that Mr. Mann could find -. 
no correspondence from the Govern- ~ 
ment.in which the contractor’s right 
to interest had been contested; and 
(vii) that nothing in the Act ties the 
start of interest to the furnishing of 
cost and pricing data or certifica~ 


tion of the accuracy of the poontel sub- . 


| mitted (Tr. 180-33). 2 = 
~The Government’s ‘position’ as ss 
stated at the a was GD" that e: eo 
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. an accord ad sutisfaction had ae 
- reached at the time the contractor 
signed - the agreement on May 9, 


-- 1979, and (ii) that at-no time was 


oe there a dispute within the meaning 
- of the Contract Disputes Act of 
1978, or the Disputes Clause of the | 


General Provisions. In his closing 
statement Department Counsel stat- 


ed that the contractor did not quali- 


fy for interest in the circumstances 
of this appeal because the contrac- 


tor had not complied with the. 
sidered that there was a dispute : 


_ regulations requiring ‘the’ submis- 
- sion of cost and pricing data, a cer- 


 tificate-as to the accuracy of stich - 
data, as well as there being no dis- 
pute within the meaning of the Dis- 
putes Clause. An alternative argu- 

| ment: advanced. by the Government 


was that. assuming, arguendo, that. — 
used that as a vehicle for accom- | 


the appellant were to be found to be 


entitled to some interest, it could . 


not start running until the date that 


the BOR, had. received the cost and. 
- pricing» data from the contractor 


and the certificate of. current. cost 
and pricing data required by the 
regulations,*’ it being noted that the 
latter had not been submitted until 
July 5, 1979. Also emphasized by 


the Government was that what was 
wat involved was a change and that in- - 
terest was not allowable on changed : 


work (Tr. 186-56). ; 
With respect to the appellant’s 


arguments as enumerated above, the 


-- Board agrees with. its assessment 





Cited | in ‘support. of this position. was 41 


CFR 1-3. 807-4 requiring any-modifications of 


a. contract in excess of $100,000 to be sup- 


‘ported: by written cost and. pricing. data, or,» 
if actual submission of the: data were im- 


practicable, then a certificate . be furnished 
that the data submitted or identified was ac- 
curate, complete, and current (Tr. 146). - 
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that the een pal question to be de- a 


cided: in this case is whether there 
was a dispute or not. Under the 


authorities cited and quoted from 


above it is clear that the mere fact 


a contractor submits a claim does . _ 
not show that there was a dispute. 
Moreover, the language employed 


by the contractor up to the execu-- 
tion of the Memorandum of Under- 


standing on May 9, 1979, are incon- 
sistent. with the position now 


advanced that the contractor con- 


(nn.10, 11, 25, & 33, supra).. 


While it is true that in cade i 


the time for performance of the in- 


stant contract by:136 calendar days. ; : | 
the contracting officer cited the. Dis- 


putes Clause as his authority for so- 
doing, it. appears that he simply 


plishing the’ desired result sirice 
from the record made in these pro- 
ceedings, it appears that under the _ 
decision of May 4, 1979, the contrac- _ 


tor received the entire amount of 

_ time it had requested. More impor- 
tantly, however, is the fact that sec. 
12 of the Contract Disputes Act of 
1978 specifically conditions the al- 


lowance of interest to. claims re- - 
ceived by the contracting officer pur- 


suant to sec. 6(a) and that sec. 6(a) oo 
" réfers to claims submitted to the 


contracting officer for a decision. 


There is no evidence in this record | 


indicating that the contractor had _ | 
ever requested. a; final decision on. 
any of the three payments | on which. 


interest is now being claimed, even — 7 
though it had been specifically. ad- 


vised of its: right. to. do so Doe 16, 
supra). 


108) 


Tei is. ee that the amount agreed | 


- upon in the Memorandum of Under- 


> standing executed by the parties on 
May 9, 1979, did not include any al-. 
 - lowance for interest, Neither Gov- 

ernment witness who testified at the - 


7 hearing contended that “it ‘did. 


‘Whether the contracting officer _ 
. knew that the contractor was ex- 
' pecting interest is a question’ not 


susceptible to an answer from the 
record before us. It is unquestion- 


i ably 1 true that both before and after — 
the meeting on May 7 and 8, 1979, 
-- . which culminated in the execution 


a the. Memorandum of - Under- 
standing on the day following, the 


- : _ contractor had made it clear that it 
was claiming interest. | 
undisputed, however, i is the 


. Also, v 
oe fact, that at the May meeting the 


e, ~ contractor did not raise the subject , 
of interest. While not dispositive of 
the question of whether the contrac- 


 tor- was claiming interest. on the 
amount agreed upon, it is at least 


conceivable that the contractor’s 
_. silence during the May meetings re- 

- specting interest was construed by 

_ _ the contracting officer as indicating 

| an abandonment of the claim for. 
7 interest. In any event, it is clear 
_ that long before the May 9 meeting 
the contractor knew that the BOR 
had a different view of when and — 
in what circumstances interest. com- 


menced than did aoe contractor 


0 (n.18, supra). 


As to. the contention that the Agi 


mo loss not tie. the start of interest to 
the furnishing of a certificate, we 
note the. decisions which have held - 
(i) that a contracting officer need 
hot consider a claim over $50, 000 
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: 24558 (Oct. 26, 1981), 907 FCR B-2, 
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until it has eet 1 ottified: 48. and Gi)» : 


that interest is not payable. where 7 
the contractor has failed to certify ving @ 
a claim in excess of $50, 000 as re- 
quired by a contract provision im-  __ 
plementing sec. 12 of the Contract a 


Disputes Act of 1978.29. 


Corp. & Weldon. Smith, A Joint — 


Venture, ASBCA 24,043 | (Dee. ale 
1979), 80-1 BCA par. 14, O4N, Inland. oS 
has no ‘precedential value on the - 

principal question. involved in ‘this 
-. appeal, as it is clear from the | opin- et 
ion that. the contractor’s quantum 
claims for discounts taken had been _ 
denied. While the Znland decision. _ oe 
allowed interest: on amounts found 

due for periods antedating the effec- 
tive date of the Contract Disputes. 


Act. of 1978, 50 it has since been. re- 


versed by the Court of Claims and 
is a precedent no longer followed by 
the Armed Services | Board Con- * 


tract Appeals.®?. | 
~ We have summarized the | 
in this case and have quoted from. 


the applicable - provisions of the ; ; 


| a See Gentex Corp.,. ASBCA. 24040. “(July 3 
30, 1979), 79-2 BCA’ par... 14,007 at 68, 779, 
where the Board stated that. the. requirement. a 


of Sec.” 6(e) (1) of the: Act that. claims | 


over $50,000 be certified was “a. sine Qua non 


to the contracting - officer’s obligation | under. - 
the Act to issue a decision on these claims.” — 

49 Patock Construction. Co., ASBCA 25345 eo 
(Feb. 19, 1981), 81-1 BCA par. 14, 993, af’d 


on reconsideration, 81-2 BCA par. 15,184. 


In Brookfield Construction Co., Ine. é 

* Baylor Construction Corp. (A. Joint Venture) — 
—§55-79C, ‘theo: 
Court of Claims determined that the Act was =| i 
“not to be construed as imposing . pre- -Act ate ; 


vy. ‘United States, Ct. Cl. No. 


terest liability. 
51 United States v. Intand ‘Bervice. Corp., 
1981. 


- B2 §icissair Photo €. Surveys Ltd., “ASBCA 


‘In support of its ineeraet claim, ae 
the appellant calls the Board’s at- | 
tention to the case of 7 niand Service 
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= Contract: ; Disputes Act of 197 g, re- 
lating: to interest as well as. ‘from a 
-- gases construing such - provisions of - 
the Act. We: now undertake to con- | 
sider the instant appeal in the light: 

~ of those. provisions and the princi- | 
ples enunciated in the decided « cases: 


to which 1 we. have referred. 


7 The record clearly shows that tthe. 
; parties were in a negotiating pos-— 
ture from the time the contractor _ 

- submitted preliminary. figures in 
support of the claimed costs on Dec. . 
- 27, 1978, until they negotiated a 
: final amount due the contractor for . 
Government directed changes on. 
_. May 8, 1979, and confirmed the ne-- 
on gotiated settlement. so reached on — 
~. the following day by the execution _ 
oe [08 the Memorandum of Understand- 
ing dated May 9, 1979. The negoti-_ 
ating posture was maintained even 


= though at midpoint in the negotia- 
tions the contracting officer . in- 
formed the contractor of its right to 


“request. a final decision from him if: 
an agreement could not. be reached . 
onthe claimed costs, estimating that. 
the preparation of such a decision 


would take 30 days. ' 


| Perhaps - the most “perplexing S 
question in this entire record is. why — 
an. experienced contractor such as 
the appellant. should have so fre- 
quently raised the question. of the 
interest to which it considered it- 
self entitled under the Contract Dis-_ 
putes Act of 1978, both before: and _ 
after. the final negotiating confer- 
ence of May 7.and 8, 1979, and yet. 
have said. absolutely nothing about. 
the subject during the 2 days of ne- 
: gotiations or at the time the Mem- 
; -orandum - of Understanding was: : 


_ DECISIONS oF THE DEPARTMENT, oF THE INTERIOR . 


Meiode by the ae on 1 May 9, 197 9. 


Although the evidence is insufficient - ‘ ‘ 
to permit a finding, the record sug- 
gests an answer to the question 

_ posed. It is clear that going into the 
- final negotiating conference the ap- 

_ pellant knew that up until that time 
it-had failed to satisfy the. Bureau’s 

a request, to substantiate the claimed 

costs (é. Gry overhead) and that the 

‘BOR’s: position was that “interest . 


should not. start accruing on the 


: equitable. adj ustment until such — 


time as the contractor. furnishes the. 


backup: information the Govern- ae , 
“ment has requested and is en oe 


to. ” (n.13, supra) 


It is. undisputed. that: the backuis. Rats 
information including that pertain; > 
ing to overhead was ‘not furnished 

until May 7 or 8, 1979, and that final ~ 
agreement as to its sufficiency did es 
not occur until May 8, 1979. Giving | 


effect to the: Government’s. view of — 


what “triggered” interest under the 
Contract Disputes Act of 1978, this 
would mean that no interest would 
be payable to the contractor (4¢, 
final settlement of the underlying > 


claims would have occurred on the 
same day. that: the contractor sup- 


plied the Bureau with the. backup 
information required to substanti- 
_ ate the final figures agreed upon). 


“Whatever the case may have been, 


it is clear that the contractor pro- _ 

ceeded to. the final settlement of its. 
clai ims for equitable adjustment 7 
without having submitted them. to 
the’ contracting officer for. decision. 


It is also clear that when the Memo- | 


_randum of Understanding formal- .— 
izing the agreement, reached the ae 
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3 weed previous. day’ was s eatanitted: to dhe. 
ae ~ contractor for signature, no request 
_. was made that the agreement in- .— 
spects this case is closely.akin to the © 
situation in Nab-Lord Associates, 
supra. In that case; as in this, © 
quantum claims were negotiated tO: 


clude a provision postponing. final- 


| ity of the settlement reached pend- 
ing the resolution of the interest | 


question. 


That the contractor wished to. 
stand on the settlement reached _as - 


final: is borne-out. by the fact that it 
abandoned its claim of mistake 


without any’ indication in this rec- 

‘ord that the Government would - 
a have refused to seriously: consider 
—. the mistake claim or- would have | | 
_. failed to provide or seek whatever "merit 1 further discussion is the view 


ae relief it considered to be warranted, 


separate negotiations. . 


in the contractor reserving a claim 


™ for interest as a condition of sign- 
ing Order for. Changes No. 1 (Part: 


2). It was the contractor’s insistence 
- upon including such a reservation 


Bois the: copy of the change order it. 
signed that resulted i in the issuance — 
_ of the change order unilaterally and. 


MANN CONSTRUCTION co; 
. eee 10, 1981 


- raised — by the — 


“interest froth which the instant wp : 


| peal. was taken. 


Ina ‘number. of caetace re- 


settlement without. any provision: 


having been included in the written 
agreement postponing finality of | 
the. settlement of the underlying: 


quantum claims pending final res- 


olution: of the claim for interest. 


One of the positions apparently 


os by the appellant which may ~ 


that: interest should be payable 


_ The Government was also interested on claims for equitable adjustment 


a in. maintaining the finality of the 
ae agreement for it: promptly acknowl- 


from the time they are submitted, 
even if they were settled by negotia- es 
— edged that: payment. for two wore oo as they were in this case. If —- 
os ' . interest is not allowed in such. cases; 

- items—either~ ‘inadvertently. omit- 
ted or left out of Order for Changes 
oN Le (Part 2) because they in-- 
ace volved work items not yet. com- 
| __pleted—should. be: the one of 


| then, according. to the appellant, ~ Ss 
_.the contracting officer can. demand — 
whatever information he wants:as 
substantiation for the. asserted 
claims without the need for. adher- oe 
' ing to any: standard. of reasonable- oa 
oe idee NB Government’s — ‘position » “ek ness. a4 : Pate | 
aay ee hab “triggered” interest. had ap- 
parently been. crystalized by June 
— 6.1979, for ina telephone conversa-— 
tion. aah Mr. Mann on. or about 
. that date, the contracting officer was - 
adamant j in his refusal to acquiesce : 


were not available,” there is no evi- 


Bs Although written changes were directed 


by. the Bureau in mid-October of 1978, it does .- 


not appear ‘that funds available for payment 


‘of any costs incurred for such changes were im 
-- available until some time after the meeting on 


Mar. 6 and 7, 1979. The Contractor has filed 
no claim for funds not being available at an 
earlier time;-nor has it. been shown that the 
time required to arrive at.a negotiated. settle- 


ment would:have. been shorter if. funds had . se 
been ay ailable throughout the: pened: of. ne- os ae 


gotiation. ae 
- Nevertheless, 


—Continued . 
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Except oe ie serious. , question © ae 
BOR. directing 
changes in writing at a time when 
funds to pay for the changed work _ 


thé. funding ‘situation may ve oe 
aoe “have Placed the Chief, Construction Field Dix 
oly there decision pr coayang, the claim for : eee 


claim for interest is denied. 
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dence in Aula case. that the Bureau =. 
personnel concerned proceeded in.a.- 
 high-handed manner or that their 
requests for information were either. 
- arbitrary or capricious. It is true, 


~~ of course, that situations similar to 


those envisioned by the appellant 


mt may be expected to be encountered 


- would appear to lie in the contractor 


concerned promptly requesting: a 
final decision by the contracting — 
officer on the claims asserted and 


taking a timely appeal therefrom 
or, alternatively, initiating. an ap- 


peal without a finding if the con- _ 
tracting officer. fails or refuses to 
issue a written decision within the — 
_ time specified i in the Act or within a 


reasonable time if that i 1s. the stan- 
dard the Act eae | : 


| Decision = 


For the reasons stated and under 


-. the authorities cited, the appellant’s 


Wraram F. MoGraw 
Che eer Administrative J bee 


foe I CONCUR: 


G. Tete Picewoon 
| Administrative Judge: Pee 


vision, Cle Elum Office, i in the: unenviable posi- 
tion of having to conduct negotiations with 
the contractor at a time when he presumably 


* knew that ~ ‘there. were no funds currently 
available to pay for. the changed work. and — 


- that they would not be, unless as a temporary 
. Imeasure they could. be transferred from other 


sources including perhaps unexpended funds 
on the instant contract: needed for completion. 


of the original work. 


DEPARTMENT OF THE. INTERIOR. 


- Act: 


[88 I. D.. 
_ DOYON, orien 


s -ANCAB 219 
Decided December th 1981 
Appeal from the Decision of the Alaska 


State Office, Bureau of Land Manage- . 
ment ¥-19155-20. | * 
in Government procurement from ~ = 
time to time. If they are, the answer 
7 1. Alaska ‘Native Claims Settlement cua 
Act: 


‘Dismissed. 


Administrative Procedure: Gen- 
erally—Administrative Procedure: : ‘De- = 


: cisions 


Where, in a - Bureau of Land Manage: 
“ment decision to issue conveyance, a 
water body excluded from the selection — 
application on the basis that it is cnavi- | 


gable is expressly “considered” nonnavi-: 
gable and the underlying submerged 
lands thus. deemed selected by the appli- 


. cant, the Bureau. of. Land “Management 


has made a navigability determination 
with regard to the subject water body. : 


“3 By. Alaska Native Claims Settlement ed 
‘Act: Alaska Native Claims Appeal 

- Board: Appeals: -Generally—Alaska eed 
Native Claims Settlement Act: Admin- _ 
hi: istrative Procedure: Generally. , 


In the absence of an issue novaraine 


error in the decision itself, allegations 
“of. irregularities or. deficiencies: in the ~ 
- predecision procedure, such as noncom-- 


pliance with the pertinent section of. 


: : ANCSA and its implementing regulations, 
do not provide a. basis for appeal to pigs . 
‘Board. — por ae | ? 


3. ‘Alaska Native Claims: dettiemeat , 


The - Bureau of Land Management 


under provisions of: -ANCSA and regula- a 


tions in 48 CFR has both the authority 
and responsibility to determine which 


| Definitions: Public Lands: Gen- on a2 
erally—Submerged Lands: 7 ae ae 
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eae. including submerged ‘lands, are 


“nublic lands” within the definition of 


§ 3(e) of ANCSA and are therefore avail- 
able for selection by a Native corporation. 
4. Alaska Native Claims Settlement 
Act: Conveyances: Generally—Alaska 
Native Claims Settlement Act: Navi- 
gable Waters 


_ The Bureau of Land Management is not. 
bound to make its navigability determina-. 
tions in conformity with information pro- . 


vided by the State of Alaska pursuant to 
43 CFR 2650. 1(b) as to the navigability 


of water bodies within lands selected 


under ANCSA, or to accept the State’s 
_reau of Land Management acted 


within its authority and. respon- 
sibility to determine what lands are 
“public lands” under §8(e) of — 

_ ANCSA and therefore available for - 

— selection by. a Native corporation — 


conclusions as to navigability. 


5, Alaska Native ‘Claims Settlement : 


Act: Conveyances: Generally—Alaska 


Native Claims Settlement Act: nee 


gable Waters 


When the State of ‘Alaska’ Ss ‘dai be 


. ownership of submerged lands is based 


solely upon its own conclusions as to the _ 
_ -navigability of water bodies within. lands — 


~ selected under ANCSA, and not upon a 


~ final adjudication of navigability, the 
mere assertion of the State’s ownership 
‘does not constitute a claim of title in the: 
_ submerged lands. which requires - the. 
Bureau of Land Management to-exclude 
_ such lands” from the Decision to Assue 


oe Conveyance. 


APPEARANCES: I ames 50, Mery, Esq. ‘s 


for Doyon, Limited; M. Francis Nev- 


ille, Esq, Office of the Regional Solic- 


‘itor, for Bureau of Land Management; 
Shelly J. Higgins, Esq., Department of 


Law, for State of Alaska (listing 
limited to persons addressing the issue 
decided). 


OPINION BY ALASKA 


NATIVE CLAIMS APPEAL 
BOARD 


365-334 0 - 82 - 3 


- -:DOYON, LIMITED _ 
December 14, 1981 — 
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eae a Appeal 
The primary issue raised by 


Doyon, Limited and herein decided _ 


is whether the Bureau of Land 
Management erred in approving for 
conveyance to Doyon, and charging 
against the corporation’s acreage 
entitlement under ANCSA, sub- 
merged lands to which the State of 
Alaska claims title. As to this issue, — 
the decision of the Bureau of Land 


‘Management is affirmed. 


. The Board concludes that the Bu- 


when it made a determination of the 


nonnavigability of a water body. 
Board further finds that — 


The 
when the State of Alaska’ s claim of | 


ownership of the submerged lands - 
is based solely upon the State’s own _ 


conclusions as to the na vigability of 
the water body, the Bureau of Land 


Management is not bound either to : 


accept the State of Alaska’s con- — 
clusions or to recognize the State’s 


claim as an interest leading to a fee 


title which requires exclusion of 
land under. ANCSA. 


J Urisdiction 


The Alaska Native Claims Ap- 
peal Board, pursuant to delegation 
of authority to administer the Alas- 
ka Native Claims Settlement Act, 85 


Stat. 688, as amented, 43 U.S.C. 
§§ 1601-1628 (1976 and Supp. I 
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| 1977). (ANCSA), and the fais : 
- menting regulations i in 43 CFR Part 
2650 and 48 CFR Part 4, Subpart J, 


: hereby makes the following find- 
ne conclusions and decision. | 


» Procedural B ackground 


On Apr. 2, 1975, pursuant to § 12 


| (c) of ANCSA, Doyon, ‘Limited 
: (Doyon) filed selection application | 
F-19155-20 for lands located near 


the Native Village of Northway. In 


response, the Bureau of Land Man- a 
_ agement. (BLM) issued, on June 23, 


. and 26, 1978, two decisions to issue 


conveyance of land to. Doyon. Each > 
decision concerned a portion of the — 


~ lands selected by Doyon. 


‘Doyon appealed the above-desig- ; 


~ nated decisions of the BLM i in a Sin- 


gle appeal filed on July 27, 1978. In 
its Statement of Reasons and sup- 
porting memorandum, the appel- 
lant raised, inier alia, several issues 


relating to the navigability of Lake 
Nuziamundcho: 


| q) BLM erred in Siaiviag the es 


ance of the submerged lands in ques- 
tion to Doyon when} BLM had actual 


knowledge of the State’s claim’ of own- 


ership to said lands. . 2" ‘BLM should 
be required either to adjudicate the 
“State’s claim of title prior to the deci- 


_- sion for interim conveyance, or else be 


held to be estopped to deny the State’s 
“ownership of the land in. question. 


- (2) BLM erred in failing to make a de- | 
, termination of navigability as required = 
py ANCSA and its implementing ree" 
“3 --igability as required by ANCSA 
. (3) BLM erred in determining, if it has. 
done SO, that the water bodies in ques-: 
tion are non-navigable. * *°* [T]he 
subject water bodies are navigable as 


- lations. 


a matter of fact and of law. 
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"Following a Jan. an, 1980, confer- [ 
ence with the other ates and the 
Board, the BLM on Mar. 28, 1980, ~ 


filed its Review and Basis for Navi- -— 
| gability Determinations. The BLM | 
therein affirmed its earlier determi- — 
nation that Lake N uziamundcho is 
- nonnavigable. . 


On Nov. 2, 1981, the Board que- | 


pied Doyon as.to its intentions of 
_ pursuing: its appeal with regard to. 
the legal and factual navigability of 
Lake Nuziamundcho. On Nov. 30, 


1981, Doyon replied that it has no 


intention of contesting ghee la a 


per sé. | : 
Decision 


The Board finds that Doyen has ; 


withdrawn that portion of its ap- 
peal regarding the navigability per 
se of Lake Nuziamundcho. Accord- | 
ingly, the only issues remaining im 

this appeal are: a 


(a) whether BLM erred in re- _ 


- quiring the conveyance of the sub- 


merged lands in question to Doyon 

when BLM had actual knowledge of 
the State of Alaska’s (State’s) 
claim of ownership to said lands, 


and whether BLM should be re- — 


quired either to adjudicate the 


- State’s claim of title prior to the © 
decision to issue conveyance, or else 
be held to be estopped to deny the 
‘State’s ova of the. cans in. 

question; — 


(b) whether BLM anced in fail. 
ing to make a determination of nav-. 


and its implementing regulations. 
, With regard to issue (b), Doyon | 


‘declared that BLM had not madea 
_ determination as to the navigability _ 


ne with - 
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. : of Take Navisiunaeho. and that if 


BLM had made such. a ‘determina- 


tion, it had not. complied with the 
fee “pertinent regulations. — | 
In its application, Doyon ae 
ed from its selection the beds of - 
_» . several water bodies, including Lake 
-. 'Nuziamundcho. In the decision to 
issue conveyance of the lands. in 
which Lake: 


- Nuziamundcho _ 
-. situated, the BLM noted: 


: The application ‘excluded. several water 


are considered selected. 


.2 * i eo oo ge ee ee 
al There are no inland water bodies. con- 
a2 eo io be navigable within the selected os 


‘area. 


nt Where, i ina BLM decision. fe | 
issue conveyance, a water body ex- 
_ eluded from the selection applica- 
tion on. the basis that it is navigable | 

. ds expressly ‘ ‘considered nonnavi- 
oe gable > and. the. underlying sub-— 
“merged lands: thus deemed selected 
by the applicant, the BLM. has | 
made a navigability determination — 
A, es with. regard to. the ‘subject: water 
at a 5 
oe te) [9], Further, in the ahecnes of ne 
_ = issue regarding error in the decision - . 
aa itself, allegations of irregularities _ 
or deficiencies in the predecision 
procedure, such as noncompliance ~ 
. section of 
~ ANCSA and its implementing regu- 
a lations, do not provide a. basis for. 
appeal to this Board. Thus, Doyon’s 
oe “failure t to maintain and Pay the: 


the. pertinent 


thority 


7 ‘issue as. Pie. ihe. factual: Aik 1 legal ae 
~ navigabilty of Lake N uziamundcho oe. 
nullifies Doyon’s appeal asto BLM’s 
alleged ve Procednral ‘de i: : 
 ficiencies. | es 


-Ehe remaining issue in. _ this. ap- 


- peal is the same as that raised by 
Doyon in Doyon,. Limited ae State 
of Alaska, 8 ANCAB 824, 88 LD. 
is 636 (1981). [VLS 0-21 (C)]. Doyon Woe, 
‘here asserts, as.it did. in the cited 
appeal, that. BLM erred in failing 

bodies as being navigable. As these are ~ 

. considered nonnavigable and as section 
~12(e) (3) ‘and 48 CFR. 2652. 3(c) require . - 

Me the region to. ‘select. alt: available lands 
he within the township, these water bodies 


to exclude from. conveyance. the 


submerged lands of which the State — . 


claims ownership and in. charging 4 


the acreage of such lands: against 
. Doyon’s entitlement under ANCSA. — 
_. Inasmuch as thisissue isthe same 
as the sole issue raised by Doyonin 
Doyon, Limited & State of Alaska, - 
supra, the Board. concludes that the. ~ 
discussion and the following find- 
ings made in that appealareappro- 
priate as the basis. for decision in oe 

this appeal. . 


[8]. The BLM has | both thes au- ee me 
and. the 


[4] The BLM is a boutia ‘6 ue 


~ make its navigability determina-_ 


tions in conformity with informa- 


tion provided by the State pursuant ee 
. to 43 CFR 2650. 1(b) as tothe navi- 
-gability of water bodies. within - 
-Jands selected under ANCSA, orto 
accept the State’ S. conclusions as. to : 
nayagebrlity: Me | 


‘responsibility, or 
under. ANCSA and regulations in — 
43 CFR, to determine which lands, ‘a 
including submerged lands,are pub- 
lic lands” within the definition. of. . 
-§8(e) of ANCSA and are'there- 
' fore available for selection by: a — 
: Native. corporation. | 
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[By When. the State’s laura of 


Sanership of submerged lands is ~ 


based. solely upon its own conclu- 
sions as to the navigability of water 


a bodies within lands selected under 


_ ANCSA, and not. upon a final ad- 
judication of navigability, the mere 


assertion of the State’s ownership 


~ does not constitute a claim. of title 


‘in. the submerged Jands which 


requires BLM to exclude such lands 
- from the decision to issue convey- 


- ance, 
In Doyon, Limited & State of 


Alaska, supra, the Board found the. 


“issue raised by Doyon to be with- 
out merit, and accordingly dis 
missed it. 


~The parties to this appeal: have 


asserted - no factual circumstance 


and cited no authority which would 
prevent the decision in Doyon, Lim- . 


ited & State of Alaska, supra, from 
governing this decision. 
Therefore, the Board adopts as 
its findings in this decision. those 
listed above from Doyon, Limited 
& State of Alaska, supra, and holds 


that this portion of this appeal is — 
. = without. merit and is hereby dis- 
_. missed. Since all other issues in this - 


“e appeal have been resolved by” prior 
action, this appeal is hereby dis- 


Eee missed i in its entirety. | 
24 This represents a. unanimous de- 
> cision of the Board. i 


. | Soom M. Brapy 
Administrative Jud: ge 


, : Anroatn B. DUNNING 
Administrative Judge 


: “Josuen A. BALDWIN. 
_ Administrative Judge 
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REFUNDS AND CREDITS UN DER 
THE OUTER CONTINENTAL 
SHELF LANDS ACT She, 


December 1, 1981 - 


‘Accounts: Refunds—Outer Continen- 


tal Shelf Lands Act: Refunds _ 


See, 10 of the Outer. Continental aces | 


Lands Act does not authorize refunds he —< . 


purchasers of royalty oil. 


Sec, 10 of the Outer Continental Shelf _ 
Lands Act does not authorize refunds to 
persons who have paid a civil po . 
under sec. 24 of the Act. . | 


Outer Continental Shelf Lands Act: | : —? 
‘Refunds ee 


Before allowing rotunda or credits deainet = 
future payments, the Secretary must re- 
port them to Congress. ae 


The request: for a refund or ‘credit ‘must 
be in writing, must ask for. a specific © 

amount, and must explain why the lessee 
considers the amount to have been ‘exces-. 


-. give. Except under certain circumstances, 


the lessee must request the refund or — 


_eredit within two years after making the _ s | 
payment. Those circumstances are when a? 
_ the lessee both has acted to verify his ~ 


account within two years and has given — 


the Department enough information. to. - 


estimate the potential amount of the re- 
fund or credit.. 


An excess net profit share payment, to be _ 


- eredited under 10 CFR 390. 034(c), must. ~~ 
--be reported to Congress before crediting. =... 
Generally, when ore co-lessee files are 
quest for repayment, his request does not - 
toll the two-year limit for other co-lessees. 


But if the co-lessee has. the authority to ay 
make all lease payments for the other co- 


lessees, then his request protects all of - 


them. . . 
A lessee may receive a refund or credit of 


an overpayment even though De did not 


pay. the EXCESS under. protest. . 


_- Upon. discovering an bose pet and an- . . 
| underpayment in a lease account the See- - 


1000) 
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Decemer 15, ie 


fetary.a may Pees offset the two with- 


out regard to sec, 10. But when. an excess . 
remains after the. offset, the Secretary 
must comply with sec. 10. in ‘giving: a re- - 

— fund or credit. - 


OPINION BY. OFFICE 
OF THE SOLICITOR 


en ceweh ie : 
-Sorrcrror > 7 


To: 
| From: 


- Supyzor: REerunps | AND ‘Cumbiis' 
_ UNDER THE Outer Con- 
- ea SuEur Lanps. 


“This office has. cohiged teen ; 
questions in recent months about the - 
_ application of sec. 10: of the Outer 

- Continental Shelf (OCS) Lands — 


Act. The Department has published 


- only two decisions on sec. 10:in the: 
past twenty-eight years. So, for the © 
| Geological 

Survey, lessees, and the public, I 
have prepared a review of this. 


guidance of the U.S. 


statute, a 


3 Background | 2 
Sec. 10 was a part of a ete 


OCS Lands Act of 1953. It. has 


never been amended. It provides: ne 


(a). Subject to the provisions of: sub- 


: section (b) of this section, when it ap- 
_ pears to the satisfaction. of the Secretary 
that. any person has made. a payment to 
_the United States i in connection with any. 
lease under this subchapter in excess of 
the amount he was lawfully required to 

pay; such excess shall be repaid without . 
_ interest to such person or his legal repre- 
: sentative, if a request for repayment of 
Such excess is filed with the Secretary. 


within two. years after the making. of the 


Lore payment,. or. within ‘ninety days. after 
= August ie 1953. ‘The Secretary shall eer- 
tify the. amounts of all such ‘repayments 


rs ine. Secretary of the wisdaury, who I is = ax 


authorized and. directed. to make such - 


‘repayments | out of any moneys in the _ | 
special account established under section Pe : 
1338 of this title [sec. 9 of this Act] and > 


toi issue his warrant i in settlement thereof. . 
_ (b) No refund or credit for such excess | 


: payment. shall be made. until after the 
expiration of thirty days from the date < 
“upon which a report giving the name of 
the person to whom the refund or credit =. 

is to be made, the amount of’such refund © 
or credit, and a summary of the. facts. 
upon which the determination of the Sec- 7 
retary was made is ‘submitted to the 
President of the Senate and the Speaker. 
of the House - of Representatives . for 


transmittal to the appropriate: legislative 


committee. of each body, respectively : aa 
Provided, That. if the Congress’ ‘shall not. 
_be in session on the date of such submis- ~ 


sion. or shall adjourn prior to the expira- — 


tion of thirty. days from the date of such . a 


submission, then such payment or credit : 
shall. not be made until thirty days after 


the opening day of the next succeeding. 
‘ session. of Congress. [43 U.8.C.A.. § 1839, ]. 


The statute has prompted ques- 


_. tions from the Department of En- 
ergy, the U.S. Geological Survey, — - 
— lessees, and small refiners. For ex- | 
ample, does it apply when the Di- — 
‘rector, USGS, remits a civil pen- — 
-alty assessed by a Reviewing Offi- — 
cer? Does it apply to overpayments 
by. small refiners under OCS roy- 
| alty oil contracts ? Does it apply, to | 
‘an overpayment made in-a given 
- month under a fixed. net profit. share : 


lease? What does the statute mean 


by “request for repayment?” Can 
the two-year limit on filing the re- — 
quest ever be extended? Does the — 
_ two-year limit apply to requests-for _ 
credits, or only to requests’ for:re- 
funds # How does sec. 10 ) apply to. 
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Syetpaymenls and unducbaymanta’ 


__. discovered by the eens au- 
se dit of a lessee’s account ? e 

The questions raise ‘most of the 
issues presented by the statute. They _ 
defy a brief answer. To put these 
problems in perspective, T discuss. 

separately the air pure) of 82m, 


10. 


- L Authority to Draws on the 
| | Treasury | 


7 The first purpose of sec. 10 is ye. 
solve a problem created by sec. 9. 


Sec. 9 directs the Secretary to de- 
posit. in the Federal Treasury . the 


on the Outer Continental Shelf. AZ 


| U. S.C. § 1338. Sec. 9, however, i is of 
limited. scope. Other statutes govern | 


the deposit of other funds received 


small refiners under 10 O.F.R. § 391. 
110(b) (2) must be deposited in the 


Treasury, 31 U.S.C. § 483a, as must 


civil penalties, OCS royalty oil pro- 
ceeds, and right-of-way rentals. 31 


- US. C. § 484, What these three stat. 


© Civil penulied: are collected under. - 30 | 


| CURR. §°250.80-1(0), royalty ofl proceeds un- 
der 10 C.F.R. § 391.142, 
rentals under 48 C.F. R. § 8840.1(a). 


_ behalf of the United States .. 


tions exist. See ¢.g., 56 Comp. Gen. 275. (1977) 
(fees . collected | from..other agencies under 31 


U.S.C. § 686) ; 50 Comp. Gen. 545 (1971) (in- - 


- surance: payments to agency funded solely by 
_ fees from the. Pegulated industry). 


"DECISION S OF THE DEPARTMENT OF THE INTERIOR 


and right-of-way — 


| [88 LD. 


aie sta is. the edict that - 
_the deposits be credited to.“miscel- 
_laneous receipts, ”* not to the Depart- | 
‘ment’s appropriation account. 


“The problem is that once ‘the 


| money is deposited, the Constitution | 
requires that an agency have author-- 


ity from Congress to get the money 
back out. “No money shall be drawn 
from the Treasury but in conse- 


‘quence of appropriations made by — 


law.” U.S. Const. art. I, §9, cl. 72 — 
The Department of the Interior has 
recognized this requirement i inmany 


_ decisions * and has gone to-Congress _ 
four times in this century to get the — 


‘money paid to him “under any lease _ statutory authority it wanted.+ .. 


The need to find express legisla- 


tive authority has led to a strict in-» = 


terpretation of repayment statutes. 
The law watches jealously over the 


from OCS activities. For example, Treasury. * Many | decisions of the eee 


the administrative fee charged to 


; 2 Knote - V, United States, 94 U.S. 149, 154 
(1877). (Moneys once in the treasury can 
only be withdrawn by an appropriation by law... 
However large, therefore, may be the power of 
pardon possessed by the President, . it 
cannot touch moneys in the treasury ‘of the 


United States”) ; Reeside v. Walker, 52 U.S. 
(11 How.) 272, 291 (1850). court cannot com-_ 


pel Secretary of Treasury to pay a judgment 
for which no appropriation has been made); 


4 Op. Atty. Gen. 227, 229-30 (1843) (no re- . 
fund of overpayment without Congressional 
authorization) ; ; 1 Op. Atty. Gen. 405. (1820). - 


3 See, ¢.g., Heirs of Isaac W. Talkington, 5 
‘Pub. Lands Dec. 114,°115 (1886). (“The power 


. 81 U.S.C. § 484, a- statute over 130 years eld. of repayment by the Secretary. of the Interior — 


-¥Feflects. ‘the general policy of .. the. United 
States to require that all moneys ‘collected in 
.°. be paid into. 
the Treasury.” 17 Op. Atty. Gen, —§92, 593 |. 
(1883). Unless a statute allows an agency to 
credit the money received: to its appropriation 
account, the money must go to miscellaneous — 
ae receipts in the general fund: of the Treasury. 
. 56 Comp. Gen. 275 (1977) ; 52 Comp. Gen. 125 - 
(1972); 47 Comp. Gen. 70 (1967). Some excen- 


‘is limited and defined by statute’) ; Thomas é 
. Foster, 24 Pub. Lands Dec. 159 (1897) ; Frank 
 W,. Hull, 9 Pub. Lands Dec.. 60 (1889) ; Sarah: 
dD, Smith, 7. Pub. Lands Dec. 295. (1888) ; 
| Joseph Brown, 5 Pub. Lands Dec. 316 (1886). 


4 First in 1908: 35 Stat. 48 (1908).; H. R. 7 
Rep. No. 679, 60th Cong., ist Sess. (1908). = 


- Next in 1919: 41 Stat. 366-67. (1919) ; 59 

Cone, Rec. 22-23 (1919). Then again in 1930; 
46 Stat. 822 (1930); H. R. Rep. No. 1949, 71st . 3 
| Cong., 2d Sess. —3 
- Stat. 506-07 (1960): 


(1930).. Finally in 1960:.74 
[1960] U.S, Code Cong: 
& Admin. News 8147-54. . 


-- 3 The law is as strict on apptopriations as tt i 
- is on lana See 31 i S: Cc. “§§ 627, 628. 
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a Comptroller. aad the Gaus, 
- General illustrate this point, but let 
me discuss only a few. Former Re- ~ 
vised Statute § 3689 was a perma- 
nent annual appropriation allowing | 
_» agencies to refund “moneys received | 
-.. and covered into the Treasury. be- 
fore the payment of legal and just — 
charges against the same.” This sec- 
tion was read restrictively. It ‘ap 


: plied to overpayments credited to 
the general fund only, not to special 


~ funds. 11 Dec. Comp. 300. (1904), It 
did not. allow the Secretary of the 
Treasury to remit a fine after it had _ 
been paid into the Treasury, because 
at the time the fine was deposited, : 
: there was no. charge against it. 10 
~ Dec. Comp. 239 (1903). Similarly, | 
- this section could not be used to pay - 
informers’ fees when the fees were. — 
—- get, only. after the money had been 
oe. Le ee 10 Dec. ‘Comp. 47 (1908). | 
_ The interpretations of this De-- 
: partment have also been strict. For 
example, under sec. 2 of the repay- 


ment statute of Mar. 96, 1908, the 


Secretary was authorized to refund ; 
“under the 
public land laws.” The Department | 
_ Was soon. invited to read the phrase. 
“public lands”. broadly, but it de- 
- Clined. The Depar tment. denied it 
could refund an overpayment on the | 
_ purchase of Indian lands sold by 
ao The: 
~. Jands were not public lands. Charles . 
0. Van Wormer, 37 Pub. Lands Dec. 
; T4 (1909). See also John W. Blee, 
86 Pub. Lands. Dec. 265_ (1908) 
| (1880 repayment statute limited to_ 
no refund . of 


overpayments made 


the Government. as trustee, 


canceled -entries; 


eluding “homestead - 


‘ rejected. okt 
“The fact that these moneys ‘accumulated in a 
the hands of the receivers largely in excess of 


“money ‘paid Ghent entry" was as never 
allowed) ; Circular of April 2, 1907, ee 
85 Pub. Lands Dec, 492 (1907). | 


When the Department once ad” 


the. 1908 repayment statute liber- 
ally, the Comptroller General inter-. _ 
~-vened.* The issue was whether the 

statute, as amended in 1919, author- _ 
ized refunds of overpaid royalties 
| under the Mineral Leasing Act. The — ‘ 
‘Department hoe it did, but: nee 
overruled :. eich 


‘The repayment. laws are. in. such heed” om 
terms.that they cover all eases of excess. ; 
payments under the public land. laws, in- 
‘preemption ae 
town site laws, timber and stone 
: ‘laws, desert. land laws, and even mineral _— 
land laws under which there is author- 
ized an alienation: of the land by patent | a 
oe its lene It is not believed, how- as 


laws, 
laws, 


6in ene of ie : leetlative: ahtston of the 


1908 law, the Comptroller General’s strict in- 
terpretation was the better one: In a letter 
“accompanying | the bropiosed - Jaw, 


oe 
Garfield: wrote: 


“Feretofore ‘and until jecently. all. ‘moneys 
“deposited: with. applications ‘and’ proofs for ~ 
public: lands have been retained temporarily bye. 2° 
_ the receivers of public moneys at the United 
States land offices and finally covered:into the 
Treasury when the’ entries were allowed: or ree * 
. turned. by. the receivers to the applicants | in. 
and: _Provta are oa 


case yhely : abpbravens 


their bonded liability called for a change in — 


- this. practice, and to: safeguard these funds all.- 
“moneys of this kind are now and will hereafter Sad 


be covered into the Treasury as soon as- they - 


are received. Under the existing law. there is. 
no means of: withdrawing any of these from 
the. ‘Treasury for. repayment to the persons - es 
whose applications and. ‘proofs are finally re-.- 
- jected, and I, therefore, herewith ‘submit a pro-. 


posed bill authorizing» their . repayment and | Fe 


recommend that it be enacted into a law." 


. HLR. Rep. No. 679, 60th Cong., Ist Sess. 1. 


“8 1908). Senator Clark explained on the floor — 


of the Senate that “the bill is to cover those. - 


eases. and only those cases. 42 eons Ree. 
— 2807 (1908) (remarks’ of Sen. eles . 
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ever, that it was. intended to ‘include. a. 
‘mineral land law such as that of Febru- 
ary 25, 1920, under which there. is no . 
alienation of the land but merely a lease 
. Dec. Comp. Gen. | 


for a term of years . 
A-28366 (Sept. 5, 1929). 


‘went to Congress and had the law 


amended. See H. R. Rep. No. 1949, 


T1st Cong., 2d Sess. (1980). 
Given this pattern of interpreta- 
- tion of repayment statutes, it is no 
surprise that the Solicitor’s Office 
_has construed sec. 10 of the OCS 


Lands Act strictly. The issue in- 


Opinion M-36425 was whether the 


-Tefund. an. overpaid rental on an - 


—ocs pipeline right-of-way. The 


Acting Associate Solicitor’ said it. 
could not. | e. 
The provision. in. ate 10 of the See, 


for refunds of excess, payments made to ye 
the United © States “in connection. with 


Neither of these kinds of overpay- 
ments is made in connection with GPs 
any lease.” Civil penalties may be 
imposed against lessees, right-of- 
way holders, holders of exploration | 
permits, and even persons with no 
permits at all, ‘such as diving con- 


tractors. 


- any lease”. obviously could not apply to 
an excess payment made in connection 
' with a right-of-way by a right-of-way ap- 
Dlication or grantee who held no lease. Io 
find nothing in section. 10 warranting the 


conclusion that an excess payment made 


in connection with a right-of-way .ac- 


7 quired under section 5(c): of the act. may 
be considered an excess payment “in con- 


nection with any lease” and, therefore, — 
_ within the scope of section 10. also, not- | 
withstanding the fact that the right-of- - 


way holder, or applicant therefor may be 
a lease holder. Excess payments made in 
“connection with the right-of-way are sep- 
arate and distinct from those made “in 
connection with any lease” and not within 
the scope of section 10. Solicitor’s Opin- 
ion M-36425 (Mar. 4, 1957). 


With this guidance, I may now 


respond to two of the questions — 


raised : whether sec. 10 applies to re- 


- payments of civil penalties and 


_ DECISIONS OF THE DEPARTMENT oF THE INTERIOR 
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overpayments under ocs royalty 
oil contracts. - | 
Under current regulations, one 


who is fined by a Reviewing Officer 


must pay the fine within thirty days 


Consequently, the Departient | after the decision. The payment is 


due even though an appeal is filed. 
30 C.E-R. § 250.80-1 (0) (3). On ap- 
peal, however, the fine may be re- 
duced by the Director or nullified 
by. the Board of Land Appeals. 30 
C.F-R. § 250.80-1(m) (2). If it is, 
the party has made:an overpayment 
into the Treasury. With royalty oil 


contracts the situation is different, 
Bureau of Land Management could - but the problem is the same. The | 

7 Department takes the public’s share 
of oil royalties in kind, then sells it 
under contracts with small refiners. 
10 C.F.R. Part 391: Small refiners 


PS -may discover overpayments only af. : 


ter they.are in the Treasury. | 
“Sec. 10 is inapplicable here. 


The Department’s civil . 
penalty authority is independent of 


the oil and gas lease. The question 


is more difficult when we turn to 

overpayments on purchases of roy- . 
alty oil, but these too fall outside the 
scope of sec. 10. First, these are not 
payments “under any lease” within — - 


_ the meaning of sec. 9. This suggests | 


that they are not made in connec- 
tion with a lease, but are made in 
connection with a royalty oil con- 
tract. In other words,. because re- 
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ands: Gadone sec, 10 are ania on 


the special account created by sec. 9, 


_ the two sections must have equal 
scope, 43 U.S.C. § 1389(a). Second, _ 
before amended in 1978, sec. 5(a) 
(1) of the OCS Lands Act distin- 
guished between leases and sales of | 
~ Comp. Gen. 243 (1975). However, if 
these sections do not apply, the De- 
- partment lacks authority to draw 


royalty oil: 43 U. S.C.A. § 1334(a) 
(1) (1964 ed.) ; Assistant Solicitor 


—. Elliott’s memorandum of Aug. 13, 
1975, to Director, USGS. This dis-. 
_ tinction persists. Compare 43 U.S.C. 

— § 1837 with 43 U.S.C. § 1353. Third, 
although the Department does have 


authority to refund. overpayments 


- for onshore royalty oil, the onshore 
- statute is different. It allows refunds 
for overpayments “under any stat-— = 
.. Department’ has consistently ruled. hee 
that when the overpayment is out- 
side the scope of a repayment 


ute relating to the... lease . 


of public lands,” 43 US. (en 8 1734 
_ (ce), a more flexible category than 
‘payments “in connection ‘with any. 

, | _ Asa practical matter, however, cred- 


‘iting remitted civil penalties may 


oe lease. ee 


See. 10, then, i is no. aden re . 
sec. 9. It applies only to bonus pay- 
ments made to get a lease, rental 


on the lease, minimum royalty, roy- 


a? alty paid in value, any substitute 
for royalty created by alternative 
oe bidding regulations, | and similar 
payments by the lessee. See, e.g., 30 


C.F.R. § 250. 33(b). See also 8. Rep. 


No. 411, 88rd Cong., Ist. Sess, 2 
(1953) (“all revenues accruing to 
the Government from mineral oper-_ 


| ations on the outer shelf are paid 


into the Federal Treasury ... . 


_ Such revenues include royalties . 
and bonuses and rentals”). 


| Although sec. 10 does not aol : : 
_ evil penalty refunds or royalty oil 


covered into the: Treasury.” 


refunds, other remedies may be - 


available. For example, twostatutes 
applicable to all agencies may grant — 
the Secretary authority to refund 


money “erroneously received and 


U.S.C. §§725q and F25q-1. 55. 


on the Treasury to repay persons 


fined and refiners receiving OCS 
royalty oil. See Matanuska Valley 


Lines, Ine, 62 ID. 243, 251-52 
(1955). | 
“Royalty oil escepaymnns may ai 


-repaid by crediting the excess 


against future payments due. The | 


statute, it may credit the excess.’ 


be difficult. Once penalized, the 


_ violator should sin no more. But the 
Department could amend its civil 
penalty regulations to permit the — 


Director to stay the payment of the 
fine pending appeal. This will solve 


the problem in most cases. In no 


event, however, should the Director 
credit a lessee’s. overpaid fine 
against payments to. be deposited 


under sec. 9, This practice would _ 
| frustrate the purpose of SEC. 10 OM 7 8 


as I will now ec 


2 Solicitor’s Opinion M-36425 . (Mar. 4, 
1957); Dee. Comp. Gen. -A-283866 | (Sept. 5, — 
1929) ;: 
(1889). ; Elijah M.. Dunphy, 8 Pub. Lands Dee. : 
102 A88E?: 


. - 


21° = 


‘Joseph Adler, 9 Pub. Lands Dee. 429° 
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HL. Congressional Review of Re- 


. payments 


“The authority to repay found in 


§10(a) is common in the public 


~ land and mineral leasing laws, but 
§ 10 (b) has a provision which -is 


unique. It requires the Secretary to 


report to each house of Congress be- 
fore allowing a refund or credit, 
and to give the Congress at least 
_ thirty days to review the report. . 


- Sec. 10(b) was not part of the bill 


* originally introduced in the Senate. 
Tn. its early versions S. 1901 con- 


— tained only what was to become 
§10(a). But at the hearings on the ~ 
- bill, three Senators were concerned - 


a that the Secretary was receiving too 
broad a grant of authority, despite 


assurance from the Solicitor’s Office’ 


that he had not abused this author- 
ity under the onshore laws. - 
Senator LONG. Does that not seem to 


be very general in that when it appears: 


to the satisfaction of the Secretary that 


_ . any person has made overpayments, and 


‘so forth, in any amount that he was law- 
fully required to pay. Should there not 
be some standards beyond just the satis- 


faction of the Secretary that the payment. 
-- was in excess? 


‘Senator CORDON. Is this not the lan- 
_ guage in the Mineral Leasing Act? 


[Assistant Solicitor] EDELSTHIN. It. 


is sections 95 to 98(a) of title 48 of the 
eode, from which section 10 of S. 1901 
-.. Was taken, and it applies. to public 
lands generally. There is- no change of 
substance between those. provisions. of 


title 43 and this. I.do not happen to have 


title 43 with me, but that is a fact. 
Senator WATKINS. You will find it in 
oe many reclamation contracts. 

Senator CORDON. I am not certain it 


: te sound law, but I am certain that there’ 


- ig a provision in the code at the present 
time; . 
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ne ee 
‘Senator MILLIKIN. 
tions? 
Mr... EDELSTEIN. 


problems on that. | : 
Senator LONG. It. seems to x me that: you 


We have. had no 


have left it wide open for the Secretary 


to decide almost on. whim or caprice euneh 
he has been satisfied. : 


Mr. EDELSTEIN. There are many: peo- fe - 
ple dealing with us, and they sometimes _ 


pay small amounts of money in excess of 
what is required, and to require them to. 


go through the red tape that they would 


otherwise not have to go through, this. _ 
statute was requested in connection with © 


_ public lands generally and it has worked - - 


out very satisfactorily. | 
Senator KUCHEL, It is an accounting 

problem ; is it-not? 7 
Mr. EDELSTEIN. Yes Sir. a 
Senator MILLIKIN. It is an aang: . 


broad grant of.power. In our refund pro- | 
cedure in tax matters, we require a filing 
of the intention to refund with the Joint 
Committee on Internal Revenue Taxa- 
tion, where we can take a look, and there 


is some kind of a check on refunds. But 
as the gentleman.says, there has never 


been any trouble over this one and I do 


not feel like messing with.a law that has oe 
been working all right. ee 
Mr. EDELSTHIN.. The amounts in- 7 
volved are nowhere near as large here as. 
they would be in the case of internal rev- 
enue. een 


Senator CORDON. What would you 


‘say. about granting that power to the Sec- oe 
retary up to a prescribed - maximum . 


amount? 


Mr. EDELSTEIN. We would have ‘a ae 
| objection, but there is no limitation i in me 
sections in title 43. 7 


Senator LONG. It does occur to ‘me 
that you are going to-be dealing with» 
amounts far larger than you have had Up 
to this point. 

Mr. HDELSTEIN. We have the Min- 
eral Leasing Act.in which large amounts 
are also involved, the oil- and gas-leasing 
provisions of it. Of course, the General | 
Accounting Office keeps an eagle eye on 


Has. there bean : . | 
any eOUnrONeEsy over that 1 in other direc: | 
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| carol of our een: operations, ana we have. 
| “had no problem in connection with it. 


“Senator CORDON. If I were the Sécre- 


tary of the Interior, or any other officer, 
¥ clothed. with that: authority, I think that 
oie, would come. before the committee and. . 
> ask: for a maximum. ‘to be fixed in there... 


Hearings: Before the Committee on In- 


E a terior and Insular Affairs, United States 
2 " Senate, on 8: 1901, 88rd. Cong., Ist’ Sess. 
3 688:88: (1958). ‘[1953- H earings |. 


- Apparently motivated this. 


| concern, the Congress adapted the 


_.-..review provisions from § 710 of the 
| _. Revenue Act of 1928. 45. Stat. 882, 
26 U.S.C. § 6405 (a). The procedure 
serves two purposes. It. provides 
public serutiny of and a potential ~ 
Congressional check.on the Secre- 
ieee tary’ s decision to repay. 1953 Hear- 
ings, 638-39. See also 69 Cong. Rec. 
9073-74 (1928) (remarks. of Sen. 
Smoot). It also alerts Congress. to 
-.. - changes in current and future reve- 
«nue from OCS leasing. Cf. 69-Cong. 
Ree. 8515-16 (1928). (remarks of 
Sen. Simmons) (criticism of Treas-. 


: uy s estimates of. tax revenue). 
The review procedure applies to 


es all credits | against future payments 
. due. This answers the question pre-_ 
sented: by Shell Oil Company and 
the Department: of Energy: wheth-. 


eran excess net profit: share pay- 


2%, ment. must be reported to the Con- 
gress before crediting. See 10-C.F.R. 
—. § 890.084(c). Worried. about the 
burden reporting places on lessees 


and the USGS, Shell -believes ‘sec. 


: 10 may_ ‘be avoided by character- 
oe izing these éredits “as adjustments, : 
_ -- not: refunds. i Sec. 10, however, ap- 

plies to refunds and credits both. 


_ Congress: 


TH. 


Andi as for the Garden: of f repotting, | 
knew from 


quests for small repayments. 1953 


Hearings at 638. Yet Congress did 
not limit the kind or dollar value of © 
- the repayments it was to review. Cf. 


26 U.S.C. §6405(a) (only review | | 
credits or refunds exceerling $200, 


000). The credit. described: in 10 ~ | 
-C.F.R. § 390.084 (c) is precisely the — 


sort of repayment Congress. has. = 
asked to see. Be oe 


Tw0-¥ ear. Same bs 


Claims 


Congress ches. Himited the Secre- oe 


tray’s authority. to. make - _Tepay- -- 
ments. The lessee must file a request Po 
for repayment “within two years 


after the making of. the xcoeced coe 
43 U.S.C. § 1339(a). 1 oe 


The two-year limit.1 was Bp created | inv 
1919 when Congress’ amended the _ 
- 1908 repayment statute. The debate 

in the House revealed the reason for — 

the limitation. aight 


Mr. SINNOTT: 


for a refund to the Secretary of the. Inte- a 
rior ; and all that this bill does is to ok a 


Assistant 
Solicitor Edelstein that the Depart- ee 
ment would. be handling many re- 


phd ine yebarit time — 
he [the ovarpayer! has the right under = 
the first part. of. section 1 of this. bil, 
which is the present law, to. put: in-his 
application. for a. return payment, with | a 
. no time limit. They are putting in applica- .~ 
tions in the Interior Department today 
for payments. that. were made 30 years - 7 
ago. Attorneys. are. gleaning . over the. —s 
records of the Interior Department and. can as 
ascertaining what excess payments. were. me oe 
made 30 and 40 years ago, ‘and are pre 
senting applications for repayment and: ” 
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‘statute of limitations to require. appli: 
~ eants within two years to present their 


applications, and not let them have 50 or 


_ 100 years. It seems to me this is a”bill 
that should be enacted into law for the 
protection of the Treasury. Otherwise, 


these men can have 50 years to Siem? | 


these repayments. ... 


-Mr. GARD. I. would like to know 


whether the ‘matter before the depart- 
ment might not be so continuous that the 
limitation of two years would be too nar- 
row a limitation? 


- Mr. SINNOTT. No; I think that is ae 


ample limitation. It is the same limitation 
as is.placed upon the Government in issu- 
ing a: patent. The Government has to issue 
a patent within two years unless there 1s 


_ some adverse proceeding taken. I certain- a 
ly can see no objection. It is a protection | 


to the Treasury. [59 Cong. Rec. ——- 
—-(1919).) 
The Dep artment paints the 
limitation to be “obviously against 
the claim and not merely against 
_ the remedy. ” Instructions, 49 Pub. 
Lands Dec. 541, 544 (1928); An- 
_ thony, Legal Representative of Mid- 
dlebrook (on rehearing) , 51 Pub. 
Lands Dec. 333 (1926). °° 
What effect this hint tation had on 


 erediting is unclear. Twice before — 
- 1919 the Department had claimed 
an independent authority - to. credit 
overpayments (See note 7, above), — 


and the 1908 repayment statute was 


ments from the ‘Treasury. Tf, how- 


ever, the limitation in the 1919 | 
| amendment barred the claim as well 
as the remedy, then the remedy of © 


crediting may have been barred too. 


- No onshore repayment case between 


1919 and 1960 offers evidence on this 


- point: ‘that is, in no case did the 

_ Department allow a credit when: % 
refund would have been barred. See, — 
. €.g., Carter Oil Co., 53 I.D. 474, 475° 


| _ (1981). The question no longer 
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arises. aiidér the onshore law, ‘the’ 


_ limitation having been repealed i in 
1960. 74 Stat. 506-07. (1960). : 
The Congress resolved this issue ; 
in sec,.10 of the OCS Lands Act. - 
‘Both refunds and credits must be 

a requested within two years. We can 
infer Congress's reasoning from the. 


legislative history. As I explained 


in Part IT , Congress adapted sec. 10 


(b) from sec. 710 of the Revenue 


Actof 1928, Under the revenue laws, 
the Secretary of the: Treasury 1s 


limited in repaying refunds and | 
credits, 26. U.S.C. § 6402(a), an 


must report certain. refunds be . - 
credits to the Congress. Like the 

’ Treasury Department, which esti- 
mates tax revenues, the Interior = 
Department. estimates OCS royalty = 
‘revenues for the Office of Manage- 


ment and Budget and the Congress. 
Credits, like refunds, mean that less — 
money. will be available from OCS © 


revenues than the Department pre- — 

‘dicted. Because Federal ‘budget 
planners must rely on these predic-: u 
tions in preparing the budget, Con- 
gress apparently wished to limit 
this potential loss of revenue.® 


Although Congress did not ex- 
press itself with precision in sec. 10, 


its intention. to place a two-year 
_ enacted solely to authorize repay- 


limit on requests for credits shows 


through clearly enough: Sec. 10(a) 
- directs the Secretary to repay “ex- 


cess” payments, “subject to the pro- 
visions of subsection (b). of this sec-. 


tion.” Sec. 10(b) in turn refers to — 


the “refund of or credit for such ex- 


cess payment. 2 This alone 1 is strong 


“a See S. Rep. No. 411, 83rd Cong, Ist Sess: 


37 (1953) (Asst. Atty. Gen. Rankin concerned — 
about availabilty of money to make appropri- 
ations). Mr. Rankin’s letter was written before | 
Congress added § 10(b), See, chee ree Lo 
its were also to be umilted: . os 
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¢ /REFUN DS & CREDITS, UNDER THE OUTER | CONTINENTAL, 


‘SHELF LANDS ACT 
| December 1; 1981 


s S iiadi: that ne refunds and 


. eredits are “repayments” under sec. 


10(a). Additionally, the Senate re- 


| - port’s discussion of sec. 10 says that 
sec. 10(b) imposes “the additional 
. requirement of notice to Congress i in 


~ advance of repayment. ” S. Rep. No. 


use of the phrase “such repayments” 


in the second sentence of sec. 10(a). 
In its context there the phrase refers _ 
. solely to refunds: drawn .on the 


‘Treasury. I am satisfied, however, 
that the two-year limitation on re- 


~ payments applies to credits as well. 


as refunds.® To say otherwise is to 


isolate the words “such repayments”. 


and to ignore Congress’s purpose in 


adding sec. 10(b) to the Act. The 
Act is not a hermitage for a solitary. 


phrase; it is a crowded house in 


which the sentences must. live to- 


gether. 


A. Meaning of f “Request for Re- 
payment” 


me 9 This is the scCombirolisr alae reading _ 
. of § 10: Dec. Comp. Gen. B-156603. (July. .8,. 


_ 1974, supplement). “See also Asst. - Solicitor 


Ferguson's memorandum, Oct. 12, 1972, to .— 
~ Director, USGS ( ‘reimbursements . 


effected if claimed. within: the two year period 


. through. the use of credits against aa 


for alty payments”). 


the request. 


... Can be - 


Under the. gnehors tee ‘the . - | 


“Department has always. required _ F 
» that: requests be written. Jnséruc- 


tions, 39 Pub. Lands Dec. 146, 148 


(1910); 48 C.F.R. .§ 217.5. (1954). 

- Congress: expressly patterned sec. 

= 105 after. ‘these statutes. S. ‘Rep. 
_., 411, 88rd Cong., Ist Sess. 26 (1953). 

- If the Senate considered ‘refunds - 

and eredits to be repayments under. 
ec. 10(b), they must be repayments 

ee under sec. 10(a). Only one. point. 
casts doubt on this conclusion: the. 


No. 411, 88rd Cong., Ist Sess, 26 
(1958). Furthermore, theuse ofthe 
word “filed” in sec. 10 implies that 

. the» request must be in’ writing. 


Reich v. Dow Badische Co., 575 


F.2d 363, 368-69 (2d Cir. 1978), 
cert. denied 4389.U.S, 1006 (1978). ~ 


(“filed” in ADEA implies writ- 


ing); Hays v. fepublie Steel Corp., 


531 F.9d 1307 (5th Cir. 1976); Zn- 
ternational Arms & Fuze Co. v. 
United States, 69 Ct. Cl. 142, 149 _ 
(1980) (oral. demands are not 
claims for tax refunds). | 
~The Department has also re-_ 


‘quired applicants to request specific — 


amounts and explain the basis for 
43 C.E-R. § 210.7 , 
(1954). The request must give the 
Department enough information to 
rule on it.!° One lessee has recently _ 
provided a good illustration of what 


‘is not a proper request. In oe 
| 1980, the company filed 144 “re- 

To claim a refund ‘or credit, a ©=————— 
lessee must file a request’ for repay- 
ment. The request must be in writ- 
ing, must ask.for a specific amount, 
and-must explain why: ‘the lessee 
considers: the amount. to. have been 
excessive. a | 


10 Several years ago, the Solicitor conferred 
with the Solicitor General on this point under 
. § 10. The Solicitor General agreed with the 
--Department’s longstanding view. “Requests for 


refunds. under section 10. should. state the 


re amount ‘requested and. the basis” for the re- 
quest... A pro forme request . 
‘the Secretary no information as to what is re: 

--. quested or why it's. ‘claimed, cannot be re- 

- garded as adequate compliance with Section 
10.” Letter from Solicitor General Griswold to ~ 
Solicitor Barry, Dec. 6, 1967.: See also Memo-— 
-randum of May 30, 1978, from Assistant Soli- 


eltor Elliott to Director, USGS, Accord, Lin- 


coln Cotton Mills Co. v. United, States, 100 Ct. 


Cl. ‘507 (1944) (statement on tax return, 
‘naid under protest and refund demanded,” is” 
not specific enonel to be a claim for a refund). 


= 1000 


stg which gives 


1100 


quests for refunds” for each: of its 


i 144 offshore leases. Each letter said: 


= # You. are respectfully asked. to consider | 
| this letter as such a request. for any 
refund, which may be determined to 
belong: rightfully to [the company] and- 
its co-lessees of the subject. lease, as. to. 
 gny payment made in excess. of the. 


ae amount required. | 


the 1919 repayment: statute. 4 Comp. 
Gen. 1083 (1925). | 


| ae ‘When the Two- Year Period May 


- Be Extended _ 


has the. power to waive the statute 


~ of limitations.” —Onited States V 
 Garbutt Oil Co., 802 U.S. 528, 534 | 
No, 411, above, at 87 (letter. from 
‘Asst. Attorney General Rankin). 
The Congress added the two-year 
limitation to limit, the poverninent’s | 
potential liability under $10. 
_ [the]. congressional purpose is ef- 
fectuated by tolling the statute of 
limitations i in newer: circumstances. - | 


(1938). However, sec. 10 does not 


< always require us to apply the. two- : 
year limit rigidly. Whenever.a court. 
is asked to apply a statute of limita-. 
| _tions, “the basic i inquiry is whether, 7 


DECISIONS OF ‘THE DEPARTMENT or THE INTERIOR 


| Burnett v. New Y ba Central Ro 
Co., 880 U.S. 424, 427 (1965). “In 
order to determine congressional i in-. 
tent, we must examine the purposes 


and policies underlying. the limita- 


tion’ ‘provision, the. Act itself, and © _ 
the remedial scheme ™ developed i 
de “from the enforcement. of the rights 


~The letters as not ask for « gpectfic: 7 given by the Act.” d. But only « one 


< pear or give reasons why the 
_. payments “are excessive. ‘They are 
not requests within the | meaning of » 

sec. 10. A more difficult illustration — 
comes from the Comptroller. Gen- 
~eral’s decision A-9422, There the - 
attorney had described the land and. 
the amount of overpayment, but 
added: “I understand the question. 
has been settled so that upon proper 
_— application the department will or- 
der a refund of the excess. If so, . 
please advise me, so that application — . 
- may be made for refund.” Calling 

this “a request for information”, the 

- Comptroller General ruled. it was 
not a request for repayment under. 


_ part of this three-part examination 
ean help us under the OCS Lands 
- Act. Unlike the Federal Employers’ ene ¢ 
Liability Act in Burnett, the OCS. 
‘Lands Act isnot a remedial statute. 
~The purposes. of. the Act itself do 
not. help. us either. ‘These are spelled. i 
out in 43 U.S.C. § 1802; none bear _ 
on the problem of. refunds. Weare 
therefore left with the purposesand 
policies behind the limitation pro- 
vision. ° 


“The Board of Land eee 


Me interpreted the policy behind the 
_two-year limitation. Phillips Petro; 

- lewn Co., 39 TBLA 393 (1979), says 
its” purpose is to require lessees to 

2 verify _ their accounts promptly. — 


This view is analogous to the tra- : 


. ditional justification for statutes of 


limitation : ‘to keep plaintiffs from 7 


~ sleeping on their rights. Burnett, 
| - 380 U.S. at 428. It is also alert to 
“ IN]o officer. of tie ae 
"gress seems to have been worried : © 
‘the problem of having. funds avail- 


the main problem about which Con- 


able to repay the lessees. See S. Rep. 


Consistent with § 10’s purpose, e 
the. Department — has recognized » 
some situations i in which the period | 


| 188 LD. 7 
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. is mianded beyond two: years. The 7 


Assistant Solicitor’s ‘memorandum 


of May 30, 1978, ruled that the 
‘period was extended by the length | 
of time it took the Geological Sur- - 
vey to rule on a lessee” s request for 
An | 
ae earlier memorandum, dated Nov. 4," 
1976, ruled that the period was fue | 


--a. transportation allowance.: 


tended by the time it took the Geo- 


logical Survey to rule on an appeal. 
of an alleged excessive royalty pay- _ 
ment. Part of the rationale behind 


these. two rulings was ‘that. “the 


lessee’ was not in a position. £0 ace 
request a refund until the Geologi- | 
eal Survey informed him of its 
decision that there were excessive 
payments and specified the. exact : 


amount of them.” Additionally, in 
both cases the lessee had acted 
within two years to challenge the 


amount he was required to pay. In 
the first. case, the lessee asked for 
oe the allowance within two years of 

| making the payment. In the second. 


Case, he paid the amount under pro- oe The Supreme Court pronounced - it. alive: in. 
test and. filed an. appeal." Both 1973, but cut its visit short in a footnote. 
a See ee ee Sern ‘United States v. Mississippi Tax Comm'n, 412° 
_ .%What mattered here was that the lessee _ 
- pressed his challenge to the payment, not that a 
he paid “‘under protest.” Under sec. 10, paying - 


“under protest. is an empty formality. 


The practice of paying under protest ap- 


- pears to come from some early customs and 


tax cases and the common law’s “voluntary. 
payment” rule. The rule was that, unless a- 


‘statute gave the overpayer a right. of recovery, 


he could not recover overpayments made — 


voluntarily. Railroad Co. v. Commissioners, 98 


U.S. 541 (1878). See also Little v. Bowers, 134. 


UD. S..547 (1890) ; Ward v. Love. County, 253° 
U.S. 17, 24 (1920) ; Note, “Recovery of Taxes 
Under General Principles’ of Quasi—con- 
_ tracts’, 7 Colum. L. Rey..601 (1907). The pro- 
test was needed to give “notice that the pay- 
ment is not to be considered as. admitting the 


right to make the demand . [against “the _ 


payer: ” Railroad Oo., above, at 544. 


‘The: Supreme Court has long recognized that. 


the Department's Tepayment aaoni is an 


ee gost to verify their accounts os 


| within the period allowed by Con-_ 7 
gress. Phillips Petroleum Oe 3o 


IBLA 3938, 396. (1979). 
‘Here it may be helpful: tos sum: 


-marize the workings of: the. exten- 
‘sion. rule. The two-year. period be- - 
‘gins when the Department receives 
the payment. Tt is interrupted (or 

: “tolled”) when the Department re-_ 
~ceives a fully documented request _ 
for an allowance or a documented ‘ 
‘challenge to the legality of an order a 
to. pay. It resumes when: the. lessee 
receives the Department’s letter ap- 
proving the allowance or reversing 
the order. A special ¢ case is Pre- : 


exception to . the eeautazes payment pila. 


United States v. Edmondston, 181 U.S.. 500, - 
518-14. (1901). ‘Lack of a protest is. irrelevant. 


‘55 Comp. Gen. 243, 244 (1975) (protest irrele-. 
‘vant under 31. U.S.C.: 
facts show an overpayment (and the claim is 

timely), the: Department must repay. United .-. .. 


§ 725q-1). When. the | 


States v. Laughlin, 249: U.S. 440, 443 (1919) 


(1908 statute) ; Solicitor’s Opition-M-36839 | 
- (Oct. 28, 1971). (interpreting. former 43 U.S.C. 
“§ 1374, the 1960 onshore: repayment. law). 


Does. the voluntary payment Tule survive? 


U.S. 363, 368 n. 11 (1973). So we cannot. be _ 
sure whether the rule. is well or whether the 


Court was merely He TiCUne: the. dowager on 
_ her deathbed. 


2In his July 8, 1974, ‘supplement. i 


~B-156603,. the Comptroller General approved : : 
- a eredit requested within two years of the ap- _ 


proval of a unit. agreement. Taken out of con- 
text, some remarks in the supplement might 


seem to conflict with my interpretation of toll- 
ing: that is, one could argue that a lessee. al-- 
ways has two years from the date of an ap- . 


proval or decision to file . the request. This s 


would | misinterpret § 10, which sets the date - 
-_ of payment as the starting date. In the in- — 
_ stances discussed by. the Comptroller General, | 
the statute was tolled on the. date of the ear- 
‘Liest payment. Thus, no time had yet run when. — 
‘the statute resumed following the decision. So - 
the lessees had two full years from the date. 
of decision, it being the same as the date of 
‘payment withthe statute tolled. Bee 
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sented by a retroactive change’ in the 


regulated price of oil or gas. Sup-. 


pose, for example, that a lessee has 


paid royalty on gas based on an un- 
regulated price. Another petitions — 
_ the Federal. Energy Regulatory 


| ‘Commission challenging this price, 


and the Commission agrees, order- 
ing the lessee to charge a lower, reg- 
~ ulated price and to reimburse its — 


_ purchasers. The two-year limit still 


applies from the date of payment; 
but the lessee can interrupt the pe- 


riod: by notifying the Department 
in writing of the challenge and of 


the approximate difference in the 


-price should the challenge succeed. 


Here the statute is tolled when the 


- Department receives the notice, and 


it resumes when the final agency or 


_ judicial decision is issued. 


The final question on tolling ont 


~ cerns leases owned by more than one 


lessee. If one co-lessee files a request 

- for repayment, does this toll the 
statute for the other co-lessees hav- 
ing similar claims. Decisions of the 
C omptroller General under the 1919 
statute suggest the filing does not — 
- toll the statute. In those cases the 


question was how the limitation ap- _ 
Tassee? s account over a period of 


several months, it raises still an- 
_ other question about the appli ication 


plied to the several heirs of a dead 
- overpayer. “Individually”, -an- 
swered the Comptroller General, 


-. meaning that one could file for all. - 


only if the request were “accom- 


- panied by a properly executed 


power of attorney.” 8 Comp. Gen. 
810, 811 (1924), disapproving Er- 
nest F. Stembridge, 49. Pub. Lands 


Dec. 533 (1993) and Emma R. 


_. Hume, 49 Pub. Lands Dec. 652 
(1928). This principle is easily ap- 


ele to. OCs leases. Under 30 


_ DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 
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: CF. R. g 250.81, co-lessees can name — 
an operator to fulfill their duties. If — 


this operator has the authority to. 


‘make lease payments for all the co- 
lessees, then his request protects all. 


of them. If, however, the co-lessees- ' 


make separate payments to the De- 


partment, then the two-year limit — 


applies individually. This ruling is 
consistent with the policy behind ie 


sec. 10. If a co-lessee keeps a sepa-' 


rate account with the Department, 


he needs this incentive to make him. 
verify the account promptly. 
ae conclude, then, that the two- . 


year period in sec. 10 may be ex- 
tended in some cases: generally => 


speaking, when the lessee both has 


acted to verify his account within . 
two years and has given the Depart- ; 


ment enough information to esti- 


mate the potential amount of the 
refund or credit. So interpreted, the 


statute still protects the budget 


planning process and limits the 
number of old claims to be reviewed. 
Yet it gives relief to the conscien- 


ti ous lessee. _ | | | 
C. Audits and the Two-Year Limit . 
When the Department audits a 


of sec. 10. For if the audit reveals | 
that the lessee has made both over- 


payments and underpayments in | : 
~ the audit period, must the Depart- 


ment treat each overpayment sepa- 


rately? An example will illustrate — 
the problem. Suppose a lessee over-— 


paid its royalty. by $1, 000 in- 


January 1980, and by $2, 000 in 
| F ebruary. Then i in March it under- . 


next. 
Shell pay the $12,000 and ruled that 
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December 15, 1981 ae, 


paid its mee by $0, 500. An audit : 
in September 1980, reveals these 
errors. Must each overpayment. be — 
given a separate credit, or should ~ 
the Department. credit and report 
only the net overpayment of $500 


for the three-month period ¢ 
This question was- ‘partly an- 


- swered in Shell Oil Co., 52 IBLA 74 — 
(1981). There the Department’s In- 
spector General audited payments 


four years after they were made. 


Shell had overpaid $11,000 in one 


‘month and underpaid $12,000 the 
The. USGS demanded that 


repayment. of the $11,000 was 
barred by the Ewe ene limit. The 
Board reversed. | 

Had Shell initiated a request in 1979 
for a refund of its November 1974 over- 
- payment, we believe Survey would have 


been correct in denying such request as — 


untimely. In Phillips Petroleum Co., 89 
IBLA 393 (1979), we so held. Where, 
however, Survey undertakes to audit a 
producer some 4 years after the payments 
vat issue. have been made, we hold that a 
sense of fundamental fairness requires 


Survey. to ‘recognize both a producer’s : 


underpayments and overpayments of roy- 
alty. We believe. Survey. should have 


‘properly offset Shell’s underpayment by 
the amount of its overpayment. We do not — 
_ believe that the 2-year period of. limita- — 


tions was established to give Survey a 


procedural advantage in computing roy- . 


alty payments. [7d. at 78.] 


When we consider the purposes of 


sec. 10, we see the Board was cor- 
rect. The statute permits ‘“offset- 


| ting”? oe within the auditing period, ‘ 


38 “Ofsetting” is erediting overpayments : 


against past payments due. “Crediting” in sec. 


10 is crediting against future payments due. © 


The distinction is justified in the text below. 


65-394 0 - 82-4. 


To begin™ with, 


whether or r not that period is me 


two. years of the date of the audit. 
offsetting 
nothing to do with refunds. The ex- 


cess to be. offset will not be with- 


drawn from the Treasury. Next, 


| although. the two-year limit protects 
the Department from the burden of 
reviewing old claims, this protec- 


tion need not apply to offsetting in 


an audit made beyond the limit, 


such as. the one in Shedl. "When the 


Department! has decided to shoulder 
the burden. of reviewing monthly | 
payments during the audit period, 


offsetting within that period im- — 
poses no extra burden. (Repay- 


ments, on the other hand, would : 


impose extra burdens of reporting — 


to Congress and paying or book- _ 
keeping, both outside the scope of — 


the audit. Auditing never waives — 
the two-year limit on filing for re: 


payments. ) 


Sheli 1s also ane with die : 
purposes behind the limitation on- 


and duty to report credits. The first. 
purpose is to aid the accuracy of 
estimates of future revenue. Because 


offsetting, as I defined it, affects 


only past payments, it poses no. 
threat to the estimates. The second — 


purpose is to provide an informal 
Congressional check on the Secre- 


tary’s authority to allow credits. 


This purpose, one might argue, 
could be frustrated by offsetting: 


the Congress would learn of the off- 


sets only if the audit revealed a net 
overpayment. On this point, how- _ 


ever, I find the practice under the 


tax laws to be instructive. . Overpaid 


has 


| ioe 


tax masini may be ‘credited 
| against: unpaid installments. with-_ 
out reporting the credit to the Joint. 
- Committee on Taxation. Only the — 
_ net overpayment, based on all the. 


| installments, i is subject to reporting. 


26 U.S.C. §§ 6403, 6402, and 6405. 


(Revenue Act of 1928, §§ 821, 322, 


and 710). Here again, Congress ap- 
pears concerned only with credits 


against future payment due.14 

. A few examples will clarify how 
offsets and credits are affected by 
sec. 10. First, consider a lessee who 
 overpays $1,000 in January and un- 
derpays. $300 in F ebruary. The 
_ errors are discovered in June. The 
lessee should apply for a refund or 
credit of $700, and the request must 


be reported. to Congress. Second, 


consider an audit covering twelve 


e months: July 1979, through June 


1980. The audit reveals an overpay- 
ment, of $500 in October and an un- 
-_ derpayment of $1,700 in March. The 
 -audit is completed on Jan. 2, 1982, 
more than two years after the Oc- 


‘tober overpayment. Nevertheless, 


USGS should offset the $500 against 
the $1, ¢ 00 and demand payment of 
- St, 200. No report to Congress is re- 

quired. Third, using the same dates 


~ as in the second example, assume the 


October overpayment was $1,700 
and the March underpayment was 

$400. Here USGS should offset the 
two. payments, but must deny the 
_ lessee’s request for a ea 300 repay: 


_ is Tax “accouniie! and: lease wespinttie are 
not identical. Under the tax laws, a net over- 
payment is. to be credited against other taxes 
already. owed by the taxpayer. 26 U.S.C. 
_ § 6402, OCS lease. accounts, however, are kept 


= separately. 


_ DECISIONS OF THE DEPARTMENT OF. THE INTERIOR | 


[88 LD. 


ont The sycEpayeient was ade , . 2 
over two years before the lessee oe —_ 
his request. | ” s 


The fourth example is a more 
complicated. variation on the third. 


The audit covers July 1979, through = 
June 1980. The audit is corn pleted | 
on Jan. 2, 1982, and the lessee files — 
a request for repayment that day. 


Thus, the lessee is entitled to repay- 
ment only for payments made after 


Jan. 2, 1980. The audit oS the | _ 
following errors: = 


July 1979—$1,500 overpayment 
September 1979—§300 underpayment _ 
December 1979—$200 overpayment 
February 1980—$1;200- underpayment 
May 1980—$400 overpayment — 


After offsetting, the audit: sevens : 
a net. overpayment of $600. The 
problem -is to decide how much of 


the net the lessee can recover. Here: _. 


the lessee can recover the $400 over- | 


paid in May, but no more. The July 


and December overpayments were 


_ made more than two years before 
repayment was requested. Given sec. - 


10’s purpose to make lessees verify 


their accounts promptly, it would | 


be improper to attribute all of the 
net overpayment to May. . _— 


0 onclusion : 


Sec. 10 allows the Secretary to re- 
fund money deposited in the Treas- 


ury under sec. 9 only. It gives no 


authority to refund civil fines or 


overpayments under royalty oil con- : 


tracts. The section creates a single = 
procedure for refunds and credits. 
Lessees must request them. in. -writ- 


“ing, usually within two years after 


| 743 6 ANCAB 242 


= toe) 


: making the payaibnt: Before allow- | 
ing refunds or credits, the Secretary _ 
"ee “ — report: them to — oo 


| Wauuzane H. Conprron 
8 olicitor 


DOYON, LTD. ~ 
December 16, 1981 


- Native Claims’ ‘Settlement Act: Mavi- a = 


‘gable Waters 2 


When the State of Alaska’ S claim of 0 own- eh 
ership of submerged lands is based solely ae 
upon its own conclusions as to the navi- 
gability. of. water bodies. within lands (| ae 
- lected under. ANCSA, and not upon a final — 


. adjudication of navigability, the mere — 


- DOYON, ‘LIMITED | 


“Decided December 16, 1981. 


tee 2 Appéal from the Desisidn of the Alaska. 
. State Office, Bureau. of ‘Land mee 


ment F-19155-16.. 


assertion of the State’s ownership. does 
not constitute a claim of title in the sub- — 


>” merged lands which requires the Bureau 
oc OLs Land Management to. exclude such ee 
~~ Jands from the Decision to Issue ; Conver: . 

| ance. : | | | 


4, Alaska ‘Native. Claims Settlement 7 


. Act: Administrative Procedure: Gen- 
a eral pp atnntintige Procedure: De- 


= cisions 


‘Partial decision; ‘effirmed i in part. 


; Alaska Native Claims ‘Settlement 
Act: ‘Definitions: Public. Lands: Gen- 


bas erally—Submerged Lands 


| The Bureau of Land Management’ under 

; provisions of ANCSA and. regulations in - 
«43 CFR has both the authority and re- 
sponsibility to determine which lands, in- 
.  @luding submerged. lands, are “public . 
 Jands” within the definition of §8(e). of 


- ANCSA and are therefore available for 
selection by a Native corperacon: 


2. Alaska ‘Native. Claims Settlement “: 
Act: Conveyances: Generally—Alaska 
| Native Claims Settlement Act: Nayi- - 


gable Waters 


The Bureau of Land Management is foe 
bound to make its navigability determina-_ 

tions in conformity with information pro-— 
~~ vided by the State of Alaska pursuant to 
43 CFR 2650.1 (b) as to, the navigability 
7 of water bodies within lands selected un- 


der ANOSA, or to accept. the. State’ s con- 
clusions as to navigability. we 


~ Be. Alaska. Native ‘Ciaims Settlement or 
| Act: _Conveyances:. Generally—Alaska 


Ba eo as te 


Act: 


Where, in a Bureau of. Land Management : 


| decision to. issue conveyance, a water body - a te 
excluded ‘from. the selection application — 
on the basis that it is navigable is ex-. 
pressly_ “considered” | nonnavigable. and. 
the underlying ° submerged lands thus - 
deemed - selected. by) the: ‘applicant, the es: 
‘Bureau. of Land Management has made a _ 
navigability determination. with regard to ee 
the. subject water ene 


5, Alaska Native ‘Claims Signet ees 
. Alaska Native Claims Appeal ~ 
Board: ‘Appeals: 
“Native Claims Settlement Act: Admin- 


-Generally—Alaska 


istrative Procedure: : Generally — 


mae . In the absence of an issue depending. error Gok 
_ in the decision itself, allegations of irreg- 
ularities or deficiencies in the. predécision ee 


procedure, such aS noncompliance with 
the pertinent section of ANOSA and its. 


implementing regulations, do not provide “a 
a basis for appeal to this Board. 


_ (APPEARANCES: James Q. Mery, Esq, 
for appellant; M. Francis Neville, Esq., 


Office of the Regional ‘Solicitor, for 


Bureau of Land Management; Shelley : 
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J Higgins, Esq. ., Office of ihe Auomay 
| General, for the. State of Alaska. : 


OPINION BY ALASKA 


NA TIVE CLAIMS APPEAL 


BOARD 
. Summary of Appeal 


One issue raised by Doyon, Lim-- 
ited, in this appeal is whether the 


Bureau -of Land Management erred 


in approving. for: conveyance to 


Doyon, and charging against the 
corporation’s. acreage entitlement 


under ANCSA, submerged lands to. 
_. which the State of Alaska claims 
title. As to this issue, the decision of | 
_ the Bureau of Land pavesnen 18 
affirmed. | 


‘The. Board. nai that aie 


- Bureau of Land Management acted 
within its authority and responsi- 
bility to determine what lands are 

“public lands” under § 3(e) of 
- ANCSA and -therefore available for 
_ selection by a Native corporation 

- when it made a determination of the - 


nonnavigability of a water body. - 


. The Board further finds ‘that 
when the State of Alaska’s claim of 
ownership of the submerged. lands 
is based solely upon the State’s own 


conclusions as to the navigability of 


_the water body, the Bureau of Land 
Management is not bound either to 


accept the State of Alaska’s conclu- 


sions or to recognize the State’s 
claim as an interest leading to a fee. 
title which requires exclusion of 


land under ANCSA. 


a urisdiction 


: The Alaska, Native. Claims Ap- : 
om Board, Dee to aecee oe 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 
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of ens to” eaduineee ‘the ones 

a Alaska Native. Claims Settlement 

-. Act (ANCSA), 85 Stat. 688, as 
- amended, 43 U.S.C... 8§ 1601-1628 ern. 

(1976. ad Supp. I. 1977), and the — 

implementing regulations in 48 © 


CFR Part 2650 and 43 CFR Part 4 
Subpart J, hereby makes the fol- 
lowing. findings, conclusions and 
decision. : 


Proce eduval Background ; 


On Apr. 2, 1975, ‘pursuant. to 81 12 
(ey of: "ANCSA, Doyon, Limited - 


_(Doyon). filed selection application ye 
-F-19155-16 for lands in the vicinity 
of the Native Village of Kaltag. 
~The application excluded Tsurot- 
lurna Slough, Yukon Creek, and — 
the South Fork of the Nulato River 
_ as being navigable. at 


On Oct. 3, 1979, ‘the Bureau a. 


Land Management (BLM) issued _ | 


its above-designated decision to con- _ 


vey the selected lands to Doyon. The 


decision specified that within the | 
lands. approved. for conveyance 


only the Khotol River was consid- 

ered navigable. | 
fied water bodies excluded from _ 
Doyon’s selection application were — 


The above-speci- | 


expressly considered nonnavigable | 
and thus selected. 7 

-In.its Statement of Reasons, filed 
on Nov. 26, 1979, Doyon - declared, | 
inter alia, ne 


1. BLM erred in its decision to - 


convey, and to charge against. 
Doyon’s acreage entitlement, sub- 
merged lands to which the State as- 
serts title, which lands “are more 
particularly described on Exhibit A — 
attached hereto and incorporated. 


; herein by reference.” The attached 


MOL 
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December 16, 1981 ape 


| Exhibit A was end above-designated : 


decision.of the BLM to woney lands ~ 


~ . to Doyon, 

2. The subj ect, submerged lands 
—_ should be excluded: from the interim - 
-. conveyance and not charged against. 

- Doyon’ s acreage entitlement, pend- 
ing an adjudication: of the State’ S- 


| “title interest.in the lands. | 
8. No determination of naviga- 


bility or ‘nonnavigability of the 


South Fork of the Nulato River was 


| made by the BLM, but if such a de- | 
7 termination was ‘made, it was arbi- — 
-, trary: and capricious, and was made 
in ‘violation. of the law and the 


4 regulations. 


: fact and law. | 
In its Memoranda in gap oor 


- af ‘Statement of Reasons, Doyon- 
‘4 3 referred exclusively .to the sub- 
~ _ merged lands underlying. the: South ; 
- Fork of the Nulato River as the 
~ lands under appeal, and. stated that 
the basis for its appeal was that the — 
_. State claims title to those lands. In’ 
support of its appeal, Doyon adopt- 
~ ed and incorporated by - reference | 
three documents filed — 


; ANCAB appeals, Copies of the doc- 
uments were attached as Exhibit D. 


The: referenced documents made. 
clear that. the fundamental ground | 


. for the appeal was the State’s asser- 
tion of title to. lands approved for 


conveyance, or ‘inversely, “the. at- 
tempted conveyance of lands when 
there is fan. unadjudicated] third | 
party claim of title, on record, to 


- those very same lands.” Exhibit 


_ D-8, page 5. -Doyon declared that 


guarantee title. 


argued that a determination of non- 
in. other 


“it is, ait simply, coven to 
Doyon whether. these water. bodies 


are navigable or: nonnavigable.” 
Exhibit. D-2, page 8. Asserting a 
right “tO appeal: on -alternate 


grounds, Doyon — argued . .that the 
Secretary had not followed the ap- | 
plicable law or the regulations. in 


“as making navigability determinations 
prior to approving. conveyance of . 
submerged lands to Doyon, but that _ 
resolution of the issues raised by 
such argument would-be unneces- _ 
‘sary if the Board orders the exclu-_ 

sion of the submerged lands from 

- conveyance pending an adjudication — 

7: ; of: the State’s claim of title. 

4, The South Fork of me Nulato ee 


a River. is navigable | as matter of 


BLM answered that Doyon had | 


| not addressed the ultimately dispos- 


itive substantive issue—whether or 


not the South Fork of the Nulato _ 
River is navigable... BLM argued 


that it is required to convey. sub- — 


merged lands which have-been ad- 
- ministratively determined to be in — 

Federal ownership, regardless of 
the State’s conflicting claim to title 


inability to 
BLM a 


and. the Department’s. 
Further, 


navigability of the South Fork of — 


. the Nulato River had been made, 
and the bureau answered in detail * 
“Doyon’s arguments regarding pro-| 


cedural deficiencies. Finally, refer- 


. ring to Doyon’ s statement that nav-— | 
_ igability 1s not the “real issue” in ss 
this — appeal, BLM. declared that 


Doyon must either accept its burden 


‘of proof on.the substantive issue of — 
navigability or accept conveyanee — 


of the disputed submerged lands. | 
In its Reply, Doyon reasserted < 
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see that the Basics issue on appeal i is aoe: 


| - navigability, but rather the BLM’s 


= attempt. to convey, and to charge 
against Doyon’ s entitlement, sub- : 
-. merged: lands to which the State | 
_. claims title. Doyon declared that it: 
is irrelevant whether the disputed. 


~ submerged lands are navigable, and 
that the real j issue in this appeal is 


a certainty of title. Doyon stated. that 


. it has no intention of participating 


-Inade NOVO factual determination 


of navigability. before this Board, 
and that Doyon will not, and should 


not, bear the burden and expense of. 


_ proving to BLM that the Federal 


: ~ Government: does not own the sub-. 
merged lands it: is attempting to» 


| convey. Doyon reiterated its .con- 


_ tention that the disputed lands 


| ‘should. be excluded from convey- 
. ance pending an adjudication of the 
* State’s c claim of title. 


_.. The State, on motion by Doyon, 
was joined as a necessary party by 


the Board’s order of Dec. 13, 1979. 


7 The State has: not filed a pee in 


“a this ‘Appeal. 
Decision 


The - primary issue. “addressed in 


2 this decision 1S ‘the same as that 


: --Yaised. by Doyon. in Doyon, Lam- 


ited & State of Alaska, 5 ANCAB 


304, 88 LD. 636 (1981) [VLS 


80-21(C)]. Doyon. here asserts, as. 


it did in the cited appeal, that BLM 
.-erred in failing to exclude from 


_ conveyance the submerged lands of 


. which the State: claims ownership 


and in charging the acreage of such - 


' lands against. Dovon’ S entitlement 


‘. under ‘ANCSA, 


DECISIONS: OF THE DEPARTMENT OF Ses INTERIOR 


‘including ‘submer ged lands, 

- public Pade within: the definition of 
§ 8(e) of ANCSA and are therefore a a, 

available for selection n by a Bie Sn Avs 


"Tegel, as rae issue is the: same Pas 


as the sole issue raised by Doyon in 


Doyon, Limited & State of Alaska,  - 
supra, the Board concludes that the = 
discussion and the following find- "> 

~ ings made in that appeal are appro- | | 
priate as the basis for decision Ag 4 eS 
this appeal. © oe 2 
1] The BLM’ be yoke a Bit "8 


thority and the responsibility, = 


under ANCSA and regulations in _ 


43 CFR, to determine which lands, 
are 


corporation. — 
[2]. The BLM is “not hound ‘io 


“make its navigability : determina-- oP aa 
tions in conformity with informa- = 
tion provided by the State pursuant ae 
to 43 CFR 2650.1(b) as to the navi- 
gability of water bodies within = = 
lands selected under ANCSA, orto. 
accept the. State’s conclusions : as to ae 
navigability. _ Ae oe 
[3] When. the State's dain of . 
ownership of. submerged lands is 
based solely upon its own conclu- 

- sions as to the navigability of water ae 
bodies within lands selected under 
ANCSA, and not upon a final ad- 
_judication of navigability, the mere 
assertion of the State’s ownership _ 


does not constitute a claim of title | 


in the submerged lands which re- 
quires BLM to exclude such. lands oe 
from the Decision to Issue pansy 


ance (DIC). 


In Doyon, Limited, State of Alas- Pte 
be supra, the Board found the issue 
raised by Doyon to be without. — 
merit, and accordingly dismissed it. 
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ag regulations. 


| “The siti 0: ‘this appeal have 
_ asserted no factual -clrcurastance 


~ and cited no authority which would 


prevent the decision in Doyon, Lim- 


ited, State of Alaska, supra, from 
governing this decision,’ 
Therefore, the Board adopts as 


its findings in this.decision those - 


listed above from Doyon, Lamated, 
State of Alaska, supra. 


Doyon in this appeal also asserted | 


that no determination of the navi- 


— gability or nonnavigability of the | 
South Fork of the Nulato River. was. 
made by the BLM, but if such a de- _ 

-. termination was made, ‘it was ar-..‘ 


| BLM noted : 


being navigable: 


South Fork Nulato River; aS 
- Tsurotlurna puke 7 
. Yukon Creek. 


AS these are considered Homnneigatie 
and as See. 12(c) (3) and 43 OFR 2652.3 


(@) require the. region to select all avail- 
able. lands within the township, the beds 
of ‘these water bodies are considered 
Selected. 

The DIC went on to zrekity that, 
within the lands approved for con- 
veyance, the Khotol River was the 


_ only inland water body considered. 


to be navigable. | 


[4] Where, in a, BLM decision to. 


Issue conveyance, a water body ex- 


DOYON, a 
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eluded ftorn the: ‘aslection’ ‘applica ae 


tion on the basis that it is navigable ay 


is expressly: ‘ ‘considered” nonnavi- 


gable and the underlying sub- . 
merged lands thus deemed selected 


by the applicant, the BLM has made — 


a navigability determination with .. 
regard to the subject: water body. 


-Doyon, in its Statement of Rea- 


_ sons, declared that the South Fork 
_ of the Nulato River is navigable as 
a matter of fact and law. However, | 


in-its Memorandum in Support of 


Statement of Reasons, Doyon :de-- 


clared that navigability, is not the 


water body is navigable or non-. 
| navigable. 7 
Doyon’s. Reply manifest “Doyon’s ’ 


Further. st atements In 


withdrawal of any issue as.to the — 


-: factual. or. legal. navigability of the at 
disputed. water body. ee Pie, 
[5] In the absence of an issue re-. ve 


The. [Do eae ne oak ‘Zpplicatio: a ex ve garding. error in the decision itself, 


cluded. the following. water bodies as xe 
. ciencies in the predecision proce- 


dure, such as noncompliance with ~ 
_. the pertinent section of ANCSA — 
~~ and its implementing regulations, 


allegations of irregularities or. defi.’ : 


do not provide a basis for appeal.to | 
this Board. Thus, Doyon? s failure.to 


maintain and pursue an issue as to 


the factual and legal navigability of . 
the South Fork of the Nulato River 
moots Doyon’s allegations regard- 


-ing the arbitrariness and capricious- —_ 


ness of BLM’s navigability determi- - 


nation and predecision procedural i 


deficiencies. | 
Further, in the APacies ofan issue 
as to legal and factual navigability, 


| x ‘real issue” in the appeal, and that 
ee bitrary and capricious, ‘and . was “it 3 is ‘irrelevant. whether. the subject | 
. made in violation of the law and the 
Further, | Doyon as- 
~~ -serted that the South Fork of. the — 
> Nulato River is navigable as a Su 

~ teroffactandlaw. 
“In the DIC: here appealed, the 
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the Board rej jects Doyon’ S stonment 7 


- that the DIC should have included 
a written statement of reasons for 
any determination of navigability 


or. nonnavigability. In the absence — 3 
of an issue as to navigability, 3 
~ BLM’s failure to include in the 
DIC a statement of reasons for any _ 

determination of navigability or — 

-nonnavigability does not. provide & 

. basis for appeal to this Board. 
Based upon the above findings 
and conclusions, this Board hereby - 


dismisses that portion of the above- 
- designated appeal relating to1 nav- 
igability. 


Those . portions of the dove? eee 
designated appeal relating to un- 


patented mining claims and public 


easements will be resolved by auare a 


action of this Board. 
This: represents a eileen 
_ decision of the Board. 


> Juprra M. Brapy 
Administrative J ug. 


canis F, Dunnine 
Admunistrative J uage 


J OSEPH * BaLpwin 


Administrative Judge 


SCOTT 0. ADAMS: 
60 IBLA 288 


Decided December 17, 1981 | 


“Appeal from decision of Montana State 
Office, Bureau of Land Management, re- - 


 jecting simultaneous oil and: gas lease 
a M-50524. | 


DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


| 188 LD. 
"Affirmed, | | 
1. oil and Gas ‘Leases: Apa dieae | 


~ Generally—Oil and ‘Gas SS a | a | 


plications: Filing © 


An applicant for a siinultaneous oil and : 


gas lease who is legally a minor at the 


' time he executes. and files the application 7 
is not qualified ‘to hold a lease under the | 


regulations, and the arpiteaion is ‘prop- 
erly rejected, ae a 


o APPEARANCES: Geotze’ K Sears, 7 
:, a y Stowe, Vermont, for appellant, 


| OPINION BY 
ADMINISTRATIVE JUDGE 
HENRIQUES 


INTERIOR BOARD OF 
LAND APPEALS 


| Scott’ Q. Adams has appealed the 
decision of the Montana State Of- 
fice, Bureau of Land Management. 


(BLM), dated Sept. 17, 1981, re- 


jecting his simultaneous oil and gas 
lease application, M-—50524, drawn 
with first priority for parcel MT- 
108 at the March 1981 simultaneous 
drawing held Apr. 18, 1981. BLM 
rejected the application because ap- 
pellant was a minor under Montana — 
law at the time he submitted the ap- 
plication and therefore unqualified 
to be an oil and gas lease applicant. 
In his statement of reasons, ap- ~ 


| pellant argues that, although he 


was a minor at the time he sub- 
mitted the application, he was not 


unqualified to do so under Montana. 


law which does not void a minor’s — 
act or ender. a minor’s contract il- 


legal. He also contends that 43 CFR 
3102.1 only. prohibits minors. from — 


iio) 


scoTr a. “ADAMS | 


1 
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acquiring or holding: leases and that . 
~ he became 18 on Apr. 12, 1981, be- 
fore the drawing was held, and 
therefore before he would have to 
submit a lease offer as a result of his 
first priority. He notes that the pro- 


hibition against a.minor holding a 
lease is regulatory, not statutory, 


- tions would have so'stated. 


- [1] The Montana Code ‘Arinotated , 


(MCA), sec. 41-1-101. (1979) de- 
fines minors as “(a) males under 18 
years of age; (b) females under 18 
years of age.” The fact that Mon- 
tana permits minors to make con- 
tracts, subject to disaffirmance (see 
MCA 41-1-302 (1979)),. has no 
bearing here as appellant was nev- 
ertheless considered a minor under 
Montana law at the time he submit- 
ted. his application. Departmental 
regulation 43 CFR 3102.1 reads: 
““(¢) Ménors. Leases shall not be ac- 
quired or held by. one considered a 
minor under the laws of the State 
in which the lands are located, but 


leases may be acquired and. held by , 


legal guardians or trustees of mi- 
nors in their behalf.” 


Appellant seeks to agGnguish be: | 
tween a person who files an applica- 
_ tion and a person who is issued a 

- lease and argues that only the latter" 
need be the requisite age. We dis- 


agree. We find that, even if we 


e strictly construe the regulation, the | 
_ phrase “[l]eases shall not be ac- 


43 CFR 3102.2-2 requires: 
‘applicant, offeror, or agent arene 


quired? must che read to. cover the | 


process of obtaining a lease, in con- 
trast to the word “held” which _ 
clearly refers to a lease which has 
been issued. See Black’s Law Dic- 


tionary 28. (5th ed. 197 9); Webster's . 


“Third £ nternational eager 18 | 
(1966). | a 
- and thus the regulation must: be | 
strictly construed: He suggests that 
if the Secretary of the Interior had 
~ intended to prohibit minors from 
filg an application, the regula- 


This conclusion is soonimaed: by 


| examination of certain other regu- | 


lations. Specifically, 43 CFR 3112.6- 


‘1(b) reads: “(b) Unqualified appli- 


cants. The application of any appli- 
cant who is unqualified * * * shall be 
rejected.” The inference is that, ap-. 
plicants as such must be qualified to 
acquire and hold a lease. A. minor 
is not.so qualified. Even more sig- 
nificantly, we note that regulation 
“The 


shall certify as to age, citizenship 
and compliance with the acreage 
limitations * * * on the lease appli- 
cation if leasing is in accordance 
with Subpart 3112 [Simultaneous 
Filings] of this title.” (Italics 
added.) Thus, the age certification 
on the simultaneous oil and gas 


_ lease application states: “UNDER- 
SIGNED CERTIFIES AS. FOL- 
LOWS: * * * (b) Applicant is not ~ 


considered a minor under the laws 
of the State in which the lands 
covered by this application are 
located.” Appellant’s application 


was signed and dated Mar. 5, 1981. — 
The language of the age. cottifida- _ 
‘tion isin the present tense.) = 
The Board has often held that an 
| applicant certifies to the statements — 

on the PPI ication as of the date that 


he sions and dates. the card. 
‘certification represents that circum- 


stances are as they are stated on the. . 


- application on the date of the appli- 


| cation and that the applicant has — ie 
met the statutory and regulatory. 
requirements for holding a lease as 


| of that date. ya te OF McCarroll, 55 


 IBLA 215 (1981); @. H. Coster 
Gerard, 41 IBLA 74, 75 (1979); 


fay Flamm, 24 IBLA-10 (1976). 


We find that an applicant for a. 


simultaneous oil gas lease must be - 
_ failed to present their credentials m4, 


t accordance with ad CFR 7a. Ie ce 


qualified to hold the lease when he 


submits the application and there- 
fore BLM properly rejected appel- 


lant’s lease. application because he 


was a minor at the time it was ex-— 
J ean 
Alling, 52 ID. 242 (1927 ) (appli-- 
cation for oil and. gas prospecting — 
permit rejected because. ppp noa : 


ecuted and. submitted. @ fr 


was @ minor)... 
Accordingly, es to the: au- 


thority delegated to the Board of | 


Land Appeals by the Seeretary of 
the Interior, 48 CFR 4.1, the deci- 


~ sion of the Montane State Office 1 is _ 


affirmed. 


| Dovanas KB. aoe 
i Administrative J wage 
| Wat CONCUR: | Se 


ene V. Parrerre : 
| Chie f Administrative J udge.. 


| Bruce R. ‘Hier era, 
—- ete a 


_ 1A false. statement on an oil and gas lease 
‘application. is also a proper basis for rejection 
of the application. 43 CEE 1821. 3-1 (e). 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR — 


The | 


| [a8 I D. 
WILLIAM M. g OHNSON 


3. IBSMA a ae 5 Oe 
Decided December 18, 1981 a 


Ropes by the Office of Surface Mining — 
Reclamation and Enforcement for re- 
view of the Nov. 20, ' 
of Administrative Law Judge Tom M. 
Allen, in. Docket No. NX 0-160-R, 
: vacating two notices of violation under 
the holding that the inspectors respon- 
- sible for the issuance of the notices 


20, 1980, decision — 


" Reversed. 


say Surface Mining Control and Recla- 
mation Act. of 1977: ae , 
Generally | 


OSM inspectors are net required by sec. 


~ 517(b) (8) of the Act and 80 CFR 721.12 
(a) to present their eredentials prior to 
_ inspecting an inactive. minesite at which 


no one associated with the mining, opera- 
tion is present. &. 4 


APPEARANCES: Carol. 8 Nickle, At- 
| torney, Office of the Field Solicitor, 
Knoxville, Tennessee, Glenda Hudson, 
_ Attorney, and Marcus P: McGraw, As: 


sistant Solicitor for FE. ‘nforcement, Office 


of the Solicitor, for-the Office of Sur- 

- face Mining Reclamation and Enforce. = 
ment; Herman N. Lester, Esg., Combs” 
and Lester, P.S.C., Pikeville, Kentucky, 

ee for William M. Johnson. ae 


OPINION BY INTERIOR 
BOARD OF SURFACE. 
MINING AND: 


ireceek APPEALS 


The Office of Surface Mining Rec- 7 


Jamation and Enforcement (OSM) . 


wea) 


| has aepealed a. dbcision of the Hear- 
_ ings Division vacating two notices 
of violation issued by OSM to Wil-. 


| Ham M. and Malvary Johnson pur- 


_ stiant to the Surface Mining Con-- 
_ trol and Reclamation Act of 1977. 
The notices were vacated. 
on the basis of the Administrative : 
Law: Judge’s determination that the © 


(Act). 


OSM inspectors whose inspection 


resulted in the issuance of the no- 
tices did not present: their creden- 
tials as required under sec. B17 (b) 
(8) of the Act, 30 U.S.C. § 1267(b) | 


(8) (Supp. IT 1978), and the De- 


_partment’s: es at 80 CFR 


. a 721. ie 


a cotund Gad Procedural 
| Background 


On Mar. 6, 1980, two ee | 


. hour OSM inspected property 


a owned. by William M. and Malvary 
~ . Johnson along the Fleming Branch’ 


: -at- Dorton, in ‘Pike County, Ken- 
tucky. 2 There was no mining activ- 
ity at this site on the date of OSM’s 


and proceeded. to inspect the John- 


son. property.” : On the basis of. this | 


445. 


2The japection. was. ‘initiated on ‘the basis” 
of a citizen complaint and: state reports of 
noncompliance. with - applicable Eoearon nae? 


(Tr, 50, 100-01). 


8 There was testimony. presented dyeing: the 
concerning whether Mr. . 
Daniels was in any. way associated with min-— 
“ing operations on. the Johnson property (Tr. 
86-89). It appears that he was not involved — 
with those operations (id.). ; however, this fact : 


review. hearing. 


hae is not material to our. nobding in this case. 


. WILLIAM M.° 
- December 18, 1981 


_ Spectors. . 


1 Aet of Aug. 3, 1977, PL. 95-87, o1 Stat. : 


JOHNSON eit 


inspection a notice of violation and _ 
cessation order were issued; these- 


documents were sent to William M. 


Johnson by certified mail. on Mar. 


10, 1980.4 Johnson sought review of 


“hist enforcement action before the. 
Hearings Division and a hearing 


was. conducted on Oct. 21, 1980. 
The basic issue presented for 


hearing was whether OSM. has reg- 


ulatory authority. over. operations 


-on the. Johnson property. During 


the course of the hearing, however, 


the : Administrative’ Law J udge. | 
raised the issue of OSM’s. compli-. a 
ance with the provisions of the Act — o 
and regulations concerning presen- 
tation of credentials by OSM in- — 
The ‘decision below. is 
based only ona ruling that.the in- 
‘spectors did not. comply with these a . 
| regulatory provisions. are 


| Discussion and Conclusion an 


The provision for presentation of mee 
= credentials as an element. of 1 inspec- ae 


| inspection. The inspectors presented oe tions conducted he OSM i is act t-forth 


their credentials to Paul Daniels, 
who was found to be operating a 
deep mine adj acent to the property, 


: in 30 CFR 721. 12: 


(a). Authorized Sete eee of. the: : 


Secretary, without advance notice and 
upon presentation of. appropriate creden-.. 
_ tials and without.a search warrant, shall 


have the | right of. entry. to, upon, or 


ns ‘through any. ‘surface coal mining and 
y ‘reclamation operations. or any premises 


in which any records required to be main- 


tained are located. [°] | 


4Ty, 107; OSM Exhs. 13 and 14. The cessa-_ 


-tion order issued. by OSM Was. subsequently a 


vacated. and a natice of violation was issued in 
its place (Tr. 4-8; OSM Exhs. 14 and 15). 
7 & Essentially ‘the. Same language is found in . 


_see. 517(b) (3) of the Act, 80 U.S.C. $1267(b), ae 
7 (3) (Supp. II 1978), | aes | 


114 
7 The Board has previously analyzed 


_ this provision. in two cases: Consoli- 
dation Coat Co., 1 IBSMA 973, 86 


LD. 528 (1979), on appeal follow- 
ing remand, 2 IBSMA 21, 87 I.D. 59 


(1980) ; and Capitol Fuels, Ine., 20 


IBSMA 261, 87 LD. 480 (1980). 


In the first of ‘its Consolidation : 


decisions, above, the Board reasoned 


‘that the presentation-of-credentials 


“requirement. derives from the in- 


terest of mine operators - in being — 
aware of the presence of non-em- 
ployees at a minesite, to facilitate | 
the safe and orderly conduct of min- 
ing operations.? 1 IBSMA at 276, 

86 LD. at 525. While recognizing - 
this interest, however, the Board 

| held that OSM: may inspect a 
| S stances of the instant case. 


mine without presenting credentials 
under extraordinary circumstances, 


_ as. when such an inspection is 
deemed necessary, on the basis of | 
: objective. indications, to preclude » 
concealment of a violation of. 
~ the Department's regulations. Le. 
“nor was there anyone associated 
96;2 IBSMA 28-24, of I. D. at 60- 43 
| ent at the site. Accordingly, there 


 TBSMA at 275~78, 86 LD. at 524 
61. 


S Inspectors 
failed to. present their credentials 


until after concluding: their initial 
inspection of a mining operation. 
Noting that prior to their inspection | 
the OSM inspectors had made a. 
diligent effort to locate a mine em-- 
_ ployee “with ‘Some degree of man-. 


®This requirement is a limited restriction 


_.on OSM’s general authority under 30 U.S.C. ~ 
- § 1267 (b) (3). (Supp. It 1978) and 30 CFR . 
‘721.12(a) to conduct inspections without ad- — 
vance notice or search warrants. See comment 


_ 7 to Part 721, 42 FR 62664 (Dee. 18, 1977). 
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In Capitol Fuels, the See 
action by OSM. was challenged on 
the ground. that OSM’s 


| [88 LD. 


ee or supervisory “responsi- 


bility” at the minesite, the Board. 
held the inspectors had complied —_ 
with the presentation requirement _ 
of 30 CFR 721. 12(a).2 IBSMA ate: 


266-67, 81 1.D. at 433. : 
As is indicated in the preceding : 


discussion, our decisions. concerning 
the presentation- -of-credentials re- 
quirement in 30 . CFR 721.12 (a) 


have struck a balance between a 
mine operator’ s interest in the safe — 
and orderly conduct of mining op- 
erations, and the Department?’s - in- 


‘terest, on behalf of the public at 
- large, in avoiding operator subter- | 


fuge or unwarranted delays in mine - 


“inspections. With this balance in 


mind,..we examine the - circum: _ 


ih Most noteworthy of the facts a 


of this case, as regards the operation — 


of 30 CFR 721,12(a), are that dur-- 
ing the time of OSM’s inspection. 


there’ was no mining activity in 


progress at the Johnson minesite, 
with previous mining activity pres- 


was no ‘risk of interference with the 


safe and orderly conduct of mining 
operations by the OSM inspectors. 7 

: Appellant. has asserted no other in- _ 
terest protected by the regulation a: 
that may have been transgressed by 


the OSM. inspectors; therefore, we > 


conclude that it was an error for the 
Administrative Law J udge to va- 


cate the. notice of violation issued 


by OSM on the basis that: the im- : 


spectors violated 30 CFR 721.12 (a). 
_ For the foregoing reasons the de- | 
cision. below is reversed and this — 
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case is rnianded: to the Hearings 
_ Division for fur ther review." TO 


_ Newrow iaaeanne:. 


Administrative Judge a | ve 
The Bureau of Land Management 4 is : die ‘ 


Wu AL Trwin 


Chie i Administrative J ud ge <2 


“Metin a Miers. 


Administrative J udge a 
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“Affirmed. 


e 1, Federal Land Policy sind: 1 Maas 
_Inent Act of 1976: ‘Wilderness—Min- | 


ing Claims: Generally 


rected by sec. 603(c) of the Federal 
‘Land. Policy and Management . Act. of | 
~ 1976. 
a (1976), to manage lands under review for 
| wilderness suitability ‘so as to prevent. 
. impairment of. wilderness characteris- 
ties, except that the: continuation of ex- 
isting mining uses in the same. manner 


(FLPMA), 43 U.S.C. -§ 1782(c) 


and degree in which they were being con- — 


: ducted on the date. of enactment of - 


60 IBLA 349 


a, FLPMA (Oct. 21, 1976) is allowed. Such | 


. grandfathered use is properly regulated 


“Decided December @ 28, 1981 


. - of Land Management, | Cottonwood, 


Idaho, disapproving plan of operations © 


_ for mining claim within prorenee wil- 
. sce study area. - 


from.the Johnson property affected interstate 
commerce. OSM. has. expressed concern over 


the © Administrative. Law. Judge’s statement, . 
. made. at the conclusion. ‘of the review. hearing, s 
MY have to find. at. least at this point that the — 
-¢oal taken by Dr. J ohnson and Malvary.John- | 
son. from the site in question | has. not been. — 


“shown to enter interstate. commerce” (Tr. 
210-11), There was, however, no ruling re- 
lated to this statement. in the. Administrative 


Law Judge’s written decision ; therefore, any . 
‘ruling. by the Board in this regard would be- 


premature. We do note, however, for the guid- 
ance it may provide in the further course of 


| “proceedings to: review OSM’s enforcement ac- . 


tions against the Johnsons; that the burden of 


proving an exception from the coverage of the 
_ act, such as that recognized. in 30 CFR 700. il: 
~ (a). concerning the extraction. of coal for non: | 


commercial use, lies with the party claiming 


the exception — and not with OSM. See, . C9 . 


Hardly Able Coal Co., 2 IBSMA. 332, 388, 87 


I.D. 557, 560 (1980); Daniel Brothers Coal” 
Co., 2 IBSMA 45,-51, 87 LD. 138, 141 (1980) |. 


James. Moore, 1. IBSMA 216, 223-24, 86 LD. 
869, 373-T4 (1979). 


_ to prevent unnecessary or urdue degra- 


; dation of the land and its resources. 
Appeal from. decision Of Cottonwood “ 


Resource ‘Area Headquarters, Bureau Q, Federal Land Policy. and Manage- : 


ment Act of 1976: ‘Wilderness—Min- 
| ing Claims: ‘Generally 


. “The Sec teiite of ‘mining: operations ae 
= tually being conducted on thé land on 
Re. ee, | 2 .. Oct...21, 1976, and. not mere statutory 
: We dediine to ee removed right to use igs required to ‘authorize sub-. : 
: sequent ‘Inining. activities in the same a 
manner and degree, 


a: Federal Land Polioy. and 1 Manage- . 
ment Act of 1976: ‘Wilderness—Min- 
ing Claims: Generally — 


LA mining. claim located prior to the Fed- a 


eral Land Policy and Management Act 


of 1976 (Oct. 21, 1976) on which a valid 
discovery has existed from Oct. 21, 1976, - 
to. the: present constitutes a valid exist-. 
ing right. The owner of such.a claim on 

- land under © wilderness | review. will -be- 
allowed to continue mining ‘operations to... 
full development even if operations will 
impair wilderness suitability, subject te. 
regulation. to- preclude. unnecessary or 
_ undue degradation, of the land and © its 
- resources. aad : 
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ie APPEARANCES: Claude Marous, Esq,, 
Boise, Idaho, for Havjah Group; Roger 


—oW.. Nesbit, Esq., Office of the Field 


| Solicitor, US. Department of the In- 


terior, Boise, ‘Idaho, for the Bureau 7 
OF Land Management, 


: OPINION BY 
“ADMINISTRA TIVE JUD GE 
GRANT | 


Pie INTERIOR “BOARD oF 
LAND APPEALS 


favieh Group, a limited aoe : 


; ship, brings this appeal from a deci- 


- sion of the Cottonwood Resource - 
Bureau _ of 


Area Headquarters, : 
Land Management (BLM), Cotton- 
wood, Idaho, dated Aug. 20, 1980, 


_ disapproving the plan of operations _ 

of mining claims filed in accordance 

- with Departmental regulations: at 
43 CFR Subpart. 8802," issued pur- 


-suant to sec. 603 of the Federal 


Land Policy and. Management Act’ . 
= plant filed in the United States 


. ~ District. Court = an ‘injunction. ‘was 7 
issued on Aug. 20, 1980, enjoining 


of 1976 — (FLPMA), 48. USC. 


"$1782 (1976). 


The hackeround oft tlie acciaion'’ is 
provided by documents in the rec- 


ord on appeal. ‘The record contains 
letter dated J uly 28, 


ee -acopy of a 
1980, from the BLM Area Manager 


a to Gerald Kooyers, genera] partner 


of Havlah Group. Enclosed with 


the letter was a notice of noncom- 
 pliance, also dated J uly 28, 1980, | 
advising appellant that mining | 
- operations. being carried out-in con- 
nection with the claims were m vio- - 

e lation | of apenas at 43 CFR : 


7 1 Departmental eeaistane in 43 CFR Sub- 
part 3802, Exploration and Mining, Wilder- 


. ness Review Program, - were published in the. 
Federal Register (45 FR 13968). on: ‘Mar. 3, co. 


1980, and were effective Apr. 2, 1980. 
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Subpart 3802 for failure to obtain _ 


prior BLM approy al of a plan of : a 


operations for mining activities in 


the proposed Marshall Mountain 
‘Wilderness Study Area (WSA).? - 

The notice also warned appellant 
~ that conduct of further operations 
- without compliance would be Ole PG 


- joined by court action. ioe aa 
~The letter further notified pps 2 


| lant that ; 


TP you feel you have a “valid existing ea 


right,” “meaning a valid “discovery on 


; October 21, 1976, and continuing to the ia 
present time on any of your claims, 
please submit data supporting this con- 

: tention. For BLM to determine. whether 


you have a “valid existing right” as de- 


_ fined by 43 CFR 8802, you willbe required 
to show evidence of such discovery as of - 
the 1976 date . (43 CFR 38802. 0-5 (kk) ):  * 


Supporting data -might include assay — 


reports, engineers’ reports, or other. per-_ : 
_ tinent data ‘substantiating: the asco rer _—_ 
on ‘each claim, 


~ Subsequently, pursuant to a com- 


appellant from certain activities re- 


‘lated to the mining claims within = 
the proposed’ WSA,. including road. aa 


building, logging of trees over 2 


~ inches in diameter, and construction _ 
of a tailings pond, unless such activ- 
‘ities are. conducted in-accordance. 


with a plan of ‘operations mpprOves a 
by BLM. _ 
Havlah Gap Ss plan of: opera- 


tions filed with BLM outlined cer- - : 
tain. ‘planned activities in conjime- . 


2 Inventory: unit. Idaho 62-10, Marshall 


_ Mountain, consisting of 6,524 acres, has sub-- 
we sequently been designated a. wilderness study 
area. 45 FR ‘75587 (Nov. 14, 1980). eee eae 4 
3 United States v. Havlah ‘Group, “Civ. No. Cae ge? a 
Pex 80- 20635 (D. Idaho, filed Ane. —, ge | 


— 1116) gee eee 


= tion: on its: mining” ‘éleime: ‘The | 
public lands. affected by the plan 7 
- were described as portions of secs. 
8, 9, and 17, T. 24 N., R. 5 E., Boise 
of meridian, Idaho. The proposed ac- 
.. tivities included a waste rock dump, 
. construction of roads, tailings pond, © 
-- millsite, hydroelectric pen omy : 
site, nd sawmill. _ | 
-. The BLM decision appealed fbi - 
found that the claims in issue are. 
located within the proposed Mar- 
~~ shall Mountain WSA to be reviewed 
for suitability or nonsuitability for | 

| wilderness. No 
grandfathered” existing uses under 
sec. 603 of FLPMA, 43 U.S. Ce 
$1782 (1976), or walid existing 
rights as defined in 43 CFR 3802.0— 
_  5(k) were recognized in this case. 
Accordingly, BLM held that the 


_ preservation. . as. 


public lands. under review are sub- 


- | : ject to interim. management to pre- 
vent. impairment. of: the area s wil- - 


derness suitability. 


| Regarding Havlah’s oe ac. 
7 tivities, the BLM decision con-— 
eluded, based on an environmental 
-. assessment, that the anticipated i im- | 
pacts are such’ that the’ waste rock 


dump and construction’ of roads, 


ar tailings pond, and millsite would .. : 
impair the suitability of the pro- 
- posed WSA for preservation as wil- 
_ derness. The Area Manager estima- 
ted that it would take about 30 
years to properly reclaim the area 
-and, therefore, it would be impos- . 
sible to reclaim the area to the non- © 
_ impairment. standard’ by the time — 
the wilderness study is scheduled to’ 
be completed and recommendations ' 
fe pees on the. ee of i 


-HAVLAH GROUP - 
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area. . The icon held that the oa | 


droelectric plant, campsite,. and saw- 
mill are proposed. activities which tase 
~ would not impair wilderness suit- 
ability . with” proper mitigating ~~ 
‘measures, but that.itisimpossible to 
separate these activities from the to- _ 
tal plan to make them allowable. 


On appeal Havlah contends that 


its-claims were located prior to Oct. 
21, 1976, that. they have been kept. 
in. good. standing since that time, 
and that: appellant presently has a 
erew of 9 to 10 men working the. 


claims. Further, appellant contends | | 


_ that the decision is arbitrary, in- 
ie equitable, without. support inlawor . 
fact, and an abuse of BLM’s dis- 
cretionary authority. ‘It is alleged a 
that appellant has “grandfather” aaa 
rights for the mine operation and.1s 
not ‘required to submit a plan of — 


operations. ‘Appellant asserts that 


the decision violates the mining | 
rights of appellant, that the deci- 


sion misinterprets and violates ap- 


plicable Federal statutes and regu- _ . 
lations concerning restrictions on 
‘mining within the WSA, that BLM. 


has no authority es applicable - 


law to require a plan of operations, __ 

and, that if BLM does have the au-- 

| thority, it does not have the power 
to reject a plan which i isreasonable > 

and does not violate any laws per-. 

| taining to ane or wilderness. | 
areas, | os 


In response, © aie. Gereeutadni 


states that Havlah purchased cer- a 


tain mining claims adjacent to and — 


within the proposed WSA sometime 
after. Oct. 21, 1976. Tt is asserted 


that activities on these claims: ter- 
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 minated about February 1942 and 
they had remained dormant through 
Oct. 21, 1976, until Havlah com- 


menced operations in. the fall of 


1979. It-is alleged that Havlah es . 
“orandfather” 
rights because the.use must be actual | 


os not qualify . for 


and existing on Oct. 21, 1976, and 
that a mere entitlement to mining 
use of the land is not. sufficient. 
Finally, a hearing is requested by 


the Solicitor on the issue of whether » 


appellant has a “valid existing 


| right” which would allow it to de-- 


velop the claims even if it would 
impair wilderness characteristics. - 
The Secretary of the Interior is 


directed by sec. 603(a) of F LPMA, : 
43 U.S.C. §1782(a) (1976), to re- 
view those roadless areas of 5,000 


acres or more identified during the 


inventory of the public lands as 
having wilderness characteristics - 


— £ Sees. 103 (i) and 603. of FLPMA, 43 U. s, C. 
§§. 1702(i) and 1782 (1976), incorporate by 
reference the definition of wilderness charac- 


teristics embodied in section 2(c} of the “Wild- - 


erness Act of 1964, -16. 
(1976), set forth as follows : 
tA wilderness, in contrast. with those areas 


U.S.C. § nett) 


where man and his own works dominate the © 
_ Jandseape, is’ hereby. recognized as an area - 


where the earth and its community of life are 


untrammeled by man, where man himself is a — 
visitor who does not remain. An area of wil- © 
derness is further defined to mean in this chap- - 


ter an area of underveloped [sic] Federal 


_land retaining its primeval character and in- | 


fluence, without permanent improvements or 
human habitation, which is protected and man- 


aged so as to preserve its natural conditions... 


and which (1) generally appears to have been 
affected primarily. by the- forces of nature, 


with the imprint of man’s work substantially- : 


unnoticeable; (2) has outstanding opportu- 
- nities for solitude or a primitive and uncon- 
_ firmed type of recreation; (3) has at least five 
thousand acres of land or is of sufficient size 


- as to make practicable its’ preservation and 
use in an unimpaired condition ; and (4). may: 


also contain ecological, geological, or other 
features of scientific, educational, Erenle or 


ea historical value. ‘ 
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, [88 LD. 


and to make a recommendation to. 
the President regarding the suit-— 
ability or nonsuitability of each — 
such area for preservation as wil-_ 


derness. Specific guidance with re- __ 


spect to management. of those iden- 


tified lands pending completion of 


the review and action by Congress | 


~ In response to the recommendations. 


603(c) of - 
“§$1782(c) © 


is provided by sec. 
FLPMA, 48 U.S.C. 


(1976), which states in pertinent : 


part : _ | 
During the period of review of such areas 
and until Congress has determined other- - 
wise, the Secretary shall. continue to — 
manage such lands according to his au- 
thority under this “Act. and. other appli- 


cable law in a manner so. as not to im- 


pair the suitability of such areas for. 
preservation as wilderness, subject, how- 
ever, 


the same was being conducted on Octo- 


ber. 21, 1976: Provided, That,. in manag- | 
‘ing the public: lands the Secretary shall - 
by regulation or otherwise take any : 


action required. to prevent. unnecessary 

or undue. degradation of the lands and 
their resources: or to afford environ-. oa 
mental protection. Se at 
This management, riandate for 
wilderness review lands is. further. — 
tempered by the provision of. sec. 


701(h) of FLPMA that all actions 
of the Secretary under the-Act shall 


be subj ect to “valid existing rights.” 
43.U.S.C. § 1701 note (1976)... 6 
Regulations. implementing this | 


management authority require an — 
é approved plan of operations for. 
mining’ activities on lands under © 
wilderness review prior to- conduct- 
ing operations which might i impair 
wilderness values such as construc- 


to. the continuation of existing 
mining and grazing uses and mineral leas- . | 
ing in the manner and degree in which. sa 


a tion oft access ade, eabling of trees 


over 2 inches in. diameter, or use of 


-... mechanized earthmoving equipment. 
~ such as bulldozers. 43 CFR 3802.1-1:: 
__ An approved plan of. operations is 


not required for ‘operations con- 


gree as operations existing on Oct. 


- 21, 1976, unless they are causing. 


cau or unnecessary degradation 


_ of the land and its. ‘TesOUrces. 43 : 


CFR 3802.1-3. 


this appeal. The first is whether re- 


jection of appellant’s plan of opera-. 
_tions on the ground of impairment 


of wilderness characteristics is con- 
trary to the express exception in sec. 


603 (c) of FLPMA allowing “con- | 


-tinuation of existing mining are 


-uses * * * in the manner and degree 


in which the same was being con- 


~~. dueted on the date of approval of 


this Act. " (43° U.S.C. ° §.1782(c¢) 
- (1976)). A second issue is whether 

_ the BLM decision rejecting the plan 
of operations on the ground of 
impairment is reasonable and sup- 


ported by the record. Finally, this 
case presents the issue of whether 
rejection of appellant's plan of op- 
erations for mining claims located — 
prior to enactment of FLPMA. on 


the ground of impairment of wil- 


derness characteristics is contrary to 


sec. 701(h) of FLPMA, 43 U.S.C. 


§ 1701 note (1976), which requires 


_ that all actions of the Secretary of | 
the Interior under the statute shall 
be sub] ect.to “valid existing rights.” 


[1,2] Sec. 603(c) of FLPMA 


| "provides a, bifurcated standard for 
7 management of tracts of land of 


365-338 0- 82-5 
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2&5 000 acres or more ’ tdentified aS 
having wilderness | characteristics. uo 
BLM is authorized to manage the _ 
lands so-as to prevent. impairment _ 
as of wilderness characteristics unless 
| - the lands are subject’ to an existing 
‘tinued i in the same manner and de- 


mining, grazing, or mineral leasing 


use. Sec. 603(c) authorizes continu- 
ation: of such existing uses in the 
_. Same “manner and degree” as they. - 
were. being conducted on Oct. 21, 
. | : 197 6. In the case of such. an existing 
Three critical ; issues are aced by | 


use conducted i in the same manner 
and degree, BLM is authorized to 


regulate only so as to prevent un- 


necessary or undue degradation of — 


the environment. State of Utah v. 


Andrus, 486 F. Supp. 995, 1005 (D. 
Utah 1979) ; 48 CFR 3802.1-3. The 


existence of some operation which 


is actually being conducted on. the. 


land on Oct. 21, 1976, isa prerequi- : 
site to authorization of subsequent. — 
activities in the same manner and — 


degree. The statute is referring to 
actual existing uses, as -distin- 
guished from statutory rights to use. 


the land, when it authorizes contin-. - 
uation of existing. uses In the same — 


manner and degree. S tate of Utahv. | 
Andrus, supra at 1006. 
The record supports the finding | 


of BLM that the development of 


appellant’s claims detailed in the. 


‘plan of operations .exceeded the 
manner and degree of any mining. 


use of the claims existing on Oct. 21, 
1976, and, accordingly, did not con-. - 


stitute a grandfathered use. <Al- 


though assessment work as required | 
by law was: apparently carried on. 
prior to Oct. 21, 1976, there is no 


indication of development work in ~ 
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| : the nature of the work detailed 3 in 


the rejected. plan of operations. 
Further, the record supports the 


BLM determination that the opera~ 
tions proposed i in the rejected plan 
_ would impair the suitability of the 

- subject area for wilderness designa- : 
tion contrary to the interim: man- 
agement guidelines provided j in sec. — 
of FLPMA, 43 U.S.C. 
~ . dump. would . entail dumping ap- 


-“Tmpairment of suitability for ee proximately 22,000 cubic yards of 


clusion in the Wilderness System” is 
defined in 43 ee 3802. ete): as. 


603 (c) 
§ 1782 (c) (1976). 


follows: 


(a) “Tmpairment deeaiavines tobe a 


elusion in the Wilderness System” means 


taking actions that cause impacts, that. 
eannot be reclaimed to the point of being. 


substantially unnoticeable in the area as 
a whole by the time the Secretary is 


scheduled to make a recommendation to 
the President on the suitability of a wil- | 


_ derness study. area. for inclusion. in the 
- National Wilderness Preservation System 


or have degraded wilderness. values so. 


far, compared with the area’s values for 


- other purposes, as to significantly con-. 
Secretary’s | eee 
with respect to the area’s suitability for’ 


strain the. 


| preservation as wilderness. . 


The environmental assessment 
prepared by BLM in order to eval- . 
uate Havlah’s plan of operations 


_ sets forth the impact of implemen- 
tation of such operations in detail. 


For example, with respect to the ore 


processing mill it was found that: 


e An area of about one acre in size would 
be cleared for the mill, terraced down the. 
‘mountain. Most of the area cleared would — 


be grand fir, 6~-20'’ in diameter. Access 
would. require the construction of about 
_ 400’ of new road. The road width is as- 

‘sumed to be 12-14 feet wide, which would 
: accommodate the trucks Havlah plans to 
_ use. The area disturbed. from road con- 
_ . Struction could easily exceed 30 feet wide 
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188 fab: a7 4 


dtie to: ‘steep topography and the extensive eon 


cut and fill required, - : 
(Environmental Assessment at 9). a 


Regarding the mine tailings: pond, wae: 
the assessment. found that.approxi- 
mately 114 acres would have to be. 
cleared for the pond anda 30-foot 
high dike constructed ‘requiring ~ ae 
substantial. earthmoving. The as-  — 


sessment found. that the waste. rock . 


rock in an area, of steep topography — 


resulting in a “long downcast area 
_ of several hundred feet” (Environ- 
mental Assessment at 5). 
ingly, the record supports the de- 
eision of BLM that the activities 
proposed in the plan of operations 
would impair the suitability of the _ 

area for wilderness designation. 


Accord-: 


_ [8] The final issue is whether re- 


jection of appellant’s plan of opera- 


tions for mining claims located 
prior to FLPMA (Oct. 21, 1976) is 


consistent with the provision of sec. 
—701(h) of FLPMA, 43 U.S.C. 8 1701 
note (1976), to the effect. that all 
actions of the Secretary of the In- 
- terior under the Act shall be subject. 


to “valid existing rights.” The term 


“valid existing right” is defined in. 
the regulations as requiring a valid | 


discovery on a mining claim as of 


Oct. 21, 1976, which discovery con- _ 
tinues to be valid at the time of ex- 
-ercise of the right. 48 CFR 3802.0-- 


5 (k). The interim management pol- : 


icy developed by BLM for manage- 
ment of lands under wilderness re- 
view provides that mining» claim- 
ants who located claims on or before 
Oct. 21, 1976, and are able to dem- -— 
onstrate a discovery as of that date . _ 


under the Mining Law of 1872, as a 
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aan 30 US. O. 8g 29, 94, 26-98, 


99, 80, 88-35, 37, 39-42 (1976), “will. 
be allowed to continue their mining . 
. operations to full development even 
_if the operations are causing or will 
| Depart- 
ment of the Interior, Bureau. of 
Land Management, Interim Man- = 
agement Policy and Guidelines For — 
Land Under Wilderness Review, 44 
FR 72018, 72081 (Dec. 12, 1979). ee 
(hereinafter cited = Interim M is i ae existing right. Upon. such a 
ou agement Policy) ; Solicitor’s Opin- 
- ton, M-36910 (Supp.), 88. LD. 909 
— (1981).5 The interim management. a 
_ policy further provides that the op- 
erator willbe required to. show evi-* 
dence of such a discovery prior to 
any” BLM grant. of. approval and 
that BLM may. verify. the. data. 
_.. through’ field examination and, if — 
= necessary, initiate. contest. proceed- 
ee ings. Interim. Management Policy, 
supra at 72031. The interim manage- - tendered. to BLM. at this time. In — 
the absence of tender to BLM. of a Ss 
preliminary showing | of. factual. Aan 
data supporting the existence of a. 
~ discovery, the decision is properly — 


cause. impairment.” U.S. 


ment policy. further notes that rea- 


<7 sonable access will also be. granted . 
to valid ‘pre-FLPMA claims and. 
that such. access will be regulated to 
ee prevent. or minimize impairment of © 
a the. area’s wilderness ‘suitability to. 
the extent, possible consistent with 
a enjoyment of claimant's Fiidite 


: a 5 Mining activities: ‘tn ecunection with pre- 


_ FLPMA claims where ‘‘valid. existing rights’ 
are established are subject to. regulation by 

_ the. Secretary of the Interior to prevent un- - 
ee necessary. or undue degradation. ‘of the lands: 
“and their resources. 
(1976) ; Solicitor’s Opinion, M-36910 (Supp.), 
cane 88 LD. 909° (1981). Since this. regulation ex- 
“tends only to activities which are not neces- — 
 Sary: or which are excessive or unwarranted in. © 
. mining development, no constitutional issue of 


43. U.S.C. § 1782(e) 


- a taking is presented. Solicitors Opinion, 
supra. ‘Further, the right to develop locatable 


mineral. resources on the. public lands. under — 

the Mining Law of 1872 was expressly made - 
-. .° subject to. sresulatons prescribed. by law.’ 3 30. 7 
ng, Daren 2a (ADT SY . 


HAVLAH: GROUP 
_ December 22, 1981 


Wee coNcUR! 


Tarn M pntijenens Policy, oe a 
at 72081. Accordingly, the regula- : 2 
tions and the interim management Bae 
- policy expressly recognize and pro- en 
tect valid existing rights of mining — 
# claimants. within ‘wilderness study 


areas, — . 


It is not unreasonable to require eae 
a. | claimant to make a preliminary a. 
. showing of facts which support. Boe! 


showing, BLM may elect either to 
contest the validity of the claim — | 
with notice to claimant and oppor- 
tunity for a hearing or to permit ~ 
operations: in connection with the 
claim» even though. they. may m- 9 
“pair. wilderness’ charactistics.: Ale i we 
though appellant was invited by. 
letter of BLM to make such ashow-. 


ing, the record does not: reveal that — 


any. supporting evidence has been . a 


affirmed. - | ee. 
‘Therefore, iiuanly a the au-— 


‘thority delegated to the Board of 
Land Appeals by. the Secretary of: 
_ the Interior, 43. CFR 4.1, ‘the de- : 

2 cision appealed from i is affirmed. 
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“Decided December 2 23, 198! | 


; Petition for discretionary review by 


Island Creek Coal Co. of-that part of 


a June 27, 1980, decision by Admin- 


istrative Law Judge Tom M. Allen — 
- upholding a violation of 30 CFR 


715.17(2) described in Notice of Vio- 
lation No. 79-1-13-25 (Docket No. cH 
0-78-P). ; 


Affirmed. 


. whe ‘Surface Mining Control ad Reola- 


mation Act of 1977: Hydrologic Sys- 
tem Protection: Generally—Surface 


Mining Control and Reclamation Act. 3 
of 1977: Water Quality Standards and: 
Effluent Limitations: Discharge From 


Disturbed Areas” 


: Efituent: limitations: are. applicable under 


30 CFR’ 715. 17 to discharges of drainage 7 
. from areas disturbed . by. surface coal 
mining and reclamation operations, and. 
not only to discharges of drainage from 
an “active mine area,” as defined | in the. 


U.S. Hnvironmental. Protection. Agency’ S 

_ regulations for effluent limitations under 
the coal mining point source category, set 
forth at 40 CFR Part 434, 7 


“ey Surface Mining Control arid: Recla- 


‘mation Act of 1977: Hydrologic Sys- 
tem Protection: Generally—Surface 


7 Mining Control and Reclamation Act 
of 1977: Water Quality Standards and ~ 


| : Effiuent Limitations; Generally—Sur- 
face Mining Control and Reclamation 


Act of 1977: Variances. and HACE | 


tions: Generally 


- | Under the. provisions of 30 CFR 715.17, | 
* the effluent limitations: are not applicable ; 
to. any. discharge or. overflow caused by 


| precipitation or snowmelt in. accordance 
with the regulations of the U.S. Environ- 


DECISION S OF THE DEPARTMENT OF THE INTERIOR 


“The | U.S. 


[88 LD. 


stiental Protection Agency in 40 OFR 
Part 484, . eet 


8, Surface Mining Control and Recla- 


mation Act of 1977: Hydrologic Sys- 
tem Protection: Generally—Surface 
Mining Control and Reclamation Act . 


of 1977: Water Quality Standards and 


Effluent Limitations: Generally—Sur- 
face Mining Control and. Reclamation | 
Act of 1977: Variances and oe 


tions: Generally 


: Entitlement to an. eer from the 
application of effluent limitations to dis- 
charges from a sedimentation pond re- 


sulting from a precipitation event is con-— 


_ditioned. on a demonstration that the 
. sedimentation pond was constructed and _ 
has been maintained to contain or treat 
the volume of water which would run off 
into the pond during a 10-year 24-hour or 
greater precipitation event. cs 


4, ‘Surface. Mining Control. and i Recla: : 
mation Act of 1977: Hydrologic Sys- 


tem . Protection : Generally—Surface | 


| Mining Control and Reclamation Act 


of 1977: Water Quality Standards and 


Effluent Limitations: Generally—Sur- _ 
_ face Mining Control and. Reclamation = 
“Act of 1977: Variances and a 


tions: Generally 


Environmental | en 
Agency’ S provisions, at 40 CFR 122. 63 (2) 


and (h), for a eredit for pollutants in 
‘discharges. attributable to intake waters, — 


if applicable under 30.CFR 715. 17, require 


that the credit be authorized ina permit 


for a surface coal mining and reclamation 


operation on the basis of a demonstration 
_ that the intake water is drawn from the _ 


same body of water into which discharges eo 


are made. 


5, Surface Mining Control and Recla- | 
mation Act of 1977: Hydrologic Sys-_ 
tem. Protection: Generally—Surface _ 
Mining Control. and Reclamation Act — 


of 1977: Water Quality Standardsand 


Effluent Limitations: Generally 


a ae 


22] 


Under 30 CFR 715. 17, the effluent limita- - 
tions are to be applied at the point of dis- 


| charge from a sedimentation pond or the 
~ last pond in a series of sedimentation. 
ponds, : absent. express. prior approval to 


| the contrary by the regulatory authority. - 


APPEARANCES: George S. Brook II, 


7 _Esq., Lexington, Kentucky, for Island 


Greek Coal Co.; James M. McElfish and 


Mark Squillace, Attorneys, Division of . 


Surface Mining, Office of the Solicitor, 


for the Office of Surface Mining Ree- : 


lamation and Enforcement, 
OPINION BY INTERIOR 
BOARD OF SURFACE 
_ APPEALS 


“Telind: Creek” Coal: Co. ‘(Talend 
Creek) has petitioned the Board to 


review the June 27, 1980, decision 


‘by Administrative Laer Judge Tom 
_M. Allen upholding a violation of 
- 80 CFR 715.17 (a). in Notice of Vio- 
lation No. 79-I-13-25. The violation 


concerned an alleged failure to com- 


ply with the numerical effluent limi- 
tations of 80 CFR 715.17 (a) for 


total suspended solids at. five sam- 
pling points. For the reasons stated 


i ReIO, the. decision. 1S affirmed. 


OF cottial and. Pro ccdural 
| Back ground 


spectors from the Office of Surface 


Mining. Reclamation and Enforce-— 

+ ment (OSM) visited Island Creek’s 
Rebel No. 2 mine in Logan County, 

West. Virginia. ‘The Rebel No. 2.— 


_ mine covers approximately 840 


e acres under West. Virginia permit. 


$80 U.S.C. 5S 1201-1328 (Supp. II 1978). 


ISLAND CREEK COAL CO. — 
December 23,1981 


from. three 
areas: Dave White Hollow (drain- — 
‘the hollow behind 
Rhodes Souther’s home (drainage 
area B) ; and Stone Hollow (drain- 
age area. Cc) (Exhs. R-2, R-3; d ae 
185-86). | 


age area A); 


- Sample 1: 


Sample 4: 
“Sample 5: 


13 


66-77 (Tr. 13-15). ‘Island ‘Crack is 


the permittee, Rebel Coal Co. the | 


contract miner (Tr. 15). Drainage 
from the permit enters Trace Fork. 
principal drainage 


The maximum ail ewable. concen- 


. tration for total suspended solids is _ 
0 mg/1. 30 CFR 715. 17 (a). Anal- ~~ 

- _.-yses of samples taken by the OSM 
MINING AND RECLAMATION | 


inspectors on July 26 showed total 
suspended sohd levels: | 


4845 me/1 (Tr. 37) 
2785. mg/1 (Tr. 39) 
700 mg/1 (Tr. 39) | 
: 940 mg/1 (Tr. 39). 
240° mg/L (Tr. 39). 


Samples. 1 through 4 were taken at. 


Sample.2: 
Sample 3: 


the points of discharge from four - | 
separate sedimentation structures 


located on the bench of the Dorothy 


— seam (Exh. R-2;.Tr. 37-40, _ 
62). These structures (bench ponds) 
-were located ‘in drainage area B. 
Sample 5 was taken at the point of 
_ discharge from pond lin drainage — 
area A (Exh. R-3; Tr. 33). While _ 
an OSM inspector testified that all 


a. five samples were taken at the per- - 
on J tig 26, 197 9, purciee és the 7 


- Suirfade Mining Control and Recla-_ 
mation: Act of 1977 (Act),1 two-in- 


mit boundary (Tr. 33, 64), a witness 


for petitioner indicated that. the ce 
“permit: boundary actually ranged a 
from approximately 40 to 1386 feet 
-away from the locations where | 
sample 1 through 4 were taken (Tr. 


159-60). The Administrative Law 


2 The inspectors had observed. a muddy con- 
dition in ‘Trace Fork near the OSM field office - 


- in Holden, West Virginia. They followed the. 
- eondition upstream ‘to Island. Creek’s mine. 


na 


. Judge ene in favor of. petitioner _ 
_fenses is based on the decision of the 


U.S. Court of Appeals for the Dis. 


in this regard (Decision at. 4-5), 
and OSM has not seriously chal- 


- lenged this finding on appeal (Brief | 
for OSM at 3, 5-6). Rock riprap — 
and vegetation | existed — between — 


| sample sites 1 through. 4 and the 


permit boundary (Tr. 160). Peti- 


_ tioner’s witness testified that the 


. riprap and the vegetation _ would — 
have filtered out some a the sus- _ 


‘pended solids (Tr. 182). 


An OSM inspector stated at on. 
the date of inspection the four bench | 
| ponds were all heavily silted and 

provided little or no detention time — 
(Exh, R-4A-K; Tr. 25, 29- 30). : 


During the inspection Tews was 2 


light drizzle. A heavy rain saree | 
on July 26 after the inspection (Tr. 
59). OSM produced the rainfall 
records for an area approximately. 
5 miles northeast of the minesite 
(Tr. 56-57) which showed the fol- 


lowing amounts. of rainfall: J uly 


21—.03 inches; J uly 22-—none; July - 


23—.16 inches; July 24—~.46 ches: : 


July 25—none; July 26—.62 inches - 
(Exh. R-10; Tr. 57). Petitioner’s. 
Director of Engineering testified 


that the company recorded more 


| than one-half inch of rain, on July 
25 and 1.28 inches of rain on July 26. 
at the minesite (Tr. 165, 168-69). : 
| Petitioner’ S Corporate Director for 
| Environmental Affairs testified that 
a 10-year, 24- hour. precipitation 7 
| event: would be 4 inches i in 24 hours . 
: es oD) ae a 


Discussion. 


Petitioner has presented dices de- 
fenses against the applicability of 


_ the Department’s effluent limitations . 


to the discharges sampled by the 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


OSM inspectors ; or of yeas de-- 


trict of Columbia: Circuit in Jn re 
Surface Mining Regulation Litega- 
tion, 627 F.2d 1346 (D.C. Cir. 1980). 


Before addressing petitioner’ sargu-_ 
ments we summarize the. relevant, 


apes of that decision. 


~The Circuit Court examined the _ 
Department’s interim effluent limi- — 
tations to. determine. whether they 
conformed. with sec. 702(a) of the. 
Surface Mining Act, 30 U.S.C. . 
-§ 1292 (a). (Supp. IT 1978), which 


provides : “Nothing in this chapter 
shall be construed as superseding, 


amending, ‘modifying, - or repeal- 
ing al i 


* * * (3) The Federal 
Water Pollution. Control Act (79 


Stat. 903), as amended (83 U.S.C. 
1151-1175) * * * the State laws en- 


acted pursuant thereto, or other 
Federal laws relating to preserva- 
tion of water quality. ”3 Appellants 


8 The Circuit Court ciplatned the basis of its 
analysis in the following language : mae 

“Congress certainly. recognized in the Sur-. 
face Mining Act that the EPA’s existing regu- 
latory authority under the ‘Federal Water Pol- 
lution Control Act was deficient with respect 
to surface coal. mining, in that EPA could not 
directly regulate discharges. from abandoned 


and underground mines or. from nonpoint ~ 
sources. (ie., discharges: not. emanating. froma 


‘discernible, confined, and discrete convey- 
ance’). Congress also knew ‘that’ EPA lacked | 


se statutory authority to establish standards ‘Te. 


quiring comprehensive preplanning and design- : 


ing for appropriate mine- operating: and recla- 
-mation procedures to ensure ‘protection of _ 
public health and. ‘safety and to prevent the . 
variety of other damages to the land, the soil, 
-. the wildlife, and the aesthetic and recreational 
yalues that.can result from coal mining.’ H. R. 


Rep. No. 45, * * * [94th Cong., Ist Sess. 134 - 


(1975) ]: The Act gave the Secretary authority 
to regulate in these areas ‘because the Federal <a 


Water Pollution Control Act was silent in re- 
gard to them, but where the Secretary’s. regu- 
lation of. surface coal mining’s hy drologic im- 


pact overlaps EPA’s, the Act expressly directs | 
that the Federal. Water Pollution Control Act ©. 


Continued 


: (88 1D. 
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x in thé litigation h tad ‘challenged. the: 


interim effluent. regulations — on the 


grounds that there were omitted 
from them three “vital” elements of — 


_ the regulatory framework imposed 


by the Environmental ‘Protection - 


~ Agency (EPA) under the Federal 


Water Pollution Control Act: (1) — 


A provision for modification of the 
effluent limitations for a particular 
mining operation upon a showing 


of good cause; (2) an exemption 


from effluent limitations for dis- 
charges ‘attributable to abnormal 


| levels of drainage; and (3) a pro-— 


vision for a credit in the measure- 
ment of suspended solids for the 


amount of suspended solids in dis- 
_ charges attributable to sources other - 


than the mining operation. 627 F. 


od at 1366. The Circuit Court agreed 
elements of © 


that the identified 


be included in the. Department’s 
effluent limitation regulations, in ac- 


_ cordance with sec. 7 02(a) (3) of the 
i Surface Mining Act, and remanded _ 
the issue to the District Court ae 


proceedings _ consistent with — 
opinion. i d. at 1366-69. oe 


and its reeulatory. Fawework are to ‘control 


a) as to afford consistent effluent standards 
nationwide.” . : 


627 FE’ 24 ‘at 1867. 
4The Circuit Court Geprensed its holding: 


'“We hold that the BPA variances and ex- 


emptions at issue here are substantive ele- 


ments of regulation under the Federal Water 
‘and not ‘gaps’ in - 


‘Pollution . Control. Act, 
BPA’s statutory authority or administration, 
and that the Secretary, pursuant to section 
702 (a) (3), may not alter these variances and 
exemptions by. promulgating more stringent 
provisions insofar as the variances and exemp- 


tions apply to surface coal mining. operations. vo 


Thus, sections. 715.17(a) and 717.17(a) are 


. ‘inconsistent with law’ if they do, | in fact, con- 
flict: with EPA. practice. a 


i 6 627 F.2d at 1369 (footnote omitteg). ie: 


that the Department’s 
- tations are not applicable to the dis- — 
‘ charges sampled by OSM because 


The District Court ied its 
judgment. decree on. May 18, 1981, 
which. included: the following: 


ORDERED that 30 G.F-R. §§ 715.17 (a) 


and 717.17(a) are remanded to the Sec-- 


retary for revision to provide that the — 
Secretary shall accept the variances, ex- 
emptions and related practice applied by 


EPA under the authority of the Federal 
Water Pollution Control Act with respect. | 


to a discharge classified as'a Coal Mine _ 


’ Source Category; and it is further 


. ORDERED that 30 C.F. R. §§ 715.17 (a) 
and 717. 17( a) are remanded to the Sec- 
retary for revision according to the pro- 


_ visions of 40 C.F.R. §§ 484. 22(c), (434.25 
(ce); 484.32 (b), 434.35 (b), 434.42(b), and RF 
 484.45(b), and itis further. 


ORDERED that pending revision of 30 : 


- -C.ELR. §§ 715.17(a) and 717.17(a) accord: 
ing to the previous two paragraphs, the 
. Secretary: shall apply 30 C.F.R. §§ 715.17. 
(a) and 717.17 (a) in a manner which is 
consistent with the revisions required to. 
be made under: the previous: two para- | 


_EPA’s regulatory framework must ®7@Phs. 


In re. Surpass: Mining Peon 


_ Litigation, No. eae ieee 


filed May 18, 1981).5 5 | 
[1] Pelitiovier first. argues on ins he 
eee of the Circuit Court’s decision 


these discharges were not of drain- 
age. from “active mining area[s],”. 


as. defined by EPA in 40 CFR 


484, 11, and, under EPA’s regula- 4 


tions, 40 CFR 484.32(c), 434. 42(c), 


and 484.45 (c), drainage which isnot . . 


from an “active mine area’ Is. not : 
subject to effluent limitations. We 


take a different view, of the eae 


eee response. to. aha District - Court's ‘judg. ‘ 


+ ment. decree, the Department proposed certain. os 


amendments to sec. 715.17(a). 46 FR 34784—- 


2 89 (July 2; 1981). Final: rules have not. been. oT ee 
Sete i pees at 


effluent limi- 


DECISIONS OF THE: 


- 1126 — 
of the Circuit. Court's decision in 
this regard. 


In evaluating the Department’s 


effluent: limitation regulations, the 
Circuit Court did not expressly con- 


sider whether their application 
- must be limited to dramage from an 
active mining area. 627 F. 2d at — 
1866-69. On remand, the District » 


Court did not refer particularly to 


the EPA regulatory provisions now 


invoked by petitioner. Accordingly, 
‘we are not constrained by these 
Federal court pronouncements to 


accept petitioner’s argument. More- © 


over, we conclude that the Circuit 
Court’s 
trary view from that of petitioner. 

The Circuit Court determined 


_ that, consistent with sec. 702(a) (3) 
of the Act, the Secretary could aug-. 


- ment EPA's regulatory framework 
for surface coal mining in respects 
in which EPA’s authority is defici- 
ent. One such deficiency acknowl- 

edged by the Circuit’ Court was 


EPA’s lack of statutory authority 


to establish reclamation procedures 
to ensure protection of public health 
and saféty.? The requirements in 


| _ sec. 715.17 (a) that. drainage from 


disturbed areas, “including dis- 


turbed areas that have been. graded, | 
seeded, or planted,” must be passed. 


through a sedimentation pond and 
that discharges from such disturbed 


areas must meet, effluent limitations — 


are a part of such reclamation pro- 


cedures which, under the Circuit 
- Court’s: reasoning, properly comple-- 
ment EPA’s regulatory authority — 
e under the Federal Water Pollution 





b “Footnote 3, overs: 
Td, . 


DEPARTMENT OF THE INTERIOR | 


decision supports a coh- - 
sampled by 


= i381 LD. 


| or Act. 7 Toe tinis reason we re- 


ject petitioner’s argument that efflu- 
ent limitations are applicable only 
to discharges of drainage from an 


“active mine area” as defined by 
EPA: _ 


[2, 3] Petitioner sig argues ite 
the effluent limitations are not ap- 


plicable to the discharges sampled. 


by OSM, nnder the Circuit Court’s 


§Tn this aeuata® we note ine in the amend- . 
ments to sec. 715.17(a), proposed. by the De 
partment (referenced in n.5, supra) the re- 
quirement for control of effluents in drainage 
from disturbed areas through the reclamation 
phase of a mining operation has been retained. 
46 FR 34789 (July 2, 1981). | 

9 We. note, further, that if.we were to accept 
petitioner’s argument that effuent limitations — 
are only applicable to drainage from an “ac- 
tive mine area’ we would hold that drainage 
OSM was from packye anne 
areas. 

The term ‘active mining. area” is defined by. 


EPA in 40 CFR 434.11(b) as “a place where 
- work or other activity related to the extrac- 
_. tion, removal, or recovery of coal is being con- 
‘ducted, except, with respect to surface mines, 
- any area of land on or in which grading has 


been completed to return the earth to desired 


contour and reclamation work has begun.” _ 
The Administrative Law Judge examined this - 


definition. in the context of the drainage area 


for pond. 1 and correctly determined that be- 


cause the area above. Island Creek pond 1 was 
constantly in' use as a haul and service road. 


to the mining facilities, it came within the 


definition of an active mining area (Decision 


at 5). The evidence discloses that an office, . 


trailers, and equipment. were also. located 
above pond 1 (Tr. 155-56). Petitioner argues 
that since the arer is regraded, it falls within 


the exception in 40 CFR 434.11(b). However, 


that subsection ‘excepts. only those areas on 
which “grading has been completed to return 


the earth to desired contour and reclamation. 


work has begun.” 30 CFR 715.17(1) requires 
removal and Tegrading of all haul and access 
roads. 30 CFR 715.14 requires restoration to | 


approximate. original. contour of office and - 


shop -sites on the disturbed area. Since such 


-removal and regrading were not.completed, 


nor such restoration begun, the area. above 


| pond 1. does not fall within. the exception. | 
- Thus, it remains an “active mining area,” : 


Petitioner’s Director of Engineering testi- 
fied that there was backfilling activity taking 
place in the drainage area controlled ‘by the 


‘Dorothy bench ponds at. the time of OSM’s - 
sampling (Tr. 164-68) ; therefore, it may be iA 


concluded in accordance with EPA’s. defini- 


tion: that these ponds also. received drainage 
7 ‘from active mining areas. . 
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| décision, supra, bea these. dis- 
charges were the result of a pre- 


cipitation event and thus were not. 


subject to effluent limitations under 
EPA’s. regulations. We agree with 


ih 3 petitioner that EPA’s precipitation 


event exemption must be taken into 
account in the application of effluent 


- limitations ‘by the Department ; 


: however, we hold that petitioner has 
not shown itself to be entitled to the 

exemption under the facts of this 

case. 

— On Dee. 31, 1979, the Hepat 
suspended 30 CFR 715.17 (a) ( 1), 


which exempted from the coverage . 
of the effluent limitations all dis-. 


charges resulting “from a precipita- 


tion event larger than a 10-year, 24- 
hours frequency event” (44 FR 


7448 (Dec. 81, 1979)), and indi- 
_ cated that.it would rely on EPA’s 


= ‘exemption regulations published on_ 


Dec. 28, 1979, at 44 FR 76791. 
: EPA’s exemption eee pre: 
vide: 


(b) Ay ‘overflow, increase in volume. 


- of a discharge or discharge from a bypass 
‘System caused by precipitation or snow- 


melt shall not be subject to the limita- 


tions set forth in paragraph (a) of this 
~ section. This exemption shall be available 
only if the facility is designed, con- 
structed and maintained to contain or 


treat the volume of water which would 


fall on the areas covered by this subpart 
- during a 10-year 24-hour: or larger pre- 
cipitation event (or snowmelt of equiva- 
lent volume). The operator shall have the 


burden of demonstrating to the-appropri- 


ate authority that the prerequisites to an 
; exemption set forth in. this paragraph 
have been met. [Italics added.] 


40 CFR 434.32(b), 434.35 (b) , 434.42 
and 434.45(b). OSM has de- 


(b), 


scribed an operator’s burden of 


demonstrating shiitlement to the ex- ; = i 
Soptuon: as follows: a ea 


‘In order to show this the mine Gpanice: | 


must show, first, that he or she has de- 
signed, constructed, and maintained the 
facility to contain or treat the volume of 
water which would run off into the. pond -_ 


during a 10-year 24-hour or greater pre- 
cipitation event. Second, ‘the mine -op- . 


erator must show that there has been an | 7 


actual overflow, increase in volume of a. 


discharge, or discharge from a by-pass ee 3 


system caused by a precipitation event. ’ 
44 FR 77450 (Dec. 81, 1979). 


It is questionable whether the sae | 
dence in this case can support the - 


conclusion that there was sufficient ee 
rainfall during and immediately et 


preceding July 26 to cause an in- . 


crease in the volume of discharge i. 


from the sedimentation ponds prior 7 


to and during OSM’s inspection. 


Even assuming that there was suf- _ 


ficient precipitation to increase the 
discharges, however, it is clear that 
neither pond 1 nor the bench'ponds _ 


were so constructed and maintained 
as to be eligible for the precipita- 
tion event exemption, for although - 


petitioner contends that. pond 1 was, 


if anything, overdesigned (Tr. 220, . 


229; see also Petition for Review at _ : 


8-10),!" this contention is based _ 
upon the fact that it (and the 


bench ponds) were designed and | 


constructed to treat’ the runoff from — 
only the “active mining area” as 
this term is understood by peti- _ 


1° Compare 44 FR 77450 (Dec. 31, 1979) _ 


_.wherein OSM admonishes: that “conclusory, 
self-serving statements will not suffice to | 


justify [a rainfall] exemption” with text. 
11 Petitioner’s Director of Engineering con- | 


ceded that the Dorothy bench ponds were in-.- 
sufficiently maintained to hold the requisite _ 
volume of. water on the date of inspection (Tr. | 


231), and he was uncertain about the design» 
and construction of these (Tr. 220-221, 229). 


1128. 


OF cies o Jey Tr 291, of, 999). in’ 
contrast, EP-A’s. regulations require 
that. drainage which is not from an. 

active mining area must be consid- 
ered for purposes of applying ef-. 


~~ fluent limitations when such drain-. nat ee 
7 : provision was intended to apply. to 


age 1s commingled. with drainage 
from an active mine area. 40 CFR 
434.32(c), 484.35 (c), 434.42 (c), and 
434,45 (c). The Department has ex- 
plained: the significance of these 
regulations for the precipitation 
event exemption : : 


: exemption does ‘not. relieve the mine Op- 


erator of. either treating water from the ~- 
<2 undisturbed area above the mining area 


: that mixes with water from the disturbed 


- area or diverting that water from the 
_ undisturbed area around and away from- 
ao the pond. If an operator does not divert, ou 
his or her pond must be designed, con-~ 

a structed and maintained to hold or treat © 


the entire volume of. runoff that reaches 
a the pond in the prescribed precipitation 


event in order to qualify for the oemp: 


tion. [Italics added. 1 


44 FR 7450-51 (Dee. 31, 1979). 
Sedimentation pond 1 and the 


_ bench ponds all received commin- 
gled drainage from active mining 
areas and undisturbed areas (€.9., 

- Tr. 233-86). None was designed or 
constructed to contain or treat that 


volume of water (eg., Tr. 229). 
Thus, petitioner is not entitled -to 
claim. exemption. from the effluent 
limitations on the basis of a rainfall 
event. 

[4] Petitioner’s final argument 
need on the Circuit. Court’s de- 


cision, supra, is that the effluent lim- 


itations do not apply to pond 1 or 


the Dorothy bench ponds because - 
petitioner received no “credit” for 
pollutants which may have been. 


. DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


: (38: LD, | 


eee in rarater cers the mine-— 


‘site (intake water). The Circuit 
Court held that 30 CFR 715.17(a) 

and 717.17 (a). should be amended to 
reflect the EPA intake credit pro-— 


vision if it is determined that such . 


surface mining operations. Without 


making such a.determination, the. 


District Court remanded to the Sec- 
retary of the Interior. To our knowl-. - 
edge, the Secretary has not yet de- 
termined to what extent the HPA 


: . intake credits apply to surface min- 
- It is important: to ‘cidte. what this rain- . 


fall exemption does not do. * * * [TJhe 


ing operations. 
_ Assuming, arguendo, that EPA’s 


intake credit, or offset provision, — 

- found at 40 CFR 122.63 (g) and (h)- 
(formerly 40 CFR 125.28), does ap-| a 4 
ply to surface mining operations, tone 
petitioner clearly has failed tomeet 
the burden of . proof imposed by 


EPA. 40 CFR 122. 63(g) provides: 


“Except as provided i in paragraph . | 
(h) of this section, effluent limita- 
tions imposed in permits shail not be: 


adjusted for pollutants in the in-— 


- take water.” (Italics added. ) Thus, 


the general rule is that effluent limi- 


tations are not adjusted for. pol- — 
- Jutants in the intake water. Ee we 
In order to demonstrate ‘its en-~ 
titlement to the offset, the permittee 
must demonstrate its compliance 
_ with the requirements.of paragraph — 


(h). Island Creek failed to do this. 
For example, 40 CFR 122. 63 (h) (1) 


“provides. 


Upon request of the atecharger effluent 
limitations or standards imposed in a per- 
mit shall be calculated on a “net” basis ; 

that is, adjusted to reflect credit for pol- 
lutants in the discharger’s intake water, 

if the discharger demonstrates that its. 
intake water is drawn from: the same 
body of water into which the discharge 
is made and if * * *. [Italics added.] — 


ao. 1123] - 


Bubpernareph (2) of 40 CFR 1922, 


€3(h) states in part: “Adjustments | 7 
under this paragr aph: shall be given 
| only. to the extent. ‘that pollutants 
in the intake water which are 


limited in the permit are not re- 


moved by the treatment technology. 
employed by the discharger.” No* 


evidence. whatsoever was presented 


_ by petitioner that’ it ever requested 
or received such a credit. Moreover, 
- it is questionable whether any “in- 
take water” entered: the sedimenta- : 
tion. ponds (Tr. 79). Even if some 


did, it was’ certainly not. “drawn 


=, ee the same. body . of water into + 
ae which the discharge [was] made,” 
Clearly, appellant. is not entitled to 

7 any credit or offset for intake water. : 
“ [5] Petitioner’ S- remaining” de- . 
7 fonse, separate from those based on 
_ the Circuit Court’s decision, is that. 
~ the. samples taken of discharges 4 
_. - from the bench ponds ' were not taken 
_ at proper: locations, and therefore, — 

; that OSM failed to establish a viola- 
-. tion of the effluent limitations onthe —. 
eS basis. of these samples. We disagree. 
ee Mee Petitioner contends that: the sample - 
sites for samples 1 through 4 were . 
_. proven to be 40 to 136 feet from the. 
permit. boundary and that vegeta-- 


tion and rock riprap between the 
‘sample sites and the permit. bound- 
ary would have filtered out’ “some” 
of the suspended solids. According 
to petitioner, 80 CFR 715.17(a) re- 


-. quires drainage to. meet the effluent 


limitations at the edge of the dis- 


turbed area which, in the area of the 
| Dorothy’ coven ‘is s the oa pean 


» aes ary? fo 


2 Petitioner” ie not “challenged: the sam- 
pling location of Migeharges nom ponds! 1. 
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area B, 


he 


- With epee to thisk issue ae Ad- ae 
‘ministrative. Law Judge stated aS ta 
follows: Tee Oak 


It is ‘obvious: hay the. inspector i6ok - 
samples at the easiest. point: of access and 
certainly. where the suspended’ solid count 


would be the highest. Also, sediment ae 


drainage control. on a haul road; without. . 


‘more, can hardly be expected to remove 7 
all excess suspended solids'since they are | - 
not sedimentation ponds nor designed to 


provide protections required of sedimen- 


tation. ponds.as envisioned by 30.CFR~ 
TAB. 17 (a). This is especially true if there 
is any measurable. amount of. rain in. the a tar 


area. during mining operations. | eo 
One eannot tTely” on natural vegetation a 


‘to-aet as a sediment control device. Te. 7 os 
quired by the Act where there ‘is no dis- ote 


pute that drainage from. ‘such: an. area. is . 


leaving the permit property and is not (BOL ay 
ing. through a sedimentation pond ora 
“series | of sedimentation . ponds as is. re : 
quired by 80 CFR 715. 17 (a). In -the in- 

: stant case, because of the. size of drainage _ 
it is apparent that. the ‘pench : 
ponds: are insufficient’ to: ‘keep the effuent 
“limitations within the: maximum allow- 


able amounts prescribed _ by 30 oo 


715.17 (a). 


I feel certain that if the inspector had 


: taken. his ‘samples at a point. where the — 
“surface drainage exited the. permit. prop. 


erty, the effluent limitations would prob- 


| ably. ‘still. have been. exceeded . even . if _ 


traveling 150 feet or more through mDrED, | 


¢ Decision at 4-5).. 


Sec, 715.17(a) of the regulations 


re that “[a]ll. surface drain- 


age from. the disturbed. area * * * 


shall be passed through a, sedimen- 
_ tation pond or a series-of sedimen- 


tation ponds before leaving the per- 


nit area,” that. “[sledimentation . 
ponds * * * shall be constructed * ** °° 

: ae appropriate locations. * * * to as 
~ “eontrol sedimentation: or otherwise a 

= treat. vers and that % tal ischarges Cais 


wait until. 


1130 


7 - from. areas: ‘aisnirhed by. surface 
coal : mining and reclamation opera-. 


tions must meet all applicable Fed- 
eral and State laws and regulations | 


_and, at a minimum, the * * * num- 


 erical effluent limitations [set forth © 

— insee. 715.17 (a) }.” Under these pro- 
_- visions, unless effluent control meas-_ 
ures” -éther ‘than or in: addition. to. 
sedimentation ponds have been ap-. 
- proved by the regulatory authority 


under other provisions of 830 CFR 


which drainage from the disturbed 


area leaves the last. sedimentation — 
pond through which it is passed.23 
- Sedimentation ponds are, as the 
‘general rule, the method: prescribed | 
to control sedimentation in or other- 

wise treat drainage from. areas dis- 
~turbed from surface coal mining 


‘operations."4 © 


There is no indication i in the rec- 
ord of approval by the West Vir- — 
- ginia regulatory authority of pe- | 


13 Where other or additional effluent control 


methods have been authorized or mandated by — - 
the regulatory authority (€.g., pursuant to the © 
provisions of 30 CFR 715. 17 (e) (22)), the ap- 
proved deviation from. the general prescription. 
should include specification of the locations 
where discharges are to be tested for compli- 


ance with the effluent limitations. . 


- Absent such authorization, were OSM ie: oe 
discharges reached the. ‘perrait | 

- boundary (where the. point of discharge from — 
a sedimentation pond does not coincide with. 
that boundary). the operator could be subject. 
to a notice of violation: when the discharge 
from a pond is within prescribed limits but has’ 


become contaminated on its way to the bound- 
ary by pollution not of the. operator’ S.cause.or 


responsibility. When there is no. proper sedi- — 


‘mentation pond and no approved | deviation by 


the regulatory authority, the boundary may be 


_. @ proper. test point. 
«4 See generally 44 FR. 30619-32 (May 25, 
“41979). We note, also, that HPA’s effluent lim- 


 itations for the coal mining point source cate-. 
gory. are to be applied. to discharges from _ 


; “point. sources” (40 CFR 434.82(a), 434.35 
(a), 434. 42(a), and 4384. 45(a)), which are de- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR ~ 


188 ID. 


poner S pelances on effluent enren 


measures below the. Dorothy bench 
ponds. to meet the ‘Department’s 
effluent limitations. Accordingly, 


while the-use of riprap and vegeta- 


tion by petitioner in the ditches 


which carry discharges from those 
ponds may manifest compliance 
with 30 CFR 715.17 (£)—which re- 
. quires that: ‘discharges from sedi- 


mentation - ponds ‘be controlled, 


where necessary, to reduce erosion, 
715.17, the point of discharge at 
which numerical effluent limitations 
are to be applied” 1S the point at. 


tor prevent © deepening or enlarge- . 


ment? of stream. channels, and to 
minimize, generally, disturbances to 
the hydrologic balance—this action. 
has not relieved petitioner of the. 


obligation to ensure that the drain- 
age from disturbed areas meets the 


: Department’s effluent limitations. at 
the points of discharge . from. the 


Dorothy bench ponds.= We must, 


Bakes re} ject petitioner's conten- 


tion that OSM’s samples were not 


taken at proper locations. ~ 


-For the foregoing reasons, the , 
decision below i is affirmed. : 


_ Newrox FRISHBERG oe 
_ Administrative ch wdge 


Wak A. nae 
| Administrative Judge ? 


| Metyrn. J. Mire as . a 
Administrative Fudge 


fined at 40 CFR 401. 41(4) to Mean: “discern- : 
ible, confined - and discrete” conveyances of 


_ drainage: OSM’s sampling of drainage’ from . 
disturbed areas at its point of. discharge from: 
a sedimentation pond is consistent with this . 


feature of EPA’s application of effluent limita-. 
tions to mine. drainage. See generally United 
States v. Harth metenoess.. Inec., ee F.2d 868 | 


' (10th Cir. 1979). 


% The requirement of 30 CFR 715. 17 ig for -_ 


“the purpose of precluding significant ‘erosion 


that might otherwise result from discharges’ 
from. sedimentation ponds; it is. not intended _ 
as. a prescription of methodology: ee meet. the 
effluent limitations. 


ACCOUNTS 


-INDEX~-DIGEST — 





- < (Note—See front of this volume for tables) 





_. See also Recs Funds, Payments— it inelnded in this Index. ) 
PAYMENTS : 


LA regulation should be sufficiently clear that thers is no issnrile ee 


for an oil and gas lease applicant’s noncompliance with the regulation os 
before it is interpreted to deprive an applicant of a preference right — 


to a lease. A regulation specifying a bank money order as ‘an acceptable — 


form of remittance requires the. acceptance of a personal money 


order issued by B Dan snot ieck seks pases eee re 


‘REFUNDS | 


Ea be Sec. 10 of. “thie Cue Gandnanial Shelf. ands Act does not eunbonae - oe a 
1090 in 


‘refunds to purchasers of royalty oil... -..__.u-L--2--------+-----2- 


ie ae Sec. (10 of the Outer Continental Shelf Lands ie does not authorize. | 
| refunds to persons who have paid a civil penalty under ‘sec. 24 of 


HE the Attsckas 7 Pi a ys othe eee ee eee oe, 
ACT OF FEBRUARY 8, 1887 - a3 


oS dl. The effect of the. issuance of a patent | is to. transfer legal title nen the. 


625. 


1090 


_ United States and to remove the land from jurisdiction. of the Depart- _. . 


ment of the Interior. Where BLM’s records show lands have been 


patented, an. Indian allotment application filed under “the General — 
Allotment Act of Feb. 8, 1887, for such lands is properly ee won 


=a ACT OF AUGUST 4, 1892 


a 


- 1. Under provisions of the Act:of. Aug. 4, 1892, 30 U.S.C. § 161 (1si7é), on . 


- as the Building Stone Act, land chiefly. valuable for building stone 


can only be entered by mining claims in the placer. form, paneees 


of the actual mode of occurrence of the. GepOSs uta eta anes ee | 
2. While deposits of limestone chiefly. valuable. for building stone were sub- 


— ject to location only as placer claims, deposits of limestone valuable for 


their chemical or metallurgical | properties are properly located. ace Cee ge ® 
~ 926 


- cording to the form of their deposition. .22_-.1--2--__-2-_.---_--- 


925 - 


3. Land may be considered “chiefly valuable for building stone” where the ~ 
building stone values of the mineral deposit sought are greater than 


any other mineral values or nonmineral values for which the land may » 


e be eee Sette ae Seno 
ACT OF MARCH 3, 1909 7 | 


- 1. Patents issued nisiait to the Act of Mar. 3, 1909, or the Act of Fane 22, 


| 1910, 30 U.S.C. §§ 81, 83-85 (1976) reserved to the United States 
“)1 coal’? and the right to prospect for, mine and remove the ‘ ‘coal 


deposits” underlying the patented lands. Congress in the 1909 and 1910 : 
~ Acts intended to, and did, reserve only the coal and not other minerals _ 


found in association with coal. Accordingly, all minerals other than 


coal, including coalbed gas, passed to the surface owner at. the time. a 
E patent was issued piEuan to. the 1909 or 1910 | a ee Se ee 7 


926 


588 


ue — . : - ee : 


“ACT OF JUNE 22, 1910 


. Patents issued pursuant to the. Act of Mai. 3, 1909, or the Act. of Ju une 29, . 


Page | 


-. 1910, 80 U.S.C. §§ 81, 83-85 (1976) reserved to. the United . States ae 
. “all coal” and the Tight to prospect for, mine and remove the “coal _ 


deposits” underlying the patented lands. Congress in the 1909 and 1910 


_ Acts intended to, and did, reserve only the coal and not other minerals: 


found -in association with coal. Accordingly, all minerals other ° 


“2 - than coal, including coalbed gas, passed to the surface owner at the - 
| _ time a patent was ‘issued abi to the 1909 or 1910 es eee. 5 
ae, ACT OF JUNE 25, 1910 oa ee oa 


1. one President. had © ‘nonstatutory. guthotty to withdraw public freee Lin Cee 
addition to authority conferred upon hini by the Pickett Act, 43 U.S.C. | 


 §§ 141, 142 (1970). Such nonstatutory authority was not limited by 


538 


_ the ae of 43.U.8.C, -§ 142 (1970) which provided that withdrawn ve : 


‘lands shall remain open to location for metalliferous minerals..._.__ | 


: os 2, Where BLM filed an application for a protective withdrawal pursuant to 


Exec. Order No. 10355 which would reserve the subject land from all 


- _ forms of appropriation including location and entry under the mining 


Jaws and the application was duly noted on the official status plats, the. 
_ lands were segregated from the date of notation to the extent that the 


= _ withdrawal, if effected, would prevent such forms of appropriation. A — 


protective withdrawal is not a temporary withdrawal. under the 


Pickett Act, 43 U.S.C. § 141 (1970), and is not limited by the terms of. 


43 U.S.C. § 142 (1970) which provides that temporarily . withdrawn 


lands shall remain ore to location: for metalliferous minerals. wees a 


ACT OF JULY 17, 1914 


1; Should coalbed gas. occur in lands in veh “oil ra gas’? were. reserved és the 


31 


United States in agricultural patents issued under the Act of July 17, | 


. 1914, 30 U.S.C. § 121 (1976), that coalbed gas is reserved to the United we 
 States_-- Wo wenn ann nnn anne nn enna nen ane or ann aes eas 


ACT OF SEPTEMBER 3, 1964 


C 538. 


" 3%, Congress, with the passage of the Geathenual eee Act, 30 U.S. C. 5 1001 2 - 
: et seq., intended that geothermal leases .be deemed as within the mineral & 


| leasing exception of sec. 4(d) (3) of the Wilderness Act of 1964, 16 U.S.C. 


- -§ 1133(d) (3). Designated wilderness are open to geothermal leasing 


_ tothe same extent they would have been at the date of their creation. 


oe - Such leases are subject to the provisions. of sec. 4(d) (3). of the Wilder- as 
+ 813% = 


Tess Athaoo: Se erect ena ee nob en en ee ee ee eee 


= aor OF DECEMBER 24, 1970 , 
. “Mineral. _ Geothermal steam, as defined in sec. 2(c) of the Geothermal 


Steam Act of 1970, 30 U.S.C. § 1001(c), isnot a “mineral” asthetermis = 


used in the mineral leasing laws. Congress generally: did not intend 


~ the Steam Act to be treated as a “mineral Leasine law ss Se a A 


ADMINISTRATIVE AUTHORITY 


813 ae 


(See also Delegation of Authority, Federal Employees & Officers, Secretary of 


the Interior—if included i in this Index. ) 
GENERALLY =~ — 


el, Department of the interiot, as an agency of the executive branch of Gov- 


ernment, is without jurisdiction to consider whether the mining claims 


recordation provisions of the Federal Land Policy and Management 


Act of 1976 are constitutional a Se Ast OES tens serge 370, 919° 
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_ ADMINISTRATIVE AUTHORITY—Continued “ERS i ee ee “Page _ 
ESTOPPEL ig = ie ee 2 
al ‘Exclusion of. appellant enibars of the. Metlakatla Community from’ gas , 
es fits under provisions of the Alaska. Native Claims Settlement Act.held. 
not to be precluded’ by a contrary. result reached i in.a prior Administra- 
tive Law Judge’s decision in.a similar case. The'determination by the 
agency factfinder in the separate but similar situation is not binding 
upon the Board of Indian Appeals, which renders final decision for 
. the Department in- disenrollment appeals referred. on appeal to the 
DOBBS ee et ite Ie le eh ct ae $22 
_ 2 Where a party, in the course of various proceedings before the Depart- | 
i. * ment, asserts facts that would, if proven, entitle him or her to obtain 
| patent to land’ owned by. the United States, and the litigation pro-_ 
~~ eeeds on the assumption that the facts are as stated, appellant will not. 
be heard in a subsequent hearing to aeny that those facts existed-.2.-. 926 
LACHES gy os 
ae _ The aithonty of ine United States to enforce: a public right or See a - 
- public interest is not vitiated or lost through lack of enforeéement by. 
-. some of its Sie gpa Rm Lrm c eaa araa 915 


ADMINISTRATIVE PRACTICE 2. 


i’ 3 Interpretation of the Alaska Native Claims Settlement Act by the Boren 7 
-.... 5° of Indian Affairs contemporaneous with the enactment of the statute 
and continued over the succeeding 9 years is relevent to.a determina- 
hae tion of the application to be given to the statute. The Agency refusal. | 
to enroll persons who were not United States citizens on Dee. 18, 1971, . °° 
. the effective date of the. Act, is a reasonable application. of the Act and 
. of: Departmental regulations implementing the Act, and gives.the 
| language. of the statute o U. 8. C. 8 1604 (1976)). its common and ordi. > ot 
ne Peary Wien YIN co es a a tls ese 2620 
= ‘Where, following the contest. of a umber of mining anes, a Pacesions is ren- | ie 
~.- dered by an ‘Administrative Law Judge holding certain | ‘claims and — te 
_ portions of claims to be valid and invalidating the remainder for lack. 
-’~ of mineral or as embracing excéss mineral reserves, and the Government 
_ appeals from that decision but the claimant does not, that decision will. — 
- be set aside and the case remanded for rehearing on the basis. of aoe 2. 
eo judicial decision in another case,. made while the subject. appeal was’ 
- pending, that there can ‘be no invalidation of mining claims by this 
7 Department on a finding that the claimant has acquired claims for far . 
- more mineral than the market can absorb within the foreseeable Pe NRG 
UCU. te ere eter notes 772 
3. Where a party, in the course of various proceedings before the Department, 
asserts facts that would, if proven, entitle him or her to obtain patent 
to land owned by the United States, and the litigation proceeds on 
the assumption that the facts are as stated, appellant will not be hear d ae 
in a subsequent hearing to deny that those facts existed__ Moet, Dee 


ADMINISTRATIVE PROCEDURE . 

(See also. Appeals, Confidential Tnformation, Gortests & Protests, Hearings, 
Judicial Review, Public oe ee Rules of Practice—if in- 
cluded i in n this Index. - : 7 Sa 

bagel | 3 7 | “ 
A . “Service. ” Where BLM eae? a copy of its decision to an Siyaeds affected: ae, 
party at his address of record on sept. 21; where additional information — 
eg penne ane eperys s more e recent address i is 3 filed with BLM « on Oct. 45; | 
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ADMINISTRATIVE PROCEDURE—Continued i to tee a ner os _ ” Page 
| GENERALLY—Continued : | pees oe 
Be and where BLM receives ‘ihe: ‘mailed copy Back aS didalivetbiens on: 
Oct. 16 but does not mail.another copy to the more recent address, — 
BLM has not mailed. a copy to the party’s last address of record, and ~~ 
there is no “service” under 43 CFR 1810.2..Where BLM has never — 
served a copy of its decision on an. adversely affected party, the time ~ 
for this party to appeal has never commenced,:and the decision. is. not... 
effective per 43 CFR 4, 21(a)-.. - eae see eee PE ieee iete go 
_ ADJUDICATION Be ee a ase 
| a Although at common a SNadomete of a ‘mining alsin’ can be ‘etal a 
lished only by evidence demonstrating that it was the claimant’s in- 
tention to abandon it and in fact did so, in enacting the Federal Land — 
Policy and Management Act of 1976 (43 U.S. ,C..§ 1744. (1976)) Con--. 
gress specifically. placed the burden on the claimant to show that the. 
claim has not been abandoned by his compliance with the Act’s 
ae requirements, and any failure of compliance: produces a conclusive 
presumption of abandonment. Accordingly, extraneous evidence that 
a claimant intended. not to abandon his claim may not be considered 7 
Il SUCH CASOS-6 ono ee Se Se eS ee ee ane lees a _ .3870 
2. ‘Where an-appellant disagrees With the ‘decialan alow and seeks) to have his 
, - judgment substituted for that of the decisionmaker,. his appeal will be © : 
~ carefully considered, with due regard for the public interest. However, 
- where the responsibility for making such judgments has been exercised 
-~ by an officer duly delegated with the authority to do so, his action will | 
ordinarily be affirmed in the absence of a showing of compelling reasons 
for modification or Fevers = 2 pata een aga eee ere _ 490 — 
ADMINISTRATIVE REVIEW : Ce oe ae ie : 
oc Where an appellant disagrees with the secnion below and seeks to have his 
judgment substituted for that of the decisionmaker, his appeal will be 
carefully considered, with due regard for the public interest. ‘However, 
_where the responsibility for making: such judgments has been exercised _ 
by an officer duly delegated with the authority to do so, his action will _ 
ordinarily be affirmed. in the ‘absence of a showing of compelling 
_Teasons for modification. or reversal - RSP yee RE Os ee — 490 
2. “Where, following the contest. of a number of mining claims, a desiion is | 
‘rendered by an Administrative Law J udge holding certain claims and 
portions of claims to be valid and invalidating the remainder for lack of 
' mineral or as embracing excess mineral reserves, and the Government 
appeals from that decision but the claimant does not, that decision will 
be set aside and the case remanded for rehearing on the basis of a 
judicial decision in. another case, made while the subject appeal was 
pending, that there. can be no invalidation of mining claims by this 
| Department on 2 finding that the claimant has acquired claims for 
far more mineral than the market ¢ can papery within the foreseeable 


. future____ Erk RR An Se NER NS ER hae eI EO a TUN MU en Rie as ON EN ED . 772 _ 


3, A finding by BLM that some statutory meshanian, or been triggered 
_ which automatically divests a right does.not and cannot mean that the . 
_. adversely affected party is denied recourse to the appellate: ‘process.. 
_ The Board of Land Appeals i is the exclusive. arbiter of its jurisdiction, _ 
and neither employees of BLM nor attorneys of the Office of the So- 
— licitor may create or ee the right of aphealt to the Board Bats Bence ee 879 
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- ADMINISTRATIVE PROCEDURE—Continued 
BURDEN OF PROOF | 


1, After holding a hearing pursuant to the Administrative Procedure Bot a 


Administrative Law Judge may properly find that. an individual has 


committed a grazing trespass if that finding i is in accordance with, is 

-- supported by, reliable, probative and substantial evidence_.-_ 2. = 
oD. Where the evidence as to specific trespass indicates that, of a number of - 

cattle counted, some were located on intermingled private land, but 
there were no barriers, either natural or artificial, which would have — 


1185 


"Page a: 


975 


prevented the cattle on private land from, going onto the public land, — 


- itis proper to find that all cattle counted would tend to consume forage 
- at arate proportional to the ratio of forage available on private and © 
public lands. The burden then shifts to the grazing licensee to rebut _ 
. this PFOSTIM pHOH ase na na esto a moa nen eet i sieatit 

oe DECISIONS , . haha, 
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ke After holding a hearing pursuant to the Administrative Procedure Act, an 


- Administrative Law Judge may: properly find that an individual has 


- committed a grazing trespass if that finding is in accordance with, ee — 
_ supp orted by; reliable, probative and substantial evidence-__________- , 


2... . Where the evidencte.as to specific trespass indicates that, of a number of cat- | 
tle counted, some were located on intermingled private land, but there . 


- were no barriers, either natural or artificial, which would have prevented 


the cattle on private land from going onto the public land, it is proper 


-. to find that all cattle counted would tend to consume forage at a rate 


proportional to the ratio of forage available on private and public 


. lands. The burden then shifts to the grazing ‘licensee to rebut this pre- 
PBUMID ON etic ca ee ea ee ee | 


3. Where, in a Bureau of Land Management decision to issue conveyance, a 


_ water body excluded from the selection ‘application on the basis that 
_, it is navigable is expressly ‘‘considered” nonnavigable and the underly- — 
_ ing submerged lands thus.deemed selected by the applicant, the Bureau - 
of Land Management has made a navigability determination with re-— 
_ gard to the subject water body. pa SORENTO --2- ou ee 1105 


" ‘HEARI N GS. 


2 “After holding a hearing pursuant to the Administrative Procedure’ Act, an 
_ Administrative Law Judge may properly find that an individual-has_ 


Due process do es not require notice and a prior right to be: heard i in every 


75 
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case where an individual may be deprived of property so long as. the | 


‘individual is given notice and an Spporvinity to ue heard before ie 


deprivation becomes final___._______----- 2-22 eee eke 


committed a grazing trespass if that finding is in accordance with, and 


supported by, reliable, probative and substantial evidence-_-.._-_-»__ 
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8. Where the evidence as to specific trespass indicates that, of a numberof — 


cattle counted, some were located on intermingled private land, but — . 


there were no barriers, either natural or artificial, which would have ~ | 


-_ prevented the cattle on private land from going onto the public land, 


it is proper to find that all cattle counted would tend to consume forage 
at a rate proportional to the ratio of forage available on private. and 


public lands. The burden then shifts to the grazing licensee to rebut | 
PIS PresuMpiONsS.2. 2205 vot lan oe ee oe oS | 
“He. “Settlement agreements compromising prior trespasses may be consiered ae 
an admission of liability only where, by the terms of a. settlement, 
liability is admitted. Where, however, liability has been initially deter-— - 
mined. in a Departmental adjudication, such a determination is proper- - _ 


ly considered in a subsequent hearing. As probative. of the issue of 


“repeated” violations, absent a stipulated settlement which expressly 
vacates the factual determinations made in the prior adjudication. schists 


365-334 0 29893256 
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11860 
ALASKA 
NATIVE. 
1, An 


_-ENpEx-pronst 


ALLOTMENTS. 


‘Alaskan Native dlicnnent: applicant is. ee 46 ae: satlefactoiy ' 
proof of substantially continuous use and occupancy of the land for a 
minimum. period of 5 years. Such use and occupancy contemplates sub- _ 
stantial actual possession or use of the land, at least potentially exclu- — 


sive of others, and not merely intermittent use: While qualifying use 


must be substantially continuous, there is requirement that the 5-year 


use be in a consecutive 5-year period__..-.--_-_-----__2i ee 


2. The right to a Native allotment vests only upon the. completion of 5 years’ 


3. The provisions of 25 U.S.C. § 194 (1976) relating to the placing of the bur- _ 
den of proof do not.apply where the. Government contests the qualifica- _ 


use or occupancy. of land and the filing of an application: therefor. 
Absent the timely filing of an allotment application, where a Native, 
who has completed the requisite 5 years’ use, ceases to use or Occupy 
the land and permits the land to return to an unoccupied state, the 


right to an allotment of that land-also terminates; regardless of the 
subjective | intent of the Native. Iu a similar fashion, all possessory — 


: Page 


373 


_ rights afforded by the Act of May 17, 1884, 23 Stat. 24,26, and other __ 
_ similar Acts, terminate upon the cessation of actual use or occupancy. | 
Such lands then become open to the initiation of rights-by others.-__- 


373 


tions of an allotment applicant. An allotment applicant in such a 


situation is the proponent of the rule and must show. his or r her entitle- a 


ment to the land sought_._-__-____-__- ee ele 


, 374 


4, In sec. 905(a) (1) of the Alaska. National Intetest Lands oe aot ae 


| Alaska, are approved on the 180th day following the effective date of = 


P.L. 96-487, 94 Stat. 2371, 2435 (1980), Congress provided that. all 


Native allotment applications which were pending before the. Depart-_ | 


ment on Dec. 18, 1971, which describe either land that was unreserved 4 


on Dec. 13,. 1968, or land within the National Petroleum. Reserve— 


: that Act. subject to valid existing rights, unless otherwise provided by 
other paragraphs or subsections of that section. Although only non- — 


mineral land may be allotted, Congress has defined that term as used | 
in the Native. Allotment alo to include land valuable for deposits of. | 


~ Sand and pravelon 2 eos ab ee eee ee 
5 Applications for Alaska Native allotments in gone?” bownahins of Native 


villages are subject. to the statutory approval contained in sec. 905(a) 


663° 


(1) of the Alaska National Interest Lands Conservation Act, notwith-. | | 


standing a State selection or tentative approval thereof scr the same 
- lands prior to Dee. 18, 1971-_._---____- eewetee eb Sel es lee 


NAVIGABLE WATERS 
Generally 
1. Where the Bureau of and Manieeer nt has Senctnea: that water 


bodies which are the subject of an appeal are navigable, and where the 
Board finds that the facts in the record upon which the Bureau of Land 
‘Management made its redetermination meet the essential elements of 
navigability, and where the facts in the record are undisputed so that 
no issue of fact as to navigability remains before the Board, then the 

Board will find the water bodies t to be BaeeP ie rs are ee eee 


on AND GAS LEASES 


i. An 


offer to lease for oil and gas in the Arctic National Wildlife Retive is 7 


664 


712 


~ properly. rejected where the-lands in the refuge have been withdrawn 


from the operation of the mineral leasing laws by either secs..1002 or — 


1008 of the Alaska N ational Interest: Lands Conservation Act. Stand- 
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"ALASKA—Continued. 


ae : OIL AND Gas LEASES—Continued i ee ee 


- ard offers to lease for oil and gas ‘may ‘not ie eonetedsal as s requests to.” z. 

ee undertake exploratory activities only... The only exploratory activ- 

ities permitted in the ‘Arctic National Wildlife Refuge are governed 

7 by. sec. 1002 of. the Act. Any requests to undertake exploratory activi- gg eae 

ties are premature. until the Secretary of the: Interior has issued guide- a ae 

4 . lines governing exploration in the refuge. ... =~ === 2~- Sage tas a ene ne: Se ve 601 as 
2 Leasing.” ” The word “leasing” in the phrase “‘no Teasing * RR # Jeading tore oe 


__ production of oiland gas” in sec. 1003 of the Alaska National Interest. ae 8 


~ Lands Conservation Act includes leasing for the purpose of exploratory’ oO ees 
gaotivltle ona t ont ne cea ccte greiner enone ce 601° 
_ POSSESSORY RIGHTS _ es ee ae ee ‘< aida gece aig kes 


: ay a LS The tight to a Native allotment vests only t upon the completion of 5 ye ear s’ 


use or occupancy of ‘land and the filing of an application therefor... _ 
_ Absent 'the timely filing of. an allotment. application, where a Native, eu 
who has: completed the requisite 5 years’. use, ceases to use or occupy. a 
the land and permits the land to return to'an unoccupied. state, theright. ~~ 
_. toan allotment of that land also terminates, regardless'of the subjective: 
~~ Intent of the Native: In a similar fashion, all possessory rights afforded -— 
, by the Act of “May 17, 1884, 23 Stat..24, 26, and other similar Acts, 
- ‘terminate upon the cessation of actual use or occupancy. “Such lands Pa 
7 then become open to the initiation of rights by others - ~ - Seek The 


ALASKA NATIONAL INTEREST LANDS. CONSERVATION ACT 
GENERALLY: 


Ay An offer to lease for oil and, gas. in : the ‘Arctic ¢ National Wildlife 2 Refuge i is | 
_ properly rejected, where the lands in the refuge have been withdrawn. 
_ from: the operation. of: the ‘mineral. leasing laws by either secs. 1002 — 
or 1003 of the Alaska’ National. Interest. Lands: Conservation Act. 
ioe Standard offers to lease for oil and gas may not beconstrued asrequests 
_.. to undertake. exploratory activities only.. The only exploratory activi- 
ties permitted i in the Arctic National Wildlife Refuge are governed by. °. 25 
sec. 1002 of the Act. “Any requests. to undertake exploratory activities or 
are premature: until the Secretary of the Interior has issued guidelines i, eS 
governing exploration i in the refuge: :- eee Soule sc ue ses eS hs 601 : 


ALASKA. NATIVE CLAIMS SETTLEMENT . ACT. 
7 ABORIGINAL CLAIMS ere ae ee a 
1. The’ provisions of the ren ‘Native Claims “Saison, ‘Act. defining the Se. 
class. of persons. entitled to share in benefits under the Act are’ not. 
- ambiguous: so-as to. require reference ‘to the legislative history to de= 
termine whether persons becoming United States citizens after Dec. 
18, 1971, the effective date of the Act, are entitled: to be enrolled. . to Op 
"ADMINISTRATIVE PEOUEDUAS . og * dt Gad, # AP 
Generally ee Bee 7 & ghee toate S | 
lL Pursuant to. the Departniental anual 601 DM 2, eendeinena: in. Boe ee age 
—. . retary’s Order No. 3029, as ‘to. adjudication of Federally created 
interests, do not: apply to unpatented mining claims and the Bureau 
. of Land Management is not required: to adjudicate mining claims be- 
fore conveyance. Pursuant to ANCSA and Secretary’s Order ‘No. 
3029, as amended, lands selected by a Native corporation must be — 
conveyed by the Bureau of Land Management notwithstanding the. | 
existence of an’ unpatented mining claim within such lands. which has. 
not been adjudicated. for validity under ae jee mining laws_---- 760 
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ALASKA NATIVE CLAIMS SETTLEMENT AcT—Continued 
- ADMINISTRATIVE PROCEDURES—Continued — Pe pe, | oa 
| Generally—Continued orgy its ee eee age 
2. In the absence of allegation of. error in thé decision itself, an alieetion 
that an internal unpublished agency. practice regarding -predecision’ — 
procedure was violated does not. provide ¢ a basis: for appeal to this 7 | 
Pe WGA ese eee oe ee 886 
3. The general language of 43 CFR 2650. 0-2 and § 2(b) of the Alaa Native 
Claims Settlement Act that the settlement of claims of Alaska Natives 
be accomplished with. maximum participation by Natives in decisions, 
affecting their rights and property does not. establish an. appealable. 
right to predecision notice of Departmental intent to reject aselection.. . 886 
4. Departmental regulations at 43 CFR 2653.5, ‘insofar. as they. prescribe a. ' 
specified course of action including publication, referral, investigation, 7 
conferring, reporting, etc., by the Department with regard to selections 
of public. lands. made. pursuant to §14(h) (1) of the Alaska Native — 
a Claims Settlement Act, cannot apply when the selected lands are not — 
| public lands and the selection Bppaceene must be e rejected at the 


OUTS eo eee cee oe ees ee a _.-- 886 oe 


a. ‘Where, in a Bureau of and Management decision te issue conveyance, a 
water body excluded fi rom the selection application on the basis that it 
is navigable is expressly ‘ ‘considered”’ nonnavigable and the under- 
lying submerged lands thus deemed selected by the applicant, the 
Bureau of Land Management has made a navigability determination ==» 
with regard to the subject water DOd Yu po n= naam on een e nen en 1086, 1105 

6. In the absence of an issue regarding error in the decision itself, allegations. | 
of irregularities or deficiencies in the predecision procedure, such 
as noncompliance with the pertinent section. of ANCSA and its 
implementing regulations, do not provide a basis for appeal to this - 


Ect ca ere 1086, 1105 - 


; _ Applications . . . ) 

~ 1. Where conveyance of. jatid to. a Native soporition under ANCSA would: 
effectively deny a pending application for a right-of-way across such 
-land, the applicant is entitled to a. decision expressly granting or cen 


; ing the right- aa and stating the Teasons ei aie ks Ree ee re 353 ; : : 


Conveyances ic - 
pias eeuradesal granted by Bevued statutes ‘Ses 2477 hall be identified 
in the decision to. issue conveyance and in the conveyance document in 
- the same manner. as other third-party interests which the. Bureau, of 
Land Management: need not adjudicate eye ce Dee eee seeee eee ees O20 | 
Decision to Issue Conveyance 7 a or 
_ 1. Departmental policy expressed in ae 8 One No.. 3029 and con- 
verted into the Departmental Manual at 601 DM 2.3 and 2.4 does. 
not require the Bureau of Land Management to identify or adjudicate 
alleged third-party interests derived from sources other than the ae 
Federal Government or the State of Alaska_-.-.....-...._..---__-- — 443 -— 
2. Rights-of-w ay granted by Revised Statutes Sec. 2477 shall be identified i in 
the decision to issue conveyance and in the conveyance document in | 
_ the same manner as other third-party interests which the Bureau. of = 
| Land Management need not Oj UdICR (est el Se 629 
3. ‘Redeternination by the Bureau of Land Management. of navigability. of 
water bodies while jurisdiction over the subject water bodies is in the 
_ Alaska Native Claims Appeal Board is not a “‘decision”’ of the Bureau 
of Land Management, and notice thereof is not required to be published 7 
pursuant to 43 CFR 2660.7 eens eet, Bie See ese Seems 712 
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oe ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
ADMINISTRATIVE PROCEDURES—Continued ne oe 2 een 
Decision To Issue. Conveyance—Continued ) | mae, Se, er, Page 


a) A. The. general language of 43 CFR 2650.0-2 and § 2(b) of the Aiea, Native mS 

| Claims Settlement Act that the settlement of claims of Alaska Natives 
be accomplished with maximum. participation by Natives i in decisions : 
affecting their. rights and property does not establish an appealable = 
_ Tight. to. Nal notice of Deveranen intent to tel ject a selection -. — 88600 CO 

‘Publication — : | _ 


‘LL ‘Redetermination by eh Bueeau of Land. Mianoceriedt of avieapiiy of 
- _ water -bodies while jurisdiction over the subject water bodies is in the. 
- Alaska, Native Claims Appeal. Board is not a “decision” of the Bureau on 
—_ of Land. ‘Management, and notice thereof is not required t saa be ‘pub-. eg 
_ lished pursuant to 43 CFR 2650.7 2:2.2.--.-2---- 220-2 -s2 bale phe 
2 The genera] language of 43:-CFR 2650. 0-2 and § 2b). of. iio. Alnska Native : : 
~ Claims. Settlement Act.that the settlement of claims of Alaska Natives. 
be accomplished with maximum participation by Natives in decisions. 
: affecting their rights and property does not establish an appealable. | 
right to predecision notice of Departmental intent to o reject a selection. ~ 886 
| ALASKA: NATIVE CLAIMS APPEAL BOARD = a. = 
Appeals aro 
Generally — 


-J. Where the Federal ‘Gouecniient ele a right-of-way. for a . Federal: aid: : 
material. site, ‘that right-of-way, if valid, is a valid existing right. 
within. the meaning of § 14(g) of. ANCSA, ‘and as such a patent issued 
‘pursuant to ANCSA_ must contain. provisions, malting it subject. to 

| he Tig Wt-Ol- Ways 2 a se ee ee a ee 14 

2. If-the terms of the right-of-way grants: were Woletea, the rights-of-way - | 
would not be automatically terminated but. would be subject to can- . 

| -cellation within the discretion of the Bureau of Land Management. __ 14 

3. When the record before the Bureau of Land Management raises questions | 
which may affect the validity of Federally created third-party interests, 
-Secretary’s Order No. 3029 requires the Bureau of Land Management 

| - to determine through adj udication, the validity of such interests...... _ 14 

4, The Board is bound by’ duly promulgated - Departmental regulations as 

well as by Departmental policy expressed in Secretarial Orders pub- 
lished in the Federal Register or set forth in the Departmental Manual.. 760 


hee : “5. In the absence of allegation of error in the decision itself, an allegation that 


an internal unpublished agency practice ‘regarding predecision pro-' 
: cedure. was violated does not> provide™ a basis | fOr appeal to. this x G 
| VBOANG Sa. cou a eee ks eee: eet ee ee Ne 886 
«6. In the absence of :; an issue regarding. error in the decision itself, aticuations nas 
of irregularities or deficiencies in the predecision procedure, such as non- 

_ compliance with the pertinent section of ANCSA and its implementing 
regulations, do not provide a basis nOF appeal to this Board__.-+-- 1086, 1195 
Dismissal 4 
‘Le An appeal. will be Siemniseed hen an eunsliaee has failed to file gadineaal. | 

ae pleadings ordered by the Board pursuant to 43 CFR. Part 4, Subpart — 

J, 4.907, and further fails to comply. with § an order of the Board a 
quiring a showing Of Cause)! fo oe a oll. 

2. “Absent reasons. justifying continuance of an appeal as toa aa x 

issue, an appeal will be dismissed when the appellant before the Board eee, ae 

_-Swithdraws its appeal of that issue... 222 ec no -  FL2 © 
Be An pepe to the Secretary of the Interior will be dismissed when enact- a tated 

~ment of leeslation renders moot the auton raised on n-appeal.-.--. 757 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT——Continued 
“ALASKA NATIVE CLAIMS APPEAL BOARD—Continued _ 
| Appeals—Continued 
Jurisdiction - oi is G 
1. _ Where a decision by: the BLM involves the effect of the ae Native 
Claims Settlement Act upon an interest, or pending application’ foran 
interest derived under the public land laws, including the general min- 
ing law and mineral leasing acts, any appeal from such decision shallbe = 
directed to the Alaska Native Claims Appeal Board. Where the decision ~~ 
_. by. the BLM involves the validity of an interest, or pending application 
. . . for-an interest, asserted under the public land laws, including the general — 
~ ” mining Jaw and mineral leasing acts , any appeal front such decision shall EE 8, eR? a2, 
a ~ be directed to the Interior Board or Land: Appealss.. 4 ote ee epoe- 2 
2. The Boatd has jurisdiction to decide whether the Bureau of Land Maia ee Poe 
ment, in issuing a decision to convey land pursuant to ANCSA, erred. 
one failing to identify and adjudicate an alleged third-party interest de- 
_*. rived from. a source other than the Federal Government or. the State of 
ot se PA lee heeds oe eee et eet On re .  4Are 
, Bee The Board is without. | jurisdietion to adjudicate the validity of a Native te oS 


| | Page ye 


: allotment_._ 2 a ne Sh oh ee ats ie eS 7 713° 2 p — 


4, The approval ¢ of the Alaska State Director of the Bureaa of tana ' Mantes: on 
ment of a general plan of action for meeting the requirements of sec. _ 
| i (22(k) of the Alaska Native Claims Settlement Act is not a decision : 
| - “rendered by Departmental officials in matters relating to land selec- 
“tion arising under the Alaska Native Claims Settlement. Act” within . | 
the context of 43 CFR 4. 1(b)(5), and an appeal from the approval. of 


~ such a plan. must, be dismissed by this Board for lack of jurisdiction__ ‘1027 - 


‘Remand ae ; 
2h, When the ee on el raises 5 questions which may. eee the ‘validity as > 

of Federally created third-party interests, and when there is no evidence 

that a determination of validity has been made pursuant to. Secretary’ Si. 

Order No. 3029, the Board will remand to the Bureau of Land Manage- ai 
| ment for such determination... none a ae ee oo — 140 
-- Standing an. | : | 3 
ane The appropriate test of standing to appear a decision ander - ANCSA isnot 
whether a person is an“‘aggrieved party,’’ but whether a person‘‘claims 7 
7) property interest in-land affected by a determination from which an © es 2 ae 

7 appeal to the Alaska Native Claims Appeal Board is allowed” as re- 


quired by 4S. CER £002e.02, 62 cli ieee ceca eaten ee 


“2; Deswions made pursuant to ANCSA affect property interests differently, ge 
. with the effect: depending, in part, upon the section of the Acton which 
_ each decision is based. Therefore, application of the standing test in 480 
CFR 4.902 must take into account the section of the ae relied upon Mesa: 
‘the decision under appeal spats cea tah are Baie re Dae ule 460: _ 
3. Sin ce the purpose of a § 17(b) (1) public easement is.to provide access ACTOss. _ mT ee 
| _ Native lands to lands not selected, such an easement necessarily affects 
- lands. other than those to be conveyed. Therefore, in asserting standing _ 
to appeal a § 17(b)(1) easement decision, a member.of the public who 
claims a private interest in land other than the land to be conveyed may 
rely. ou this private holding as his or her Eee interest’’ affected _ gh es 
aa within the meaning of 43 CFR 4.902. __-..-_----------2------------ 460. 
as 4. An. individual claiming standing to appeal a § 17 (b) (1) public easement dew 
cision must assert public-use of the desired easement in order todistin- | 
. ear it from a ‘i 17(b) @) private access Meteo sew foe eae: _- 461_ 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
ALASKA NATIVE CLAIMS APPEAL BOARD—Continued : 


og | 


: c : conveyance, as a.property interest for purposes 8 meeting the standing 
requirements of 48 CFR 4.902...-_2--_-------2-- 2-22 -- 2+ 2-- +e | 

: re ‘Where appellants claim that their homesite. is affected by the Bureau of 
Land Management’s failure to reserve a § 17 (b) (1) public access ease-. 


- 12. The. appropriate test of standing: to appeal a decision dader ANCSA is. 
ao not. whether a person is an “aggrieved party,” but whether a person. 
“claims 2 property interest in land affected by a determination from 


-Appeals—Continued 

Standing—Continued — ao". & . 

. The appropriate. test for determining tavaing to appeal : a ‘decision nade 
pursuant to AN CSA i is whether a party “claims a. property interest in 
——-618 
. Where an assertion that a property interest. 1s affected by a decision to con-. -.- 


land affected by a determination” appealable to this board__.___-__ _ 


4 


Page 


vey. is based on the effect of a possible future waiver of administration eS 
by 1 the agency presently administering a lease, and such waiver is. dis- | 
eretionary ’ with the agency under § 14(g) of. ANCSA, the alleged effect 


on the property interest i is too > speculative to meet the requirement of 


43 CFR 4.902_ 


a a ee te ee ee ne ee ee ee — te ee ee 


. Decisions pursuant to. AN CSA affect property interests 5 differently, depend- 
_ Ing, in part, upon. the section of the Act on which each decision is based. 
Application of. the. standing test in 43 CFR 4.902 must take into ac- 
= count the section of the Act relied upon in the decision under appeal. __ 
. Since the purpose of.a § 17(b) (1) public easement is to provide access across. _ 
__.. Native lands to lands not selected, such an. easement necessarily affects - 7 
; ~ lands other than those'to be conveyed. Therefore, in asserting standing poe, 
: to appeal | a § 17 (b)(1) easement decision, a member of the public-who . | 
. claims a private interest in land other than the land to. be conveyed may 
~ rely on this private holding as a. “property interest affected” within. the : 


meaning of 43 CFR 4. O02 ear as ere ae in 


| Where appellants | seek a. public access easement ander rerrsyei of. 


513- 


1028 


1029. 


AN CSA, they may rely” on their patented homesite,. located outside the FE 


1029 


ment, along.a road used by appellants and the public, because in the | 


access right under § 17(b) (2). However, the possibility of protection 


-under § 17(b)(2) does not preclude the holder. of a property interest 
from. asserting that an easement decision affects his interest. SO as: a0 4 


meet the standing requirements of 43 CPR4.002 eee 


absence of such an easement their present access route to the homesite — 
may be cut off by the proposed conveyance to a Native corporation, ie 
this is a claim that their property. interest is: affected within the terms 7 
ee OR AS ORR a O02 esa ot ee ek cel at 
; 1 See. ‘17 (b). (2): of ANCSA.- assures that persons who have paid eyisine a uses 3 ts 4 
-. . do not lose access rights because of the public easements provided by . 
- -§: 17(b) (1). ‘The private right of access provided to holders of valid obs 
- existing rights pursuant to § 17(b) (2): of ANCSA is separate from the . 
Tight provided by §17(b) (1) of public access routes. An individual | 
claiming standing. to appeal a public. easement decision must assert 
_ public use of the desired easement to distinguish it from a private ee 


1029 


1029 


which an appeal to the Alaska Native Claims Appeal Board is allowed” _ | 


_..» . aS required by 43 CFR 4. OO Se et ee eek eae 

; 13, Decisions made pursuant to ANCSA affect property interests differently, 

| with the effect. depending, in part, upon the section of the Act on which 
each decision is based. Therefore, application. of the standing test 

in 43 CFR 4.902 must take into account the section of the Act relied o 

pon in the decision under appeal. ____-.-___- Ect ee me 


1089 | 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
ALASKA NATIVE CLAIMS APPEAL BOARD—Continued my 
Appeals—Continued | oa 2 3 | | 
Standing—Continued — ‘ i ee ‘Page © 
- Since the purpose of a § 17 (b) (1) eaptie easement is to iS ovide access — 
| _ across Native lands to lands not selected, such an easement necessarily __ 
affects lands other than those to be conveyed. Therefore, in asserting. 
standing to appeal a § 17(b) (1) easement decision, a member of the 
‘public who claims a private interest in land other than the land to be 
conveyed may rely on this private holding as his or. her ‘ “property . 
interest” affected within the meaning of 43 CFR 4.902_.-.-.__..-__ 1039 
15.- An individual claiming standing to appeal a § 17 (b) (1) publ easement 
decision must assert public use of the desired easément in order +0 
distinguish it from. a § 17(b) (2). private access Tights.<.-csce, come reens — 1039 
16. When a municipality’ s “interest” in a particular tract of land is based ~ 
only on the possibility. that some day it: may acquire the land under 
the provisions of the Federal Property and Administrative. Services 
Act of 1949, as amended, the municipality’s “interest” is to speculative a 
to constitute a “property interest”’ under 43 CFR 4.902__~--.-----_- - 1047 
17. The appropriate test of standing to: appeal a decision under ANCSA | 
is not whether a person is an “agorieved party” but whether a person __ 
“claims a property ‘interest in lands affected by a determination 
from which - an appeal to ae Alaska Native Claims | ened Board 


ISSN OWCO cist os ie es eo eS a ere eek eee . 1048" 


18, The Act of Jan. 2, 1976, P.L. 94-204, 80 Stat. 1145, as amended, was clearly e 

. an amendment to ANCSA and the: standing requirements of the ©... 

| original Act (43 CFR 4.902) apply to the amendments. 2s no ona 1048 

_ CONVEYANCES | er .7 es 
Generally — re 


“1. ‘The Bureau of Land. Management is not bound to make: its aavinability. | 
determinations i in conformity with information provided by the State — 
of Alaska pursuant to 43 CFR 2650.1(b) as to navigability- of water 
bodies within lands selected under ANCSA, or to pocent the State’ s 

conclusions aS CO Ta Vib AOI by ssn eek Se ne —«4636 
2. When the State of Alaska’s claim of eat of submerged lands is eS 
--. -based solely upon its own conclusions as to the navigability of water | 
_ bodies within lands selected under ANCSA, and not upon. a final — 
adjudication of navigability, the mere assertion of the State’s owner- — 
ship does not constitute a claim of title in the submerged lands which 
requires the’ Bureau . of Land Management to exclude such lands 
from the Decision to Issue. CONVCY SIC6 so, ee ee eee eel. 636 
3. When lands have been selected by a Native corporation. and ahiouea as | : 
the Bureau of Land Management for conveyance under ANCSA, such . 
_ lands may be excluded from conveyance only pursuant to provisions | 
of ANCSA or implementing regulations which constitute an exception ae 4 
to the requirements of Secretary’s Order No. 3029, as amended_._--... 760 
4, Exclusion of the disputed mining claims from conveyance, pending their —~ 
| adjudication, is not permitted under any provinen of ANCSA: or imple- | 
, © "menting regulations... 2. oe ce — 761 
5. The Bureau of Land Management is ioe bound to. aire its ciaviaolieg = 3 
determinations in conformity with information provided by the State 
of Alaska pursuant to 43 CFR 2650. 1(b) as to navigabiiity of water 
bodies within lands selected under ANCSA, or. to accept the State’s. 
conclusions as 3 to navigability . cs = sala Gad ama 1087, 1105 
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ALASKA NATIVE. CLAIMS SETTLEMENT ‘ACT—Continued Pe 
 . Conveyances—Continued ee. . 
| Generally—Continued | | 7 ™ Page - 
6. ‘When the State of Alaska’s claim of seen of sibel fanaa is oe | 
- solely upon its own conclusions as to the navigability of water bodies. 
- within Jands selected under ANCSA, and not upon. a final adjudica- _ 
tion of navigability, the mere assertion of the State’s ownership does 
_. not constitute a claim of title in the submerged Jands which requires. 
_ the Bureau’ of Land Management to exclude such lands from the De- 
cision to Issue CONNOR CO seen cee ene se tee 1086, 1108 
Easements. | | 


ae The existence of a Revised Beatiites Sec. 2477 enor way precludes 
neither the reservation of an overlapping § 17(b) public easement nor - | 
the conveyance of the underlying fee. Such reservation or soaNeyence - 
- does not affect. the previously existing right-of-way___-_----.------- — 629 ©» 
. 2, The continued existence of a Revised Statutes Sec. 2477 right-of-way _ 
| following conveyance of the underlying fee interest is entirely inde- 
pendent of any reservation, pursuant to § 17(b); of a ‘public easement . 629° 
Valid Existing Rights" 

Generally a i 


1A right-of-way cde 43: U.S.C.: § 959 (1976), issued before conveyance | 
| under ANCSA of the underlying land, would be a valid existing right 3 
protected under § 14 (g) of the Act_-_____ 2 eee ee 862 
2. The private right of access protected by § 17 (b) (2) of ANCSA for holders 
of valid existing rights is separate from public access routes specifically _ 
identified pursuant to § 17 (b) (1). Possible protection under § 17 (b) (2). 
does not preclude an individual from asserting that a public easement © ° 
decision affects his or her property interest so. as to meet the eerene mee ae 
test of 48 CFR 4.902_._____- et ate ee ee ee — 460° 
3. When a lease is identified in-a Decision to Issue Coase asa§l4(g) 
interest, and the conveyance is made subject to such interest, then all’ _ 
rights the lessee holds under the terms. of the lease, if valid, are pro- 
- tected and there remains no issue which the lessee ee appeal as to a 
the effect of the conveyance cn the lease... _---.- 1. ---b -------- —6613 
4, Possible protection under § 17 (b) (2) does not preclude an individual fro ae 
asserting that.a public easement decision -affects his or her property - 
interest so as to meet the standing test of 43 CER 4. 902-_--._------- 1039 
Third-Party Interests - We fh ee? 
1. Sec. 14(g).-of ANCSA. inmates identification; in conveyance. ioc 
' Issued pursuant to ANCSA, of only those nterests issued by the Uni- 
ted States or the State of Alaska. Alleged third-party interests derived 
from sources other than the United States or the State of Alaska : are oe 
3 - not within the scope of § 14(g) of ANSCA_.--____ =~ ee ke © 443°. 
fe? Departmental pelicy expressed in Secretary’s Order No. 3029 and con- =. | 
. verted into the Departmental Manual at 601 DM 2.3 and 2 .4 does not — 
require the Bureau of Land Management to identify or adjudicate | 
alleged third-party interests derived from sources other than the Fed-- i as 
_eral_ Government or the State of Alaska..-.__-_.__.2------------+- 44300: 
3. The existence of a Revised Statutes Sec. 2477. Hah oraey precludes sieléhee ee 
the: reservation of an overlapping § 17(b) public easement nor the.con-. 
veyance of the underlying fee. Such reservation or conveyance does not: > peat 
_ affect the previously ue right-of-way _ peewitessete scsete O29. 
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_ Conveyances—Continued ; 
Valid Existing Rights—Continued 
-Third- Party Interests—Continued 


4, The continued existence ofa Revised Statues Sec. 2477 aiputeoaee follow- 


ing conveyance of the underlying fee interest is entirely independent. of | 

any reservation, pursuant to §17(b), of a public easement_....-2.-. 
Ob -Rights-of-way granted by Revised Statutes Sec. 2477 shall be indentified in 
| the decision to issue conveyance and in the conveyance document i in the | 


game manner as other third-party interests which the Bureau of Land 


Management need not adjudicate.__.___. _-. 22-22 ee 4 
_ 6. The Board will order the exclusion of a disputed Native allotiient from the | 


_ conveyance of lands pursuant to the Alaska Native Claims Settlement 


Act pending adjudication of the disputed allotment_._..._._L_____- | 


7 Pursuant to the Departmental Manual 601 DM 2, requirements in Secre- 


tary’s order No. 3029, as to adjudication of Federally created interests, | 


Page 


629° 


629. 


718 


bs do not apply to unpatented mining claims and the Bureau of Land Man- . : 7 
- agement is not required to adjudicate mining claims before convey- _ 


ance. Pursuant to ANCSA and Secretary’s Order No. 3029, as amended, — 
lands selected by a Native corporation must be conveyed by the Bureau 

of Land Management notwithstanding the existence of an unpatented’ 
mining claim within such lands which has not been adjudicated for valid-. | 


SA ity under the general Ming lwWsoe. so Boke ee ee en eee 
“Ss. “When an unpatented mining claim is situated within. lands sélected and ap- 


proved for conveyance. under ANCSA, the possessory interest of the 


‘mining claimant is protected under provisions of § 22(c) and 43 CFR 


760 


2650.3-2 as a valid existing right notwithstanding that the Bureau of .. | 


' Land Management has not equuciented such unpatented mining claims _ 
prior to conveyance. ..__~.----------- See ear ea oo werent aneeraeel 


| Raises P 
Public Lands 


Generally 


761 


1. The Department of the tate under 1 provisions of AN CSA and regula-. 7 


tions in 43 CFR has both the authority and responsibility to determine 
-_ which lands, including submerged lands, are “public lands’’ within the 
definition of § 3(e) of ANCSA and are therefore available for selection 
by a Native corporation.___.-._.2-L2---2 222 


. “Public lands” as defined by § 3(e) of t ‘he 5 Alosea Native Claims Settlement 


“Act do not include lands identified for selection by the State of Alaska 


prior to Jan. VT A960 oes ee : 


“3. The Bureau of Land Management under provisions of ANCSA and regu- 
- lations in 43 CFR has both the authority and responsibility to deter- 
mine which lands, including submerged lands, are “public lands” 


‘within the definition of § 3(e) of ANCSA and are therefore available | 


636 


886 


for selection by a Native corporation. a la ais SONS pet see tale 1086, 1105 


DISENROLLMENT a 
‘Metlakatla. Natives 


se The provisions. of the Alaska Native Gliins Settlement Act specifically 


‘exclude members of the Metlakatla Tribe of the Annette Islands 
ae Reserve from. benefits under the Act. Where appellant and her children. 
_ periodically resided at Metlakatla, accepted. benefits from the Met-_ 
lakatla Tribe as tribal members, were enrolled members since 1968, 


- and did not initiate efforts to terminate tribal membership until 1974,_ 2 


INDEX-DIGEST | mae < * Sut ® SORTA. 


| - ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
_ DISENROLLMENT—Continued | 
Metlakatla Natives—Continued | 7 : Page 7 
7 appellants were enrolled members of Metlakatla within the. meaning of ee 
. the Alaska Native Claims Settlement Act and were. Properly excluded Be ee 
from enrollment under the Act_._..-___---- 2 sla eee 7 BT 
9, fixclusion of. appellant members of the Metlakatla Conmnrats from bene- Sos 
2 ‘fits under. provisions of the Alaska Native Claims Settlement Act held 
not to be precluded by a contrary result reached i in a prior Administra- 
tive Law Judge’s decision in .a. similar case. The determination by the 
- agency factfinder in the separate but.similar situation is not binding 
upon. the Board of. Indian Appeals, which renders final decision for the 
Deparment) in 1 disenrollment Eppes referred on. appeal to the Board_ $22 
Access e- SS a us a eT 
.; 1. Bec. 17(b) (2). of ANCSA rere the private HEHE re access, provided for | | 
SS under existing law, to any. valid right recognized: by ANCSA.__ LoL -.. 1029 
Sas 2. Sec. 17(b) (2) of ANCSA assures that persons who have valid existing uses 
i‘ ‘do not lose access rights because of the public easements provided by 817 
--(b) (1). The private right of access provided to holders of valid existing = = 
_. rights pursuant to -§ 17(b) (2). of ANCSA is separate from the: right a 
_.. .provided by § 17(b)(1) of public access routes. An individual claiming 
-« gtanding to appeal a public easement decision must assert public useof 
_ the desired easement to distinguish it from a private accessright under 
- §17(b) (2). However, the possibility of protection under § 17(b)(2) does 
. not preclude the holder of a property interest from asserting that an — 
~ easement decision affects his interest'so as to meet the standing require- 
4 _ ments of 48 CFR leas we ae Oe a 1029 
ad ‘Public Easements | Peete Tee Pee 
2 1 Since the purpose of a §.17(b) (1) public easement is to ‘provide * access - 
> aeross Native lands to lands not selected, such an easement necessarily 
affects lands other than those to be conveyed. Therefore, in assert-. 
_. ing standing to’ appeal a § 17(b) (1) easement decision,a member ofthe 
oe public who claims a private interest:in land other than the land tobe. * 
. a conveyed may. rely on. this. private holding ‘as his or her ‘ ‘property ay. 
eee interest” affected within the meaning of 43 CFR 4.902. _-____--_._- — 460-- 
- 26 The private 1ight of access protected by § 17(b) (2): of AN OSA for holders ee ee oe 
of valid existing rights is separate from public access routes specifi-. 
cally identified pursuant to §17(b)(}). Possible protection under 
§ 17(b) (2) does not preclude an individual from asserting that a. public — 
easement decision affects his or her property interest SO as to meet the 
standing test of 43 CFR W902 no sete es eine a eesad ae a= 460 
3. An individual claiming ‘standing to appeal a r 17(b) (1) Sabitere easement 
decision must assert public. use of the desired easement: in order to 


distinguish it from a § 17(b) (2) private access right_..--._.-_------ 4610. 


a The existence of a Revised Statutes Sec. 2477— Hight-of-way eenlides a 
| - neither the reservation. of an overlapping § 17 (b) public easement _ 

nor the conveyance ‘of the underlying fee. Such reservation or con-— ne 

» veyance does not affect the previously existing right-of-way __.- ites. Deere: 
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- EASEMENTS—Continued 
Public Easements—Continued 


Be ‘The continued existence of a Revised Statutes Sec. 2477 Agheor way fol- 


lowing conveyance of the underlying fee interest is entirely independent 
of any reservation, pursuant to § 17(b), of a public easement. __-_.____. 


Page 


| 629° - 
- 6. Since the purpose of a § 17(b) (1) public easement is to provide. access 


across Native lands to lands not selected, such an easement necessarily _ 


affects lands other than those to be conveyed. Therefore, in asserting 


standing to appeal a § 17(b) (1). easement decision, a. member of the | 


public who claims a private interest in land other than the land to be 


conveyed may rely on this private holding as a era interest a 


fected” within the meaning of 43 CFR 4.902... 2.---_.2-------~--- 


1029 


e Where. appellants. seek a public access easement. ‘under § 17(b) (1) of 


ANCSA, they may rely on their patented homesite, located outside 
- the ‘conveyance as a property interest for purposes . of ee the 
standing requirements of 43 CFR 4. QOD Se Pe i oe 


8. Where appellants claim. that their homesite is affected by dhe Bureau of. 
Land Management's failure to reserve a § 17(b) (1) public access ea-. 


sement, along a road used by appellants. and the public, because in the 


| absence of such an easement their present aecess route to the homesite 


may be cut off by: the proposed conveyance to a Native corporation, 
this is a claim that, their property interest is affected within the terms 
| of 48 CFR 4 A Saas ae ee nD meee NER ey ees a 
9. Since the purpose of a. §17(b)(1) public easement is to provide access. 


across Native lands to lands not selected, such an easement necessarily 
affects lands other than those to be conveyed. Therefore, in assert-- 


ing. standing to appeal a §17(b)(1) easement decision, a member of 


the public who claims a private interest in land other than the land to | 
be conveyed may rely on this private holding as his or her “prop- 


_ erty interest’’ affected within the meaning of 43 CFR 4, DOD ieestytet att: 


: 10. Possible protection under §17(b) (2). does not preclude an individual | 


from asserting that a public easement decision affects his or her prop- 
.. erty interest so as to meet the standing test of 43 CFR 4.902__.-___. 
1. An individual claiming standing to. appeal a. §17(b)(1) public easement 


decision must assert public use of the desired easement in order to 


| distinguish it from a S WW (b) (2). private access. pene -- ee eS oe 
ENROLLMENT foe 


1029 


1029 


1039 
1039 


1039 


I. The provisions of the airs Native Claims Batticnicnt Act defining the ‘class’ | 


of persons entitled to share in benefits under the Act are not ambig- 


uous s80-as to require reference to the legislative history to determine 


whether persons becoming United States citizens after Dec. 18, 1971, 


the effective date of the Act, are entitled to be enrolled. _.1.----_- 7 
2. Interpretation of the Alaska Native Claims Settlement Act by the Bureau of 7 
Indian Affairs contemporaneous with the enactment of the statute and © 
continued over the succeeding 9 years is rélevant: to a determination of © 


— 262 


. | the application to be given to the statute. The Agency refusal to enroll . 7 
_- persons who were not United States citizens ou Dec. 18, 1971, the effec-_ | 
tive date of the Act, is areasonable application of the Act and of Depart- — 


mental regulations implementing the Act, and gives the language of the 


= statute a U.S.C. ; 1604 : (1976) its common and oraey meaning.- 


262 
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- NATIVE LAND SELECTIONS 
Regional Selections 
Generally 


“1147, 


Page 


il Departmental regulations at 43 CFR 2653. 5, insofar as they specie aspec- 


ified: course of action including publication, referral, investigation, 
conferring, reporting, etc., by the Department with regard to se- _ 
lections. of public. lands made pursuant to § 14(h)(1) of the Alaska : 


“Native Claims Settlement Act, cannot apply when the selected — 


lands are not public lands and the. selection applications must be Te — fai Soe 
S886. 


jected. at the OUISCE 25 pn Te Be pS fate eee 
_ Allocations % 


oD. Sec. 14(h) (8)(B) of ANCSA, hieh governs withdrawal and ailscation of . 


lands for selection by. the Native regional corporation for southeastern “% 
Alaska, constitutes an exception to the requirement that lands with- 


drawn and allocated by the Secretary: under § 14(h)(8) must be from Sine oe - 


unreserved and unappropriated lands outside areas . withdrawn by | 
$§ 11 and is eerie eee a an te ae a ee , page eae a, ; 


‘Selection Limitations . 


ae Regulations i in 43 CFR 2651. 4(e) cannot be applied to permit a selecting - 


~ Native corporation to exclude lands within umpatented mining claims - 
or after the selection period has terminated. ahead cual ares Oe Pet sa Fite gue, | 
2. Only unreserved and unappropriated public lands - ‘are available for selec 


tion under § 14(h) (1) of the Alaska Native Claims Settlement Act. ee 

| ‘(NAVIGABLE WATERS 
A. ‘The Bureau. of Land. Management is ‘not bound to make its havie nily 
- determinations i in conformity with information. provided by the State 


of Alaska pursuant to 43 CFR 2650.1(b) as to navigability of water 

bodies within lands selected under ANCSA, or to ga) ane, State’s 

-conclusions.as to navigability_._ ~~ 222 -:-22-2------1------L-------. ss 
2. “When the State of Alaska’ s claim of ownership of ey lands | is based : 


761 


3 solely upon its own conclusions as to the navigability of water bodies... = 


| --within lands selected under ANCSA, and not upon a final: adjudication : 


_ of navigability, the-mere assertion of the State’s ownership does not 


; constitute a. claim of title in the submerged lands which requires the ne 


- Bureau of Land Management to exclude such lands from the Decision 8 See of 
63860 


to Issue Conveyance bhatt pe OT NRG ce ayn Re fe a ee re ON fe ee 


“3. Where the. Bureau. of Land Management. tae ure eer as that water : 


: bodies which are the subj ect of an appeal are navigable, and where the 
ap ere finds that the facts in the record upon which the Bureau of Land 


| Management. made its redetermination meet the essential elements of - . 
. navigability, and where: the facts i in the record are undisputed so that — 


no issue of fact as to. navigability remains before the Board, then the =e 
eh bere. o 


: Board will find the water bodies to be navigable--.-.-..--- ~---~---- 
4 The Bureau. of Land. Management is not bound to. make its navigability 


determinations in conformity with information provided by the State. 
_of Alaska pursuant to 438 CFR 2650.1(b) as to navigability of water 
bodies within lands selected under ANCSA, or to accept.the State’ s.con-. 


~ clusions as to navigability __-___ ee a -1087, 1105 i 


ea ~ Be When the State of Alaska’s claim of ownership of submerged lands i is based 


solely upon its own conclusions as to the navigability of water bodies: } ce ee 


within lands selected under ANCSA, and not-upon a final adjudication = ; 


“a 33 - of navigability, the mere assertion of the State’s ownership. does not — 


.- constitute a claim of title in the submerged lands which requires the 


~~ = Bureau of. Land Management to es such lands from the Decision 
243 to Issue COMP ees ae ae neat an ees ae 1087, 1105, a 
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ALASKA N ATIVE CLAIMS SETTLEMENT ACT—Continued 
“WITHDRAWALS AND RESERVATIONS 
| Withdrawals for Native Selection Po Ge ad 
= Generally - _— tea Page 
_ a Sec. 14(h) (8) (B) of ANCSA, ‘which governs withdrawal and. aipeation OF 0: 
: _ lands for selection by the Native regional corporation for southeastern 
_ Alaska, constitutes an exception to the requirement that lands with- — 
drawn and allocated by the Secretary under § 14(h) (8) must be from 
ae unreserved and unappropriated lands outside areas withdrawn by 
8 11 and 1: Sa eae RI ede ae Oe OE ot ON meee eee TE me 760 


APPEALS | 


— Bee hae ‘Adininistrative. Procedure, Contracts, Grazing Permits & Titenees: 
‘Indian Probate, Indian Tribes, Rules of Practice, Torts, Uniform Reloca- . 
tion Assistance & Real Property Acquisition Policies Act. of 1970—if in- 
aed in this Index.) 7 
. “Bervice.” ‘Where BLM sends a copy . its decision to an adversely affected 

party at his address of record on Sept. 21; where additional information | 
containing the party’s more recent address i is filed with BLM-on Oct. 5;. — 
-. and where BLM receives the mailed copy back as undeliverable on 
Oct. 16 but does not mail another copy to the more Tecent address, : 

.... BLM has not mailed a copy to the party’s last address of record, and. 
- there is no “service” under 43 CFR 1810.2. Where BLM has never | 

-. served ’a: copy. of its decision on an adversely affected party, the time | 
for this party to appeal has never commenced, and the decision i is snot a 

effective POVAG- CEI AOU So eS oe eee 236 

2. “Where an appellant disagrees with the decision below and seeks to ie “ee. 
a* his judgment substituted for that: of the decisionmaker, his appeal pare 
oe will be carefully considered, with due regard for the public interest. 

x ‘However, where the responsibility for Making such. judgments has been 
P. _ exercised by an officer duly delegated with the authority to do 80, his | 
e action. will ordinarily be affirmed in the absence of ‘a showing of. com- 


 pelling reasons for modification. or reversals: 222 --o--- ise! ne ones -- 490 


ae Where, following the contest: of a number of mining claims, a decision is © 
_- Yendered by an Administrative Law Judge holding certain ‘claims and 
“portions of claims to be valid and invalidating the remainder for lack 
- of mineral or as embracing excess mineral reserves, and the Govern- es 
~ ment. appeals from that decision but the claimant does not, that. 
~ decision will be set aside and the case remanded for rehearing onthe = 
-_ basis of a judicial decision in another case, made while the subject «eee. 
appeal was pending, that there can be no invalidation of. mining 


Claims by this Department on & finding that the claimant has acquired : ; ; " ie ays 


claims for far more mineral than the market, can absorb within: the  - 
a7 * “$orenpeable ititesco 2 a oe ere eh ee 72 
ie Se A finding by BLM that some siatitory mechanism has been duced fa 

_ which automatically divests a right does not and cannot-mean that ~~ 
_- the adversely affected party is denied recourse to the appéllate process. - io 
_. The Board of Land Appeals is the exclusive arbiter of its jurisdiction, .- 


ae neither employees of BLM nor attorneys of the Office of the Bo- ee — 7 is 
licitor may create or aie the right of. erpee to the poert= a ae 879 


ATTORNEYS: 


Ss Qualifications to practiee Gators the ‘Daparemnedt of the “Entevior are. pre- 3 
‘seribed by regulations. Where an appeal is brought by.a corporation 
_ that does not appear to fall within any of the categories of | persons : 
authorized to practice, the appeal i is subject to: dismissal es: Seccauece. . 345 » 


INDEX-—DIGEST 


at, BALD EAGLE PROTECTION AcT 


1149 


Page. 


1, Only those group which have received Federal acknowledgement of their 4 


Indian tribal status constitute Indian ‘tribes, for pur pees, of sec. 2 of | 
the Bald Hagle Protection Act. -------- Sear e eee see eet ees. 


| Sanne OF INDIAN AFFAIRS 


(See also Indian Probate—if- included i in this Index. x) 
"ADMINISTRATIVE APPEALS 
Generally 


338 


7 A. In reviewing action of the Barca of ee Affairs'i in raising grazin g ‘rental _ 


_ rates, the Board of Indian Appeals should overturn the action only ‘if it 
- isf ound to be unreasonable. As long as the Bureau’s action is supported 
in law. and by substantial evidence, it would be an inappropriate intru- 


sion into the Bureau’ 'S function f for the Board to substitute its erent : 


for the agency’S...-—. Seem NS ee ES ere AC ene ean Oe ee RHO 
woe While it is true that the ‘Klamath. Tormination Reh. “Aug. 13, 1954, 68: Stat. 
| 718, 25 U.S.C. §§ 564-564x- (1976), rendered inapplicable to. Klamath 
tribal members the Secretary’s usual jurisdiction over Indian heirship 


315. 


_ determinations as set forth in 25 U.S. C. §§ 372-373. (1976) (see 25. 
— US.C. § 564h), Congress, by the more recent Act of Oct. 1,1965,79 
Stat. 897, 25 U.S.C. §§ 565-565¢ (1976), specifically empowered the 

Secretary of the Interior to determine the rightful heirs of deceased 


~ Klamath enrollees entitled to a share of judgment funds payable from 
~ the United States for the limited purpose of seeing that such funds are 
distributed ‘to. the heir or heirs so determined__---- ea Rae tee Eanes 


619 


3. ‘The Secretary has no statutory authority to pay creditors’ claims Sacuing Hs 


estates of deceased Klamath Indians out of judgment funds distributa- «= ; 
620 


. ble by the Secretary under the Act of Oct..1, 1965, 79 Stat. 897 - ape See 


COAL LEASES AND PERMITS 


.. (See also Mineral Leasing Act—it included in this eee 
7 _ GENERALLY» 3 


_ 1 Under the provisions of 30 U. §.C. § 188a (1976) accrued eas on anther a: 


leases are to be prorated on a monthly basis where the failure to file a 


- timely surrender was not due to a lack of reasonable diligence on the | 


part of the lessee- sas a MMM Sa cal ok 0s 8a ee 


‘CAN CELLATION | 


1. An ambiguous regulation felating to “the. proper office” in i which to file a are- 


_ linquishment of a coal lease should not be interpreted to the detriment. 

_ of a-coal lessee who sought. to comply with its provisions_—._-.----.= 

2. The Boards of Appeal of the Department of the Interior have no authority 
to declare invalid a,duly promulgated regulation of this. Department. 
Where; however, the. regulation was not properly, promulgated, is 


lacking i in. statutory basis, and has been. consistently ignored in actual — 
practice, that regulation will be accorded no force or effect____- : 


3. Under the: provisions of 30 U.S. C. § 188a (1976) accrued rentals on tiineral 
leases are to be prorated on a monthly basis where the failure to file a 


timely surrender was not due to a lack of reasonable diligence on. the : | 
part of the lessee. ------ Rte Sa . Se eae veri ee eeen ee ooo 


DILIGEN CE. 


A Although Congress revised ‘the provision governing readjustment of ‘fede 7 


24 


24 


24... 


2 


eral coal leases. in 1976, the deletion of the clause “unless otherwise 


provided by law at the time of expiration of such periods” from sec. 7 


of the MLA (30 U.S.C. § 207) did not alter the Secretary’s obligation = 


not to establish any lease terms COnETATY. to law in readjusting a coal 


7 1150. | es : “3 INDEX-DIGEST 


COAL LEASES AND. PERMITS—Continued 
DILIGENCE—Continued | 


2. The legislative history of sec. 6 of the Federal Coal Leasing ‘ei tapiie: we 


Act shows that the revision of sec. 7 of the MLA (80 U.S.C. § 207) was. . 


- not retroactive, but applied to new leases and to “old” leases upon re~ — 
adjustment. The ten-year production period and revised royalty rates. 


- of amended sec.'7 must be imposed on “‘old”’ coal leases at readjustment... - ; 


_ The legislative history to the 1978 coal leasing revisions (Act of Oct. 30, 


' 1978) discloses that Congress understood and acted on the assumption z 


_ that the amended sec. 7 royalty rates did apply to all “old” leases upon 
| aie aces ete ee ee ee eee cone atta w---4-2------=-- ae 
ore ae ae nee ae 3 


1003 


1, Coalbed gas. is not included : in a aa issue under the’ MLA. In he coal. — | 


leasing provision of the MLA, Congress did not provide for a coal. 


lessee’s extraction of: minerals related to or associated with. coal. 30 
U.S.C. 8 207 (Supp. IT 1978). This provision: does not authorize a coal 


lessee’s extraction of coalbed gas, other than the venting of the gas re- 
- quired by m mine health and safety laws and regulations. ieee eee 


PERMITS | - a | 7 see , te: 
. Generally | ; 8 a a 
| 1. Limitation of a. coal s roanesane pertait to! ‘unclaimed, undeveloped” lands 


538 | 


restricts it to lands without valid, vested rights, existing at the time of | 


issuance of the permit, which are adverse to the prospecting permit | 
which is sought, and any preference right lease which ney. be earned: 
pursuant to such a permit.___.--_.---.---.----1---------+------ | 
2. A prospecting permit may be issued for coal for. which there i is no aid, ad- 
verse claim at the time of issuance, not waphetensme the existence then ae 3 


of nonadverse claims, entries, or leases______- OE Oe EE ae ne 


3. Issuance of a prospecting permit is presumed. to be regular if no are ad- a 


verse interest appeared in the land office records at the time of issu- 


ance of the permit... 4--e------ ont not pene re rae eral 


‘READJUSTMENT 


ae Although Congress revised: the provision governing readjustment of fed- | 


eral coal leases in- 1976, the deletion of the clause ‘‘unless otherwise 
provided by law. at the time of expiration. of such. periods” from 


247 


247 


247° 


see. 7 of the MLA (30 U.S.C. § 207) did. not alter the Secretary’ S 


obligation not to. establish any lease terms: contrary to law in read- 
ES” IBS OCR ORG oie et ee a a 

| 2, The legislative history of sec. € of the Federal Goal ae en aicate 
Act shows that the revision of sec. 7 of the MLA (30 U.S.C. § 207) 


was not retroactive, but applied to new leases and:to ‘“‘old’’ leases | 


upon. readjustment, The ten-year production period and revised royal- 
ty rates of amended sec. 7 must be imposed on “‘old’’. cdal leases at 
readjustment. The legislative history to the 1978 coal leasing revi- 
sions (Act of Oct. 30, 1978) discloses that Congress understood and 


acted on the assumption that the amended sec. 7 royalty. rates did - 


apply to all “old” leases Mpon een eee ete wanna rnn-n- De ee 
RENTALS he 8 - 


1. An ambiguous regulation selena to “the proper “office” in oth to file 
a relinquishment of a coal lease should not be interpreted to the 
detriment of a : coal lessee who sought to comply with its BIOvGnene | 


1003 - 


1003 
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“CoALI LEASES AND PERMITS—Continued bao ee ee 
ROYALTIES | 7 De Baga 
1. » Although Cae evince: the: provision governing ‘yeadjustment, of 
federal coal leases in 1976, the deletion of the clause “unless otherwise | 
provided by law at the time of expiration ‘of such periods” from sec. 7 — 
of the MLA (30 U:S.C. § 207) did not alter the Secretary’s obligation — 
not to establish any lease terms contrary to jawi in readjusting a coal 
EH] cee ee 2 ie eee aa ES OR Rs OPE Ca EN Se LO ~ 1003 
2. The legislative eer, of sec. 6 of the Federal Coal esas miendments oe 
Act shows that the revision of sec. 7 of the MLA (30 U.S.C. § 207) was 
not retroactive, but applied to new leases and to “‘old’’ leases upon re- 
_ adjustment. The ten-year. production period and revised royalty rates 
of amended sec. 7 must be imposed on ‘‘old’” coal leases at.readjust- _ 
ment. The legislative history to the 1978 coal leasing revisions (Act of — 
Oct. 30, 1978) discloses that Congress understood and acted on the 
. assumption that the amended sec. 7 royalty rates did apply to all sold” | 
_ leases upon dere car eaemnog aaa Spey renee e ----- 1003: 


| CONSTITUTIONAL LAW 
GENERALLY = ee es : ~ | 
“1. Decadent: of the aes as an agency of the executive: Gianch | 
of Government, is without jurisdiction to consider whether the mining — 
claims recordation provisions of. the Federal Land Policy and Man-. 
seca Act. of 1976 are constitutional__ perenne ese Bees -370, 919 
_ DUE PROCESS — ee ee : 
1. Due process does not require notice as a prior right to be heard in every 
- ease where an individual: may be deprived of property so long as the 
individual is given notice and an opportunity to be near before the | 
deprivation becomes DNA eo ioe ee et ales Seeeee his 


CONTRACTS 


(See also Appeals, Claims peetarr the United States, Delegation of Authority, 
Labor, Rules of Practice—if included in this Index.) 
CONSTRUCTION: AND OPERATION 
Actions of Parties - | | a 
Ls: Where a contractor alleged that differing s sila conditions were aiouniared uh 
in constructing bored tunnels for the Navajo Indian Irrigation Proj- 
ect and resolution of the question as to what the contract indicated | 
tured on the construction to be placed on the specifications and 
_ drawings relating to the nature of the support required to support the 
- tunnels, as well as upon a Government estimate that approximately 
80 percent of the tunnels would require support other than, rockbolts, 
the Board found the contract to have indicated that the deterioration 
and disintegration encountered in driving the tunnels would be 
primarily of a surficial nature. In so finding the Board noted that in the 
disputed area the contract appears to be susceptible of more than one 
reasonable interpretation and that within the zones of reasonableness | 
the Government as the author has to share the major responsibility 
for communicating its intentions as well as the main risk of failure 
to carry out that responsibility. Heavily weighted: by the Board in 
reaching its decision was the fact that all four of the lowest bidders 
appeared to. have construed the contract to indicate that the tunnels 
_ could be supported virtually entirely with rockbolts and. that that con- 
_ struction. was apparently known to the project construction engineer __ | 
- at the time of bid opening based upon his analysis of the bidsreceived_. 41 


365-334 0 - 82 - 7 


1152 —— a ae INDEX-DIGEST | 


 CONTRACTS—Continued 3 
_ CONSTRUCTION AND OPERATION—Continued . | : 
Actions of- Parties—Continued 7 : wl Page. 
2 Where an appellant acknowledges that it received a purchase onan calling 2 | 
for moving Government-owned furniture and furnishings shortly prior 
_to the move and the record shows that without making a protest of 
any kind the contractor proceeded with the move and that it subse- 
quently billed. the Government forthe services rendered in accordance 
with the rate stated in the purchase order, the Board finds the purchase — 


- order to constitute the percoment of the parties. - Sree ee eS 979 i 7 


Allowable Costs © 

1. Where a, cost-plus-fixed-fee contract expressly provided for ihe payment of 
- finally negotiated overhead rates notwithstanding the foregoing pro- 
visions which include the limitation of cost provision, the Board finds 
that: a claim for additional overhead costs.is not subject to the limitation. Oo 

| of the contract estimated GOSte ort asia wee et 423 — 

2. Under a cost-plus-fixed-fee contract where indirect costs are disallowed as - 

excessive or not directly related to the performance of the contract, the. 

Board finds the determination of allowable costs to improperly apply — 

the standard for direct. costs to indirect costs and on review of the -costs 


in question finds entitlement to a portion of the disallowed costs-...--. 423 — | 


3. ‘Where the invitation for bids instructs potential bidders to submit bids ‘on | 
each of three schedules independent of the other, and the bidder to 
whom the contract was ultimately awarded incurs additional cost.as _ 
a result of anticipation of award of one of the schedules not.included © 
in the contract awarded, the Board holds that such cost must be 


borne by the contractor 2. sxc oi Se ee een eee —6618 


mR ‘Under a cost-plus-fixed-fee contract ehercin the Government has soysedt to 
| reimburse the contractor for its allowable costs not exceeding a ceiling 
amount for reimbursement, the Board finds the disallowance of costs 
alleged to have resulted from an unauthorized change to have been 
- improper because the otherwise allowable costs exceeded the contract oa | 
ceiling amount by more than the disallowance_.__.2-_---_.-__--_-- — BIT 
| o. Wider two cost-no-fee contracts with an educational institution requiring on - 
+ the work to be done in accordance with appellant’s proposals and pro- 
viding for a fixed-dollar amount to be paid for overhead expenses, the — 
Board denies claimed overhead expenses attributable to the terminated 
_ portion of the performance time under the contracts and denies recovery | 
as direct expense the salary of the project director because neither - 
proposal contemplated this expense to be a direct cost-__-__-_-_----- 1017 i 
"Changed Conditions (Differing Site Conditions) pe aa 


1. Under a contract for the construction of two concrete lined. tunnels for 

_ the Navajo Indian Irrigation Project (Tunnel Nos.3 and3A)the Board _ 
finds a first category differing site conditions claim to have been es- _ 

tablished with respect to constructing Tunnel No. 3 where the con- 
ditions encountered by the contractor in that tunnel were shown to be es 
materially different from those indicated in the contract_.2._..___--- — 4D 
2. In a case involving the assertion of first and second category differing site - 
conditions claims under a contract for the construction of two con- 
erete lined tunnels (Tunnel Nos.:3 and 3A), a first category differing 
site conditions claim was not established with respect to Tunnel No. 3A 
~ where the Board found the contract to have indicated that the de- 
: terioration and disintegration to be anticipated in constructing the 


carrer oa, Lee: 


" SONTRACTS—Continued ae ier 
_ CONSTRUCTION AND OPERATION—Continued 


Pitas et 


_ Changed Conditions—Continued 7 | ve 
two. tunnels would. be Sanealy: wiraclel. in nature, hut she. evidence o Be ice 

: - offered failed to ‘show that the rock failures and fallout: encouiitered i in 
Tunnel No. 3A were due to. pvorsinessing: and. therefore nonsurficial a 
MAD Ate a os gece e ee 8 ee ee ee ee ee 26.) = 
A second category differing site ponditicne are Pea cinders: gd con- i 
tract for the construction of two concrete lined tunnels for the Navajo. seh De 

Indian Irrigation Project (Tunnel Nos. 3 and 3A), isdenied wherethe = 

" basis for the claim is that the rock failures and fallout encountered in = 
a constructing Tunnel No. BA were. due to overstressing (shear. type ~~: 

'. failures) but the evidence of record failed to. show that overstressing  -_— 
was. the | cause ‘of such rock failures and fallout as. pecurred in that eos 
_ tunnel. Beets Se Peis oe aes oe oe ee ee a | 
A claim peered under'a Changed Conditions Clause byt reason - least mi ante 
by withholding of material. information (first category) is. denied where. 


42 


there is no evidence of record indicating that the Government ‘either ~ : : 
withheld material. information. or otherwise misrepresented the con-. 


. ditions the contractor. would encounter in. peronning a tree ee thinning - “ 
~ contract_222 22222 Bree iis eral ae ee aie Dal a en ae a 
_ A Government motion fore summary jademené is ‘granted ana a are for. 


differing site. conditions (based. upon damages to the jobsite. caused. 
by runoff. from a severe rainstorm) is denied . where the Board finds a 
that if all of appellant’s factual’ allegations are accepted. as true neither > 


” the differing site conditions clause nor any other clause in. the contract Oe ere 
-provides a basis for granting the appellant relief for the. claim asserted. 
. Where under a reroofing contract the quantity of roofing required to be aoe 
_used is substantially greater than the quantity of roofing estimated by > 
the Government and it is. determined that. the quantity of: roofing pe 
required for performance of the contract could not have been verified ste 
bya prebid investigation, the Board finds that the substantially greater ” ee 
Sf amount of roofing: required to complete the contract. work than the. 
7 ms Government: had estimated | constitutes. a first. category differing site = | 
oo condition. for which the contractor. is entitled. to an cautable adjust- 7 ee 
~ ment under the Differing Site Conditions clause. -____.-__2--2---- . 
a second. category differing site conditions is found to exist mliere the Gove 6 
/ : ernment tacitly acknowledged that double roofing encountéred under [ie ae ee 
: contract calling for reroofing of a building i in Miami, Florida, consti- 2 
tuted an unknown condition and the testimony offered in support of 
the contractor’ s claim shows that while double roofing is not ‘unusual. i U2 oa 


361 


a2 


some areas of the country, it. is unusual in.the southern areas where 


there is a lot of mildew and moisture, humidity, as would be true of the 
_ particular locale i in which the instant: contract was performed. Serre: 
. Where under a. ‘reroofing contract the. quantity of roofing required. to. be. so 
used is substantially greater than the. approximate quantities: esti- : 
mated. by the Government in the invitation for bids and there was.no_ 
ae ‘provision included therein. requiring or requesting that the quantities ; 
ee ‘specified. be verified by: prospective bidders, the. Board finds that. the a 
= "substantially greater amount of roofing required to complete the con- 
tract work than the Government had estimated constituted a first. 
7 ‘category differing site condition for which the contractor is entitled to _ 
an equitable adjustment.t In ‘the contract, ae sees Nea ee . 


BB 
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CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued 
Changes and Extras | 
al A claim. predicated upon defective speciation is denied. where: assuming 


= “arguendo that the specifications were defective, the appellant failed to 
show that it incurred any additional costs by reason of the allegedly | 
‘defective specifications. 2. u.-u.ssessoo--0-4scneee ene tSaece tenses = 


2: ir claim asserted under the Changes clause for. increased costs resulting 


_ 3. Where at least four of seven bidders shared the same interpretation of the 
method of construction required by..a contract for the construction — 
of a bridge and none of the bidders were shown. to have a different 


from actions of the President in decontrolling the price of heavy crude. 
oil is dismissed as being outside the jurisdiction of the Board since the 


- President’s action was a sovereign act taken as part’ of the prperany to 
maintain or increase production of heavy crude oil_.__.--.--.------ 


. . interpretation, the Board finds the contractor’s interpretation to be 


~ yeasonable and further finds that the Government’s insistence: on a. 
different and more costly method of construction was a constructive: 
change for which the contractor i is entitled to: an se adj ustment. 


Construction Against: Drafter 
1. Where a contractor alleged that differing site sonditions were gntountered 


in constructing bored tunnels for the Navajo Indian Irrigation Project 
and resolution” of the question © as to what. the contract: indicated - 
turned on the construction to be placed on the ‘specifications and. 


Page — 


305 


431 


527 


drawings relating to ‘the nature of the support required to support the. | 


tunnels, as well as upon a Government estimate that approximately. 
' 80 percent of the tunnels would require support other than rockbolts, | 
the Board found the contract to have indicated that the deterioration 

and disintegration encountered in driving the tunnels would be pri- 
marily of a ‘superficial nature. In so finding the Board noted that in 
- the disputed area the contract appears to be susceptible of more than 


one reasonable interpretation and ‘that within the zones of reason- 


| ableness the Government as the author has to share the maj or respon- 


sibility for communicating its intentions as well as the main risk of —— 


failure to carry out that responsibility. Heavily weighted by the. 
Board in reaching its decision was the fact that all four of the lowest 
bidders appeared to have construed the contract to indicate that the ~~ 
- tunnels could be supported virtually entirely with rockbolts and that — 
_. that construction was apparently known to the project construction . 
- engineer at the time of bid opening based upon his analysis: of the _ 
AGS - bids: received te 2s. S a Ns eo te ee a zeae 
| 2. Where at least four of seven bidders shared the same interpretation of the o 
method of construction required by a. contract for the construction of | 
a bridge and none of the bidders were shown to have a different inter-_ | 


Al 


- pretation, the Board finds the contractor’s interpretation to. be reason-- 


| able and further finds that the Government’s insistence on a different — 
and more costly method of construction was a constructive change for 
which the contractor is entitled to an equitable adjustment. -- ~~ -- . 627 | 


Contract Clauses 


. Where a cost-plus-fixed-fee contract seprecay provides! for ae eunaat | 

| of: finally negotiated overhead rates notwithstanding the foregoing 

s “provisions which include the limitation of cost. provisions, the Board _ 
finds that a claim for additional overhead costs is not subj ect to the - 


a limitation of the. contract estimated costs..._...--- ~ an a2 =o +--+ -- 


INDEX-DIGEST 1155, 
CONTRACTS—Continued 


| CONSTRUCTION AND OPERATIONS—Continued | te 
Contract. Clauses—Continued - ee, aaaeny ee Ma I age 
. 2. When a contractor expressed a desire to. svsid legal action and suggested ae 
P submitting a dispute to arbitration rather than following the dispute. 
- resolution process. required by the disputes clause, the contracting 
_ officer was without authority to delegate his duties under the disputes | 
- ’ clause to an arbitrator ‘and the document entitled “Agreement to Sub- 
~ mit to Arbitration” was a. nullity which conferred no mento on a the con- 
tractor to claim expenses cue the arbitration period. iterates Soattee 991 
Contracting Officer — | : ae - = Be se 
1. A claim asserted under the Giaies anaes for increased costs resulting 
from actions of the President in decontrolling the price of heavy crude 
oil is dismissed as being outside the jurisdiction of the Board since: the’ 
- President’s action was a sovereign act taken as part of the program to 
‘maintain or increase: ‘production of heavy crude. oil_._.-___-------~+- ~ 431 
‘Differing Site Conditions (Changed Conditions) - as 7 ae 
| “id Where a contractor alleged that. differing site conditions were toucouiiered: re - 
in constructing bored. tunnels for the Navajo Indian Irrigation Project 
and resolution of the question as to what the contract indicated turned = _ 
~ on the construction to be placed on the specifications and drawings - 
relating to the nature of the support required to support the. tunnels, 
as well as upon a Government estimate that approximately 80 percent _— 
of the tunnels would require support other than rockbolts, the Board. 
found the contract to have indicated:that the deterioration and dis- _ 
: integration encountered in driving the tunnels would be primarily of — 
a surficial nature. In so finding the Board noted that in the disputed 
area the contract appears to be susceptible of more than one reason-. _- 
able interpretation | and that within thé zones of reasonableness the 
Government as’ the author has to share the major responsibility for 
. communicating its intentions as well as the.main risk of failure to 
- carry out that responsibility. ‘Heavily weighted by the Board inreach- 
ing its decision was the fact that all four of the lowest bidders appeared 
to have construed the contract to indicate that the tunnels could: be 
supported. virtually entirely with rockbolts and that that construction 
was apparently known to the project construction engineer. at. the | 
-_. time of bid: opening based upon his analysis of the bids received----. 41 
2. In a case involving the assertion of a differing site conditions claim under a a 
: contract for the. construction of. concrete line tunnels for the Navajo 
Indian Irrigation Project, the. Board follows the Court of Claims in 
holding that it is not necessary for the “indications” in the contract to 
be explicit or specific, it being sufficient for there to be an indication on 
the face of the contract documents. causing a bidder reasonably to 
| expect that there were no “subsurface or latent” physical conditions 
| at the site differing materially from those indicated in the contract - . 4i 
eB, Under a contract for the construction of two concrete lined tunnels: for the — 
| Navajo Indian Irrigation Project. (Tunnel Nos. 3 and 3A) the Board 
finds a first category differing site conditions claim to have been estab- = 
lished with respect to constructing | Tunnel No. 3 where the conditions 5% 
- encountered by the contractor in that tunnel. were shown to be ma- 
| “terially different from those indicated in the contract_22.-222---.-.- 42 
4, In acase involving the assertion of. first and. second category differing site 
<a conditions pens under a contract for the construction of two concrete ee 


— . 8 A Government motion for summary judgment is granted and a ‘claim. for 
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CONTRACTS—Continued 
CONSTRUCTION AND OPERATIONS—Continued | ae 
Differing Site Conditions—Continued | | oo Page: 
. lined tunnels (Tunnel. Nos. 3 and 3A), a first category differing site >: 
- conditions claim: was not established with respect to Tunnel No. 3A — 
_ where the. Board found the contract to have indicated that the deterio- ° 
ration and disintegration. to be anticipated in constructing the two | 
_ tunnels-would be primarily surficial in nature but the evidence offered ae 
- failed to show that the rock failures and fallout encountered in Tunnel 
: No. 3A were due to overstressing and therefore nonsurficial in nature__ © 42 
_ 5. A-second category differing site conditions claim, asserted under a contract. | 
_-__. for the construction of two concrete lined tunnels for the Navajo Indian. » 
. Irrigation Project: (Tunnel Nos..3 and 3A),-is denied where the basis no) sa 
the claim is that the rock failures and fallout encountered in con- 
ac structing Tunnel No. 3A were due to overstressing (shear type failures) 
- but the evidence of record failed to show that overstressing, was the 
= --- cause of such rock failures and fallout as occurred in that tunnel... 42 
: 6. Where neither what is described as the “reference reach/claim reach”? 
| approach nor the total cost method are found acceptable as a proper 
basis for an equitable adjustment, the Board resorts to the so-called 
jury verdict method: for determining the amount of the equitable 
adjustment to. which the contractor is entitled by reason of the - 
‘differing site conditions found to have - been encountered by the 
contractor in construction of Tunnel No. 3, a bored. and. concrete 
7 lined tunnel of the Navajo Indian Irrigation Project... ---...-2- oan 487 
7. A claim. asserted under a Changed Conditions Clause by reason of al- 
-_leged withholding of material information (first category) is. ‘denied 
_ where there is no evidence of record indicating that the Government. 
either withheld material information or otherwise misrepresented the 
—eonditions the contractor would encounter in. cae. a “tree, me 
~ thinning contract. 2-2-0) ee 805 


differing site conditions (based upon damages to the jobsite caused by | 
i runoff from a severe rainstorm) is denied where the Board. finds that | 
_ if all of appellant’s factual allegations are accepted as true neither the _ 
_ differing site conditions clause nor any other clause in the contract | 
eee provides a basis for granting the appellant relief forthe claim asserted. 361 | 
a 9 Where under a reroofing contract the quantity of roofing required to bev. 
“ used is substantially greater than the quantity of roofing estimated by 
the Government and it is determined that the quantity | of roofing — 
fe required for performance of the contract could not’have been verified 
a by a prebid investigation, the Board finds that the substantially 9 
- greater amount of roofing required to. complete the contract work than | 
a the Government had estimated constitutes a. first category differing. : 
site condition for which the contractor is entitled to an equitable. a 
“adjustment under the Differing Site Conditions ease 2. o2c0 82 aoe Se ED aa 
e 10. A second category differing site conditions is found to exist where ‘the = 
. oy ‘Government. tacitly acknowledged that double roofing encountered. 
_ under. a contract calling for reroofing of a building in Miami, Florida, 
se constituted an unknown condition and the testimony offered in support | 
of the contractor’s claim shows that while double roofing is not unusual *, 
in some areas of the country, it is unusual in the southern areas where. ss 
there is a lot of mildew and moisture, humidity, as would be true of the — 


a pan locale i in which the instant contract was performed. _..--- 723. ee 
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- CONTRACTS—Continued | | 
: CONSTRUCTION AND OPERATIONS—Continued | a - a . 
. Differing Site Conditions—Continued 7 , x ee ee ee? 3) 


Un Where under a reroofing contract: ‘the quantity of esdnag required. to be 
. used is substantially greater than the approximate quantities estimated 


-. by the. Government in. the invitation for bids and there was no provi- — ie oa, a 


sion included therein requiring or requesting that the quantities speci- 
fied be verified by prospective. ‘bidders, the Board finds that the-sub- — 
- stantially greater amount of roofing required to complete the contract | 
_ work than the Government had estimated constituted a first category : 
differing. site condition. for which the contractor is entitled to an. 
equitable adjustment in the contract price. ---------------------- (836 
Drawings and Specifications © | an 7 ee ee 
‘Al. Where | a contractor alleged that. ‘differing site sonditions were ene iutered 
.. .in constructing bored. tunnels for the Navajo Indian Irrigation Project: | 
and resolution of the question as +o what the contract indicated turned 
on the construction to be placed on the specifications. and drawings ~~ 
relating to the nature of the support required to support the tunnels, as 
well-as upon a Government estimate that approximately 80 percent 
' of the tunnels would require support other than rockbolts, the Board 
—_ found the contract to have indicated that the. deterioration and: dis- 
oa integration encountered i in ‘driving the tunnels would be primarily ofa 
‘surficial nature. In so finding the Board noted that in the disputed -area - 
the contract: appears ‘to be susceptible of more than one reasonable  __ 
“interpretation and that within the zones of reasonableness the Govern- 
a eas ment as the author has to share the major responsibility for com =i 
nas municating its intentions | as well as the main risk of failure to carry: out | 
that responsibility. Heavily weighted by the Board in reaching its = 
decision was the fact that all four of the lowest bidders appeared to 
have. construed the contract to indicate that the tunnels could be sup- 
ported virtually entirely with rockbolts and that that construction was . __ 
| apparently known to the project construction. engineer at the: time of 
5 bid opening. based upon his analysis of the bids received..------..--- 41 
2, A claim predicated upon defective specifications is denied where assuming’ 
. -arguendo that the specifications. were defective, the appellant failed to. 
show that. it. incurred any additional costs by reason Of the allegedly _ Pe | 
| _@éfective specifica tions 2.2225 2 a os eee 305 
3. Where the Board. found that the Government withheld information: fron a 
-- the contractor pertaining to.:test. results. showing the plasticity 
index of an alternate borrow pit, it was held that the contractor was 
entitled to an equitable adjustment f for resulting additional costs onthe | “i 
basis of defective oar eee oe d2e4 sce Sees 7 O00" 
. Estimated. Quantities | 7 co ee ere, Se oe be 
i Where under a reroofing contract the. quantity of roofing eae fot ie | 
: used. is. substantially greater than the quantity of roofing estimated ae 
by the Government and it.is determined that the quantity of roofing 7 
- required. for performance of the contract could not have been verified . 7 
by a prebid investigation, the Board finds that the substantially great-- 
_ er-amount of roofing required to complete the contract work than the 
- Government. had estimated constitutes a first category differing site 
_. condition for which the contractor is entitled to an equitable adjust- az 
ment under the Differing Site Conditions clause .---------~-------- hoe 


1158 


INDEX-DIGEST — 


“CONTRACTS—Continued . @o, ¢ ; 
CONSTRUCTION AND OPERATIONS—Continued _ 
Estimated Quantities—Continued 


ae 2. Where under a Teroofing contract: the ae of rooting cence: to be 


“Page a, 


used is ‘substantially greater than the approximate quantities esti- - oo, | 
mated by the Government in the invitation for bids and there was no 
provision included therein requiring or requesting that the quantities 


‘specified bé verified by prospective bidders, the Board finds that the 


. substantially greater amount of roofing required to complete the con- 


tract. work than the: ‘Government had estimated constituted a first 


| category differing site condition for which the contractor is entitled. to. 
an equitable adjustment i in the contract. PECs. Saas Spaces | 


| General Rules of. Construction 


1, The Board rejected the argument of the pontractor that the language of | 


836 


' the Work Stoppage Clause, providing that the contractor will not be 
_ entitled to additional compensation for stop work orders of reasonable 
duration, should be interpreted to allow a claim to be compensable where 


the total duration of a series of ‘stop work orders was over 50 percent of © 
_ the total performance time of the contract. The Board found that no _ 
single stop work order in a. series of five issued was of unreasonable 


_ duration and held that the subject language ‘was intended to apply to - 7 


only one. stop work order at a time, and since the parties stipulated that 


~ each stop work order was reasonably a a properly issited, the claim was ie. Voge es 8 
895 


not compensable__.-.----- es oe Ne ge ket hs eae een ee oe a é 


2. Where an appellant. acknowledges. fiat, ‘it mecca a purchase order — 


ealling for moving Government-owned furniture and. furnishings - 
_ shortly prior to the move and the record shows that. without making a 


a protest of any kind the contractor proceeded with the move and | 


“Modification of Contracts: . ee 
2 Generally 7 | 
- 1. In (&. Case fivelng the qibyeinent of. Government office ridathare and 


. furnishings within the. State of. Colorado, the Board finds (i) that 
the National. Park Service is ‘not required to pay a higher rate for 
the movement of— its property than the rate negotiated with the _ 
_ contractor as reflected in an accepted: purchase order and (ii) that. | 
_ it is not required to forego presenting to the contracting. officer for : . 
- decision a claim for damages sustained to. Government property | 


during the course. of the move, even though at the time the move took 


that it subsequently billed the Government for the services rendered oe 
in accordance with the rate stated in the purchase order, the Board — 
finds the purchase order to constitute the agreement, of the Parties. 


— place the tariff rates promulgated by the. Colorado Publie Utilities 3 


‘Commission required. payment of-a higher rate than that specified 
_ in the purchase order and even though the same. tariff rates required 


payment of the full amount billed for services rendered before claims - | 


against the carrier "for damages to property during the move. could | 
“be arene ae nee ea a sina da eat le cae Se aces 


Duress © 
1 Where a termination settlement: agreement was reached about 14 won tis re 


979 


after a decision of the Board in favor of appellant and thefacts show _ | 
that appellant was responsible for almost a year of the delay for re-— 


fusal to allow Government auditors full access to the contract records, — 
and the agreement was signed by appellant’s president i inanamountin . . 
excess of the amount authorized by appellant’s board of directors, the __ 


Board finds that appellant failed to show that it entered the re Sap 
because of duress on behalf oft the Government. pate oe wd aa ae 


79 
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“CONSTRUCTION aD OPERATIONS —Continued . 
' Notices | 


ce ‘Where the Board found that the nr officer had actual notice of 
| the claim for delay based on a diesel fuel shortage, but declined to make 
the investigation required by Clause 5(d) (2) of the General Provisions 


| Page 


of the Standard Form 23A construction contract because of the er- . . 


roneous belief that a fuel shortage was not a sufficient legal ground to 


justify an extension, the Board further found that the Government. 


was not prejudiced by alleged untimely notice of delay and refused 
to foreclose the contractor from. asserting the defense of excusable 
Onlse Tor GelAy sc Peo Shh a a ot ieee 
2, + Written notice given a week after see en of the contract work is found 
to satisfy the requirement of the Differing Site Conditions clause for 
written notice to the contracting officer before the conditions are dis- 
turbed where the. evidence shows that the Government had ac- 


689°. 


tual notice of the operative facts related to double roofing at the time | 


the double roofing was encountered and no showing was made that. any 


ee prejudice to the Government had resulted from the aati written. - 
= NO UACO ts bn en eee eh See fei ee ae Ot Bea eres 


Payments 


7235 


1, A claim based primarily upon an overpayment to acontractorisapproved 


- where the Board finds the evidence of record substantiates the Govern- 
_ ment claim and it does not appear that the appellant has ever contested 


either the fact or the amount of the overpayment or adjustments 7 | 


related to such overpayment which have the effect of reducing the 

- amount of the Government’s elaim_—_-..« Spee ee perma a ASIN Penscle ne gme OA 

| CONTRACT DISPUTES ACT OF 1978 ao | 
‘Interest coe t 


805 | 


Sle A construction senerantor’ s laine for interent ander the Contract Disputes ea. 
_ Act of 1978, is denied where the Board finds that the underlying claims 


for an equitable adjustment were negotiated to settlement as evidenced 


by a written agreement ‘between the parties which contained no ‘pro- ; 


vision postponing the finality of the settlement pending ¢ the resolution 

of the claim for interest aera coats ins Bate eS eee nvee oe 
‘Jurisdiction 0 : Ss Pe Ee Ss _ * 

1. A claim of mutual rmistale asserted under a free fining contract i iS dis- 


missed for want of jurisdiction where the Board finds (i) that it hasno. 
authority under the Disputes clause to reform contracts and (ii) that 


since appellant did nct elect to proceed under the Contract Disputes Act 

of 1978, the Board derives no reformation authority from the Act in this 

WiStAt COmentet Soe ce eee se ee ee hte 

2. A protest of award by an unsuccessful bidder is dismissed where the Board 
finds that it has no jurisdiction over bid protests under either the dis- 
putes clause or the Contract. Disputes Act of 1978__...-._--_.-- 

38. A Government motion to dismiss an appeal is granted where no express 
contract between the parties exists, there is no evidence from which an 


implied in fact contract could be inferred, and the Board is without 
jurisdiction over contracts implied in law, ppesune appellant is Beek- | 


7 a8? full eee ee eee EE EES eS slLesesceueese 
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CON TRACTS—Continued 
DISPUTES AND REMEDIES: 
| Burden of Proof . : 
| A. In a case involving the assertion of a differing site conditions claim ander” - 
a contract for the construction of concrete lined tunnels for the Navajo | 
Indian Irrigation Project, the Board follows the Court of Claims in 
holding that it isnot necessary for the ‘ ‘indications’ in the contract to 
- be explicit or specific, it being sufficient for there to be an indication 
on the face of the contract documents causing a bidder reasonably to 
expect that there were no “‘subsurface or latent’”’: physical conditions 
at the site differing materially from those indicated in the contract... 41 
2. Me the testimony of appellant’s only witness testifying with respect to 
contract performance was found unworthy of belief and not credible, 
the Board holds that it has the discretion to reject all the testimony | 
of such witness except that which has been corroborated; and the 
Board concludes, that except for one of the claims for an equitable 
adjustment conceded by the Government, there was no corroboration 
| of the discredited testimony, and, therefore, the remaining claims of Che 
appellant must. be denied for failure. to sustain: the burden of ‘proof... 591 
“Bi Where the Board finds appellant’s evidence with respect to two alleged _ 
conversations to be little more than conclusory hearsay without ref- — 
~ erence to literal substance and appellant alleged that certain drawings 
had been approved by the Government, when the clear language of the 
‘responses to the submitted drawings indicated rejection, the Board. — 
holds that appellant has failed to sustain its burden of proof, because _ 
of failure to prove the allegations of its complaint by any substantial | 
_ evidence, and denies the claim of appellant for costs incurred to fur-. 
_nish and install insulating fittings required by the specifications in con- 
nection with the construction of a pipeline. 2... sou ee 198 
“Dainegos... a ree a = 
- Generally . 
1. Ina contract witiet provided for helicopter spraying of herbicide on gTass © 
after spring sprouting and the Government, after giving notice to pro- 
ceed and. granting permission to the contractor to mix the herbicide 
for the entire project, changed its mind about the readiness of the grass» 
_ forspraying and imposed a noncontractual requirement that the grass 
~ be4 inches. high before spraying, the Board found that the Government 
breached its duty not to interfere with the contractor’s performance 
and that the contractor was entitled to damages in the form of standby - 
costs for its helicopter: and for the tank truck in which the. herbicide - 
“wes MIG cue wk sais sale sige cae ele is ee watzewawecs:  "S0S 
Actual Damages — er ae oe ee a Jn as 7 
1. Where in connection with the aovenvert of Govetnient property, a con- 
tractor employs workers not provided for by terms of the purchase. 
order covering the move and it appears that the need for such extra 
workers resulted in part from deficiencies in performance by the con- 
tractor and in part from failures of cooperation by the Government, the 
Board—noting the absence of any precise measurement for determining _ 
- the relative fault of the parties—resorts to a jury verdict approach i in 
finding. the amount to which the contractor is entitled for one of the : 
| items included in n the claim for equitable adjustment- Se eee, ree ener — O79 
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- CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 
- Damages—Continued - 


_ Measurement aoe ae . : tip 8 . Pass - 


Ay Where in. connection with the movement: of Government property, 2 , 
Z contractor. employs workers not. provided for by terms of the purchase 
_ order. covering the move and it appears that the need for such extra si 
workers: resulted in. part from deficiencies: in- performance: by the» ae 
| contractor and in part from failures of cooperation by the Government, fa Be 
| the Board—noting the absence of any precise measurement. for s 


. determining the relative fault of the parties—resorts to-a jury verdict 


| : approach in finding the amount to which the contractor is ‘entitled ae 


for one of the items included in the claim for equitable adjustment... 979. | 


"Equitable Adjustments 


: = 1. , Where neither what is described: as ins “reference reach/elaimn. reach” oie we 


7 approach nor the total-cost method: are found acceptable. as a proper = 

basis. for an equitable adjustment, the Board resorts to. the so-called 
jury verdict method for determining the amount of the equitable - 
adjustment to. which the contractor _is entitled by reason of the 
“ differing. site. conditions found .to have been. encountered by. the. 


ae .  Sontragtor: in construction of Tunnel. No. 3, a bored and concrete. ee a _ 
‘lined tunnel of the Navajo Indian Irrigation Project. ee ES SS er AB 


29, A claim predicated upon defective specifications | is denied where assuming _ 


arguendo that the specifications. were defective, the appellant failed to _ oe 


e show that it incurred any additional costs by. reason of the. allegedly 


defective specifications See de Ee Oe Oe ae, aes ae Pig 305 se 


a 3. Where under a Treroofing contract ‘the quantity of ohne required to. be ha 

~~ used is substantially greater than the approximate. quantities estimated. oe 

| — by the Government in the invitation for bids and there was no provi- te: 

sion included therein requiring or requesting that the quantities ae aed & 
specified be verified by prospective bidders, the Board finds. that. the — ae 

, substantially . greater amount of roofing required. to complete. the: 


a contract work than the Government had estimated constituted a first. 2 ries 


2 category differing site condition for which the contractor is entitled: : 


_ to an equitable adjustment in the contract price) 20 le : 8386. a 


. a “Where the Government. admits liability. and the quantum evidence! ad- aes 
| ‘duced by the parties is not satisfactory, the Board will determine the ee 
= 2 amount of equitable adjustment by utilizing the j jury verdict approach. 895 
. 5. Where i in connection with the movement of Government property, a con- > 
“tractor employs workers not provided for by terms of the purchase 
‘order covering the move and it appears that the need for such extra 
.. workers resulted.in part.from deficiencies in performance by the con- | 
_. tractor and in part from failures of cooperation by the Government, the 
_.. Board—noting the absence of any precise measurement for determining 
the relative fault of the parties—resorts to a jury verdict approach in 
finding the amount to which the contractor is entitled for one of the 


items included in the claim for equitable adjustment_-_--__---- | 979 2 : 


6 A construction contractor’s claim for interest. under the Contract Disputes 
| _ Act of 1978, is denied where the Board finds that the underlying claims 
for an equitable adjustment were negotiated to settlement as evidenced aa 
bya written. agreement between the parties which contained no ‘pro- 
“vision postponing the finality of the settlement pending the resolution of - 
the claim for interests s22o 2 Sac ee A008 
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CONTRACTS—Continued © 
DISPUTES AND REMEDIES—Continued 


Jurisdiction . a | 
. A claim of mutual mistake asserted under a tree thinning pontaee is dis- _ 
- missed for want of jurisdiction where the Board finds (i) that it has no 

- authority under the Disputes clause to reform contracts and (ii) that | 


| _ since appellant did not elect to proceed under the Contract Disputes 


Act of 1978, the Board derives no reformation authority from the Act 
in this instance.-..-.0.----2----2-.u---- Siete ae iwielemicoeei a er 7 


2. A claim based primarily upon an eae to a contractor i is approved 


* af The Board. held that since its jurisdiction is appellate only, it may not 


“ey 


double: roofing was encountered: and no showing was made that any _ 


consider claims presented to. it without such claims first having been . 
submitted to the contracting officer for consideration and decision--- 
An appeal may be decided on the basis of a theory not. advanced by the ; 
_ parties so long as the theory is consistent with the facts of record or ~~ 
legitimate inferences therefrom____--__----2_----------------1-+- : 
Written notice given a week after completion of the sontract work is found A 
to satisfy the requirement of the Differing Site Conditions clause for. 
written notice to the contracting officer before the conditions. are 
- disturbed. where the evidence shows that the Government had actual 


notice of the operative facts related to double roofing at the time the 
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_where the Board finds the evidence of record substantiates the Govern- 
ment claim and it does not appear that the appellant has ever contested —s 
either the fact or the amount of the overpayment or adjustments . 
_. related to such overpayment which have the effect of. reducing, the 
re amount of the Government's claim. ..-- 22-3255. peso lee Snes | 
oe? 3. A protest of award by an unsuccessful bidder i is dismissed where the Board : 
finds that it has no jurisdiction over bid protests under either the 
disputes clause or the Contract Disputes Act of 1978_ ete d Saatee lat | 
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| ~ prejudice to the Government had resulted from: the belated written > 


Substantial Evidence — - 
de In a case involving the assertion of a differing site conditions siete under a a 
contract for the construction of concrete lined tunnels for the Navajo eee 


< Indian Irrigation Project, the. Board follows.the Court of Claims in 
~ holding that it is not necessary for the “indications” in the contract to. 
- be explicit or specific, it being sufficient for there to be an indication on 
the face of the contract documents causing.a bidder reasonably to - 
expect that there were no “subsurface or latent” physical conditions at 
7 . the site differing materially from those indicated in the contract__~-_. | 
2, Where the Board finds appellant’s evidence with respect to two alleged | 
conversations to be little more than conclusory hearsay without | 
| Serene to literal substance and appellant alleged that certain draw- 
_ings had been approved by. the Government, when the clear language — 
of the responses to the submitted drawings indicated rejection, the - 
Board holds that. appellant has failed to sustain its burden of proof, - 
because. of failure to prove the allegations of its complaint by any sub-. 


stantial evidence, and denies the claim of appellant for costs incurred 


to furnish and install. insulating fittings required by the specifications 
ae connection with the construction of a pipeline... se ete ee eesene * 


~-notice-..2-.---- pone ee ee es 722, , 


41 
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‘CONTRACTS—C ontinuéd 


DISPUTES AND REMEDIES—Continued 
Termination for Default 
Generally es : 7 
1. Where the. contractoi aiveed pentrace items which failed to substan 
ally conform with the contract specifications, and where the contracting 


officer terminated the contractor’s right to proceed with performance 


of the contract work because of the contractor’s nonconforming de- 


. ~ livery, the Government’s termination for default was proper. Sees 
2. Where the contractor established that a critical diesel fuel shortage pre- 


1163 


Page 


- 826, 


vented timely completion of. the contract, and that such shortage was | 
unforeseeable, beyond the control, and‘without the fault or negligence : 


of the contractor or its subcontractors or suppliers, the Board held that 
the contractor. proved excusable cause. for delay_-.--- Josh eeles 
FORMATION AND VALIDITY - ae 
Authority to Make = 


a Ee When a: contractor expressed a. Gesike to wvoid iets action madd suggested. 


689 


, submitting a dispute to arbitration. rather than following the dispute  _—— 


- resolution process required by the disputes clause, the contracting offi- 
cer was without authority to delegate his duties under the disputes 


-_elause to an arbitrator and the document entitled. ‘(A preement, to Sub- — | 
mit to Arbitration” was a nullity which conferred no right on the con- | 


tractor to. claim expenses during the arbitration period... —-+- : 


_ Fixed- -price Contracts. 


991 


1. Where an. appellant acknowledges that it received a onitohase: order: 
galling for moving Government-owned furniture. and furnishings ~- 
_ shortly prior to the move and: the record shows that without making » oe 
a protest. of any kind the:contractor proceeded with the move:and ~ 
that it subsequently billed the Government for the services rendered © 


in.accordance with the rate stated in the purchase order, the Board 


neat - finds the’ purchase order to constitute the agreement of the parties... —_ ‘ 
_ 2. In.a case involving the movement of Government office furniture and 


furnishings within the State of Colorado, the Board finds (i) that oe 
the National Park Service is not required to pay a higher rate for the — 
os movement of its property than the rate negotiated with the contractor 


as reflected in an accepted’ purchase order and (ii) that it is not 
required to forego presenting to the contracting officer for decision 
a claim for damages sustained to .Government property during 
~ the course of the move, even though at the time the move took place 
' the tariff rates promulgated by the Colorado Public. Utilities Com- 
mission required payment of a ‘higher rate than that specified in the 
purchase order and even though the same tariff rates required payment 
of the full amount billed for services rendered before claims against the 
carrier for damages to elas simet the move could be entertained _- 
Formalities = 


1. In a case involving fhe: tovenient aE: Govertiment: office furniture and 


furnishings within the State of Colorado, the Board finds (i) that the 


National Park Service is not required to pay a higher rate for the 


979 


movement of its property than the rate negotiated with the contractor 


ag reflected in an accepted. purchase order and (ii) that it. is not: re- 
| quired to forego presenting to the contracting officer for decision a 
| Bs claim for damages sustained to. Government. propery curing the 


979 
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nu  CONTRACTS—Continued 
FORMATION AND VALIDITY—Continued 


‘Formalities—Continu ed 


} ae | ‘Page 
course of the move, even though at the time the move ik place the Sa 


tariff rates promulgated by the Colorado Public. Utilities Commission _ 


| : order and even though the same tariff rates required payment. of the 
7 full amount billed for services rendered before claims against the 
carrier for damages to property during the move could be entertained - 


required payment of a higher rate than that specified in the purchase 


- Governing Law 


a. In a case involving the movement of Goveunent ‘office furniture and — . 

furnishings within the State of Colorado, the Board finds (i) that the > 

2 National Park Service is not required to pay a higher rate for the move-. __ 

2 ment. of its property than the rate negotiated with the contractor as ~ | 
-reflected in an accepted purchase order and (ii) that it is not required ia 
to forego presenting to the contracting officer for decision a claim for 

- damages sustained to Government property during the course of the _ 
-move, even though at the time the move took place the tariff rates 


_ _ promulgated by the Colorado Public Utilities Commission required 
_. payment of a higher rate than that specified in the purchase order and 


~even.though the same tariff rates required payment of the full amount: 


billed for services rendered before claims against: the carrier for dam- 


Implied and Constructive Contracts 


1 A Government motion to dismiss an appeal is granted where no express ” 


contract between the parties exists, there is no evidence from which 


-_an implied in fact contract could be inferred, and the Board. is without 
jurisdiction over ponitatts implied in law, assuming appellant is seek- 
ing full relief... -2. 2 ed a Sat al ial ec a ole caches goss se, 7 B00* + 


PERFORMANCE OR DEFAULT 
Breach peat. 2a 8 , wa 
1. In a, contract which provided for ee spraying of herbicide on “grass “hss 


_ after spring sprouting and the Government, after giving notice to pro- 
ceed and granting permission to the contractor to mix the. herbicide 

_ for the entire project, changed its mind about the readiness of the grass 

_ for spraying and imposed a noncontractual requirement that the 
grass be 4. inches high before spraying, the Board found that. the 
_. Government breached its duty not to interfere with the contractor’s 
performance and that the contractor was entitled to damages in the 


form of standby costs for its helicopter and for the tank truck in which 


the herbicide was mixed._.-_-_...--..__---.----_ OP oe 6 te Se oat 


Excusable. Delays © nF Py | 
‘1. Where a prime contractor’s Widnes performance of its contractual obliga- 
tions was caused by its sole source subcontractor’s failure to perform, 


‘the prime contractor assumed the risk of such nonpelformance by its _ 


ee and the prime contractor’s delayed performance was 


not an excusable cause of deley cognizable under the default clause___ 
2, Where the contractor established that. a critical diesel fuel shortage pre- 
vented timely completion of the contract, and that such shortage was. _ 
unforeseeable, beyond the control, and without the fault or negligence | 
of the contractor or its subcontractors or suppliers, the Board held that” 
the contractor proved. excusable enusé for Gelay cue ck chee le toe | 


979 


ages to. property during the move could be entertained. _.=-_.----. © 979 : 
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a ce ee | 
_ PERFORMANCE OR DEFAULT—Continued 
- Waiver and Estoppel | 


ne ‘Where the ‘Government's. conan constituted encouragement te: a, ‘con- on 
tractor to proceed. with. performance of the contract work after the : 

- delivery’ date had passed, and where such a ecntractor incurred. ‘per-_ 

- formance costs in reliance thereon, the Government ‘has Wee’ the | 

is delivery Ribas ag ROT AO Sara Set ie, ceo ae : 


e ENDANGERED SPECIES ACT OF 1973 
al SECTION 1 a 
Consultation 


as ‘The. July 19, 1978, ‘Solicitor’s Opinion 85 LD. 275 (1978). pelating to - 


analysis. of ctimulative effects during consultation pursuant to. sec. 7 
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= of the Endangered Species Act, and the July 24, 1978, memorandum, - | 
which was a supplement. to that opinion, are withdrawn: Any further) 


- legal advice on the matter will be provided by. the Associate Solicitor a 


for Conservation and Wildlife. _._____ cd Saket ae Cotuiea we wade 908 


, 2, Eailier Solicitor’s Opinions on cumulative impact aug have been 
withdrawn. Solicitor’s Opinion M-36905. (Supp.), 88 I.D. 903 (1981). 


See. 7 consultation under the Endangered Species Act must consider 


- past and present impacts of all projects and human activities, whether 


private, state or federal. Consultation must. also consider the cumu- | 


~~ lative impacts of other proposed future federal projects in the vicinity 
which: have. undergone sec. 7 consultation and: received favorable 
biological opinions. Finally, consideration should also be given to 
the impacts of proposed state or. private. actions. whose completion 
“prior to the completion of. the federal project, subject to consultation 
is reasonably certain - ans Riteee eee eee ee awe 
EQUITABLE ADJUDICATION | a | =. 
GENERALLY . | | | 
1. The Department i is not. estopped from eons an oil and. gas Tense offer 


903 | 


because the offeror. allegedly relied on the acceptance. by employees a 


ina BLM state office of a plan designed by the offeror to remove a fatal 
~ defect in the. offer,. where the offeror had both constructive and actual 


knowledge that the BLM state office employees are subordinate per-. 


_ sonnel and that their decisions are subject. to reversal on review at the | 
Secretarial level_____- ee eevee oe ea eee ee eac tee 


ESTOPPEL 


le Reliance on erroneous or incomplete information bieaen — Federal em-— : a 
370” 


_ ployees cannot create any rights not authorized by. Jaw_.2.--_- 


480 


2. ‘The Department is not estopped from ‘rejecting an oil and gas lease offer ~ oe 
because the offeror allegedly relied: on the acceptance by employees i ina 


-_ BLM state office of a plan. designed by the offeror to remove a fatal de-. 
feet in the offer, where. the offeror had both constructive and actual 


_ ae knowledge that: the BLM state office employees are subordinate: per- | 


sonnel and that their decisions are subject to reversal on review at 


the Secretarial WeGeli tae Bae Sek oe Per ee : 
3B. Failure to disavow a, state memorandum implying OSM approval of its : 
. contents or failure to object to the issuance of a state permit. containing - 


- terms inconsistent. with Federal regulations does not. constitute action Ope, Ve 34 
—862 CO 


that.estops OSM from taking an enforcement action______..---___- 


a The authority of the United States to enforce a public right or - protect a 
wen ae interest is not vitiated or lost. through lack of enforcement by 
some of its officers... ---. So Bae 2Ss Seedicne seen eeee eee SS 
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EVIDENCE 
_ GENERALLY 
1, Settlement agreements compromising prior trespasses may beconsidered an 
admission of liability only where, by the terms of a settlement, liability 7 
is admitted. Where, however, liability has been initially determined in 
a Departmental adjudication, such a determination is properly con- 
‘sidered in a subsequent hearing. As probative of the issue of ‘‘repeated”’ 
violations, absent a stipulated settlement which expressly vacates the __ 
factual determinations made in the prior adjudication_-___- alate ape 276 
cr “Although at common law, abandonment of a mining claim can be establish- a 
ed only by evidence demonstrating that it was the claimant’s intention _ 
to abandon it and in fact did so, in enacting the Federal Land Policy 
. and Management Act of 1976 (43 U.S.C. § 1744 (1976) ) Congress 
specifically placed the burden on the claimant to show that the — 
_ Claim has not been abandoned by his compliance with the Act’s re- 
_. quirements, and any failure of compliance produces a conclusive. pre-. 
- sumption of abandonment. Accordingly, extraneous evidence that. a 
- claimant intended not. to abandon his claim may not be considered in 
: SUCH COSGS ses 2ea ss ee eee see ee eee cemee 
BURDEN OF PROOF = 7 od 
As After holding a hearing pursuant to the Administrative Procedure ‘Act, 
an Administrative Law Judge may properly find that an individual 
_ has committed a grazing trespass if that finding is in accordance with, sa 
and supported by, reliable, probative and substantial evidence. -.-_- ».. 275 
Z: Where the evidence as to specific trespass indicates that, of a number of | 
cattle counted, some were located on intermingled private land, but 
there were no barriers, either natural or artificial, which would have 
; prevented the cattle on private land from going onto the public land, 
it is proper to find that all cattle counted would tend to consume for- 
_ age at a rate proportional to the ratio of forage available on private 
and public lands. The burden then shifts to the grazing licensee to rebut 
this a See Se MORIN ae AE See a Teneo eee = 
CREDIBILITY _ 7 
1. Where the testimony of sinetlaaes only witness testifying with seenenk to 
contract performance was found unworthy of belief and not credible, _ 
the Board holds that it has the discretion to reject all the testimony 
of such witness except that which has been corroborated; and the _ 
Board concludes, that except for one of the claims for an equitable ad- — 
justment conceded by the Government, there was. no corroboration. 7 | 
of the discredited testimony, and, therefore, the remaining claims of © = 
appellant must be denied for failure.to sustain the burden. of proof _- 591 | 
" PRESUMPTIONS 5 | 
_1, Although at common law, abandonment of a mining seta can ae eases 
‘lished only by evidence demonstrating that it was the claimant’s 
- intention to abandon it and in fact did so, in enacting the Federal © 
- Land Policy and Management Act of 1976 (43 U.S.C. § 1744 (1976)) . 
Congress specifically placed the burden on the claimant to show that - 
the claim has not been abandoned by his compliance with the Act’s © 
requirements, and any failure of compliance produces a conclusive 
presumption of abandonment. Accordingly, extraneous evidence that 
- a claimant intended not to abandon his claim may not be consideredin 
sich Cases ss 4-2 suja seus ee oue ee ce aa 
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EVIDENCE—Continued | 
- PRESUMPTIONS—Continued 


- charged their duties and not lost or misplaced legally significant 
' documents filed with them is rebuttable by probative evidence to 


167 


3 | - Page 
2. ane: legal presumption that administrative officials: have re diss 


the contrary. However, an affidavit that evidence of assessment | 


work was. ‘timely filed with the proper BLM office’ must ordinarily 


be corroborated by other.evidence to establish filing where there i is nO 


_ evidence. of receipt of the documents in the lee eee goeee a 
SUFFICIENCY st oe 


— 874 : - 


7 ‘After holding a hearing pursuant to the Administrative Proosause ‘Act, eee 
- Administrative Law Judge may properly find that an’ individual has _ 


“ committed a grazing trespass if that. finding is in accordance with, 


 -and' supported by, reliable, probative and substantial evidence. eae 
as Where the evidence as to specific trespass indicates that, of a number of © 
 gattle counted, some were located on intermingled private land, but. 


275 


es .there were no barriers, either natural or artificial, which would have 


_ prevented the cattle on private land from going onto the public 


land, it is proper to find that all cattle counted would tend to consume 


- forage at a rate proportional to the ratio of forage available on private Pe 


< and public lands. The burden then shifts to. the grazing sais 
to rebut this presumption____:--22--_-2--- ee 
3. The legal presumption that administrative officials have arp bere ‘Gis 


276 


_ charged their duties'and not lost or misplaced legally. significant 


documents filed with them is rebuttable by probative evidence to the. 


| contrary. However, an affidavit that evidence of assessment work was : _- 
” timely filed with the proper BLM office must ordinarily be corroborated | 


~ by other evidence to establish filing where there -is no evidence of 


| receipt of the documents in the sl alata cade aad 
WEIGHT a 


| 874, | 


* Fes Where the foxes of appellant’s éniy witness testifying with respect to : | 
7 contract performance was found unworthy of belief and not ‘eredible,. 
- the Board holds that it has the discretion to reject all the testimony of - 


:, ‘such witness except that which has been corroborated; and the Board 


“ . concludes, that except for one of the claims for an equitable adjustment _ 
conceded by the Government, there was no corroboration of the dis- | _ 


: credited testimony, and, therefore, the remaining claims of appellant © 
7 must be denied for failure to sustain the burden of proof -- Bees: 5 


"FEDERAL EMPLOYEES AND. OFFICERS. 


591 


- See also Administrative Authority, Claims Against the United States, < 


_ Officers & Employees—if included in this Index. a 
AUTHORITY. TO BIND GOVERNMENT : | 
1. Reliance on erroneous or incomplete information provided by Federal em- 
ployees cannot create any rights not. authorized by law____- ose 


Zz ~The Department: is not estopped from re} jecting an oil and gas lease offer 
: because tlie offeror allegedly relied on-the acceptance by employees ina | 
' BLM state office of a plan designed by the offeror to remove a fatal de- 
fect in the offer, where the offeror had both constructive and actual 


knowledge that the BLM state office employees are subordinate per- _ 
| sonnel and that their decisions are subject to bev clear on review at the a 
- Secretarial level see RE het RIO ce eS arena as Seen ae @eeeed beers. |, 
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FEDERAL GRANT AND COOPERATIVE AGREEMENT ACT OF: 1977 ey 
DISTINCTION BETWEEN COOPERATIVE AGREEMENTS AND GRANTS “Sa Page = 
1 If substantial. involvement is anticipated between the agency and the state a oe 
_. g cooperative agreement is to be used to accomplish the public purpose 
- of support. If no substantial involvement is anticipated a grant agree-  - 
—. ment should be executed to accomplish the public purpose of support or 
stimulation authorized by Federal statute. Because substantial in- 
volvement is anticipated in. the instant ‘matter, a grant. agreement gies 
-. would be the proper vehicle for accomplishing the. public a of 


SUPP OM oo nnn nen eee ene tee 90900 


‘SELECTION. OF INSTRUMENT ee 
1. Secs. 5 and 6 of the. Federal Grant and. Cooperstive cee ae ae ee 
: 1977 require an agency to use a grant or cooperative agreement and. 2a 
~ nota contract whenever, as in the instant matter, the principal purpose 
. of the relationship between the agency and the state is the transfer 
- of money, property or services or anything of value to a state or local 
government or other recipient to-accomplish a public purpose of sup- Panes 
- port or stimulation. authorized by a Federal statute, rather than ac- 
'. quisition by purchase, lease, or barter, of property or services for direct —? 
benefit or use of the Federal Soren ees a "293. 
"USE OF A CONTRACT ; "ay 
1. Under sec. 4 of the ‘Federal Grant and Cooperative Mersenent Ree of ; 
1977, 41 U.S.C. § 501 (1976), a contract would not be used to transfer 
funds from a bureau to a state for the purpose of constructing rec- 
reational facilities on Government owned land when the transaction 
is accompanied by a long term lease of the land to the state because — | 
the principal purpose of the relationship is.for the benefit of the 
state and not. ‘for the direct benefit or-use of the Federal Govern- : 
ment. Agi Pees ei lark ee ene erica eet See ean - 228 


FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976 
— See also Hearings—if ae in this ras, 


‘GENERALLY 3 oe 
a Neither FLPMA nor the Taylor cee Act authorizes seni 7 
of water or provide an independent statutory basis for claims for . _ 

water uses inconsistent in any way with a substantive requirements Gece 

. « MOT Stale IAW ene32 ob Su ee oma te ee ae ce 253 — 
2. the standard of. review in the case of a Hight-of-way: application for 

a water diversion project is whether the decision demonstrated a rea- 

-soned analysis of the factors involved, with due regard for the public _ = 
interest. A-decision to reject such an application will not be affirmed  —>—~ 

where the record lacks sufficient reasons to. support Weeoueeccessss 2208 5 


_ ASSESSMENT WORK 
1. The failure of a holder of a millsite claim which has been prone seared 
- under 43 U.S.C. §1744 (b) (1976) to file an annual notice of intention 
~ . to hold the millsite is a curable defect and the millsite may not be 
—: deemed to have been abandoned absent a failure to comply with a gs 
- ‘notice of. deficiency- nS eras Sen Sse ee eg eee ee - - 644 © 
- EXCHANGES : | eae aa? 
i. ‘State exchange apulcnuend pending on Oct. 21, 1976, may be ed 
| under sec. 8(c) of the Taylor Grazing Act, 43 U.S.C. § 315g(c) (1970), 
 6nly if the state had complied with all the requirements necessary, to 
vest rights to the exchange in the state; all other applications must be 
ss: processed under sec. 206 of the re Land Policy and ee | 
a: Act of 1976 ieee ei tS as ee he a et 282. 
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FEDERAL LAND POLICY . AND MANAGEMENT act oF 1976—Continued 


EXCHANGES—Continued. a es Deas a 
2, A protest against re of a: cetate ane Paclieeto! is ree ey Be, 


’ dismissed. where the exchange is: shown to be in the public.interest  - 
under sec. 206, of the Federal Land Policy and Management Act of 
1976, and it is immaterial that the protestants may be permittees or 
.. licensees of the selected lands whose grazing privileges would have been 
_-lost upon completion of the exchange, in that neither a licensee nor a 
. permittee has a vested right in the land covered: by the license or permit 
and such land is’available for selection bya StAtOs. oat 232 
RECORDATION OF AFFIDAVIT OF ASSESSMENT WORK OR NOTICE OF INTENTION TO HOLD 
. MINING CLAIM 
1. Under sec. 314 of the Federal Land Policy and Management Act of 1976, 
43 U. S.C. § 1744 (1976), the owner of a mining claim located berors 
_ Oct. 21, 1976, must file a notice of intention to hold or evidence. of 
: performance: of annual assessment work on the claim on or before Oct. 
_ 22, 1979; and prior to Dec. 31 of each year thereafter. This requirement 
“is mandatory and failure. to comply is deemed conclusively to constitute. 
an abandonment of the claim n by the. owner and renders the claim a ee 
| | WOId 22222) he ee ba eC hs Sanna Be ia ce de She a —. B69 - 
a 2 ‘Although at common law, abandonment ae a mining claim can be: estab- fee I 
| “lished only by evidence demonstrating that it was the claimant’s 
intention to abandon it. and in fact did so, in enacting the Federal . 
~ Land Policy and. Management. Act of 1976 (43 U.S.C. § 1744 (1976)) ae: 
| Congress specifically placed the burden on the claimant to show that _ 
the claim has not been abandoned by his compliance with the Act’s 
sac requirements, and any failure of compliance produces. a conclusive | 
: _ presumption. of abandonment. Accordingly, extraneous evidence. that | 
| a claimant intended not to abandon his. claim may not be considered gto dhe 


oy MSUCh ChSes oe Gk oo Sk a - 870 


| 3. Department of the Tntetior: as an agency of thee executive egal of Gov-__ a 
ernment, is without jurisdiction to consider whether the mining claims 
= ‘recordation. provisions of the Federal Land Policy. and Monegenent se Aes “es 
fr - Act. of 1976 are constitutional. _____ Be ee ep Nag me eR ne Oo FO — 870. 
4, Deficiencies under the regulations i in the content of an affidavit of. assess- 2 ee 
| ment work or notice of intention to hold filed with the’ Bureau of Land | 
7 Management. with respect +o an unpatented mining claim may be -— 
 eonsidered ” curable and do not result in a con clusive. presumption of 
abandonment of the claim where the filing meets the requirements. 
of sec. 314 of the Federal Land Policy. and Management. Act. of 1976, a ete 
AS08028 1744501976) o62 ee ee Cee a eee eee ~ 682. 
5. With respect to unpatented mining claims located after Oct: 21, 1976, the oe 
fact that the requirement for performing assessment work under the —_ 
mining law has not yet accrued does not obviate the necessity of 
filing either notice of intention to hold the claim or evidence of ‘assess- 
ment work with the local recording office where the notice of location 
-. is recorded and a copy. thereof with the Bureau of Land Management 
prior to Dec. 31 of the year following the calendar year in which the | 
elaim was located under sec. 314 of the Federal Land Policy eae 
a ‘Management Act of 1976, 43 U.S.C. § 1744 (1976)__-_ =. 2 eee ree 682 — 
6. Under sec. 314 of the Federal Land Policy and. Management. Act of. 1976, 2 
- 43 U.S:CY § 1744 (1976), the owner of a mining claim located | on or. ; 
‘before Oct. 21, 1976, must file a notice of intention to hold of evidence _ 
of performance of annual assessment worl on the elaim on oF rt before 


“1170. 
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_ FEDERAL LAND POLICY AND MAN AGEMENT ACT OF 197 é—Continued _ 
RECORDATION OF AFFIDAVIT OF ASSESSMENT WORK OR NOTICE OF 
INTENTION TO HOLD. MINING CLAIM—Continued 


~ Oct. 22, 1979, and prior to Dee. 31 of each year ndeneation This re- 


"Page | 


. quirement is mandatory and f ailure to comply is deemed conclusively | = 


to constitute an abandonment of the claim Pye the owner and an | 
5 © UNG Clair VOI. Psat ae Bk oe ase Se ee ee Naa a | 


7. Department of the Interior, as an. agency of ‘the. executive branch of 


Government, is without jurisdiction to consider whether the mining © 
claims recordation provisions of the Federal Land Policy and Manage- 


ment Act of 1976 are: constitutional..___._..-_ Serre ogre eee aeaee 


RECORDATION OF MINING CLAIMS AND ABANDONMENT. : 
1. The conclusive presumption of abandonment which enc ‘the failure 


to file an instrument required by 43 U.S.C. § 1744. (1976) is imposed 
by the statute itself. A matter of law, it. is self-operative and does not 
depend upon any act or decision of an administrative official. In 


enacting the statute, Congress did not invest the Secretary with x 
authority to waive or excuse ‘noncompliance with the statute, or to — 
ate afford claimants any relief. from the statutory consequences... 

ie ‘Ghider sec. 314 of the Federal Land Policy and Management Act of 1976, 43 


U.S.C. §.1744 (1976), and 43 CFR 3833.1-2(a), the owner of_ an 


_ unpatented mining claim located before Oct. 21, 1976, ‘must file on or - 


918 


919 
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_ before Oct. 22, 1979, in the proper BLM offive: a copy of the notice — 


“of: location or the claim will be conclusively deemed to have been - 
sya 


abandoned and declared void _ LSD Bs CPR ones nl AOR Bi st og ep  e  g SaNg 


| 3. Where an unpatented mining claim is located in Alaska. near the dividing 


| . 4, The failure to file the instruments required by sec. 314 of. the Federal Land - 
3 Policy and Management Act of 1976, 43 U.S.C. § 1744 (1976), and 


> 


line separating - the Anchorage and Fairbanks districts, indicated on the 

| map in 43 CFR 1821.2-1, such that it is virtually impossible from the 

- Map to determine with substantial. accuracy. in which district the 
—- mining claim lies, the timely filing of the location notice by the owner | 
_ of the claim in either the Alaska State Office or the Fairbanks District’ 

_ Office will be considered as satisfying the requirement of 43 CFR 


3833.1-2(a) of filing in the proper BLM office__+---=-__-_.-------- 


43 CFR 3833.1 and 3833.2 in the proper Bureau of Land Management 


_ office within the time periods prescribed therein conclusively consti- | 
tutes an abandonment of the mining claim by. the owner... --..----- : 
5. Oil placer mining claims located pursuant to the Petroleum and Mineral 


Oils Act of Feb. 11, 1897, c. 216, 29 Stat. 526, and preserved by sec. 


37 of the Mineral Leasing Act of 1920, 30 U.S. C. § 193 (Supp. IT 1978), - 


are subject to the recordation requirements of sec. 314 lf the Federal 
Land Policy and Management Act of 1976, 43 U.S.C. § 1744 (1976)- 


‘The conclusive presumption of abandonment which attends the failure to 
file an instrument required by 43 U.S.C. § 1744 (1976) is imposed 
by the statute itself. A matter of law, it is self-operative and does not 
depend upon any-act or decision of an administrative official. In enact- 
ing the statute, Congress did not invest the Secretary with authority a 

_ to waive or excuse noncompliance with the statute, or to afford elaim- 
ants any relief from the statutory consequences... - gee setae : 
@. The recordation provisions of sec. 314 of the Federal Land Policy and Man- 


-- agement Act of 1976, 43 U. S.C. § 1744 (1976), applies to claims which 
~ rely on the provision of 30 U.S.C. § 38 (1976) to prove location and 


- posting, Where. such claims have not been duly recorded, they are a 


587. 


874 
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FEDERAL LAND POLICY AND MANAGEMENT Act oF 1976—Continued 

- RIGHTS-OF-WAY. | . - 

1. The standard: of review in iis: case. of a ane oe apoieeien for a. 
water diversion project is whether the’ decision demonstrated a 
reasoned analysis of the factors involved, with due regard -for the 
public interest. A decision to reject such an application will not be 
affirmed where the record lacks sufficient reasons to support it___._- 


oun 


Page 
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2.. Rejection of a right-of-way application for a water diversion. project will. . 


not be affirmed. where the record does: not support a finding that. 


approval would be incompatible with BLM’s. timber management 


plan; that it would adversely affect wildlife; or that it would result . 


in a cumulative adverse HEpRee uate to the: public interest - Sopes% 
WILDERNESS | | 


1. Where an appellant eee with. tiie dehsion Below and seeks to have 


_ his judgment substituted for that. of. the detisionmaker, his appeal 


_ will be carefully considered, with. due’ ‘regard for. the ‘public interest. 


-~ However, where the responsibility for making such judgments has been © > 
exercised by an officer duly delegated with the. authority to do 80, 


his action will ordinarily be affirmed in the absence of a showing of 


~ compelling reasons for modification or reversal. -..2-2...---2------ 


: 2. Valid existing rights are limitations upon. the. Secretary’s authority. to 


manage activities occurring: within wilderness study area. ‘under the 


7 nonimpairment. standard, In general, phe nonimpairment standard — 


490 


—reinains the management norm unless it would preclude enjoyment of — | 


the rights. When it is determined that the rights can be enjoyed only. 


through activities that will permanently impair an area’s suitability, 


7 2 the Secretary must. manage the lands to prevent. unnecessary ° and : , eS es 
909°. 


a undue degradation and to afford envir onmental protection-- Bots ete | 
= a ‘The Bureau‘of Land Management is directed by sec. 603(c) of the Federal. 


Land Policy and Management Act of 1976 (FLPMA), 43°U:S.C. §1782, 
_ (c) (1976), to manage lands under review for wilderness:suitability so. 
as to prevent impairment of: wilderness characteristics, except. that. 
. the continuation of existing mining uses-in. the same manner and degree — 
-in which they were being conducted.on the date of enactment of 
FLPMA (Oct. 21, 1976) is allowed. Such grandfathered use is properly 


- regulated to prevent unnecessary or undue degradation of the land — 


and its TESOUChs ae heute hee 8k ee ‘1115 


| 4, ‘The: existence of mining operations. actually being conducted-on the land 


on Oct. 21, 1976, and not mere statutory right ‘to use is required to ~ | 


| ; authorize subsequent mining activities in the same manner and eee 
, °: A mining claim located prior to the Federal Land Policy and Management 


1115 


Act of .1976 (Oct. 21, 1976) on which a valid discovery has existed . 


from Oct. 21, 1976, to the present constitutes a valid existing right. 


The owner of such @ claim on land under wilderness review will be — 
- allowed to continue mining operations to full development even if 
operations will impair wilderness suitability, subject to regulation. to 


preclude unnecessary or undue degradation of the land and its” 
T@SOUTCES..~ «2-3-2 2 ew  nn - -Fo en eeenneen ete 


FREEDOM OF INFORMATION ACT (ACT OF JUNE 5, 1967) 


1, FOIA’s exemptions do not prevent USGS trom publishing its finding that: : 
a well is producible or from releasing wel) logs-....-.-._--.----.=-- ae 
nee Us GS finding that a well is producible is a central event in the operation bling 


of the Outer Continental Shelf Lands Act, as amended. ‘Therefore, FOIA 


requires US GS to release this finding to the PUblicei se ceee see 


1115 
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"FREEDOM OF INFORMATION ACT—Continued ~ na ee ee ee 


“3. Well logs and findings of producibility are at “trade secrets” within the ee 


meaning of 18 U.S.C..§ 1905 (1976) -.-- 22 2k 609 


Z Bee. 1905 allows disclosures authorized by law. 30 CFR 650. 3, Sromniaeted 7 
Ses to 43 US.C. §. 1352(¢). (Supp. IT 1978): and. ‘the Adminis-.. 
. trative Procedure Act, is’ adequate. authority for: disclosure of a _les- = 


See’s well log after a. two-year: pa oS confidentiality feuded eee + 3009 , : . 


GEOTHERMAL LEASES 
(See also Hearings, 3 Mineral Leasing Act—if included in: \ this Index.) 


"DISCRETION. TO LEASE. ) : | | 
1 ‘Decisions by. BLM. to. require s govestands of. special ‘Aipuisdea prior to 
| leasing certain lands for. geothermal resources will be upheld when the 
» record shows that the decisions reflect..a reasoned analysis of the fac- 

-.. tors. involved. based. upon. considerations of public interest, and no 
+) © sufficient: reason to disturb the decisions is shown. Where Geological — - 
Survey has reported that lands sought are valuable for geothermal 7 

resources and Congress. recently. passed legislation in.support of the 
ie development of geothermal resources, decisions requiring no surface. 
- occupancy stipulations will ‘be set. aside and the cases remanded for _ 
consideration of the feasibility of the pases issuing with less onerous) 
3 tenets ae ew. ewe eeecceseeseetues oe: -2 000) .> ” 
LANDS SUBJECT TO ease g tc ee , | ca) ee 
de Congress, with the passage of the Geothermal Steuer AGE 30 U.S.C. 5 1001 ee 
| et seg:, intended. that geothermal leases. be deemed as within the min- 
if: Seal leasing. exception of sec. 4(d)(3).of the. Wilderness Act of 1964, 
16 U.S.C. § 1133(d) (3). ‘Designated wilderness are open to geothermal. 
_ leasing to the same extent. they would have been at the date of their _ 
creation. Such leases are subject: to the provisions of sec. 4(d) (3) of. the 


i Wilderness ‘Rebivagco sagt oo sa cae a a pice ae _ 813 | oe 


. “STIPULATIONS | | a Las 
he: Decisions by BLM to’ require acceptance’ of. special stipulations prior to . 
leasing certain. lands for geothermal resources willbe upheld:when . ~~ 
the record shows that the decisions reflect a reasoned analysis of the > 
. factors involved based upon considerations of public interest; and no | 
sufficient reason to disturb the decisions is shown. Where. Geological | 
‘Survey has reported that lands sought. are valuable for geothermal 
". resources. and Congress recently passed legislation. in support of the — 
development. ‘of geothermal: resources, decisions requiring no’ surface - | 
. occupancy stipulations will be set aside and. the cases remanded for: 
-. : consideration of the. feasibility of the leases. ee with less. onerous | A 1a, 
Pore eg ee ae ae tire ewe Bee oa? G09 


7 GEOTHERMAL RESOURCES 


“1 . “Mineral, “ ‘Géstisrrial ata aS. , defined in sec. - 2(0) or the Gectrerpal . | 
| «Steam Act of 1970, 30 U.S.C. § 1001(c), is not a. “mineral” asthe term 
-is used in the mineral leasing laws. Congress: generally did not. intend 


“the Steam Act to be treated | as a “maineral. Jeasing law.’ ana nee naan oe 813 = ee. 


IN DEX-DIGEST 


“GRAZING PERMITS AND LICENSES - | 
_ (See also Appeals, Hearings, Taylor Grazing ree 
if included in this Andex.) 
‘GENERALLY Pa | 


owe 


| ) , Pago < 
De In n ascertaining the reasonableness of a rental rate increase for grazing Jands 


permitted under authority of 25 CFR Part 151, it was error for the _ 
- Administrative Law Judge to conclude that “ ‘fair annual return”? to. 


~ which Indian landowners are entitled under the regulations is “some- | 
| thing | different .and less than: fair market value.’”?-_..--..__---- , 
2, The inder endent market survey utilized by the Bureau of Indian Affairs in 


. oh . 


justifying an increase in. grazing rental. rates on the Fort Berthold Res-. van 


. ervation cannot be regarded as invalid on. grounds that off-reservation 
transactions were included in the- AUC Y oe oe ees mee : 
eo th reviewing action of the Bureau of Indian ‘Affairs in raising grazing rental 


rates, the Board of Indian Appeals should overturn the action only if it 


- is found to be unreasonable. As long as the Bureau’s action is supported 
in law: and by substantial evidence, it would be an inappropriate intru- 


 sion.into the Bureau’s function for the Board. to substitute its judg- 
ment for the agency paces eras Se eis wack a She eueocts —s 
. CANCELLATION. OR REDUCTION oe ot pe Sa _— , 

1. BLM may temporarily suspend portions of 3 maximum | allowable active 
grazing preferences under 43 CFR 41 10. 3-2(a) authorizing suspensions 
in cases of. “drought, fire, or other natural causes,” in order to provide 

forage for Xcess wild Borges. 2a nana aen Benen wee ce en en ne 
HEARINGS a a : ‘ 
1. Settlement agreaments compromising prior. trespasses may be considered 
| an admission of. liability. only where, by the terms of a settlement, 


liability is admitted. Where, however, liability has been initially » 


determined in a. Departmental adjudication, such a determination 


is properly considered in a subsequent hearing. As probative of. the . 
issue of ‘ ‘repeated” violations, absent.a stipulated settlement which | 
expressly vacates the factual determinations made i in the Hor adjudi- 


TRESPASS 


1. Ino determining whether erasing trespasses are. “ewillful, te intent sufficient | 


to establish willfulness may be shown. by proof of facts which objec- 


315 


315 


665 


276 


tively show that the circumstances do not comport with the notion that _ ‘ — 
the trespasser acted. in good. faith or innocent mistake, or that his. 
or her. conduct’ was. so. lacking in. reasonableness or responsibility ty 


that. it became reckless « or asus cs oo Paes eee tac 
‘HEARINGS = . DeGhat ee e oe te 


(See also Administrative. Procedure, Federal Land Policy & ididoetene Act | 
of 1976, Geothermal Leases, Grazing Permits & Licenses, Indian Probate, — 
Mining. Claims, ‘Multiple Mineral: Development Act, ‘Rules of Practice, . 


Surface Resotirées Act, Water Pollution Control—if included i in this Index.) 


7 . Settlement agreements compromising prior trespasses may be considered 
an admission. of liability only where,’ by the terms of a settlement, _ 
: liability i is admitted. Where, however, liability has been initially deter- | 


~- mined -in a. Departmental adjudication, such a determination is. prop- 


erly. considered in a subsequent hearing. As probative of the issue 
of - “repeated”? violations, absent a stipulated settlement which ez- _ 


_pressly vacates. the factual determinations made in the = prior 


= adjudication - - --_ hes Ee eet ote See ee ee een ee eens 


276 
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INDIAN ALLOTMENTS on PUBLIC DOMAIN 
LANDS SUBJECT TO | 
i. The effect of the issuance of a patent is to transfer legal title from 


United States and to remove the land from jurisdiction of the De-. 


Page 


_ partment of the Interior. Where BLM’s records show lands have been ie 


patented, an Indian allotment application filed under the General. 
oe Act of Feb. 8, 1887, for such lands is properly ilor ede ; 


"INDIAN LANDS 


(See also Exchanges of Land, Indian Probate, Rights-of-Way—i included 


- in this Index.) 
; ALLOTMENTS | 
Alienation. 


1. Where the owner of an Alaska Native allotment notified the Bien of. 
Indian Affairs that an agreement to alienate part of his allotment had — 


been procured from him by fraud and that he revoked his consent to the 


244 


- use of his land for a road and pipeline by the State of Alaska, the Act- 


ing Area Director-correctly declined to take action to grant an easement 


across the allotment to the State for a road and pipeline. Depart- 
mental regulations deny the agency authority to permit alienation - 
of part of an Alaska Native allotment subject to restrictions against 


_ alienation where the allottee refuses to consent to the alienation, and 
there is no other provision of law requiring or r permitting the an nanlons 
GRAZING 

| Rental Rates 


‘1020 


1. In ascertaining the reasonableness of a rental rate increase for grazing tangs : e 
permitted under authority of 25 CFR Part 151, it was error for the 
_ Administrative Law Judge to conclude that “fair annual return” to 


‘which Indian landowners are entitled under the regulations i is: “‘some- 


thing different and less than fair market value.”_......-..--.---___ | 


2. The independent market survey utilized by the Bureau of Indian Affairs 


in justifying an increase in grazing rental rates on the Fort Berthold ' 
Reservation cannot be regarded as invalid on grounds that off-reserva- = 
315 — 


tion transactions were included in the survey._--..--_.-..--.--.__- 
8. In reviewing action of the Bureau of Indian Affairs in raising grazing 


- rental rates, the Board of Indian Appeals should overturn the action | 


only if it is found to be unreasonable. As long as the Bureau’s action 
is supported in law and by substantial evidence, it would be an 
inappropriate intrusion into the Bureaw’ 8 function for the Board to 
4 _ substitute its judgment for the agency’s...-.----._--.--.---.- Saks 
| ‘PATENT IN FEE ; a ie 
Jurisdiction 


1. The Federal: trust responsibility over allotted land: or any fractional ; 


share thereof is extinguished as to that interest immediately upon 
its acquisition by a non-Indian. The ministerial issuance of a fee 


patent serves only a recordkeeping function and is without legal : 
- significance in respect to dissolution (of the Department's role as” 


WOIUS(CG 2) Ceeucedaete hoe eu etee cote teme sacs sete ee ae eee ae 


315 


315 


| 987 
2. The Department of the Interior owes no fiduciary. duties of any kind Bee? 


| to a non-Indian who has: acquired an interest in allotted trust land... _ a - 987 , 


| ea : 


: INDIAN PROBATE 


1% 


(See also Appeals, Bureau of Tadiaa Affairs, Hearings, Indian Lands, Indian: — 


Tribes, Rules of Practice—if included in this Index.) 
“ADOPTION (See also CHILDREN, sae at eee in this Index aoe 
3 Generally 


| Soe 7 Page 
1. The Act of July 8, 1940, 4 Stat. 746 (25 US. 0. 5 3720 (1976)) gave 


limited authority. to. agency. superintendents over the adoption of 


Indian children. Evaluated in light of its legislative history, the Act 
must be read as allowing superintendents to validate adoptions agreed. = 
410 © 


| to in writing by Indian parties as well as Indian. custom adoptions__ 
2, The Act of Mar. 3, 1931, 46 Stat. 1494, relating to the adoption of Indian 
children on the ‘Crow Reservation in Montana, vested the. Superin- 


_tendent of the Crow Agency with adoption authority which served as a 


- model in the Crat temanenipo of the Act of July. 8, pepe Perens 
Crow Tribe 


410 


gs _ The. Act of Mar. 3, 1931, 46 Stat. 1494, idtag to the adoption of Indian — 


_ebildren. on the Crow Reservation in Montana, vested the superin- 


~ tendent of the Crow Agency with adoption authority which served as a 


es model i in the draftsmanship of the Act of July 8, 1940_.___ oe 


DIVORCE | (See. also CLAIN AGAINST ESTATE—Ii included in this Index. ) 
Indian. Custom. 


1 ‘Where. no evidence was Pesived at pro pate aed to sna the customs of 


- any Indian tribe concerning regulation of the domestic relations of 


. --members:of the. tribe, a ruling by an Indian’ probate Administrative | 


410 


Law Judge that he could officially notice the existence of divorce by _ 


Yakima tribal custom. was error. Since no evidence was offered to show 


_ that decedent, who was of Nez Perce and Yakima ancestry, and appel- = 
lee, of Alaskan. Native descent, lived in tribal relations under the juris- — 
. dietion of the Yakima Tribe, it was error to conclude they were none- 
676 | 


theless married in accordance with Yakima customary | law_.----~--- 


ay INDIAN REORGANIZATION ACT OF JUNE 18, 1894 
. (WHEELER-HOWARD ACT)(25 U:S.C. §§ oe, 


Construction of Section 4 


ae Jurisdiction of. Indian tribe over Quinault Reservation ar estate trist - 
- property. was located being material.to a. decision concerning the eligi- 22: 


bility of a devisee to take. property. under an Indian will, it was error to 


ie, hold that the General Allotment Act conferred jurisdiction over the 


- reservation upon the -tribes of.. ‘persons allotted on the reservation 


- without regard to the historical development of the reservation and 


the actual implementation. of the treaty rights of the tribes concerned. 
The record demonstrates that since acceptance of the Indian Reor- 


ganization Act of 1934 (IRA) the. Quinault Tribe exercised exclusive 
_ jurisdiction over: the Quinault Reservation, and that the Quileute — 
_ Tribe (one of the tribes whose hereditary members accepted Quinault — 


allotments) had earlier elected to forego any treaty rights it may have 


claimed in the Quinault Reservation in order to retain its ancestral: - 
village at LaPush. The record establishes jurisdiction over the Quinault =<. 
561 


Reservation ¢ to be in the ge ce an TRA tribe--.---------- 


“176 
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INDIAN PROBATE—Continued 
INDIAN REORGANIZATION ACT OF J UNE 18, 1934—Continued 
Construction of Section 4—Continued 
2. Sec. 4 of the Indian Reorganization Act of 1934 prior to amendment in 
1980 did not permit devises of trust property found on reservations . 


tion where the trust land is located. Thus, since appellee was neither a 


subject to the Act to persons who were neither heirs of the decedent. 


| Page 


allottee nor members of the tribe having jurisdiction over the reserva- 


~. member of the Quinault tribe nor an heir of decedent, he was barred 


_ from taking trust property on the Quinault ‘Reservation ‘under: the 
. decedent’s sok sigs Suu cen alae oo tener acumer. en sal 


_ KLAMATH. ‘TRIBE 


1, While it is true that the Klamath Termination Act, Aug. 13, 1954, 68 Stat. | 
718, 25 U.S.C. §§ 564-564x (1976), rendered inapplicable to Klamath 
_. tribal members the Secretary’s usual jurisdiction over Indian heirship — 
~ determinations as set forth in 25 U.S.C. §§ 372-373 (1976) (see 25 
U.S.C. § 564h), Congress, by the more recent Act of Oct. 1, 1965, 79 _ 
Stat. 897, 25 U.S.C. §§ 565-565g (1976), specifically empowered the — 


Secretary of the Interior to determine the rightful heirs of deceased _ 
Klamath enrollees entitled to a share of judgment funds payable from 


_ the United States for the limited purpose of seeing that such funds: are ee ft 
— «619. | 


_ distributed to the heir or heirs so determined_.......2..---22-- 0-22 


“2. ‘The Secretary has no statutory authority to pay creditors’ claims oui “a 


estates of.deceased Klamath Indians out of judgment funds distribut- - 
-.able by the Secretary under the Act of Oct. 1, +1965, 79 Stat. Be7..-- | 


MARRIAGE —is 
Common Law and Indian Custom Distinguished - 7 3 a 
i. A holding that decedent and appellee were married by operon of tribal | 


custom based upon a conclusion that the birth of nine children to — 
the couple required a finding they were married was erroneous where — __ 
_ the record affirmatively showed decedent. was married to another : 
woman at the time of his cohabitation with appellee-._.-_. 22-2 es 


_WILLS (See also CONTRACT TO MAKE WILL, INBERITING—if included in this index.) 
Construction of. 


“a, Jurisdiction of Indian tribe « over Quinault Resavation: where estate tract 


620 


property was located being material to a decision concerning the -eli- om 


 gibility of a devisee to take property under an Indian will, it was error 
to hold that the General Allotment Act conferred. jurisdiction over 
_ the reservation upon the tribes of persons allotted on the reservation 

without regard to the historical development of the reservation and - 

_ the actual implementation of the treaty rights of the tribes concerned. | 

_. The record demonstrates that since acceptance of the Indian Reor- — 

‘ganization Act of 1934 (IRA) the Quinault Tribe exercised exclusive _ 


jurisdiction: over the Quinault Reservation, and that the Quileute _ 


‘Tribe (one of the tribes whose hereditary members accepted Quinault 


allotments) had earlier elected to forego any treaty rights it may have _ | 


- claimed in the Quinault. Reservation in order to retain its ancestral — = 
-. village at LaPush. The record establishes jurisdiction over the Quinault | 
Reservation to be in the Quinault Tribe, an IRA tribe_._..___- ties. 
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"INDIAN PROBATE—Continuéd 
-WILLS—Continued — 
Construction of—Continued ee eae ee eee 
8 See. 4 of the Indian ‘Reorganization ‘Act ‘of. 1934 prior. to ameridment j in : Ey des 
: 1980 did not permit devises of trust: property found on reservations a 
subject. to the Act to persons who were neither heirs of. the decedent 
~ allottee nor members of the tribe having jurisdiction over the reser- = 
- vation where the trust land is located. Thus, since appellee was neither. 
-- a member of the Quinault tribe nor an heit of decedent;.he was barred 
ne from. taking trust. property on the Quinault. Reservation under the 
 decedent’s: teen ae garg ee ie 
* Disspprovel of Will - ey re ea ee ge ee 
As 4 Under the Supreme. Coutts holding 4 in Tooukeupual: Vv. ‘Hickel, 307 US. a 
a ee 598 (1970), the Department: may not revoke or-rewrite an otherwise rae 
valid will disposing of Indian trust or restricted. property: that reflects _ 
a rational testamentary. scheme simply. because the disposition does 
“not. comport. with .the. ‘deciding. official’s conception - of. equity and. 
| fray Fie a a eg : 
‘ailure’ to Mention Child 3 re ee ee ee ee ee 
1. The failure of decedent's will to provide for two ‘aiteeborn olifldren’ is 
7 insufficient to render the oe scheme irrational. - i eee 
INDIAN TRIBES. Cae ee a ra 
— See also Appeals, Indian Probate—if included i in this Index.) - 
 ALASKAN GROUPS” | 
Ll The provisions: of the Alaska, Native Claims Settlement Act defining 
the class of persons entitled to share i in benefits under the Act: are not 


ic an 


page 


_ ambiguous so as to. require . reference to the legislative history. to : 
_ determine whether persons. becoming. United States citizens | after. 
Dee. 18, 197 1, the effective date of the. Act, are could to be en-. eee 


| 262. 
2. The provisions of the. Alaska Native Claims Setlanent Act ‘specifically ee 
exclude ‘members. of the Metlakatla. Tribe ‘of the. Annette Islands - 
Reserve from benefits. under the Act. Where appellant and her children 
_ _ periodically resided at Metlakatla, accepted benefits from the Metla- 
-katla- Tribe as tribal members, were enrolled. members since 1968, 7 


and did not initiate ‘efforts to terminate tribal membership 1 until 1974, - ne — 


-. appellants were enrolled members of Matlakatla within the meaning = 
of the Alaska Native Claims Settlement Act and were properly exclud- oO 
ed from enrollment under the Act. ._ peat Re ee fee cee 

38 ‘Exelusion of appellant members - of the Metlakatla. Community from. a 


BIB 


benefits under provisions of the Alaska Native: Claims Settlement. Act | 


ee held not :to be precluded by a. contrary: result reached i in a prior Ade | 
‘ministrative Law Judge’s decision in a similar case. ‘The determination 
by the agency factfinder in the separate but similar situation isnot == 
7 binding upon the Board of Indian Appeals, which renders final de- 

_ cision for the Department i in disenrollment appeals referred on. appeal 3 

er to the Board... .--+---~-~2--2--<2s2en-nonwh anon eee Ley 
"FEDERAL RECOGNITION Ve a ar Cees, aS eh . 
A oy those groups which have icited Federal acknowledgement of digke | 
‘Indian tribal status: constitute: Indian tribes, for. ee of § sec. 2 -of. 

_ the Bald as Protection Act. -.--. Ps Be eS ime 


Ct aes | INDEK-orGasT _ 


; INDIAN TRIBES—Continued. 
HUNTIN G AND FISHING 
Generally. 
(A. The prohibitions of the Bald sdk Golden Eagle ‘Protection Act one Migra- 


Pee) Bird Treaty Act are nondiscriminatory, reasonable and. necessary | 
-’conservation measures to which ‘reserved Indian hunting rights are 


 subject__. nono ee =-- vets nee ee nscass wn na ewer meen dened anne nn 


JUDGMENT FUNDS | 
1. While it is true ‘that the Kiamath Tarniination ‘Kot, Aug. 13, 1954, 68. 


‘Stat. 718, 25 U.S.C. §§ 564-564x_ (19786), rendered inapplicable to 


Page 
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Klamath tribal members the Secretary’ s usual jurisdiction over Indian om 
heirship determinations as set forth in 25 U.S.C. §§ 372-373 (1976) 7 


(see 25°U.S.C. § 564h), Congress, by the more recent Act of Oct. 1, 


1965; 79 Stat. 897, 25 U.S.C. §§ 565-565g (1976); specifically em- 


. powered the Secretary of the Interior to determine the rightful heirs of 

- deceased Klamath enrollees entitled to a share of: judgment funds 

payable from the United States for the limited purpose of. seeing that 

a a such funds are distributed to the heir or heirs : sO 0 determined - aes 

INDIANS : 
CRIMINAL JURISDICTION . 

1. Six parcels of Bureau of Indian Affairs school land adjoining land held i in 

trust for the Mississippi Band of Choctaw Indians are Indian country 

within the meaning of 18 U.S.C. § 1151(b) (1016) cee epee ee 


LACHES | 


1. The authority of the United States to enforce a public right or ee a 
public interest is not vitiated or lost through oo of.enforcement by 


some of its officers_ Beet oe he a es ee ee 


_ MINERAL LANDS 

‘PROSPECTING PERMITS | 

1. Where, pursuant to 43 CFR. Part 3510, BLM grants a 2-year Sanat for 
hardrock mineral prospecting on certain acquired national forest 


Lan 
wie 


619 


333 


915 


lands with the concurrence of the Forest Service and Geological = 


Survey, and thereafter fails to approve the permittee’s operating plan 
during the term of the permit and a 2-year extension, the permit will 
be considered to have been suspended during that period and the per- 
mittee granted a 2-year term for prospecting with the right to apply 


for an extension as provided by the regulations___...- ee Ore sine adie” 


MINERAL LEASING ACT 
(See also Bureau of Land Management, or Teies & Permits, Geothermal 
Leases, Oil & Gas Leases, Phosphate Leases & Permits, Potassium Leases 
& Permits, Sodium Leases ie Permits—if included t in i this Index.) 
APPLICABILITY 


de Although Congress revised cies provision governing neat ustment of federal | 


coal leases in 1976, the deletion of the clause ‘‘unless otherwise provided . 


- by law at the time of expiration of such periods” from sec. 7 of ‘the 
MLA (30 U.S.C. § 207) did not alter the Secretary’s obligation not.to 
establish any lease terms. contrary to law in readjusting a coal lease__ 
2: The legislative history of: sec. 6 of the Federal Coal Leasing Amendments 
| Act. shows.that the’ revision of sec. 7 of the MLA (30 U.S.C. § 207) was 


646 
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INDEX—DIGEST. 
‘MINERAL LEASING ACT—Continued 
7 APPLICABILITY—Continued - 


- not retroactive; but applied to new leases as to- “old? fiseeee upon re--. 


179 


Page — 


adjustment. The ten-year production period and revised royalty rates 
- of amended sec..7 must be imposed on ‘‘old” coal leases. at readjust-_ 


ment. The legislative history to the 1978 coal leasing revisions (Act of 


Oct. 30, 1978) discloses that Congress understood and acted on the as- . : 


- sumption that the amended sec, xe alae! rates did apply to all “old” 
jeases upon. readjustment. .. me ape meee eae na ie oot iaien Rider ee eee a 
‘METHODS OF DEVELOPMENT | a oe a. ee ee 


1003 | 


1. The MLA. refers only to! ‘gas’? or: “natural: gas” ’ without any qualifying ; : ; ‘ 


adjectives; thus supporting a ‘nonrestrictive reading of those terms 


to include coalbed : ‘gas. Coalbed. gas is leasable under the oil: and | 2 


gas leasing provision of the MLA, 30 U.S.C. § 226 (1976)... es 


| 538 oe 


2 Coalbed gas is not included in a coal lease under the MLA. In the. coal ~ 
leasing provision on the MLA,’ Congress did not. provide for a coal 
—lessee’s extraction of minerals. ‘related to or associated with coal. 


30. U.S.C. § 201, (Supp. II. 1978). This provision does not authorize 
: 7 a coal lessee’ S extraction of coalbed gas, other than the venting of. the 
- gas get i mine e health and safety laws and d regulations. ~~ So oetee 


MINING: CLAIMS . 


(See also Hearings, “Millsites, Multiple 1 Mineral Development J Act, ‘Surface 


Resources: Act—of included i in 1 this a 
GENERALLY } - 2 | 
1. The Bureau of tend Menagenent is directed oe sec. “603(c) of. thie. Federal 
‘Land: Policy and_- ‘Management’ Act of. 1976 (FLPMA), 43 U.S.C. 


§ 1782(c) (1976), to manage lands under review for wilderness ‘suit- 


ability so as to prevent. impairment of wilderness characteristics, ‘except 
that the continuation of existing mining uses in the same manner and 


538 


. degree in which they were being conducted on the date of enactment a 


of FLPMA (Oct. 21, 1976) is allowed. Such. grandfathered use. is 


| properly regulated to. prevent. unnecessary, or ‘undue desradation of the 
land andats resources dso ee oe ee eee et os | 


2. The existence of mining operations actually being conduoted: on the iid on 
~ Oct. 21, 1976, and not mere statutory right to use is required to author- 


ize. subsequent mining activities in the same manner and degree- - - .- 


—11MS. 


1115 


ea 3. A mining claim located prior to the Federal: Land Policy and Management oe 
- . Act of 1976 (Oct: 21, 1976) on which. a, valid discovery has: existed 


— from Oct. 21, 1976, to the present. constitutes a valid existing right. 


The: owner of such a claim on land under wilderness review will be. 
allowed to continue mining operations to full development: even if. — 


~ operations. will impair wilderness suitability, subject to regulation to 


~ preclude unnecessary ¢ or rundue ae of the land a and its resources — 7 
ABANDONMENT» | 


1, The conclusive. seesuinpiien of abandonment: which aon tha failure 


to file an instrument required by 43 U.S.C. § 1744 (1976) is imposed by 


the statute ‘itself. A matter of law, it is. self-operative and does not) — 


depend upon any: act or decision of an administrative official. In 
enacting the statute, Congress did: not invest the Secretary with au- 
thority toy waive or excuse noncompliance with the statute, or to afford 


115 


| MINING CLAIMS—Continued 
ABANDONMENT—Continued 3 Sa - 3 
: 2 Although at common. law, abandonment fe a. mining ‘dlaim can be stab: 
lished only by evidence . demonstrating that it was the claimant’s Bs” 
2°" intention:to- abandon it and in fact did so, in enacting the Federal Land pous 
Policy and. Management Act of 1976. (43 U.S.C..§ 1744. (1976)) Con- _ 
gress. specifically placed the burden on the. claimant. to show that the | 
é claim has not been abandoned by his. compliance . with. the ‘Act's ree 
-. % quir ements, and any failure of compliance produces a. conclusive | 
“a presumption of abandonment. Accordingly, extraneous: evidence that - 
i -a claimant intended not to’ “abandon his claim may not De: considered Pe fee 
Sw 8 in SUCH CAses see at a ee ee a . 870° | 
2 ee ‘Under Sec, 314 of the Federal Taad Polley aad Mansoonent ‘Act of 1976, pe 
“s.. . 48 WSC. § 1744 (1976), and 43. CFR 3833.1-2(a), the owner ofan 
‘unpatented mining claim located before Oct. 21, 1976, must fileon:or 


Page 


.. before Oct. 22, 1979, in the proper BLM. office, & copy of the notice of a oes 


~ location or ine claina ‘will. be. conclusively. aoe to have been Sane a 
 @oned. and declared void.._.._-- 222s t ee eee BST 
4. “Where an unpatented mining claim i is located i in “‘Maska near ie dividing A ie ete 

7 _ line: separating the Anchorage. and. Fairbanks, districts, indicated. on 


the map in 43 CFR: 1821.2-1, such that: it is virtually impossible from | aS s = ae 


the map to determine with substantial accuracy in which district the 
mining claim lies, the timely filing of the location notice by the owner -_ 
of the claim.in either the Alaska State Office or the Fairbanks District . 
_ Office will be considered as satisfying the requirement, of 43 i ee 
88388. 1-2(a) of filing in the proper BLM OMCCG eke ee ce ~~ 657 
Ob Deficiencies under the regulations i in the content ofan. affidavit of assess- 
oe ment work or notice of intention to hold filed with the Bureau. of Land | 
oe ~ Management with respect to an unpatented mining claim. may be. 
- considered curable and do not result in a conclusive. presumption of - 
Je abandonment of the. claim: where the. filing meets the requirements ee 
_ of sec. 314 of the Federal Land Policy and: Management Act of 1976, a 


: ‘With respect to unpatented mining claims ioanted: after Oct. 21;. ‘1976, the © 
fact that the requirement for performing assessment work under the: 
_ -mining law-has not yet accrued does. not obviate the necessity: of filing 
either notice of intention to hold the claim or evidence of assessment a 
~ work. with the local. recording office where. the notice of location is ‘Te- 
‘corded. and a copy thereof with the Bureau of. Land Manage-_ aye 
ment, prior to Dec. 31 of the year following the calendar year in which . 
.. the claim was located under sec. 314 of the Federal. Land Policy. and a 9 e SRR 
 -Management Act of 1976, 43 U.S.C. § 1744 (1976)=--_2_- coe eek ee 682000 
ah The failure to file the instruments required by sec. 314 of the Federal land a? 
Policy and Management. Act of 1976, 43 U.S.C. -§ 1744 (1976), and 430 
CFR 3833.1 and 3833.2 in the proper Bureau of Land Management —_- 
_ office. within the time periods: prescribed therein conclusively con~ ake 
stitutes an abandonment of the mining claim by the owner-__.---.. 874. 
Oil. placer mining claims located pursuant. to the ‘Petroleum and Mineral) 
_ Oils Act of Feb. 11, 1897, c. 216, 29 Stat. 526, and preserved by sec. 37) 
of the Mineral Leasing Act of 1920, 30° U~. 8.Cc. §193. (Supp. .JI.1978),. 
_are subject to the recordation requirements of sec. 314 of the Federal | 


ee 


oA NTS CS 17A4 (INTO) 5 ence ee - 682 ne 


Land Policy and penescroat Act: of 1976, 43 US. C. § 1744 (976). Bes se 2" 918 | 
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| MINING CLAIMS—Continued — 7 ce ea 
_ ABANDONMENT—Continued = er eee 
68 The conclusive presumption. of abandonment which atenee fie failure - = 
~ to file an instrument required by 43 U.S.C. § 1744 (1976) is: imposed: . 
by the statute itself. A matter. of law, it is self-operative and does - 
- not depend upon any act or decision of an administrative official. : 
In. enacting the’ statute, . Congres s did not invest the Secretary with 
authority to. waive or excuse noncompliance with the statute, or to ~ 


afford claimants any relief from the statutory consequences..----:--. — 918 . o: 


10. The recordation provisions of sec. 314 of the Federal Land Policy and 
Management Act. of 1976, 43 U.S. CG. § 1744 (1976), applies to claims 
_ which rely on the provision of 30 U.S.C. § 38 (1976) to prove location 
and posting. Where such claims have not been duly recorded, they 
are a a al rae ae ila ga 965 
ASSESSMENT WORK Ore tak Tage “Sia . = ey 
| 1. ‘The legal presumption. that. administrative officials have properly dis- 
| charged their duties and not lost or misplaced legally significant docu- 
ments filed with them is rebuttable by probative evidence to the con- 
i ‘trary. However, an affidavit that evidence of assessment work was © 
| timely filed with the proper BLM office must ordinarily be corrobo- 
~~ rated: by other evidence to establish filing where there i is no evidence of a ae 
- receipt of the documents in the file-._-_.-.--.-.-.----------2---- 874 
Ol placer mining” claims located pursuant to the Peuroisnia and Mineral i 
Oils Act of Feb. 11, 1897, c. 216, 29 Stat. 526, and preserved by sec.37 of = 
- the Mineral Leaahig Act of 1920, 30 U.S.C. § 193 (Supp. II-1978), are _ 
_. subject. to the recordation requirements of sec. 314 of the Federal Land 
Policy and Management Act. of 1976, 43 U.S.C. § 1744 (1976)__---.918 — 
3. Failure to substantially comply with the requirements to annually perform Ps 
assessment work on a claim which is located on withdrawn land results _ b 
i in a forfeiture of ee claim to the United Rs ees gee a 
CONTESTS anes a roe ses 
i. ‘Where, following the. contest: of. a number af: mining elaine 2 decision 
is rendered by an Administrative Law Judge holding certain claims F 
and portions of claims to be valid and invalidating the remainder | 
for lack of. mineral or as embracing ~ excess mineral reserves, and | 
—the- Government appeals from that decision but the claimant. does 
not, that decision will be set aside and the case remanded. for -re- _ 
hearing on the basis of a judicial decision in another case, made while 
the subject. appeal was pending, that. there can be no invalidation — 
of mining claims by this Department on.a, finding that the claimant 
has. acquired claims for far more mineral than the marke ¢ can absorb 
| within the foreseeable harrier eee pte ee ae T72 
DETERMINATION OF VALIDITY ees Se ee ee ae a 
1. Pursuant to. the Department. Manual 601 DM 2, Seq uiemedts in Seo 
_tary’s Order No. 3029, as to adjudication of Federally created in- 
terests, do not apply. to unpatented mining claims and the Bureau of 
Land Management i is not required to adjudicate mining claims before : 
conveyance, Pursuant to ANCSA and Secretary’s Order. No. 3029, 
as amended, lands selected by a Native corporation. must be conveyed — 
by the Bureau of Land Management notwithstanding the existence 
_.. of an unpatented mining claim within such lands ‘which has not __ 
: been adjudicated for ey, under the ‘general. mine IAW - 2 760 
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DISCOVERY 
Marketability | 


‘1, Land may be considered “chiefly waluabie: for building stone” where 


Page 


the building stone values of the mineral deposit sought are greater. 4 


than any other mineral values or nonmineral vahice for which the 

- land may be REDLOpE AS aaeessanranan crs De ees peti eee eke 
EXCESS RESERVES | . we ue eee : 

1. Where, following the contest of a ‘number of mining claims, a tiseieiet is 

rendered by an Administrative Law Judge holding certain claims and 


portions of claims to be valid and invalidating the remainder for lack of 


mineral or as embracing excess mineral reserves, and the Government 
appeals from that decision but the claimant does. not; that decision will 
be set aside and the case remanded for rehearing on the basis of a 
judicial decision in another case, made while the subject appeal 
was pending, that there can be no invalidation.of mining claims by this 


Department on a finding that the claimant has acquired claims for far 


more mineral than the market can absorb within the foreseeable bss glo 
seelatice : 772 


‘LANDS SUBJECT TO 


1. The President had ern ee authority: to ae piiblic land in 
addition to authority conferred upon him by the Pickett. Act, 43. 
U.S.C. §§ 141, 142 (1970). Such nonstatutory authority was not limited 


926 


by the terms of 43 U.S.C. § 142 (1970) which provided that withdrawn 


lands shall remain open to location for metalliferous minerals___-- a 
2. ‘Where BLM filed an application for a protective withdrawal pursuant to 
Exec. Order No. 10355 which would: reserve the subject land from all 


31 


forms of appropriation including location and entry under the mining 


laws and the application was duly noted on the official status plats, 
the lands were segregated from the date of notation to the extent that 
the withdrawal, if effected, would prevent such forms of appropriation. 
A protective withdrawal. is not a temporary withdrawal under the 


Pickett Act, 43 U.S.C. § 141 (1970), and is not limited by the terms of | 
43 U.S.C. §142 (1970) which provides that temporarily withdrawn 7 


lands shall remain open to location for metalliferous minerals_ ~~ _-_.- 


LOCATION . 
1. While deposits of iguestone chiefly valuable ior ‘puilding stone were she 
ject to location: only as placer claims, deposits of limestone valuable 
for: their chemical or metallurgical. properties are properly located 
according to the form of their deposition __ atta ee ea Eee 


2. All placer claims must conform “as near as practicable” with the eesten of 


rectangular public land surveys. Where a claim does not so conform and 
it is not possible to amend the claim so that it does, the entry: must 


be canceled... __ Meth at Sty ce Soh Ai out ts on wee eh ee cece Ee, 


LODE CLAIMS 
1. To constitute discovery upon a lode mining claim, there must be exposed 
within the claim a vein or lode of quartz or other rock in place, bearing 


_ gold or some other mineral deposit i in such quality and quantity which — 


31 
B.A mining claim located on land which was segregated and closed to min- 


eral entry is properly declared null and void ab ALGO earg atte So. 7 —8i 
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would warrant a prudent man in the expenditure of his time and money : 


with a reasonable prospect of success in developing a valuable mine. 


. 2. While deposits of limestone chiefly valuable for building stone were sub-. 


925 


ject to location only as placer claims, deposits of limestone valuable for 


_ their chemical or metallurgical properties are properly located Beoat 


ing to the form of their deposition. .-.-.-.-----.-------.---- | 
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MINING CLAIMS—Continued 
MILISITES 
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1. The failure of a holder of a millsite claim which has been properly recorded 


‘under 43 U.S.C.§ 1744(b) (1976) to file an annual notice of intention to 
hold the millsite is a curable defect and the millsite may not be deemed 
to have been abandoned absent 2 failure to comply with a notice of 
Ge Glen CV 6 Sosa te he Set ee eee ees ee 
2. Since millsites may only. be located on nonmineral land, a millsite claim is 
necessarily adverse to a mining claim. Thus, land embraced by a mill- 
site claim is not open to the initiation of rights under 30 U.S.C. . 38 


PLACER CLAIMS 

1, Oil placer mining claims located pursuant to the Petroleum and Mineral 
Oils Act of Feb. 11, 1897, c. 216, 29 Stat. 526, and preserved by sec. 37 
of the Mineral Tae Act of 1920, 30 U.S.C. § 193 (Supp. IT 1978), 
are subject to the recordation requirements of sec. 314 of the Federal 


Land Policy and Management Act of 1976, 43 U.S.C. § 1744 (1976)_. - 


2. A placer mining claim has been defined as ground that includes valuable 
deposits not in place, that is, not fixed in rock, but which are in a 
NOOSE BUA le. o eon eee eee eee ee ee 

3. Under provisions of the Act of Aug. 4, 1892, 30 U.S.C. § 161 (1976), known 

as the Building Stone Act, land chiefly valuable for building stone 
~ can only be entered by mining claims in the placer form, regardless 

: of the actual mode of occurrence of the deposit____-_-_-_.---------=-- 

_ 4, While deposits of limestone chiefly valuable for building stone were subj cet 
to location only as placer claims, deposits of limestone valuable for 
their chemical or metallurgical properties are properly located accord- 
ing +o the form of their deposition-_.______.--------.------------ 

5. Nothing in 30 U.S.C. -§ 38 (1976) alters the requirement lilting coe 

- individual claimant to 20 acres per location. Thus, for a single posses- 
sory claim of 85 acres to be sustained, it must be shown that five in- 
dividuals held and worked the claim for the requisite period of time- 

6. All placer claims must conform “as near as practicable” with the system of 
rectangular. public land surveys. Where a claim does not so conform 
~ and it is not possible to amend the claim SO that it does, the entry 
MMUSt De CONCClERs jc coe eec eee bee ase eo ees 
POSSESSORY RIGHT 
1, When an unpatented ‘mining claim is situated within lands selected and 
approved for conveyance under ANCSA, the possessory interest of the 
mining claimant is protected under provisions of § 22(c) and 43 CFR 
2650.3-2 as a valid existing right notwithstanding that the Bureau 
of Land Management has not adjudicated such unpatented mining 
claims prior to conveyance_...._- eet ee ee eee Sea 

2. Under the provisions of 30 U.S.C. § 38 (1976), the holding and wording 
of a claim for the period of time equal to the State’s statute of limi- 
tations is the legal equivalent of proofs of acts of location, recording, 
and transfer. This provision does not, however, alter other require- 
ments of the mining laws, such as the necessity of a discovery 
or limitations on acreage which may be taken up in a claim._____..- 

3. ‘The requirements of 30 U.S.C. § 38 (1976), relating to “holding” and 
“working” a claim may be met where the assessment work re- 
quirements have been met and where there is actual possession or 
eceupency of the claim-_.-.-_-_---.-.-- eeSee ieee ee 
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MINING CLAIMS—Continued 
 POSSESSORY RIGHTS—Continued 


4. Nothing in 30 U.S.C. § 38 (1976) alters the requirement limiting each 


individual claimant to 20 acres per location. Thus, for a single pos- — 


sessory claim of 85 acres to be sustained, it must be shown that five 
individuals held and worked the claim for the requisite period 


5, Since millsites may only be located on fioninersl land, a millsite claim — 


is necessarily adverse to a mining claim. Thus, land embraced by a 
millsite claim is not open to the initiation of nent under 30 U.S.C. 


O08 C1010) ot) Co hh ee ae ee eee 
6, The recordation provisions of sec. 314 of the Federal Land Policy and 


Management -Act of 1976, 43 U.S.C. §1744 (1976), applies to claims 


which rely on the provision of 30 U.S.C. §38 (1976) to prove location 

and posting. Where such claims have not been duly recorded, they 

ATCA DUN (cca Lanes Soot outae eee ne en oma Gameseuncene 
POWERSITE LANDS | | 


1, Under the Mining Claims Rights Restoration Act of 1955, it is proper . 


to prohibit all placer mining operations on a mining claim on land 
withdrawn for power development or powersites, where unrestricted 
placer mining on such land would result in substantial interference 
with the use of the land for recreational purposes....-.__..-.--.____ 

2. The Mining Claims Rights Restoration Act of 1955 gives the Secretary 
of the Interior no discretion to permit limited or restricted placer 
mining on land withdrawn or reserved for power development or 
powersites. The Secretary may permit either unrestricted placer 
mining or none at all. The only condition which he may impose on 
permission to mine is that the locator must. restore the surface of 
the claim to its condition immediately prior to mining operations____. 

RECORDATION . 

1. Under sec. 314 of the Federal Land Policy and Management Act of 1976, 43 
U.S.C. § 1744 (1976), the owner of a mining claim located before Oct. 
21, 1976, must file a notice of intention to hold or evidence of perfor- 
mance of annual assessment work on the claim on or before Oct. 22, 
1979, and prior to Dec. 31 of each year thereafter. This requirement is 


mandatory and failure to comply is deemed conclusively to constitute 


an abandonment of the claim by the owner and renders the claim 


2. Department of the Interior, as an agency of the executive branch of Gov- 


ernment, is without jurisdiction to consider whether the mining claims . 


recordation provisions of the Federal Land Policy and Management 
Act of 1976 are constitutional. __...-....---. 2 eee 
3. Under sec. 314 of the Federal Land Policy and Management Act of 1976, 43 
U.S.C. § 1744 (1976), and 48 CFR 3833.1-2(a), the owner of an un- 
patented mining claim located before Oct. 21, 1976, must file on or be- 
fore Oct. 22, 1979, in the proper BLM office, a copy of the notice of 
location or the claim will be conclusively deemed to have been aban- 
doned and declared void..__._-_.-_-_-______-_ eee eee 
4. Where an unpatented mining claim is located in Alaska near the dividing 
line separating the Anchorage and Fairbanks districts, indicated on the 
map in 43 CFR 1821.2-1, such that it is virtually impossible from the 


map to determine with substantial accuracy in which district the mining 


claim lies, the timely filing of the location notice by the owner of the 
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MINING CLAIMS—Continued 
RECORDATION—Continued (Page 


_ Claim in either the Alaska State Office or the Fairbanks District Office 
will be considered as satifying the requirement of 48 CFR 3833.1-2(a) 
of filing in the proper BLM office_......____-_.2-_--___u-----__-- 557 
_ §. Oil placer mining claims located pursuant to the Petroleum: and: Mineral — 
Oils Act of Feb. 11, 1897, c. 216, 29 Stat. 526, and preserved by sec. 37. 
of the Mineral Leasing Act of 1920, 30 U.S.C. § 193 (Supp. IT 1978), 
are subject to the recordation requirements of sec. 314 of the Federal | 
Land Policy and Management Act of 1976, 43 U.S.C. § 1744 (1976)_.-.-. 918. 
- 6. Under sec. 314 of the Federal Land Policy and Management Act of 1976, _ 
43 U.S.C. §1744 (1976), the owner of a mining claim located on or 
before Oct. 21, 1976, must file ‘a notice of intention to hold or evidence 
of performance of annual assessment work on the claim on or before 
Oct. 22, 1979, and prior to Dec. 31 of each year thereafter. This re-_ 
quirement is mandatory and failure to comply is.deemed conclusively 
to constitute an abandonment of the claim by the owner and renders a 
UNO ClAIN VOldc accu 2 cisco eee eet eee ate rut ee oats, 918 
_% Department of the Interior, as an agency of the executive ee of Gov- | 
ernment, is without jurisdiction to consider whether the mining claims 
recordation provisions of the Federal sae oe POuey and Management _ 
Act of 1976 are gonstibuionals== Bene SoU Eee te eee ee 919 
_ SURFACE USES 7 | 
1. Under the Mining Claims Rights Restoration Act of 1955, it is proper | 
to prohibit all placer mining operations on a mining claim on land 
withdrawn for power development or powersites, where unrestricted . 
placer mining on such land would result in substantial interference 
with the use of the land for recreational purposes_______.-_---_-__- 453 
2. The Mining Claims Rights Restoration Act of 1955 gives the Secretary 
of the Interior no discretion to permit limited or restricted placer 
mining on land withdrawn or reserved for power development or 
powersites. The Secretary may permit either unrestricted placer 
mining or none at all. The only condition which he may impose on 
permission to mine is that the locator must restore the surface of the | | 
claim to its condition Aenocateny prior to mining operations - wenn . 453° 
WITHDRAWN LAND 
1. The President had nonstatutory authority to withdraw public land =. 
in addition to authority conferred upon him by the Pickett Act, 
43 U.S.C. §§ 141, 142 (1970). Such nonstatutory authority was not 
limited by the terms of 43 U.S.C. § 142 (1970) which provided that — 
withdrawn lands shall remain open to location for metalliferous 
MINCha lS eee eee eee women ee eee ea ee ie ol 
2. Where BLM filed an application for a protective withdrawal Ursin’ | 
to Exec. Order No. 10355 which would reserve the subject land 
from all forms of appropriation including location and entry under | 
the mining laws and the application was duly noted on the official 
status plats, the lands were segregated from the date of notation 
to the extent that the withdrawal, if effected, would prevent such 
forms of appropriation. A protective withdrawal is not a temporary 
withdrawal under the Pickett Act, 43 U.S.C. § 141 (1970), and is 
- not limited by the terms of 48 U.S.C. § 142 (1970) which provides 
that temporarily withdrawn lands shall remain open to location 
“FOr mete liiferous: Minerals. a.ccu uncer supers aacuee eee sece 31 
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MINING CLAIMS—Continued 
WITHDRAWN LAND—Continued 
3. A mining claim located on land which was segregated and closed to 
mineral entry is properly declared null and void ab initio ___.---_-_-_-- 
4, Failure to substantially comply with the requirements to annually per- 
form assessment work on a claim which is located on withdrawn land 
results in a forfeiture of that claim to the United States_.__..._.___- 


MINING CLAIMS RIGHTS RESTORATION ACT 


1. Under the Mining Claims Rights Restoration Act of 1955, it is proper to. 


prohibit all placer mining operations on a mining claim on land with- 
drawn for power development or powersites, where unrestricted placer 
mining on such land would result in substantial. interference with the 
use of the land for recreational purposes_._...___.-....---...----- 
2. The Mining Claims Rights Restoration Act of 1955 gives the Secretary 
of the Interior no discretion to permit limited or restricted placer 
mining on land withdrawn or reserved for power development or power- 
sites. The Secretary may permit either unrestricted placer mining. or 
none at ali, The only condition which he may impose on permission to 

_ mine is that the locator must restoré the surface of the claim to its 
condition immediately prior to mining operations............-.--—- 


MULTIPLE MINERAL DEVELOPMENT ACT © 
(See also Hearings, Mining Claims—if included in this Index.) © 
GENERALLY _ 

1. No mining claim located after the effective date of the Multiple Mineral 
‘Development Act can be adverse to any prospecting permit for coal 
or phosphate. No such claim renders the land unavailable for a pros- 
pecting permit for coal or phosphate under the restriction of 
prospecting permits to lands which are ‘“‘unclaimed, undeveloped.” - - 


NOTICE 
GENERALLY | 


1. All persons dealing with the Government are presumed to have knowledge 
of relevant statutes and duly pron gated regulations.._...--____.-- 


OIL AND GAS LEASES 
(See also Mineral Leasing Act, Outer Continental Shelf Lands Act—if in- 


cluded in this Index.) 
GENERALLY 


1, The MLA refers only to “gas” or “natural gas” without any qualifying 


adjectives, thus supporting a nonrestrictive reading of those terms 
to include coalbed gas. Coalbed gas is leasable under the oil and 
gas leasing provision of the MLA, 30 U.S.C. § 226 (1976)_.-..___--- 
2. A determination by the Geological Survey of the known geologic structure 
of a producing oil and gas field will not be disturbed in the absence 


of a clear and definite showing that the determination was improperly . 


APPLICATIONS 
Generally 


1. When an individual files an oil and gas lease offer through a leasing 


service under an agreement where.the leasing service is authorized 
to act as the sole and exclusive agent to negotiate for sublease, assign- 
ment or sale of any rights obtained by the offeror; where the offeror 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 
Generally—Continued 7 
is-required to pay the. leasing service according. to a ace schedule, 
even -if the offeror negotiates the sale; and where such agency to 
negotiate is to be valid for 5 years, the leasing service has an enforce- 
able right to share in the proceeds of any sale of the lease or any 
interest therein, and any payments of overriding royalties retained. 
‘Such an agreement creates for the leasing service an “interest” in 
the lease as that term is defined in 43 CFR 3100.0-5(b), and the 
offeror is:required to disclose this interest at the time of filing under 
Bo CU OlO2 are So ees es eee ee 
2. The Department has authority to cancel leases administratively where the 
lease was granted pursuant to an underlying offer which violated the 
Departmental regulation requiring an offeror to disclose, at the time of 
filing, the existence of all parties holding interests in the offer _ _ - 
3. Where no application for BLM’s approval of a transfer of any interest in an 
offer and lease (if issued) has ever been filed, BLM should issue the lease, 
if appropriate, 40: the Offeror Only x. eo ee cle ceed 
4. The regulations controlling transfer of oil and gas interests were amended 
on June 16, 1980, and the amended regulations govern where the inte- 
rest, holder has not sought approval of a transfer of his interest prior to 
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Page 


236 


. 236 


236 


_ .this date. Under these amended regulations, BLM cannot consider any ~ 


application for approval of a transfer of a lease interest until after the 


Téase 18 ISSUCG a6 coe cee eee Gi eh ee oe bee oeeteeeees | 


5. When an- ‘individual files an oil and gas lease offer through a leasing service 
under an agreement whereby the leasing service is authorized to.act as 
the sole and exclusive agent to negotiate for sublease, assignment, or 

' sale of any rights obtained by the offeror; where the offeror is required 
to pay the leasing service according to a set schedule, even if the offeror 
negotiates the sale; and where such agency to negotiate is to 


237 


be valid for 5 years, the leasing service has an enforceable right to — 


share in the proceeds of any sale of the lease or any interest therein, and 
in any payments of overriding royalties retained. Such an agreement 
creates for the leasing service an “‘interest”’ in the lease as that term is 
defined in 43 CFR 3100.0-5(b)_._._._._._--____________.-..---- 
6. Where an individual files an oil and gas lease offer through a leasing service 
under an agreement with the service which has been determined to 
create an interest in the lease for the service, and the service files a 
“waiver” of that interest with the BLM prior to a simultaneous draw- 
ing, without communicating such “waiver’’ to the client, and without 
any contractual consideration running from the client to the leasing 
service, the ‘‘waiver’”’ is without effect as a matter of law and both the 
successful drawee and the leasing service are required to make a show- 


ing as to their respective interests under 43 CFR 3102.7_._.-------- , 


7. The Department is not estopped from rejecting an oil and gas lease offer 


because the offeror allegedly relied on the acceptance by employees in a 


- BLM state office of a plan designed by the offeror to remove a fatal 
defect in the offer, where the offeror had both constructive and actual 


_ knowledge that the BLM state office employees are subordinate 


personnel and that their decisions are subj ect to reversal on review 
at the Secretarial lOVEl soa eee hee ee Gk tae ee lad 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 
Generally—Continued | | . Page 

8. An oil and gas lease application, Form 3112-1 (June 1980), is not com- | 
pleted in accordance with regulation 43 CFR 3112.21 or the instruc- 
tions on the application itself where questions (d) through (f) are not 
answered by checking appropriate boxes in the application as the | 
INSUTUCHONS TeQUIle 2552.5 a9o0 Sc ees oie ue eeoaeectiaGeu ee 915 

9. An applicant for a simultaneous oil and gas lease who is legally a minor at 
the time he executes and files the application is not qualified to hold a | 
lease under the regulations, and the application is properly rejected. 111 


Attorneys-in-Fact or Agents 


1. 43 CFR 3102.6-1 sets forth the statements and evidence required when an 

attorney-in-fact or agent signs a simultaneous oil and gas lease draw- 

‘ing entry card on behalf of the applicant. Where an offer is signed and 

completed by a father acting as agent for his son, and where the father 

advises the scn as to the selection of the parcel, the applicant cannot 

be considered “‘qualified” and the offer to lease drawn with first prior- 

ity accepted, unless the statements required by 43 oS 3102.6-1 have 

been filed with the drawing entry card.._.--._--.---L----1-_----. 341 
2. Under 43 CFR 3102.2-1, a simultaneous oil and gas lease applicant may 

file for reference the statement of qualifications of his agent required. 

by 43 CFR 3102.2-6 in any Bureau of Land Management office. Upon 

acceptance of the filing by BLM and assignment of a serial mumber, 

the applicant may properly reference the serial number on future oil 

and gas applications filed with any BLM office in lieu of resubmitting 

PNG SUA COMCN Goes re ah oe ae ee meee we aes. 870 
3. Pursuant to 43 CFR 3112.2-1(b), a simultaneous oil and gas lease applica- 

tion must be manually signed in ink either by the applicant or someone 

authorized to sign on behalf of the applicant. Where applicant’s agent 

has typed the applicant’s name and manually signed as agent, the 

application conforms to the regulations_.____.._.-.-.-.---.._----- 871: 
4. An oil and gas lease application, Form 3112-1 (June 1980), is not completed 

in accordance with regulation 48 CFR 3112.2-1 or the instructions 

on the application itself where questions (d) through (f) are not an-— 

swered by checking appropriate boxes in the application as the 

INStIUCTIONS TeqQuINe 0 co be i i ee ewioe eee 915 

Drawings 


1. 438 CFR 3102.6-1 sets forth the statements and evidence required when 
an attorney-in-fact or agent signs a simultaneous oil and gas lease 
drawing entry card on behalf of the applicant. Where ari offer is signed 
and completed by a father acting as agent for his son, and where the 
father advises the son as to the selection of the parcel, the applicant 
cannot be considered “qualified” and the offer to lease drawn with first 
. priority accepted, unless the statements required by 43 CFR 3102.6-1 | 
have been filed with the drawing entry card._.-._2..._---.--__-_ a41 
2. A party which purchases a first-drawn simultaneous noncompetitive DEC 
lease offer is a bona fide purchaser of this interest where, at the time it 
agreed to purchase the offer, BLM’s case records contained nothing ~ 
to indicate that the DEC was defective or that a protest against the 
‘offer was ongoing; and where, at the time it consummated the agree- 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued a . 
Drawings—Continued | et : _ Page 
_ ment by payment of consideration for the offer, these records showed | 
that BLM had proceeded to issue the lease, thus indicating that there 
was no defect in the DEC, provided that the purchaser had no actual 
knowledge of any defect in the DEC______-_---------=--------~--- 480 
3. An undated DEC lease offer is defective and must be rejenied Cees «480 
| 4, A regulation should be sufficiently clear that there is no reasonable basis | 
for an oil and gas.lease applicant’s noncompliance with the regulation 
before it is interpreted to deprive an applicant of a preference right to a 
lease. A regulation specifying a bank money order as an acceptable 
form of remittance requires the acceptance of-a personal money order 
issued by. @ bank conc scp eos uooes eset oes aoe aay eseeeceheeace 625 
Filing | 


1A P FeeUlavOn should be sufficiently clear that there is no reasonable basis 
for an oil and gas lease applicant’s noncompliance with the regulation 
before it is interpreted to deprive an applicant of a preference right to a 
lease. A regulation specifying a bank money order as an acceptable 
form of remittance requires the acceptance of a personal money order 
issled: by 6: WaW hance 5 eset ee ee 625 
2. An applicant for a simultaneous oil and gas lease who i is legally a minor at | 
_ the time he executes and files the application is not qualified to hold a | 
lease under the regulations, and the application is properly rejected__ 1110 
Sole Party in Interest 
1. When an individual files an oil and gas lease offer through a leading service 
under an agreement where the leasing service is authorized to act as 
the sole and exclusive agent to negotiate for sublease, assignment or 
sale of any rights obtained by the offeror; where the offeror is required 
to pay the leasing service according to a set schedule, even if the offeror 
negotiates the sale; and where such agency to negotiate is to be valid 
for 5 years, the leasing service has an enforceable right to share in the 
proceeds of any sale of the lease or any interest therein, and any pay- 
ments of overriding royalties retained. Such an agreement creates for 
the leasing service an “‘interest’’ in the lease as that term is defined in 
43 CFR 3100.0-5(b), and the offeror is required to disclose this interest 
at the time of filing under 43 CFR 3102.7...._-..--.--.-----_---- _ 236 
2. ‘The Department has authority to cancel leases administratively where 
the lease was granted pursuant to an underlying offer which violated 
the Departmental regulation requiring an offeror to disclose, at the 
time of filing, the existence of all parties holding interests in the offer_. 236 
3. When an individual files an oil and gas lease offer through a leasing 
service under an agreement whereby the leasing service is authorized 
to act as the sole and exclusive agent to negotiate for sublease, assign- 
ment, or sale of any rights obtained by the offeror; where the offeror 
is required to pay the leasing service according to a set schedule, even 
if the offeror negotiates the sale; and where such agency to negotiate 
is to be valid for 5 years, the leasing service has an enforceable right 
to share in the proceeds of any sale of the lease or any interest therein, 
and in any payments of overriding royalties retained. Such an agree- 
ment creates for the leasing service an “interest’’ in the lease as 
that term is defined in 43 CFR 3100.0-5(b)_-_.._.__-...__------_. 479 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued — 
Sole Party in Interest—Continued 
4, Where an individual files an oil and gas lease offer through a leasing 
service under an agreement with the service which has been determined 
to create an interest in the lease for the service, and the service files 
a “waiver” of that interest with the BLM prior to a simultaneous 


drawing, without communicating such “waiver” to the client, and 


without any contractual consideration running from the client to 
the leasing service, the ‘‘waiver’’ is without effect as a matter of law 
and both the successful drawee and the leasing service are required to 


make a showing as to their respective interests under 48 CFR 3102.7___ . 


ASSIGNMENTS OR TRANSFERS 
1. Where no application for BLM’s approval of a transfer of any interest in 
an offer and lease (if issued) has ever been filed, BLM should issue the 
lease, if appropriate, to the offeror only_...._.__..--__-.--___.-.___- 


2. The regulations controlling transfer of oil and gas interests were seiended | 


on June 16, 1980, and the amended regulations govern where the inter- 
est holder has not sought approval of a transfer of his interest prior to 
this date. Under these amended regulations, BLM cannot consider 
any application for approval of a transfer of a lease interest until 
after the lease is issued___---..---+-_.----~..----L-- eee 


3. A noncompetitive oil and gas lease may only be issued to the Asb-qualified | 


applicant therefor. An extension of time may be: granted to supply 
necessary evidence of joinder in a unit agreement prior to lease 
issuance and a lease offer will not be rejected in favor of.a junior offeror 
where an extension is timely requested and the requested evidence is 
provided in good faith and without unreasonable delay thereafter__ 

4, A party which purchases a first-drawn simultaneous noncompetitive DEC 
lease offer isa bona fide purchaser of this interest where, at the time it 


_ agreed to purchase the offer, BLM’s case records contained nothing to 


indicate that the DEC was defective or that a protest against the offer 
was ongoing; and where, at the time it consummated the agreement by 
payment of sousideration for the offer, these records showed that. BLM 
had proceeded to issue the lease, thus indicating that there was no de- 
fect in the DEC, provided that the purchaser had no actual pnemcree 
of any defect in the DEC__-_.___- anette toca ee et 
5. A “remote purchaser,” that is, one who purchases an oil snd gas lease inter- 
est from a bona fide purchaser, is protected just as is the latter, even 
where it is chargeable with knowledge that there may have been a legal 
discrepancy when the lease was initially issued____-._.........-_._- 

BONA FIDE PURCHASER 
1, A party which purchases a first-drawn simultaneous noncompetitive DEC 


lease offer is a bona fide purchaser of this interest where, at the time it 


agreed to purchase the offer, BLM’s case records contained nothing to 
indicate that the DEC was defective or that a protest against the offer 
was ongoing; and where, at the time it consummated the agreement by 


payment of.consideration for the offer, these records showed that BLM. . 
had proceeded to issue the lease, thus indicating that there was no de- . 


fect in the DEC, provided that the purchaser had no actual knowledge 
of any defect in the DEC_.._.__ ee betes 
2. An overriding royalty interest retained by a lessee after he has assigned the 


lease to a bona fide purchaser is voidable and properly canceled where it _ 
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is revealed that the lessee’s original lease offer failed to disclose the ex- 
istence of another party in interest in the offer, Any overriding royalties 
_ which the lessee assigned ‘to the other: party i in interest are also properly. 
. ganceled, as this party is not a bona fide purchaser thereof, having had. 
_+ actual knowledge of the defect in the lease. BLM should, on remand, 
sell these canceled overriding royalty interests as provided in 80 U.S.C. a 
-§ 184(h) (1976) and 48-CFR 3102.1-2(b)___-- Secheiate eee 480 
| 3. A “remote purchaser,” that is, one who purchases an oil and gas lease in- 7, 
terest froma ‘bona fide: purchaser, is protected just. as is the latter, 
even where it is chargeable with knowledge that there may have been 
: a legal discrepancy when the 1 jea8e was ee, issued_ Ss ieee - £80 
CANCELLATION 
1. The Department hae authority és daneal sade adlnsinisteatively where: 
_ the lease was granted pursuant to an underlying offer which violated. 
the Departmental: regulation requiring an offeror to disclose, at the 
, time of filing, the existence of all parties holding interests in the offer.. 236 
2, An overriding royalty interest retained by a lessee after he has assigned 
the léase +o a bona fide purchaser is voidable and properly canceled 
where it is revealed that the lessee’s original lease offer failed to dis- 
close the existence of another party in interest in the. offer, Any over- 
riding royalties which the lessee assigned to the other party in interest 
are also properly canceled, as this party is not a bona fide purchaser 
thereof, having had actual. knowledge of the defect in the lease. BLM 
should, on remand, sell these. canceled overriding royalty interests, as 
provided in 30 U.S.C. 3 ey (1976) and se CFR 3102. aoe Saran 480. 
COMPETITIVE LEASES | | 
1. Where a ‘competitive, pa snbeteste oil ae gas: lease is issued with | 
conflicting and confusing rental provisions recited in the lease terms. 
and in an attachment to the lease, a deficient rental payment by the 
_ lessee in reasonable reliance-on the section providing for rental based 
upon the pro rata fractional interest of the United States will be con- 
_. sidered justified SO as to aunty the terminated lease f or ‘reinstatement. 879 
CONSENT OF AGENCY me Pes 
LL Where public domain land is: sitherawil or ecard fe distention by 
_- another agency for a particular purpose, BLM should properly con-~ 
. sider the recommendations of the surface Management agency regard- Do 
ing lease issuance and any required stipulations, but this does not re-. 
lieve BLM of the need to make an independent determination — 
supported by the record of whether and under what conditions a lease — 
may issue in one penne interest, consistent hile multiple use vaMless= —— 488 
| DISCOVERY a 
| 1. A Actarmiuation: by the Geological —— of the known geologic structure 
| — of a producing oil and gas field will not be disturbed in the absence of a 
clear and definite showing that: the determination was improperly. 

é tnade 2 anna ae anne Be eae eas EL ae aT DOL EER tet a ~ 550 
DISCRETION TO LEASE “ES “ged S * Se Bae ‘gy : 
1 A decision of BLM refusing to issue an oil and | gas peer in the exercise of © 
, the discretionary authority: of the Secretary of the Interior. over oil | 

and gas leasing will be affirmed where it sets forth the reasons therefore _ 
and the facts of record support the conclusion that refusal to oe Is “4s 
in the eu interest_ Meee ete ie ead eee AST: 
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_ DISCRETION TOLEASE—Continued Page 


2. Rejection ofan oil and gas lease offer is a more severe measure te the 
most stringent | stipulations and the record supporting a decision 
_ rejecting a lease offer in the public interest should ordinarily. reflect 
consideration of whether leasing subject to clear and reasonable 
stipulations. would adequately protect the public moerost concerns. of. 
the surface management SRONCY choo folets Se ote Ao ee 488 
3. Where public domain land is withdrawn or tesenved for saminiceeution be 
another. agency for a particular purpose, BLM should properly con-_ 
_ sider the recommendations of the surface management agency regarding 
lease issuance and any’ required stipulations, but this does not relieve 
BLM of the need to make an independent. determination supported 
by the record of whether and under what conditions a lease may is- 
sue in. the public interest. consistent with maultiple use values - -.-.--. 4388 
FIRST-QUALIFIED APPLICANT 7 a ye 
1. When an individual files an 1 oil and: gas ieee. otter through a ieaetngie service 
under an agreement where the. leasing service is authorized to act as 
- the sole and exclusive agent to negotiate for sublease, assignment orsale - 
of any. rights. obtained by the offeror;. where. the offeror is required to 
pay the. leasing service according. to a set: schedule, even if the offeror 
negotiates the sale; and where such agency.to negotiate is to be valid 
_ for 5 years, the isasing service has an enforceable right to share in the : | 
-. proceeds of any sale of the lease or any interest therein, and any pay- 
_. ments of. overriding royalties retained. Such an agreement creates for 
the leasing service an “interest” in the lease as that term is defined in 
- 43 CFR 3100.0-5(b), and the offeror is required to disclose vue interest - 
at the time of filing under 48 CFR 3102.7____.-___.---.22-2_---+- _ 236. 
2. A noncompetitive oil and gas lease may only be issued to the first- qualified gs 
applicant. therefor. An extension of time may be granted to supply ea 
_ necessary evidence of joinder i in. a-unit agreement prior to lease issuance 
-and a lease offer will not be rejected in favor of a junior offeror where: 
an extension is timely requested and the requested evidence is pro vided © 7 
. in good faith and without unreasonable delay thereafter__ ~:~. 2/- 347 | 
3. When an individual files an oil and gas lease offer through a leasing service... 
. under an agreement whereby the leasing service is authorized to act as 
—_ the sole and. exclusive agent to negotiate for sublease, assignment, or 
as sale of any rights obtained by the offeror; where the offeror is required 
ds required to pay the leasing service according to a set: schedule, even ~ 
if the offeror negotiates the sale; and where such agency to negotiate 
_ is to be valid for 5 years, the leasing service has an enforceable right to 
share i in the proceeds: of any sale of the lease or any interest therein, and 
in any payments of overriding royalties retained. Such an agreement ° 
creates for the leasing service an ‘“nterest”? in the lease as that term is . 
defined in 43 CFR 3100.0-5(b)-..-_.- eae ie a ee oe Re 479 
7 emery an individual files an oil and gas lease offer through a leasing service | 
: 7 under an agreement with the service which has been determined 0 cre- 
ate an interest in the lease for the service, and the service: files a “wai- . 
ver’? of that interest with. the BLM prior to a simultaneous drawing, 
_ without. communicating. such ‘ waiver”. to the client, and without any — 
contractual consideration running from the client to- the leasing service, 
ty the ‘waiver’? is without effect as a matter of law and both the success- | 
ful drawee and the leasing service are required to make.ashowing-asto 
: their respective interests under 43 CFR 3102. (a Celt awee: 4 tO 
. be ac undated DEG, Apes offer is defective and must be ae 480. | 
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OIL AND GAS LEASES—Continued 


. FUTURE AND FRACTIONAL INTEREST LEASES: — Box See eee ea Pane, aa. 


= Where a, competitive, fractional interest, oil and gas es is ‘issued with’. ee 
-.. gonflicting and confusing rental provisions: recited in: the lease terms. 
- and in an attachment. to the lease, a deficient rental. payment by the haar | 
- lessee in reasonable reliance on the section providing for rental based — ; 
“upon the pro rata fractional interest of the United States will be con- 
sidered justified so as to quality. the terminated | lease for reinstatement. — 879 |. 
KNOWN GEOLOGIC STRUCTURE | ae ek 
LA determination by the Geological a of the sat acln se structiire 
of a producing oil and gas field will not be disturbed i in the absence. of a 
clear: and eee showing that. the determination | was ‘improperly : 
made.------ Le oa fa gh ist tis ere a a ee ee 550 
LANDS SUBJECT TO | rr Pe he a , 
1. Public domain land swithicinaaa or reserved i is presumed to be available for 
oil and gas leasing unless the withdrawal or reservation specifically a , 

_. vides otherwise_____ aes Te Fe AeneNON OES Se ORE Meteo ea 487 
2. An offer to lease for oil and. gas in. ihe Ar ctic National Wildlife Refuge ig) =" 
_.- properly rejected where the lands in the refuge have been withdrawn > 

from the operation of: the mineral leasing laws by either secs. 1002 ‘or 
- 1003 of the Alaska National Interest Lands Conservation Act..Stand- 
.. ard offers to lease for oil and gas may not be construed “as requests to 
undertake exploratory activities only. The only exploratory activities 
permitted in the Arctic National Wildlife Refuge are governed by'sec. _ 
1002 of the Act. Any requests to undertake exploratory activities are — -— 
__ premature until-Secretary. of the Interior has issued guidelines gOv- 


~. erning exploration in the refuge. = 2 ean ne e ene ne . 601 


RN ONCOMPETITIVE LEASES — 

A A noncompetitive oil and gas isan may only ke dectied to the first-qualified | 
applicant therefor. An extension of time may be granted to. supply ee hae, th 
-necessary evidence of joinder ‘in a unit agreement prior to lease issuance _ 

and a lease offer will not be rejected in favor of a junior offeror where 
an extension is timely. requested and the. requested evidence is pro-- 
| '» vided in good faith eeuk without unreasonable delay: ee a 347 
OVERRIDING ROYALTIES . : . a ie ae 
1. An overriding royalty inter est retained by a; oe ittae he hae cai oned: ite _ 
_ lease to a bona fide purchaser is voidable and properly canceled where | 
‘it is. revealed that the lessee’s original lease offer failed to'disclose the _ 
existence of another party in interest in the offer. Any overriding royal- 
_ ties which the lessee assigned to the other party in interest are also 
‘properly canceled, as this party is not a bona fide purchaser thereof, 
_ having had actual knowledge. of the defect in the lease. BLM should, 
on remand, sell these-canceled. overriding royalty: interests as provided 
in 30: U.S.C, $. 184th) (1976), and 48 CFR 3102. Wein sioeeclanee ay . 480 
REINSTATEMENT 
1. Failure to pay the annual rental fot an oil aid? gas siee: on or peters the 
anniversary date results in the automatic termination: of the lease by 
operation of law. The date of receipt of the rental and not the date of | 
-mailing is controlling i in determining whether rental. on an oil and gas 
lease was timely paid. A lease may be reinstated if the failure to pay the 
rental was either justifiable or not due to a lack of reasonable dili pence er 
on the part of the lessee. 30 U.S.C. § 188(c). (1976) --_-_. ~~. ee Ts 1 BR 
2. Reasonable diligence normally requires sending :the payment sufficiently 3 in| te 
~ advance of the due date to account for normal delays in the collection, 
_. transmittal, and delivery of the payment. Mailing rental payments © 
_ the afternoon of the day due does not constitute reasonable oa anata = 88 
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oI AND GAS LEASES—Continued S53 oar | . ae 7 
_ REINSTATEMENT—Continued = : | _ . ‘Page 
3. In order for the failure to. pay oil and: gas lek eal éimialy: to be considered Pe 

> justifiable, generally it must be caused by factors outside the lessee’s 

- control, which were the. proximate cause of the failure. A lessee’s | 

ignorance. of the law and regulations and reliance on the business © 

practices of other Governmental agencies . accepting a postmark _ 
| as the date of delivery: i is not a justifiable excuse._.-..-.-.--------.- . 38 
4, A lessee may be entitled to reinstatement of the lease if it is shown, among.” | 
| other things, that reasonable diligence was exercised in mailing the - 

-payment, or .that the delay: in remitting the rental is justifiable. 

Where a lessee is unable to make the requisite. showing, a petition -_ 

| for reinstatement is properly denied___._ EAE OC Le ee 420 

(«Be Reasonable ~ diligence generally requires mailing. the rental payment © 

sufficiently : in advance of the anniversary or due date to account for 

normal delays in collection, transmittal, and delivery of the mail. 

Mailing the rental payment 1 day before or on the anniversary / 

. date of the lease does not constitute reasonable diligence.._--_--__- - 420 

; A late rental payment or an insufficient tender of rental may bejustifiableif. = 

it is demonstrated that at or near the anniversary date there existed 
sufficiently . extenuating circumstances outside the lessee’s control 
which affected his or her actions in paying the rental fee. Instances 
of simple forgetfulness, inadvertence, ignorance of the regulations, 
reliance on BLM courtesy notices, and. similar occurrences Ger not | 

excuse & failure to exercise due diligence. _ RecieS aee  e ee  ek 420 

7, ‘Where a competitive, fractional interest, oil and gas feaee is ‘satiea with Rg 
— conflicting. and confusing rental provisions recited in the lease terms 

and in an attachment to the lease, a deficient rental payment by the | 
lessee in reasonable reliance on the section providing for rental based ~ 
upon the pro-rata fractional interest of the United States will be con- 
- sidered justified 80 as to qualify the terminated lease for reinstate- 
TIVO oe A ee ye eh ey «879 
A lease terminated gotometioally for etiraely payment of - annual rental “= 4 
may be reinstated only upon proof that reasonable diligence was exer- 
cised, or that the failure to make timely payment was “‘Justifiable.’ In 
the absence of such BIOOK: a petition for reinstatement i is BapLODEELY de- 
a? ied sf een A ee eer aR PS, OA ORT RRO oe ONO ah cs ee ee ee 1012 
9. A late rental payment may be justifiable if it is demonstrated that at or | 
near the anniversary date there existed sufficiently extenuating cir- 
cumstances outside the lessee’s control which affected its actions in 
paying the rental fee. However, where the lessee has entrusted payment 
_ to an employee who is hospitalized because of an injury, and another 
_ employee who assumes the. injured employee’s responsibilities fails to 
make timely payment, the injury of the. employee i is not the proximate 
cause of the late ? Payment -—— aa ny ene eee ee ee 10138 


oe 


RENTALS 
1 Failure to pay the annial rental for an oil and | gas Tenge on or pefare fis 
- _ anniversary date results in the automatic termination of the lease by 

operation of law. ‘The date of receipt of the rental and not the date of 
mailing is controlling in determining whether rental on an oil and gas 
lease was timely paid. A lease may be reinstated if the failure to pay 
the rental was either justifiable or not due toa lack of reasonable dili- | 
gence on ve ener of the lessee. 30 U. 8.C..§ el OS eee 38 
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orl AND GAS LEASES—Continued | p a ee cae r. me eo. 
“RENTALS—Continued POY Meee. oe Page 7 
2. Reasonable diligence. nie requires sending the payment sufficiently - 
_ in advance of the due date to account for normal delays in the collec- 
tion, transmittal, and. delivery of the payment. Mailing rental pay- 
ments the afternoon of. the day due does not. constitute reasonable > SP a>, 
diligence_____ SD, Seay a rh ac en te cs eee BB 
3. In order for the. failure to pay oil. and gas: sleaae rental dimely t to i" con- i 
sidered justifiable, generally it must be caused by factors outside the © 
lessee’s control, which were the proximate cause of the failure. A 
- lessee’ s ignorance of the law and regulations and reliance on the busi- 
ness practices of other Governmental agencies accepting ay. poster “ee 
-as the date of delivery is. not a justifiable excuse..»-_--_--_-.--2--- oe BOR 
fe Where a competitive, fractional interest, oil and. gas lease is’ jeaied with “gehen 
conflicting and confusing rental provisions recited in the lease terms __ 
and in an attachment to the lease, a deficient rental payment by the — 
~ lessee in reasonable reliance on the section. providing for. rental based’ 
7 upon the pro rata factional interest” of the United. ‘States: will be 
considered justified so as to- qualify: the terminated. lease for rein- 
2 pbatement 20-2 a na eal ee near dnc needa clennn nn 879 
ROYALTIES | sme tS es er 2 er x 
1. The Secretary. of the Interior has: discretionary. ‘authority, to. determine —_ 
the factors to be considered in computing. transportation allowances 7 
for royalty valuation purposes. Where the. Geological Survey applies _ 
- a. formula developed after. appropriate research ‘and. consultation — 
. _ with affected oil companies and where the appellant does not provide. 

' convincing ‘evidence that the 6 percent rate of return. used in the . 

- formula. is unreasonable as applied to appellant’s production from 
1968 to 1978, the transportation allowance will be upheld__-----.---. 1 
2. In determining the amount of royalty due to the United States from 

. fo an oil and gas lease, it is proper for the Geological | Survey to use .- | 

a base value: which. includes. both the purchase» price paid for the 

natural gas and the amount of severance taxes paid by the purchaser | 
directly to the State where, under Oklahoma law, the purchaser is 

- authorized to deduct. the amount of taxes paid from the amount .— 
paid to the producer. Decision in- ‘Wheless eee Co., 13 IBLA 21,. . | 
| 80 I.D. 599 (1973), cited and spoiled Le va en ere as Sen 7. 
"STIPULATIONS Ee OT a Ses a, “ike 
1. Rejection of an. oil ee gas Figeee offer is a more severe measure iad the _ 
most. stringent. stipulations and the record supporting a decision re- 
jecting a lease offer in the public interest. should ordinarily reflect 
consideration. of whether. leasing subject to clear and. reasonable 
. stipulations would adequately protect the public interest concerns of - ii 
the surface pevaacit agency Se me ne eres eee eee ese 8 
TERMINATION. . - oy ae Duras ; 
| 1. - Failure to. pay the annual rental for‘an oil re gas. ‘isaee: on or es ihe. ca 
anniversary date results in the automatic termination of the lease by 
operation.of law: The date of receipt of the rental and not the date of . 
mailing is controlling in determining w hether rental‘on.an oil and gas | 
lease was timely paid. A lease may be reinstated ifthefailuretopaythe  - 
- rental was either justifiable or not due to a, lack of reasonable diligence ry 
on the eae of the lessee. 30.U. S. C,.§ 188(¢) ee sept Pcie. 3 oe 
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“om AND GAS LEASES—Continued 
- TERMINATION—Continued 


2. Upon failure of ‘a lessee to pay rental on or before the anniversary date of | => 
the lease, for any lease on which there is no well capable of producing. 
_oil or.gas in paying quantities, the lease automatically terminates by | 


operation of LW eee ee oe oo eee 


“8. x lessee may be entitled to reinstatement of the lease if it is shown, among © 


- Page i 


420 


~ other. things, that reasonable diligence was exercised in mailing the ~ . 
* -—payment, or that the delay i in remitting the rental is justifiable: Where = 


-a.lessee is unable to make the requisite showing, a petition for rein-_ 


statement is properly GONICG = 6 ua ssi oe okesn es esoseg eee 


4. Reasonable diligence generally requires mailing the.rental payment suf. 


420 


ficiently in advance of the anniversary or due date to account for = 


7 _ normal delays in collection; transmittal, and delivery of the mail. Mail-_ 


- ing the rental payment 1 day before or on the anniversary date of the os 


“lease does not constitute reasonable diligence. 2.202... 2 28k 


—B A late rental: payment or:an insufficient tender of rental maybe justifiable 2 


420 


Bo if it is demonstrated that at or near the anniversary date there existed = * | 
_ sufficiently extenuating circumstances outside the lessee’s control which. _ 
affected his or her actions in paying the rental fee. Instances of simple soe 


| ‘forgetfulness, inadvertence, ignorance of the regulations, reliance on 
BLM courtesy notices, and similar occurrences so not excuse a failure | 


- -t6 exercisé due diligence-..... 2-2-2222 l cee 


a 420 
an 6. Where a competitive, fractional interest, oil and gas lease is issued with 7 


_ conflicting and confusing rental provisions recited in the lease terms “We 


 Jand-in an attachment to. the lease, .a deficient, rental payment by the 


_. lesséé in reasonable reliance on the section providing for rental based _ ‘ ‘ 
_ upon the pro: rata fractional interest of the United States will be - 


; _ considered . justified so as to qualify the terminated tose for. a 
oe ROMS CALC ENG Sa ee ee a ee bee chee 
7. A Tease terminated piarevienly for antinely payment of annual: rental = 


-may be reinstated only upon proof that reasonable diligence was. 


exercised, or that the failure to make timely payment was “justifiable.” 
~In.the ae of such proof, a petition for reinstatement is EPrOpeny 
ALTA eet Sh 


oo. 101200 
8. A late rental payment may be justifiable if it is. Semen that ator —~ oe 
. hear the anniversary date: there existed sufficiently extenuating — 


circumstances outside the lessee’s control which affected, its actions c 


_ in paying the rental fee. However, where the lessee has entrusted 
_ payment to an emiployee who is hospitalized because of.an injury, and — 
another employee who assumes the injured employee’s responsibili- 


ties fails to make timely payment, the injury of the employee is not 
the proximate cause-of the late REND eee anaes erie eater 
: unrt’ AND. COOPERATIVE AGREEMENTS . rn a eae 


1013 


1. A noncompetitive oil and gas lease may only be issued to the first- -qualified ee 


applicant therefor. An extension of time may be granted-to. supply» 


| “necessary evidence of joinder in a-unit agreement prior to lease issuance 


and: a lease offer will not be rejected in favor of a junior offeror where _ 
- - an’ extension is timely requested and ‘the requested evidence is pro- - 
2 vided i in need faith and without unreasonable delay. PASTS elena : 
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ovrer CONTINENTAL SHELF LANDS ACT 


(See also Oil & Gas Leases—if included i in 1 this Index. ) 
GENERALLY ws 


iar be Use. of cousullation. L proseduinee!c of: sec. “18 of the Outen Continental: Shelf . 
_ Lands Act, (43 US.C, § 1344. (Supp. IT 1978), are not required for __ 
s annual: review. of an approved S-year, oes ee Program poms ae 
ae sec. 18(e) Of the A Ctet ole oda, Bee ee See ee | 
2. Under sec: 18 of the Outer ‘Continental. Shelf Tiatids ee 43 U.S.C. § 1344 _ 


1197 


Page 


20%. 


(Supp. II 1978), a reapproval must.include a schedule of proposed lease. ; 


salesforthefull 5-year period following reapproval but may not include 


es 7 _ sales beyond the 5-year. period. A revision permits changes within an - 


. existing ‘approved. schedule without. requiring an extension of that ZS 


a . schedule to include a full 5 years after revision. ame Bol eee eed a 
, 3. eee sec. 18 of the Outer Continental. Shelf Lands Act, 483 U.S.C. 5 1344. 


(Supp. II 1978), a revision may add, delete, delay or advance sales _ 


and planning milestones within an approved 5-year program. A revision =H 


cannot. be used to tack additional sales or milestones.cnto the end of 


an approved 5-year program. Only a Teapproval can ie sales beyond © | 


an existing approved program 220-02 et 
4, Sec. 18(e) of the Outer Continental Shelf Lands Act, 43 U. S.C. § 1344(e) 


(Supp. II 1978), states in. discussing revisions and reapprovals that. 


only a revision which is not significant may escape the requirement 


of. sec. 18 consultation procedures. A fortiori, all reapprovals require. 


use of these procedures. Therefore, the procedures must be followed to 
schedule any sales or milestones beyond the existing 5-year program -_ 


5. Under sec. 18 of the Outer Continental Shelf Lands Act, 43:U.S.C. §1344- 


(Supp. II 1978), the Secretary has considerable discretion to determine 


whether or not the deletion, delay or advancement of sales or milestones 


within an approved 5-year program isa significant revision: _22-222 
6. Planning milestones.and sale dates beyond the 5-year horizon can be made 


available as a. matter of information, but final approval of a schedule © 


24 


21: 


“21 


containing such sales cannot occur until the procedures of sec. 18‘have:_ 


been followed. Those milestones occurring within the 5-year period that - 
apply to sales expected peyond 5 vous may be included i in @ reapproved. : 
BC COMIC egos eee a a ea en ee ee eee eecaes tooo eee . 


OIL AND GAS INFORMATION PROGRAM 
Generally 


1. 30 CFR 250. 3, requiring ‘the. U. S. Geological ‘Survey to release : a lessee’ 5 
well logs two years after they are submitted, isa reasonable exercise ‘of | 


oe 


‘the Secretary’s discretion. It does not: apply to the Survey’ s findin gsof 


- - producibility under OCS Order No. 4; such findings may: sonsequenitly, _ 
_ be released immediately____--- = Be Se Be el Ah ee, : 
2. The history and text of the 1978 Arsen dmente nee that “ippivileged or 
_ proprietary information” is a term to be defined: by the Secretary after oe 8 
+ 699 - 


balancing competing in terests of disclosure and confi dentiality.—- Bae 
OIL AND GAS LEASES | ae. oe 


699. 


te The Secretary of the Interior has 5 disoistionsry’ authority to detenmine: | 


the factors to. be considered i in computing transportation’ allowances for — 


royalty valuation purposes. Where the Geologic al Survey applies a for- 


| eau 2 developed after Eappropriate research nud consultation with affect- = 
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OUTER CONTINENTAL SHELF LANDS ACT—Continued 
| OIL AND GASES LEASES—Continued | 


ed oil companies and where the appellant does not pravide convincing oe 


‘Page 


_.evidence that the 6 percent rate return used in the formula is unrea~ _ ‘ 
sonable as applied to appellant’s production from 1968 to 1973, the: 


transportation. allowance will be upheld. See wenn naan ene i. 


REFUNDS ~ . 


1. Sec. 10 of the Outer Contiaontal Shelf Lands Act does not authorize res. 


funds to purchasers of. royalty OT Sn sg eS ease en ae ener 
2. Sec..10. of the Outer Continental Shelf bende cs dee not authorize re- 

funds to persons who have paid a civil penalty under sec. 24 of the Act_ 
3. Before allowing refunds or credits against future Payeeniss ‘the Secretary 

must report them to Congress.-.__2_-_-_ 2 eee 


4. The request fora refund or credit.must be in writing; must eae fo ah apeciio™ 


amount, and must explain why the lessee considers the amount to 
.. have been excessive. Except .under. certain. circumstances, the lessee 


2 must request the refund or credit within two. years after making the 


- payment. Those circumstances. are when the lessee both has acted. to 


1090 


1090 


verify his account within two years and has given the Department 


enough information to. estimate the’ Potential amount of the © 
enw OP “Credit oo, ois eos woke ial ee ee | 


An excess net profit share puyment ta be ‘eradiied. qaider 10 CFR 
| - 390.034(c), must be reported to Congress before. crediting ____..___—- 
- . 6 “Generally, when one co-lessee files a request. for repayment, his request 


does not toll the two-year limit for other.co-lessees. But if the co-_ 
lessee has the authority to make. all lease payments for the other CO- 


"lessees, then his request protects all of them___._---_.-__---- 2. 
T. A lessee may receive a refund or credit of an overpayment even n though he 
did not pay the excess under protest...-..-__-----=-2..-0--_2.----- 


3. Upon discovering an overpayment and an underpayment in a lease. acy 


_ _ eount, the Secretary may properly offset the two without regard to sec. 


10. But when an excess remains after the offset, the Secretary must. 


comply with sec. 10 in giving a refund OP Creditscs S252 87 asec 


7 PATENTS OF PUBLIC | LANDS . 
EFFECT ; 


1090 


1090 


1090 


1099 


1090 


~~ , The effect of the issuance of a patent is to transfer legal title fromthe 


‘United States and to remove. the land from jurisdiction of the De- |. 
_ partment of the Interior. Where BLM’s records show lands have been 


patented, an Indian allotment. application filed under the General 
Allotment Act of Feb. 8, 1887, fo or. aes ends is properly re] jected. .-.-- 
RESERVATIONS 


244 | 


1. Patents issued are £6, this. res of Mar. 3, 1909, or. the Act of. janes 7 


22, 1910, 30 U.S.C. 88 81, 83- 85. (1976). reserved to the United States 


ear: Seal? and the right to. prospect for, mine. and remove the | ‘coal 


deposits”’ underlying the patented lands. Congress i in the 1909 and 1910: - 


_ Acts intended to, and did, reserve only the coal and not.other minerals ~ 


found in association with ‘coal. Accordingly, all minerals other than 


coal, including coalbed. gas, passed to. the surface owner at the time. a 
patent was issued pursuant. to. the 1909 or 1910 Acts.---.-- eae 


2 Should coalbed gas occur in lands in which “oil and gas’? were reserved to 


538 


the United States in agricultural patents issued under the Act of July” — 


17, 1914, 30 U.S.C. § 121 (1976), that coalbed gas is reserved tothe 
| United eee eee aUGegansius Se Sr wen 
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PHOSPHATE LEASES AND PERMITS ~ 


(See also penetal Leasing Act—if included i in this Index). 
PERMITS © 


ae Limitation at z) sliosghiaté Cssening saint to“ ‘un elgiued “udewalopad? a 


lands restricts it.to lands without valid, vested right, existing at the sora 
time of issuance of the permit, which are adverse to the prospecting © 


permit which is sought, and any preference right lease which may. be 
eared pursuant to such a permit___-____.----------------------- 


2, A prospecting permit may be issued for phosphate for which there is no. 


valid; adverse claim at the time of issuance, notwithstanding. the ¢ exist- 
ence then-of:nonadverse claims, entries, or leases... _.- ces ee ee 
3. Issuance of a prospecting permit is presumed to be regular if no valid, 


adverse interest appeared in ‘the land office records at the time of | 


issuance of. the permit oe Bie a oe bea as ee as eee a 


PRACTICE BEFORE THE DEPARTMENT 


(See also Rules of Practice—if included i in this Index.) 
_ PERSONS QUALIFIED TO PRACTICE. 


247 


247. 


247 


1, Qualifications. to. practice. before. the Department of ite ieee are pre- a. 


_ seribed by. regulations. ‘Where an appeal is brought by a corporation _ 
that does not appear. to fall within any of the categories of persons 
_authorized to Dine ntee the appeal i is BUSIEe to dismissal___.__._--_- . 


- PUBLIC LANDS 


345 


eS also ‘Aceretion, Avaision, Boundaries, Reliction, Surveys of Public : - — 


Lands—if included i in. this Index. ). 
LEASES AND PERMITS == 


1 Public domain land harem or penewed is ‘peaitien to be. avatiable : ae? 
for oil and gas leasing unless the withdrawal 0 or reservation speeitealy Pad aad 


PrOVIGES OUNCI WISE ooo 56S a eed Gel oe ee eee ee | 

2 Where public domain land is withdrawn or r reserved for. administr tion : 
| by another agency for a particular purpose, BLM should properly 
consider the recommeridations of the. surface: management agency 


regarding lease. issuance and any. required stipulations, ‘but this does 


not relieve BLM of the need to make an independent determination | 


4387 


. supported by the record of whether and under what conditions a gieas ee 2 


may issue. in the pu HAverE SY consisvent mau ae use values. Radice 


| REGULATIONS 


(See also Administrative Procedure—if included i in ‘this Index.) 
GENERALLY 


1. The Boards of Appeal of the Department of the interior have no authority — 
to declare invalid a duly promulgated regulation of this Department. 


Where, however, the. regulation was not properly: promulgated, is 
lacking in statutory basis, and has been consistently ignored in actual 
practice, that regulation will be accorded no force or effect_____.-_-- 

-2, All persons dealing with the Government are presumed to have knowledge 
| of duly promulgated rules and regulations regardless of their actual 


: knowledge of what is contained in such regulations. ._-___1__.--__- 7 
3. ane regulations controlling transfer of oil and gas interests were amended 


on. June 16, 1980; and the amended regulations govern. where the 


interest. holder has not sought approval of a transfer of his interest — 


- prior to this date. Under these amended regulations, BLM cannot 


consider any application for approval of a transfer of a lease interest _ 
until after the lease. is’ issued... .- 1. -------+ +2 a ‘ 


438 


94 
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me REGULATIONS—Continued 
-GENERALLY—Continued | 


Page 


4A All persons ae with the Govanuneut are » presumed Ss have. knowl oe 


edge of relevant statutes and duly promulgated regulations.._.---2 22. | B41 ; 


, The Board is bound by. duly promulgated Departmental regulations.as -. 
well as by Departmental policy expressed in Secretarial Orders pub- 


lished in the aa Register or set ae in the Departmental Manual. 3 


| orem aatiny | 


760, 


1; An ambiguous Souitintion edinting to “the proper office” in which, to file: ae 


. a.relinquishment of a.coal lease‘should not be interpreted to: the: det- 
- riment of a coal ee who sought: to comply with its a provisions a es = 


INTERPRETATION | 


oY, An ambiguous regulation relating to “the. proper. office’? in fabioh to file. 


a relinquishment of a coal lease should not be interpreted to the det- 


* piment of a coal lessee who sought to comply with its provisions___--__ 
2. A posuleiicn should be sufficiently clear that there is no reasonable basis — 


“24 


for an oil and gas. lease applicant’s noncompliance with the regulation oan | 
before it is interpreted to deprive an applicant of a preference right 


to a lease, A’ regulation specifying a bank money order as an accept- | 

able form of remittance requires oe ‘aceeptance of a Personal mor y. 

order issued by a bank. __220 2-22 lel foe ; 
3. Departmental regulations at 43 CFR 2653. 5, insofar. as: they ppescnibe > 


specified course of action including publication, referral, investigation, 


conferring, reporting, etc., by the Department with regard to selec-_ 
tions of public lands made: pursuant to § 14(h) (1) of the Alaska Na- 
tive Claims Settlement Act, cannot apply when the selected. lands are. 
not public lands and the selection applications must be rejected. at. 


the outset_ fa aie Akt ae 
- VALIDITY a age ns. ae a 


“1. The Boards of F Appeal of. the Department of the Interior have no authority | 
to declare invalid a duly promulgated regulation of this Department. 7 
Where, however, the regulation was not ‘properly promulgated, is 
lacking in statutory basis, and has been consistently ignored in actual | 


‘practice, that. regulation will be accorded. no force or or effect.__- eee 


RIGHTS-OF- WAY. 
(See also Indian Lands, Pesiamstion Lands—if included i in this Index. ,- 
NATURE OF INTEREST. GRANTED | 


625 


886° 


24. 


1. A right-of-way granted by. Revised: Statutes Sec. 2477 is a ‘Tess thatetce < 
interest in the nature of an easement. Following the acceptance ofa | 2 | 
Revised Statutes See. 2477 grant of right-of-way, the Federal Govern- | 
ment retains: its fee interest in the la1id, subject to the right-of-way, Re 


REVISED STATUTES SEC. 2477 
BF A right-of-way granted by Revised Statutes Sec. 2477 is a ‘ess-than-fee 


and may dispose of it pursuant to law. —--—-—- nen 629 


interest in the nature of an easement. Following the acceptance of a. 


“Revised Statutes Sec. 2477 grant of right-of-way, the Federal Govern- | 
ment retains its fee interest in the land, subject to the right- of-way, _ 
. and may dispose of it. puruent to. (eee eine Sen con rine . 
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RULES OF PRACTICE | a ye, “Page 
Bead also Administrative Procedure, Appeals, Contests & De Coitendta, : i 
_ Hearings, Indian Probate, Practice: Before the Department—if ore ine 
_ this Index.). . ie 3S ba. ore 
GENERALLY | ee. Ste a4 
1 . “Service.” Where BLM. ae a copy of its decision to an ene. pe 
affected: party at his address of record on Sept. 21; where additional .. —~ 
_.. information containing the party’s more recent address is filed: with 
Pes, BLM on Oct. 5; and where BLM receives: the mailed copy back as 
undeliverable on Oct. 16 but does.not mail another copy to the more == 
~ recent address, BLM has not mailed a. copy to the party’s last-address 
of record, and there is no “service” under 43 CFR 1810.2.. Where — 
BLM has never served a copy of its decision on an adversely affected —. 
3 party, the time for this party. to. appeal has never commenced, and Oo sche 3 
the decision is not effective per 43 CFR. 4.21 (a) -- 2-2-2 22-2 oe -- 236 — 
2, Where a party, in the course of various proceedings before the Department; ee fe 
 asserts-facts that would, if proven, entitle him or her to obtain patentto — . 
land owned. by the United States, and the litigation proceeds. onthe . 
"assumption that the facts are as stated, appellant will. not. be heard =) 
ee | in a pupeeruent neste to ea that those facts existed. Boke eeectnc.. “0962, 
_ APPEALS. . . ee eee 
"Ganeruilly’ : , 
“Ls Ouitining. the treatment’ to be seecraed yomnnous exhibits, aie: Board Beers 
_ states that in the event counsel for either side considers that informa-_ 


- tion. contained. in .a voluminous exhibit either proves or may be: of” fae oe 


2 _ material assistance in proving a particular point, it is incumbent upon. 
counsel to specifically cite the portions of the voluminous exhibit relied oe 
- upon by page number, by date, or by- other appropriate reference. 


_ Absent specific citations to a voluminous exhibit or to an appropriate . he Ee 


‘summary thereof in evidence, the Board will not. undertake to deter- 
_ mine the content of this type of exhibit in particular areas before. — 


: reaching its CIO Ne sone SF ee ee i 42. 


2. ‘The Board seriously questions the wisdom of the Government in not’ arrang- eee as 
| _ ing for the audit of multimillion dollar claims apparently. advanced in | 
good: faith by reputable contractors, noting that securing audits will not ono 
o, _only facilitate the examination of witnesses with respect to quantum but. sae 
~ are also. likely to prove to be useful in establishing a basis for agreeing — 
upon stipulations narrowing the issues in quantum areas or affording a 
a basis for arriving at a settlernent prior to the hearing, while it, is in Pro- aa 


Pe est gress or after it has been concluded_.___..--2-__ 2-2-2 a7 ys 
3. “Service.” Where BLM sends'a copy of.its decision to an adversely affected ee 


_party at his address of record on Sept. 21; where additional inf ormation. 

-°. containing the party’s more recent addres is filed with BLM on Oct. Bp 

- . and where BLM receives the mailed copy back as undeliverable on Oc: rat 
--16 but does not mail another copy to the more recent address, BLM ick 
not mailed a copy-to the party’s last address of record, and there is no..." | 
“service” ’ under 43 CFR 1810 2. Where BLM has neverserveda copy 

- . of-its decision on an adversely affected party, the time for this party to. 

AS of appeal has never commenced, and the decision is not effective per 43 00° 

‘oe ee 4.21 @) pp ee eee ha es 236 
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~ RULES OF PRACTICE—Continued coe 
" APPEALS—Continued _ . - 
- Generally—Continued — 


ae? 4 An appeal may be decided on the basis of a theory not sdvatioed _ the | | 
: _ parties so long as the theory is consistent with the facts of record or le 


. ~ gitimate inferences Ghereiromit. Gt ho ee ee et 
5. Where: following the contest of a number of mining claims, a decision is ren- 
dered by an Administrative Law Judge holding certain claims and por- 

tions of claims’ to be valid and invalidating the remainder for lack of 

_» mineral or as embracing excess mineral reserves, and the Government 
appeals from that decision but the claimant does not, that decision will 

- be set aside and the case remanded for rehearing on the basis of a judi- 


cial decision in another case, made while the subject appeal’ was 


pending, that there can be no invalidation of mining claims by: this 
Department on a finding that the claimant has acquired claims for-far 

~ more mineral than the market can absorb within the foreseeable future_ 
6. A finding by BI.M that some statutory mechanism has been triggered 
~ which automatically divests a right does not and cannot mean that the 


adversely affected party is denied recourse to the appellate process. 


The Board of Land Appeals is the exclusive arbiter of its jurisdiction, 


and neither employees of BLM nor attorneys of the Office of the Bos -- 
‘licitor may create or. deny the right of epee to the Board- Pee ee, 


Burden of Proof 


1. Ina case involving the pooine of a differing site conditions claim under 


8 contract for the construction of concrete lined tunnels for the Navajo 


“Indian Irrigation. Project, the Board follows the Court of Claims in | 


. holding that it is not necessary for the “indications” in the contract 


to be explicit or specific, it being sufficient for there to be an indication — 

on the face of the contract documents causing a bidder reasonably to» 

expect that there were no “subsurface or latent” physical conditions | 
at the site. differing materially from those indicated. in the contract. - vor 


‘Dismissal. 


= 1. A claim asserted under the Changes claise for iiereaeed: costs mesalaing 


from actions of the President in decontrolling the price of heavy 
~ erude oil is’ dismissed as being outside the jurisdiction. of the Board 


since the President’s action was a sovereign act taken as, part of the . 
program to maintain or increase production of heavy crude oil. eects 
2. A Government motion to dismiss an appeal ‘is. granted. where no express 


contract between the parties exists, there is no evidence. from which 
_.an implied in fact contract could be inferred, and the Board-is without 
jurisdiction over contracts implied in, law, assuming appellant is seeing 


fl PENCE cee ti SoG eau e See eae eho ee : 


Effect of ah . 7 | 

1. Due process “does not require notice and. a prior right to be héard. in 

every case where an individual may be deprived of property so long 

as the individual is given notice and an oppor to ne heard 

before the deprivation becomes Dd So oeetnnsi seek eS el: 
Hearings ps . 

1.. Due process does not require notice and a prior right + to be heard in-every 

case where an individual may be deprived of property so long as 

the individual is given notice and an opportunity to be heard before 


the deprivation becomes Sl ie bos tae ese Sse em tiecetee .. Z 


Page - 


722 


772. 


3 Sa 


4l 


481 


809 


“31 
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RULES OF PRACTICE Continued 
 APPEALS—Continued Se 


Hearings—Continued | | Cat gi ee, - Page an 


2. “The Board refuses to draw inferences nave to the Government: by 
“¥eason of its failure to have its project engineer testify in important ae 
areas and by. reason of its failure to call as witnesses two of its em- 
- ployees who attended the hearing where the Board finds that the . 
action of the Government is consistent with the principal defenses. 
made to.the differing site conditions claims asserted and where under 
js long-established Board practice, the appellant could have called 
‘any orall of the Government’s employees concerned as witnesses ee 
without making them appellant’s witnesses for the a of im - 
- peachment_..__-- Bertani Sete see ee Ba ese eae oe, = -~ .41- 
: 3 The Board: sustains the action of the hearing member in refusing tore- 
| - ceive in evidence documents not identified by a witness. through ' ‘ 
~ whose testimony. their admission is being sought._._._..._-_---_._- 42 
4. = Government motion for summary judgment is granted and an ‘appel: ov, 2 
 Jant’s request for a hearing is denied in a case where if all of appellant’s S. 
-. factual allegations are accepted as true, there would still be no basis 
for granting the appellant relief for the claim asserted. The Board finds 
_ that to hold.a hearing in such circumstances would not secure the just 
and inexpensive determination of the appeal without. unnecessary > — 
ae eermoaue ts Menns ee ae 861 
“Motions “ae | . | | See pais | 
lA Government ‘motion for summary judgment is granted sada an: appe - 
_lant’s request fora hearing is denied:in a case where if all of appellant’s - 
factual allegations are accepted as true, there would still be. no basis.for 
granting the appellant relief for the claim asserted. The Board finds 
that to hold.a hearing in such circumstances would not secure the just’ ~ 
and. mexpenive determination of . the appeal without BANCEESeeLy 


ey Eee ee eee Bole” 


2, A claim asserted under the Changes clause for increased costs resulting: from | 
actions of the. President in decontrolling the price of heavy crude oil is 
dismissed as. being outside the jurisdiction of the Board since the Presi- — 
dent’s action was a sovereign act taken as part of the Progra tomain-- 


tain or increase production of heavy crude oil__._-_- ETON ees, chen ne ies 43]. " ; neg 


3. A Government motion to dismiss an appeal is granted where no express. con- 
tract between the parties exists, there is no evidence from which an im- 
| plied in fact contract could be inferred, and the Board is without juris- 
diction over contracts implied in law, assuming appellant: is seeking te OS 
| full reliefs nc BF De ee tie Oh aes B00e 
| Reconsideration oe Wt eS DBRT le ee it 
1. Upon a motion for reconsideration, the Board, finds that tie contentions te ates 
of appellant challenging the principal decision are based ‘on misstate- a 
ments or misinterpretations of the principal decision or. ask that the — a 
Board consider the merits of a claim deemed to have been 1 properly pe one 
dismissed for lack of proof of coercion or duress. sees oe os. tel 
Standing to Appeal ) aa © gf ES ge 
ee. Government motion to dismiss an appeal is granted where no express con- ey 
tract between the parties exists, there is no evidence from which an im- |. 
plied in fact contract could:be inferred, and the Board is without juris- 
diction over contracts implied in law, assuming appellant i is seeking f ull oe gen 
Meelis oe tile pe eres Doe tea tees J), 2S00 
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- RULES OF PRACTICE—Continued 


EVIDENCE | Ss @ Oe Pagers, 


A. oe Board rey to draw inferences adverse to the ovement by reason. 
~ of its failure to have its project engineer testify in important areas and by _ 
reason of its f ailure to call as witnesses two of its employees who attend~ j 
‘ed the hearing where the Board finds that the action of the Government | 
-. is consistent with the principal defenses made to the differing site con- A 
~ “ ditions claims asserted and where under long-established Board practice, 
ie the appellant could have called any or all of the Government’s employ~ _ 
~~ ees concerned as witnesses without making them pean witnesses oe ; 
. for the purposes of impeachment.___---.-----------2-----+------- a) 
“2, In a case involving the assertion of a differing site conditions claim under —* 
a contract for the construction of concrete lined tunnels for the Navajo | 
~ Indian Irrigation Project, the Board follows the Court of Claims in 
holding that it is not nécessary for the “indications” in the contract ~ 
to be explicit or specific, it being sufficient for there to be an indication: | 
on the face of the contract documents causing a bidder reasonably to 
expect that there were no ‘ ‘subsurface or latent’? physical conditions ; 
at the site differing materially from those indicated in the contract_..... 41 
3. ‘Outlining the treatment to be accorded voluminous exhibits, the Board => 
‘states. that in the event counsel for either side considers that informa- 
| tion contained in a- voluminous exhibit either proves or may be of 
material assistance in proving a particular point, it is incumbent upon: 
~ counsel to specifically cite the portions of the voluminous exhibit — 
a relied upon by page number, by date, or by other appropriate refer~ 
“ence. Absent specific citations to ‘a voluminous exhibit or to an appro~ 
priate summary thereof in evidence, the Board will not undertake to 
determine the content of this type of exhibit i in particular a areas : before 
hy reaching its decision. __- Bs te Sn ies Se ae nt a tie AQ 
"i ail The Board sustains the action of the hearing member in fohunlas a receive en 
in evidence documents not identified by a witness through | whose - 
testimony their admission is being sought__..-_---._-------- ee AD 
Be The Board seriously questions the wisdom of the Government in not | 
arranging for the audit of multimillion dollar claims apparently 
advanced in good faith by reputable contractors, noting that securing 
audits will not only facilitate the examination of witnesses with respect 
.. to quantum but are also likely to prove to be useful in establishing a 
basis for agreeing upon stipulations: narrowing the issues in quantum 
areas or affording a basis for arriving at a settlement prior to the =~ 
hearing, while itis in- progress or after it has been coneluded__-—_-_- AQ 
GOVERNMENT CONTESTS. eS 
4. The provisions of 25.U.8. C. § 194 (1976) ealaeini to nthe placing of the or Se 
_ den of proof do not apply where the Government contests the qualifica-. - © 
tions: of an allotment applicant. An allotment applicant in such a | 
situation is the proponent. of the rule and must show his or her entitle- _ 
ment. to the land’ ous eee Sees sae eae eee ne «B74 
HEARINGS | _ ec @ .. 
=e ‘The Board seriously aeeuons the wisdom of. the Goreamaent in not ar~ — 
Pe ranging for the audit of multimillion dollar claims apparently advanced. 
i in good faith by reputable contractors, noting that securing audits will . 
not only facilitate the examination of witnesses with respect to quan- 
_ tum but are also likely to prove to be useful.in establishing a basis for 
. +. agreeing upon stipulations narrowing the issues-in quantum areas or — 
- "affording a basis for arriving at.a settlement prior to the hearing, while — 
iti is in pe or after it has been concluded eee ae eeherace AE 


Sa 


RULES OF PRACTICE—Continued | ee ee | 
Ae -The- Board: rade: to aaa infercrioee: adverse to re Goverment. by” Eve 
| reason of its: failure to, have its project engineer. testify in. important a4 

e areas and: by reason.of its failure to call as witnesses two of its. em- — 

_ ployees who attended the. hearing where the Board finds. that the 
action of the Government: is consistent with the principal. defenses ie 
made to the differing site conditions claims asserted and where under - 
long-established Board practice, the appellant could have called any. - ‘ 
or all of the Government’s: employees. concerned as witnesses without 
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making. them appellant’s witnesses for the’ purposes of impeachment. i 41 Be es 


2, ‘The Board sustains. the action of the hearing member in refusing to receive |. 
in evidence documents not. identified by a. witness through. whose 
: testimony their admission is being sought_-.--=--. asians Pace eran ee 42 
3. The Board ‘seriously. questions the wisdom of the Government in. not | 
. arranging for the audit of multimillion dollar . claims apparently. ad- 
~ vanced in. “good faith by reputable contractors, noting that securing | 
a audits will not only facilitate the examination of witnesses with respect: i 
to quantum but are also likely to prove to be useful j In establishing, a 
: : basis for agreeing upon stipulations narrowing the issues in quantum yw 
-. areas or affording a basis for arriving at a settlement prior to the =, 
hearing, while it is in Progress or’ after. it has been concluded---.---- _ 42 


‘SEGREGATION. 


b WE Where BLM filed : an -Epekieation: for. a protective withdrawal pireiaae - i 
-.-- Exec. Order No. 10355 which would reserve the subject land from all _ 
forms of appropriation including location and ‘entry under the mining © + 

.. laws and the application was duly noted on the official status plats, 
the lands were segregated from the date of notation to the extent iy oF 
- that the withdrawal, if effected, would prevent such forms of appro-. 

| priation. A’ protective withdrawal is not a temporary withdrawal | oe 

- under the Pickett Act, 43 U.S.C. § 141 (1970); and is not limited by = - 

the:terms of 43-U. S.C. § 142 (1970) which provides that temporarily. = 
withdrawn lands shall remain open to location for metalliferous -..° 
eran eter eee ee ee 


bs ‘STATE EXCHANGES: 


(See also Exchanges of Land—if included in this Index. ) 
GENERALLY eae 3 
dA protest against er of a vatate eee application i is properly aig 
~~ missed where the exchange i is shown to be in the public interest under 
“sec. 206 of the Federal Land Policy. and Management Act of 1976, and 
it is immaterial that the protestants may be permittees or licensees of | 
the selected lands whose. grazing privileges would have been lost. upon 
ae completion of the exchange, in that neither’ a licensee nor a permittee | 
_ has a vested. right j in the land covered by. the license Or permit and such': 
| land i is available for selection by: a state_.-~ eee watete are ay ~--- 232 
“BEFECT OF APPLICATION. | ee ee 
1. ‘State exchange appliddtions pending. on 1 Oct. 21, 197 6, may. be ee ada un- © 
der sec. 8(c) of the Taylor. Grazing Act, 43 U. S.C. § 315g¢(c). (1970), 
: - only if the state had complied with all,the requirements. necessary to 
vest rights. to the exchange i in the state; all other applications must be . 
ae processed under sec. 206 of the Federal Land Policy and d Management ear t 
| cai of 1976. eee eae Sette aS getees 22 cee ----. 2382 


ioe —_ 
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STATE SELECTIONS Bae 
_ (See also Schocl Lands, Swamplands—if included in this Index.) cr mere 
ee Applications for Alaska Native allotments in “core” townships of Native — 

yliases are subject to the statutory approval contained in sec. | 

905(a)(1) of the Alaska National] ‘Interest. Lands. Conservation ° Act, : 
- notwithstanding a State selection or tentative: SUP FOveY: utero for 


| the same lands’ prior to Dec. 18,1971 - eae oe San eee ee et. 664 
- STATUTES ee eos 
lL All. persons dealing with ‘the Gevaridient. are presumed. to have knowl- 
edge of relevant statutes and duly promulgated regulations-___-- --.. . 341 


"STATUTORY. CONSTRUCTION 
i ADMINISTRATIVE CONSTRUCTION 
1. Interpretation of the Alaska Native Claims Seciement. Act by ‘hie Bu- | 
reau of Indian. Affairs contemporaneous with the enactment of the 
statute and continued over the succeeding 9 years is relevant to a — 
_ .. determination of the’ ‘application to be given’ to’. the statute. The 
Agency refusal to enroll persons who were not United States citizens — 
“on Dee. 18, 1971, the effective date of the Act, is a reasonable ap-— 
plication of the Act and of Departmental regulations: implementing 
the Act, and gives the language of the statute (43 U.S.C. §1604 (1976)) oe 
| its common and ordinary RNB ars ee ee ee 262 
‘LEGISLATIVE HISTORY Fenty ae of +S SE 
1. The. legislative history of sec. 6 of the Radéral Coal Leasing Asiendm ante : 
Act show that the revision of sec. 7:of the MLA G0 U.S.C. § 207) was 
-. . not retroactive, but applied to new leases and to “old” leases upon 
‘readjustment. The ten-year production period and revised royalty 
rates of amended. sec. 7 must be imposed on “‘old’’ coal leases at read-~ 
ae justment. The legislative history to the 1978 coal leasing revisions. (Act 
of Oct. 30, 1978) discloses that, Congress understood and acted. on the 
assumption that the amended sec. 7 royely rates did apply to all “old” eye 
| leases upon readjustment Pana ematnare cas ee eee ee Lie rer teen pane penne 1008, 


SUBMERGED LANDS : poe ae 
1. The Department of the Interior under provisions of ANCSA aad regu- 
lations in 43 CFR has both the authority and responsibility to deter- 
mine which lands, including submerged lands, are ‘‘public lands” | 
within the definition of § 3(e) of ANCSA and are therefore available. ae 
| for selection by a Native COTPOTAMGN 5 et eee Se oe 636 
2, The Bureau of Land Management under provisions. of ANCSA and regu- ‘a 
lations in. 43 CFR has both the authority and responsibility to deter- 
mine which lands, including submerged lands, are “public lands” 
= within the definition of § 3(e) of ANCSA and are therefore available for . 
selection by a. ‘Native COUpOriOn e226: tenet dees: 1086, 1105 


‘SURFACE MINING CONTROL AND pare sraeeinie ACT OF 1977 
ABATEMENT . 
Generally | 
1. A permittee’ S noncompliance with an order by OSM to: Abatee an alsaee 
violation of the backfilling and grading requirements of 30 CFR 715.14 
cannot serve to excuse the permittee’s noncompliance with an order by 
OSM to abate an alleged violation of the revegetation: eequirements 
of 30 CFR 715. 20... -- ES ROE en Weel OE nC NE SO RE OCS nea ea L787 
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: SURFACE MINING CONTROL AND RECLAMATION ACT OF 197—Continued eed: : 


ABATEMENT—Continued — 
Remedial Actions 


regulatory authority approval is proper: even when such a design 
might include disturbance of an area within 100 feet of an intermittent 
or perennial stream because the regulatory authority could grant: an 
exemption for that area under either 30 CFR, 717.17 (a) or 715.17(d) (3) - 
2. Under the circumstances: of this case, the Board declines to uphold a 
cessation order that forces a permittee to take an illegal action --_.==__ 
3. The Board declines to hold that the permit boundary, as identified in a 
state permit, protects a permittee in all cases from being a ee Bre) 
abate the off-site deterimental consequences of its operations. pee ics 
4. The Board will not uphold a cessation order issued for a-failure to abate a 
violation charged where that failure is premised on noncompliance with 
-a remedial measure which has. no rational relationship to the violation 
. Carded. Store ib ooh So 
ADMINISTRATIVE PROCEDURE 
Generally | ty 


1. Under 43 CFR 4.1153 OSM has an Zandliite aes to sabi an answer * a : 


petition within 30 days of its receipt of a copy of the petition. After that 
time, an ‘Administrative: Law Judge has discretion to regulate. the scope 


~ of OSM’s answer in a manner reasonably related to any Desens: 


suffered by the opposing ‘party as a result of OSM’s délay___- Recents ere 


Page 
1, A notice of violation requiring a permittee to submit:a Penner deat on for — 


508 
503 


660 


831. 


266. 


2. When an answer is filed by OSM after the time prescribed in 43 CFR 4. 1153 _ 


but before any claim of prejudice from the delay is raised by- the peti- 
tioner, it-is an abuse of discretion for an Administrative Law Judge - 

+0 issue, sua sponte, a summary decision in favor of the petitioner « on” 

- . -the basis of presumed prejudice to the petitioner______-/2-=-----_- 
3. Although an Administrative Law Judge has discretion to take appropri iate — 


action to correct the: late filing of an answer in a proceeding. to review 


a notice of violation. or a cessation order, except. in. extreme circum- 


-gtances it is not appropriate to vacate the notice or order... ..------ ‘ 269 : | 


2670 


4. A ‘determination by an.Administrative Law Judge, sua sponte, that an 


application for review is not in. compliance: with 43 CFR 4.1164 relieves - 


OSM of its obligation: to answer the application, and, unless otherwise 


ordered, OSM is entitled to the full 20 days Peers in 48 CFR: _ 
7 4,.1165(a) to answer an, amended. applications. oe set ust cee 
5. An Administrative Law Judge has discretion to Heternine ippropriate : 
_ . aetion to correct the late filing of an answerin a proceeding to review a ° 
notice of violation; however, vacation of the notice of violation is not - 


appropriate action when the applicant has shown no pre] judice rene 
from, & late answers cbaaste a6 Se Sel See te ee 
6. An applicant for review of a notice of wiclavion who Late failed. to 
appear at the scheduled review hearing was properly. deemed. to have 


273 


344 


waived its right to a hearing, and the Administrative Law J udge could 


- accept as true the allegations of fact contained i in the notice of violation i 


_ under review... 


a i Oa Ee Fart esa a a ES ae la) re ela al dls ies 


| Burden of Proof 


1. Ina civil penalty proceeding when OMS8’s prima facie case as to the fact of : 
violation is effectively controverted by the person charged with’ the vio- 


lation, the violation must be vacated because OSM has the ultimate bur- 
den of Pesan in accordance with 43 es 4. 1155. shee ules es 


365-334 0 - 82 - 11 


406. 
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: ‘ SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 7 


APPEALS eet ge  S 7 — | 7 
Generally . - a Bape 
1. Once a right to. appeal. a dvetsion of an OsM official Pee Leen seeds cs 
that right. cannot be revoked without some. Stic statement of Soy . 
| explanation for the revocation_._.2.-.-----.-- 2-2-2 ee eee ivee 
2. Under 43 CFR 4. 1282(b), an appeal of a aeciaion of an OSM official must. oo 
be filed within 30 days of the date of the decision, if the person dite | 
the appeal did not receive a al a the decision.-__.-.- Se eet 571 
APPLICABILITY ar a eee ak nee ee ee 7 
- Generally | | | | i a ee 
1. “Extraction of: coal as an cident ee si rei the purposes: of 30 U.S.C. 
| § 1278 (3). (Supp: II 1978) and: 30 CFR. 700. 11(d), which exclude the 
“extraction of coal as an incidental part of Federal, State or local 
government-financed highway or other construction”: from the: cov- 
_ erage of Federal performance standards otherwise applicable to surface 
coal mining operations, the phrase “extraction of coal as an incidental 
part’? means, in accordance with 30 CFR 707.5, the extraction of coal 
which is necessary, from an engineering standpoint, to enable the 
_ construction to be accomplished and does not mean the extraction of 
es coal for the purpose of financing the construction. -----—--. fees ea 456 © 
' 2. “Roads maintained with. -public funds.” Under an agreement with: the - 
| _ West Virginia Department. of Highways whereby the right-of-way _ 
for a secondary road has been. reopened and maintained bya coal _ 
. company for its use and that: of the general public, the resulting 
road is not one “maintained with public funds” that is excluded — 
- from the definition of “roads” in 30 CFR 710.5 and, thus, the road.) 
is subject to the construction standards in 30 CFR 715. 17D) (ye eeue: - 492 


8. Proof of the intention to’ mine coal and of a disturbance is sufficient to. - 

“fe establish OSM’s authority to regulate a sité____- -_-/_- 2 eile ese . 498 

ete “Release. of .a ‘portion of a permittee’s performance bond by a stats “does ae 
not. reduce OSM’s authority to regulate that permittee... 2a 613 


By Where an operator removes coal in the process of rehabilitating a State 
toad but there is no proof that the State expended. funds to finance 
_ «the project: comprising ‘at. least 50 percent of. the-cost of the project, | 
the project does not fall within the definition of ‘‘Government- 
financed construction” in. 30 CFR 107.5, and the operator therefore _ | 
cannot claim’ the i ae from nee pieaeliey of the: aa appearing t 
in sec. 528(3)_- een OT Oe er eee Ce ctu ee aes <8 
Initial Regulatory Program “¢ . a hn ee oe eae Sao 
1. The initial program. regulations are applicable to a. surface’ coal mining 
operation immediately when a State permit for the operation is issued 


~ onor after Feb. 3, WO TR cairo th ees S56 — 657 
2. Compliance with State mining permit conditions doés not excuse non-.. 
compliance with the initial Federal | performance standards. sede BAL 
APPROXIMATE ORIGINAL CONTOUR ; fae Se ‘ 
| Generally i, , eee Se ee oe ke SO | 
hs “Appropriate contour. “i Appropriate contuaet as. used in 30 CFR 715.14 | 
ia -(e), is not synonomous with ‘ ‘approximate ongnal contour.” = _— 2-4: ..652° 


; ATTORNEYS’ FEES/COSTS AND EXPENSES - 
‘Bad Faith/Harassment. : . : , bad 
1 T he fact that a permittee prevailed before the. Sicatngs Division. dines not 
establish that OSM’s enforcement action was undertaken in bad faith 
and for the purpose of harassing or embarrassing the permittee era wie «(748 | 
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ATTORNEYS’ FEES/ costs AND EXPENSES—Continued — : - ae : - 
‘Binal Order. Soe eee Se te Page / 
L A Secon analysis a any order Saserted to be a final ide of the Office ke 
. of Hearings and Appeals which is a prerequisite to an award of costs and 
is expenses under the Act must be done before such an award: may be con- - 
_ sidered further; the regulations contemplate. that : ‘such a qualifying 
‘final order will have been issued by OHA setting forth a judgment on 
the merits of the “resolution of the administrative proceeding. Here é 
“no such order has been issued and | an award. would thus be men Dre Lee tee 
_ Standards for Award - oe ee LL arn rT: 7 ee 
“i. The Office of Hearings. and. ere will follow the pane for Seed of a 
. costs and expenses including attorneys’ fees set out by the D.C. Circuit. _ dee Sees 
Court of Appeals in tea eile V. Morshalt, 5 Ss 2d_ —(1980)---——--—- 394 
. Substantial Compliance _ , 3 a an 
a . Where, largely due to what may avs seus appenred to have: been a “péard ae 
. indication that. it had resolved the. compensation issue in petitioner’s. _ 
favor, petitioner made a substantial contribution to the determination ay 
__ of the standards-to be used in cases for award of costs and expenses, it: 
) would. be grossly unfair not to. compensate. petitioner | for that. © 
: contribution:..2 22 etek etter tee ol ew ieee eat Oe 
- BACKFILLING AND GRADING REQUIREMENTS: a POP yy ec 
Generally — | ’ a ‘ 
ay Backfilling waa Canines requirenients of. 30 CFR. 715. 14 are to. be. dctatied 
~ as contemporaneously as possible with surface coal mining operations 
to accomplish timely reclamation of disturbed. APCAS =. Ses ee 737 
2. Whether particular backfilling and grading activity is: timely must ‘be 
determined taking into account the overall circumstances of a surface 
“coal mining and reclamation Oper ation 2 ea aa pi eee eee 737 
- ‘Highwall Elimination | ee eet ee : mel | 
ila ‘Elimination of that: portion. of a highwall created before ‘May 3 ‘1978, will | 
not. be required when OSM, after negotiations with the permittee, 
agrees. that. pre-May 3 highwalls need not be eliminated and does not 
. _ dispute that part of the highwall was created before that. date, and 
when there is no evidence that. post-May 3 operations had any, Beer 


‘physical impact on the pre-May 3 highwall - - See ee ee eee 477 
| 2. Even where approval has been. granted to construct a. eut-and-fill terrace, : | 


| 30 CFR 715.14(b) (2). Git) requires that no ene enay be left... Be *r -... » 613 
| - Previously Mined Lands © _—s a 
1. The backfilling and. grading ati ani of 30 CFR 7 15. 14 ee to pre- es 

- viously mined lands: where surface coal mining operations result in an 
- adverse physical impact to the. preexisting highwall which i is reaffected iy. 
- by. such Onereucne: pete See eee eee OO: 
BONDS © a ae ere ans 7 3% = ae 3 
‘3 Release of | ; = Be ka Se a 
1. Release of. a ‘portion of. a parinithee? S peeeagaee, bond by 3 a state , does. - fe 
‘not reduce OSM’s puhoriys to meeuleve’t that. pemte ei 613 — 

CESSATION ORDERS | . oe 4 ee ee ee ee 

| Generally _ , : Bs Pak le 2 tg JB 

1, OSM has established. a. pris 5 facts. case ‘that a cessation. dee: was prop- ~ 

| | ~ erly issued when it-shows a violation, practice, or condition that. is 

causally connected to significant, imminent.environmental harm ora © 
_ reasonable expectation of such 1:1 ee ae ee ee eeepc eae — §82 | 
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CESSATION ORDERS—Continued © 
- Generally—Continued — 


2. Cessation orders are extreme sanctions and should au be dsuad dni 


"Page 


criminately, ‘but where the prerequisites. for a cessation order. are Se 


found, there need be no hesitation in closing the operaiaan: or its 


relevant portion _ a ee es eae oe ee ea a 
3. Under the circumstances of this. case, a cessation order requiring that all 
underground pumping of slurry be stopped was not overly broad... _. 


ides The Board will not uphold. a cessation order issued for a failure to abate 


a violation charged where that failure is premised on noncompliance 


with a remedial measure which has no. rational relationship to the | 
_ violation charged _- pest teeta oe pee SE Sete ee ee oe, 


CIVIL PENALTIES 7 
Generally 


‘y A civil penalty will not be disturbed ‘when the person y giesaed Hoe: not 


seek review of the Se amount, and. the underlying violation is 


ment Branch’s evaluation of the evidence in terms of. assigning civil 
Pe. penalty points, where an Administrative Law J udge finds a violation 
occurred, he is required to adhere to the point system in 30 CFR 


723. 13 unless he determines that a waiver would further abatement 
of violations of. the oe ant as Daag DSP heat Aa eae ah ioe. 


_ Amount 7 . : : : 

lL. A civil penalty assessment pated on a Burt of a cessation order that is 
vacated after administrative review cannot be upheld whether or not 
review was sought of the Renalty amount... bas ees hie Sriigee Satiem hl 

Hearings Procedure a 3 z 


1. Under 43 CFR 4.1153 OSM has an Pabeaiiite right to submit an answer to a 


582 


we 
503 


7 Mot vatated 2.4 5 “ 
2, Although the Hearings Division is not bound to accept the OSM kee 


827 


503 


petition within 30 days of its receipt of a copy of the petition. After that a 


time, an Administrative Law Judge has discretion to regulate the 


scope of Os M’s answer in a manner reasonably related to any prejudice 2" 
suffered. by the opposing party as a result of OSM’s delay...----.--. 
2, When an answer is filed by OSM after the time prescribed in 43 CFR 4.1153 — 
but before any claim of prejudice from the delay is. raised by the © 
petitioner, it is an abuse of discretion for an Administrative Law J udge 
to issue, sua sponte, a summary decision in favor of. the petitioner on 
the basis of presumed prejudice to the petitioner__ Mee eee a 
3. Ina civil penalty proceeding when OSM’s prima facie case as to the fact of 
violation is. effectively controverted by the person. charged with the 
violation, the violation must be vacated because OSM has the ultimate . 


burden of persuasion in accordance with 43 CFR 4.1155_-...-__---+-- 
4; Even where the petitioner, in a civil penalty proceeding, admits the validity 
--of the issuance of a notice of violation and the hearing proceeds on the 
penalty amount issues only, the Administrative Law Judge is not 


bound to accept the admission when the penalty amount evidence raises © 

a question in his mind whether the violation in fact oceurred_-__------ _ 

5. Where the parties have agreed to the existence of a violation and a penalty 
hearing is conducted on the basis of that’ agreement, if the Adminis- 


266 


267 


449 


826 


trative Law J udge determines, either during or after the hearing, that 


the evidence may not support a violation, he shall make that determina- 
tion’ known to the parties and, if hecessary, reopen the hearing to allow 


OSM an ppperaay ta: varese its case and the operator to cou unter that - 


827 
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a CIVIL PENALTIES—Continued. = e — a 
‘Hearings Procedure—Continued - , Sh ME MG Se Page 
6. Where OSM fails to serve permittee. with copy. of a. proposed. assessment 2 4 

| and of: the worksheets showing the computation within 30 days of the 
issuance: of the notice of violation, pursuant to regulation, such fail-. 
ure. shall not result in administrative relief since the. regulation is 
_ directory rather than mandatory. ~-—-——-swatnpennse sta mat aa ces | 

‘ENFORCEMENT PROCEDURES : 7 a a 
Generally” 


eer ‘Because. elapsed time : is et a Treason for failure to: ‘eite a wisiation of the eee 
Act and regulations discovered during an inspection, the fact that a 9 
erinitiee Manages to. complete an illegal action between. mp eet One 


_ does not of itself protect it against a citation for the violation. pitersee » Gods 
2, Filing an application for review of.a notice of violation does not: stay that. 
: | Tito) ats) eae a es are eee Ste Sree See ee Bed 
ENVIRONMENTAL. HARM Be te es eg ee See GG Gee We on eee 
| Generally _ | 


1. OSM has éstablished. a prima ‘facie case. apa Q. pee order was: prop- 
erly issued when it shows a violation, practice, or condition that is 
‘causally connected to. significant, imminent environmental harm or -_ 

es ae reasonable expectation of such harm. - eee ee ee ees 582- 

| EVIDENCE 2 oe ye. ee Bs 

Generally — — | | 
‘a. na civil penalty proceeding when. OSM’s prima eacie: case as do: ie fact ag 
of violation is effectively controverted by the person charged with the. . 
violation, the violation must be vacated ‘because OSM has the ultimate | . 

‘ burden. of. persuasion in accordance with 43: CFR 4, 0 ree — 449 | 

“2. Connetat evidence that the person listed in state records.as permittee © : 
over an area had no legal right under state law to mine or reclaim: that 
area and that. the person was not conducting mining or reclamation 
operations there as contemplated i in 30 CFR 700.5 (1978) is sufficient — 


to rebut.a prima facie showing: that the person is the. permittee.-_... 500° 7 
3. OSM is entitled to determine, on the basis of the evidence available to it, 3 
that a violation could not be proven, even if one had occurred.-2-----. 653. 


» 4: A negative determination on the existence of prime farmlands issued: by a &. 
state after the permittee has been cited by OSM for violating the 
_prime farmlands regulations may be submitted as evidence of whether - 
or not prime farmlands. exist on the site,-but it is not necessarily ene: 
ous . titled to retroactive effect ---------_. ee eee eee ee ee 657 
"HEARINGS — ee ee a? oa Pe Sie, “aeee a, ea ot ee 
m Procedure. _— ee ae 
ee Although an nanimiewnie tae tie hae ‘Ataretbn to ‘aie epiborints . 
OF Hee uk action to correct the late filing of an answer in a proceeding to review a — 
notice of violation or a cessation order, except in-extreme circum- — fe 
/ stances itis not appropriate to vacate the notice or order_:_.-.--=--- - 269° 
| 2. A determination by an Administrative Law Judge, sua sponte, that an 
-. application .for review is not in compliance: with 43 CFR 4.1164 
-. relieves OSM of. its obligation to answer the application; and, unless 
— otherwise ordered, OSM is entitled to the full 20 days. prescribed in. — 
AS CFR 4.1165(a) to answer an amended application-.-._._1------- 274 
- 8. An Administrative Law Judge has - discretion to determine: appropriate 
Se action to correct the late. filing of an answer in a proceeding to review 
8 notice of violation; however, vacation of the notice of violation ise 
not appropriate action when the applicant: has shown no prelate ae 
resulting. from a late answer_...--...--_-__.___ shee le tee se 344 
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HEARINGS—Continued : | | | . oe pipe A Seth g 
- Procedure—Continued. ; a oe: * oe” a oo Rage 
4, An applicant for review of a: notice of violation. who aelantaely failed to 
| appear at the scheduled review hearing ‘was properly deemed tio have | 
_. waived its right, to a hearing, and the Administrative Law Judge — 
could accept as true the allegations of fact contained in the notice of : 
violation under review..:=.---222-----2 222 cece ee - 406 
Os Even where the petitioner, in a civil penalty proceeding, admits the wate 
validity of the issuance of a notice of violation and the hearing pro- 
ceeds on the penalty amount issues only, the Administrative Law 
Judge is not bound to accept the admission when the penalty amount 
evidence raises a question in his mind whether the violation in fact ae 
counted 22s tJ a soe Be oe 826_ 
we Where the. parties have agreed to the existence of a violation and a penalty — 
hearing is conducted on the basis of that. agreement, if the Administra- 
tive Law Judge determines, either during or after the hearing, thatthe 
evidence may not support a violation, he shall make that determination . 
- known to the parties and, if’ necessary, reopen the hearing to allow - 
—~ OSM an: opportunity to prove its case and the operator to counter: a 
| pala DIOOL 2 2 a0 oS ee a . 827 
HYDROLOGIC SYSTEM Earner mae Me ae eR RRR: beh eee ee : 
Generally | | zg ; . 
} - “Underground éperations: fas Because. of the definition of maddererine | 6 
| _ operations”’ in 30 CFR 717.11(a)(1), the ground water monitoring — 
= requirements of sec. 717.17(h) (1) and (h)(2) of 30 CFR do not apply ~ 
_ to an inactive mine where the only upcereroune anes is une: me-, = 


chanical removal of acctimulated water...__ 2-2 ee a 685 we 


2. Bfluent limitations are applicable under 30 CFR 715.17 to deohavees of ie 

7 drainage from areas disturbed by surface coal: mining and reclamation 

: operations, and not only. to discharges of drainage from an “active mine 
area,” as defined in the U.S. Environmental Protection -Agency’s reg- 
. ulations for effluent limitations under the coal noe point s source 

_ - -eategory, set forth at 40 CFR Part 434.__.._--. 2-2 1122 

3. Under the provisions of 30: CFR. 715. 17; the effluent limitations are not A 
applicable to any discharge or overflow caused by precipitation or snow-~ 

_ melt in accordance with the regulations of the U.S. Eoyironmentals, a 
- Protection Agency in 40 CFR Part 434... __ 2-2 2s eee -- 4122 

4, Entitlement to an exemption from the. application of. effluent limitations to. 

. discharges from a sedimentation pond resulting from a precipitation ss 
event is conditioned on a demonstration that the sedimentation pond | 
was constructed and has. been maintained to contain or treat the vol- © 
ume of water which-would run off: into the ' pond: during a Pephcee | 

| 24-hour or greater precipitation event__._.-----2---.-L---------- 1122 

5. The U.S. Environmental Protection Agency’ S provisions, at 40 CFR 122: 63 — 

-_ (g) and (h), for a credit for. pollutants in discharges attributable to _ 
intake waters, if applicable under :30 CFR 715.17, require that the 
credit be authorized in a permit for a surface coal mining and reclama~ 
tion operation on the basis of a demonstration that the intake wateris 

_ drawn from the same body of water into which discharges are made-_-. 1122 | 

60 Under 30 CFR 715.17, the effluent limitations are to be applied at the point > 
- of discharge from a sedimentation pond or the last pond in a series of © 
- sedimentation ponds, absent express prior approval t to the. contrary by i 
“mene e regulatory eee PP ae ee Ce tt ncn at age ewe. T1222 
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IMPOUNDMENTS 
a Generally _ 


a Le “ Appropriate contour.” "Appropriate contour,” as aged in 30 CFR 


..715.14(e), is not synonomous with “approximate original contour.”’_2__ 


7 “Although, in general, .a permanent impoundment should: be. contoured | 


Page 


652 


before it is filled with water, on the evidence available in this case; a 


~-we decline to hold that the reclamation tomas used were illegal... se 2 


| [INITIAL REGULATORY PROGRAM 
Generally 


ae 


te 1. Because compliance with state mining ‘Beit seuditions aoe noe ereuee! 7 
_. noncompliance with the. initial Federal. performance requirements, — 
a decision by a state regulatory authority not.to include a haul road : 2 
- within the area under state permit.does not preclude application, of. 


the Federal requirements to BNC TOAO 222 oc oer 
2. During. the initial regulatory program, OSM may defer to. the pees for 


492. 


an initial determination on. valid : existing rights, but when that de- aa : : 
termination | is. properly questioned, OSM. has .an independent. re~ oe 
sponsibility to review it to ensure that it was made i in compliance — 


| with the initial program regulations.___---_--2---L.-2L-- sneer esa 
3. Compliance with state mining permit conditions does not excuse non- 


| INSPECTIONS 
Generally | 


tL. Prior presentation of credentials by an OSM ienector is not required when = 
ae no employee of the operator is present on-the minesite_..-._.-..-___- ; 
~~ 2, OSM has a duty to investigate thoroughly a citizen’s accusation that a to 
state has failed to meet its obligations_____..___--.-------2_----+--- a 

3. OSM inspectors are not reguired by sec. 517(b) (3) -of the ‘Act and 30. CFR: 7 
721. 12(a) to. present their credentials prior to inspecting an inactive 
-minesite at which no. one associated with. the mining operation is 

er PHORONG Ulsan Se ceases aera (ae cake we Sena b 

. NOTICES OF VIOLATION . : eee Ss 


Generally 


compliance with the initial Federal performance standards- ee ee ae 


495 


“861 


i> he modification of a notice of viclation: can n change obligations i aoe 1 any way 7 | 
“necessary to ensure compliance with the Act and regulations so. long on te 


as the specificity requirements of séc.. 521(a)(5) of the Act are met... 
Qs. OSM does not have authority to extend the abatement period ina. notice 
of violation beyond 90 days-_---—_-- aE eS SUSE eR Cees: Meee ares 


| 3. Where OSM fails to serve permittee with copy of a proposed assessment : 


7; a 


‘and of the worksheets showing the computation within 30 days: of the Sige 
issuance of the notice of violation, pursuant-to regulation, such failure a7 


shall not result in administrative relief since the regulation is direc- 


tory rather than mandatory__... ene ee ee ee a es 


Permittees 


aa. 1. OSM may rely on state records to determine the permittee ae an oe Eee : 
a Competent evidence that the person listed in state records as permittee. ; 
over an area had no legal. right under state law to mine or reclaim. that. 


area and that the person was not conducting mining. or reclamation 


"operations there as contemplated in 30 CFR 700.5 (1978) is. sufficient’. ee 
be -to rebut a prima facie showing that the person is the permittee____-- 4 
Se 3. During the initial regulatory program the person named in the state per- 7 


mit for a. suface coal mining operation is the permittee with respect 


to that operation and, as such a proper person to be issued a notice © - 
of violation concerning the operation....-.---------- ii ee 


5 00 


613. oe 
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_ NOTICES OF VIOLATION—Continued 
Remedial Actions 


a "Page ; 


1. The remedial action eres in ‘a notice of Viglation may bg modified lis: 2° 


_ the document terminating the notice if the termination clearly shows. 


in writing. the remedial action accepted ‘by OSM as an alternative 


: E abatement-- ae sane nes  accaee bn Se eat ad seeds ee 
PRIME FARMLANDS. bn ee ae 8 —_ a 2 aden Le 
_ Negative Determination 


_ When a state does not issue a 1 negative aeeeeouatione on the ekistente of 7 


«prime farmlands at the time the permit is issued. and OSM alleges a 
violation .of the prime farmland. regulations, the permittee must dem- 


- onstrate that. prime farmlands do not exist.on the SiGC eit eats , 


: es A eee determination on the‘existence of prime farmlands issued by a 


state after the permittee: has been cited by OSM for violating the 


474 


657 


prime farmlands regulations may be submitted as evidence of whether 


or not prime farmlands exist: on the site, but it is not necessarily 
entitled to retroactive pilect. 2 2<2----3-4-25 aon ope ae es 
| PUBLIC HEALTH AND-SAFETY geet 2 AE or: i eS 
Imminent Danger 


1. 30 CFR 710.11(a) (2) (ii) prohibits operations that “result in” imminent 


danger tO the DUD NG a2 28 3866 cat ea te 
. “Imminent danger.” A condition. constitutes an imminent danger to the 
health or safety of the public when it. creates the possibility of sub- 
stantial injury that a rational person, cognizant of the danger in- 
volved, would choose GOMAVOId yee ee ee 
ROADS ae & | : a ee 
cnapoed 


- “Road.’ 7A “road” that leads from a coal stockpile of an Geena min-— 


ing operation to a state road and over which coal trucks travel in 
moving between the stockpile and the state road is a road within the 


657 


660 


660 


meaning of 30 CFR 710.5 and is subject to the maintenance require = os 


ments of 30°CFR: 717.17) (8) @) sce oes oS na ee cece eee eee 


2.. The road maintenance requirement of 30: CFR 717.17(j) (3) () i isa preven- | 


_ tive measure and proof of the existence of the harm it is intended to 
‘prevent is not necessary to establish a violation of that requirement; 


proof of the road’ s condition | ‘and maintenance practices of the road i is. 
| required... i2---_-.---- es eee S ene eee eens ae ge/ 


- SIGNS AND MARKERS 
Generally — 


L Where a mine identification sign is need on one side ifs a highway and : 


is clearly visible from the other side from which there is access to the 
. mine’s nearby processing facility, the Board is: unwilling to say that 


that is insufficient to comply with the requirement of a0 CFR 715. 12 iP) = 


‘SPOIL AND MINE WASTES 
Generally — | 


* % 1. “Excess.”’ When evidence does not: support. a finding that material removed - 


from an underground mine is in excess of that which will be necessary 
to achieve. approximate original ponouty: 2B violation of 30 CFR tte 15 
- cannot be upheld_- _- RE ie re Tes, art ey ear OR ey aR TE EN ODN 


_ “Bxcess spoil.”*” When the evidence aes iat support a finding that spoil 


4480 


449° 


826 


508 | 


_ is being used to achieve the approximate original contour of the mined — 
area, temporary relief will not be granted from an alleged violation of 


_ the requirements for the bee of. excess spoil s ce forth in 30 CFR 
715-15 (0) .-o0--2- seen ne ent bende tet enenen 
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SPOIL AND- MINE: ‘WASTES—Continued a ae - | pate Gn? 
Downslope — | ee Se sche th wpe! ip; ae Page 
i “Downslope.” The domaine! in a -enultipls seam mining operation isthe 
portion of the permit area below the actual. and: projected. outcrop oe 
: _ of the lowest seam being mined_ silo ine dee eee eke Oe 
STATE REGULATION — ee or a oe” we 
| Generally | | s > ee a 
Ly Because. compliance with state mining point conditions Aoeae not. excuse 
noncompliance with the initial. Federal performanée requirements a 
decision by a state regulatory authority not to include a haul road 
within the area under state permit does not prea: application of: the 
Federal requirements Oo Ghie TOAD Lo ato to 492 
2. During the initial regulatory program, OSM may aster to the state for an 
initial determination on valid existing rights, but when that. deter- 
mination is properly questioned, OSM has an independent. responsi- 
bility to review it to ensure that it was made i in ‘Com piTance: with ‘the 
, anitial program resus tons 22s hee ee ee oe 495 
3. OSM. has a duty to investigate thoroughly « a citizen’ S accusation that a Le ee 
| _state has failed to.meet its obligations. Boss cea eee eae eS lk 652 
A, Compliance with state mining permit conditions does an excuse non- | e; 
= compliance with the initial ces performance standards... _- ae 847, 862 7 
ad TEMPORARY RELIEF _ . a ae 
Generally _ - | Me , 
1. Where OSM. provides ‘thes maximum etic: allowable: under 30. CFR - 
| 722. 12(d) for the abatement of a violation, an Administrative. Law _ 
_ Judge may not effectively. extend this-time. by granting PembOraty _* 
relief from. the abatement Peau Ente: Dei e ee SSG awe oe NOLS 
_ Applications | : a. 
a Because temporary relief is an sstracrainary remedy » that: may ibs re- 
~ quested i in a pending case, an application for temporary relief not pre- - 
ceded or accompanied by an application for review of a notice, order, | pas 
or eivil penalty should be dismissed_._.-..---..-.2.-2----22 el Le 672 
TIPPLES AND PROCESSING PLANTS it ae Sn | 
At or Near a Minesite | - ple, , . | 
1. “Surface coal mining operations.” “Mere evidence that a perie processing a 
_ facility receives some undisclosed percentage of the coal production 
of two mines: operated i in connection with the facility, and located dis- 
tances of 8 and 11 miles from the facility, is not sufficient to establish 
that the f acility is “at or near’? ’ either of the mines, within the meaning | 
of the definition of “surface coal mining operations” at 830 CFR. 700.5... 745 
. “Surface coal mining operations.”’ Under the facts of this case a processing - 
plant located 22 miles from the minesite that supplies coal to it is not 
‘fat or near’ ’ the minesite within the meaning of the definition of ‘sur~ 
~ face coal mining aon in 30 CFR 700. 5. A Sa petoenwe. » 852 
TOPSOIL == un a eS Pe Ge : 
Generally | 3 a & 
1, Because neither the Act nor ‘the ee uitons ae only ‘ “replaceable” bad ha, a 
soil subj ect to 30 CFR 715.16, all topsoilis covered by thatregulation-. 474 
s ‘Contaminant. ’? Where OSM shows that: spoil materials have been mixed 7 
. with topsoil it-has made a prima facie case of a- violation of 30 CFR > 
ce 16 for failure to. protect the topsoil from contaminants.- Se ik — 826 
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TOPSOIL—Continued 
‘Redistribution | 


1. “Topsoil.” For purposes of ‘the vedistribation requirements of 30 CFR - 


715.16(b), topsoil means at least the same material as was required 
under 30 CFR 715.16(a) to be removed from areas to poe disturbed 
by surface-coal mining operations_....-2....2---L. 22 e eee 


2. There is a violation of 30 CFR 715.16(b) when esol is redistributed | 
in a way that does not protect it from erosion and no other protective | 


measures are taken— ~~... een ee es eee 
UNDERGROUND OPERATIONS: — . Co. ie Fae : | | 
ee ; | ue. eS. gh 
. “Underground. operations.”’ Besa of the defini ition of “‘underground 


operations” in 30 CFR 717.11(a) (1), the ground water monitoring re-~ 


quirements of sec. 717.17(h) (1) and (h)(2) .of 30: CFR do not apply 
to an inactive mine where the only underground activity is the 1 me- 
. chanical removal of accumulated WW AOR at eeu tt or a lt 
_. VARIANCES AND EXEMPTIONS i 4 a Ca 
- . Generally 
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- 474 


474 


685 


1. Under the provisions of: 30 CFR 715. 17, aie effitient limitations: are eadt a 
applicable to any discharge or overflow caused by. precipitation or © 


- snowmelt in accordance with the regulations of the U.S. Environmental 
Protection Agency in 40 CFR Part 434... -_- Sts cto ee Rae 
2. Entitlement to an exemption from the application of effluent limitations to- 


discharges from a sedimentation pond: resulting | from a precipitation 
event is conditioned on a demonstration that the sedimentation pond 


Tie" * 


‘was constructed and has. been. maintained to contain: or treat: the Ne 


_. volume of water which would run off into the pond during a 10-year 245 | 
7122 


: hour or greater precipitation UCN nS ee et 


3. The U.S. Environmental Protection. Agency’s. provisions, at 40 CFR. 
. :122.63(g) and (h), for a credit for pollutants in discharges attributable. 
_ to intake waters, if applicable under 30 CFR 715.17, require that the — 


-_ credit: be authorized in a permit for a surface coal mining and recla- | 
mation operation on the basis of a demonstration that the intake water. ~~ 


| is drawn from the same body of water into which cece are es 
WATER QUALITY: STANDARDS AND EFFLUENT LIMITATIONS wet _ | é 
Generally — 


1. Under the provisions ot 30 CFR 715. 17, the effluent limitations are aa | 
applicable to any discharge or overflow caused by -precipitation or - 
snowmelt in accordance with the regulations of the U. 5. Environ-. 


mental Protection Agency in 40 CFR Part 434._.__._0 22-2 el 

2. Entitlement to an exemption from the application. of effluent limitations 
to discharges from a sedimentation pond. resulting: from. a precipi- 
tation event is conditioned on a. demonstration that the sedimen- 

tation pond was constructed and has been maintained to. contain or 

treat the volume of water which would run off into the pond during a 

10-year 24-hour or greater precipitation event._____-....------2 2 e 


_ 38 The U.S. Environmental Protection Agency’s provisions, at 40 CFR. 


122.63 (g) and (h), fora credit for pollutants in discharges attributable 
to intake waters, if applicable under 30 CFR 715.17, require. that. the 
credit be authorized in a permit for a surface coal.mining and recla- 

mation operation on the basis. of a demonstration that the intake 


water is drawn from the same body of water into which discharges. 
are MGC: face. Boteiees oe aan a ae nt eee +H ee ee ee ae nee ae os 


4122 


1122 


1122 
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WATER QUALITY STANDARDS ‘AND EFFLUENT LIMITATIONS-—Continued — 
_ Generally—Continued 


4. Under 30 CFR. 715. 17, the. effluent Ainibations! are 5 to. be applied: at the = | 
point of discharge from: a sedimentation pond or the. last. pond ina | 
series of sedimentation ponds, absent. express prior approval to the ee oe 

7 contrary by the regulatory. ON ee 1122 
" Dischargés from Disturbed Areas oe we ont tee a 
1. Effluent limitations are applicable under 30 CFR 715. 17 to digehargod of = 
- . drainage from areas disturbed by surface coal mining and. reclamation: 7 
: ADEFGRONE,: bass not only to discharges of drainage from. an “active 
_ mine area,” as defined in the U.S. Environmental Protection Agency’s 
regulations for effluent limitations under the coal mining pe source 
| category, set forth at 40 CFR Part 434- fais oce eect) oe ee ee be, E22 
| Pies AND PHRASES. oP ie ee oe es 


1. “Appropriate contour. ” “Appropriate | éontout,” 7 as “used” in 30 CFR _ 
715.14(e), isnot synonomous with ‘ ‘approximate original contour.’ ne 652 

2. “Contaminant.” ’? Where OSM shows that spoil materials have been mixed 

—— with. topsoil it has. made a prima facie case.of a violation of 30. CFR ‘ Ae 

715.16 for failure to protect the topsoil from contaminants- _ Sy eae 2 ABOU, eae 

ie “Downslope.” The downslope in a multiple seam mining operation is the — 
oe _ portion | of the permit area’ ‘below the actual and projected puror of the ee 

. oe lowest seam being mined___=_- EE AAT SO SAA ee ee a en EE AE 868 

US a” “Hixcess. ” When evidence does not support. a finding that material oa “ 
= - from an underground mine is in. excess of that which will be necessary a 
+0" achieve approximate. original cantons, a . violation of. 30 CER 7 17. 15 myo dees 
i? cammotibe Upheld. sek coc wos wo eaten oe See — 508 
5 “Excess spoil.” When the evidence doe not sunpowt a finding that ‘el eee ae 
is being used to achieve the approximate original contour of the _ 

_ mined area, temporary. relief will not be granted from an alleged | 
‘violation: of the requirements. for the hendling of excess spoil. set om. 

forth in 30 CFR 715. Tote) ee i se ee - $92. 

6. “Extraction of coal as an incidental part?’ For the purposes of 30 UWS.Ces ” fx: 

$1278 (3) (Supp. II (1978) and 30 CFR 700. 11(d), which exclude the. - - 
_ “extraction of: coal as an incidental part of Federal, State or local =~ 
b . government-financed highway or other construction” from the cov- . 
erage of Federal: perf ormance standards otherwise applicable tosurface — 
coal mining operations, the phrase “extraction of coal as an‘incidental | 
part”? means, in accordance with 30.CFR 707.5, the extraction of —. 
coal which is’ necessary, from an engineering standpoint, tO. enable the 
construction. to be accomplished and does not mean the extraction OMe 2 
| coal for the purpose of financing the construction.__._._.-------=--- 456. 

a oe ssid danger.” A condition constitutes an imminent danger to Abe —— 
health or safety of the. public when it creates the possibility of sub- 
stantial injury that a rational person, cognizant of the danger hs ae re 

gf 3 -voived, would choose to 1c) (cae eR Oey ere SOS eee 660 
8 “Road. ” A “road” that leads from a. coal. stockpile ‘of an underground ee 
| - mining operation to a state road and over which coal trucks travel in 
moving between the stockpile and the state road is a road’ within _ 
- the meaning of 30 CFR. 710.5 and is subject to the maintenance Paws, 18 
> ee of 30. CFR 717. 17(j) (3) ae ace a eee — 4480 
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| WORDS AND PHRASES—Continued 


9. “Roads maintained with public funds.” Under an sgreonient vith rg er 
| West Virginia Department of Highways whereby the right-of-way for. 
ey secondary road has been reopened and maintained by a coal company 


for its use and that of the general public, the. resulting road is not one 


‘maintained with public funds” that is excluded from the definition of — 


a6 “roads” i in 30 CFR 710.5 and, thus, the road is subject to the « construc- 


tion standards in 30 CFR 715. 17() ) ae ne ee Re et Tee 3 


492 


10. “Surface coal mining operations.” Extraction of coal from. a awal retiise 5 
- pile is an activity which falls within the definition of “surface coal = 


mining operations,” as contained in revised Part 700, and OSM has 


authority to. regulate such an operation une the initial seauieiory | 


DLOGrAM oi 58s e et Seats el ane aie eae eosese 


617 


‘11. “Surface coal mining operations.” Mere evidence that a aul processing _ a 


facility receives some undisclosed percentage of. the coal production 


of two mines operated in connection. with the facility, and located. 
“distances of 8 and 11 miles from the facility, i is not sufficient. to establish — 


_ that the facility is “at or near’ ’ either of the mines, within the meaning 
~ of the definition of “surface coal mining operations” at 30 CFR 700.5... 


12. “Surface coal mining operations. ”? Under the facts of this case a processing _ 
plant located 22 miles from the minesite that. supplies coal to itis not. 
“at or near” the minesite within the meaning of the definition of ‘ ‘surface _ 
coal mining operations’’ in. 30° CER 700.5s22.2 e ee ese n. | 

13. “Topsoil. » For purposes of the redistribution requirements of 30 CFR . 


745 


852 


715. 16(b), topsoil means at least the same material as was required sae 


under 80 CFR 715.16(a) to be removed from areas to be disturbed by. 


7 surface coal mining operations... --- sei ee ee Re Sak | 
14. “Underground operations.” Because of the definition of “underground — 


operations” in 30 CFR 717.11(a) (1), the. ground water monitoring re- 

- quirements of sec. 717. 17 (hb) (1) and (h) (2) of 30 CFR do not apply to 
_.an inactive mine where the only underground activity is the mechanical 
_Temoval of accumulated water. =--_-.-+~--~------------~---------- 


TAYLOR. GRAZING ACT 


(See also Crane ns: Grazing ] Permits & Licenses—if included in this In- 4 


dex.) . 
GENERALLY 


1. Neither FLPMA nor the ° Taylor ee Act athena Apeoitation: of - 
water or provide an independent statutory basis for claims for water. 


uses inconsistent in any way with the substantive requirements of state 


‘TRESPASS 
GENERALLY 


1. In determining whether grazing iresuan ees are ‘willful, ”” intent sufficient to | 


establish willfulness may be shown by proof of facts which objectively 


‘show that the circumstances do not comport with the notion that the 


trespasser acted in good faith or innocent mistake, or that his or her 


7 conduct Was SO lacking in reasonableness or responsibility that it be- : 


fame reckless or negligent__- Bea he ee ee cee ee en 


ATA 


685 


253 
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“WATER AND. WATER RIGHTS: | . | _ yea oe 
FEDERAL APPROPRIATION | Simp eee “ oe _ 3% Page. 
1. Neither FLPMA nor the Taylor oeee Act ayiibtiaes seproptieuon of -— 

water or provide an independent statutory basis for claims for water. 
uses. inconsistent in any. WY: wae the. substantive , roquircmiente of | 
UALS LWiocs tl eee ee 2 a re Be 253 
2. The United States. should comple with the substantive na procedural 
_ provisions of state law when acquiring and appropriating | water except 
(1) where Congress or the Executive has reserved land or water for 
-. particular Federal purposes; (2): where Congress has clearly mandated 
that unappropriated water on the public lands is reasonably required 
for a Federal program or purpose and that water cannot be acquired in 
a Manner conforming to all substantive requirements of state law; (3) 
the United States.is entitled to.a priority date as of its historic date of 
first use where water has been used historically for consumptive bene- 
ficial uses recognized by state law but without having conformed to 2g. 
procedural requirements prescribed by state law_.____-.--_---- 2 Le 253 
3. The National Park Service, Fish and Wildlife Service, Bureau of Land 
—_ Management: and Bureau of Reclamation must follow state substan- 
_ tive and procedural law. when appropriating water except in the 
limited instances where water is necessary to accomplish the original 
42 ~ purpose(s). of a Federal reservation or PrOlet the Reece servi- 3 
B00. enna gen nee cn cece ceeeeneeneenencceteeceee = L055 
STATELAWS ge oe Bi i ae 
ae ‘The United States should comply. with the sanstantive aa Srieedaeal | 
7 provisions of state law when acquiring and. appropriating water except 
. (1) where Congress or the Executive has reserved land or water for 
_ particular Federal purposes; (2) where Congress has clearly mandated © - 
that: unappropriated water on the public lands is reasonably required 
for a Federal program or purpose and that water cannot be acquiredin — 
__/a manner conforming to all substantive requirements of state law; 
(8) the United. States is entitled to a priority date as of ‘its historic 
date of first use where water has been used historically for consump-.- 
_ tive beneficial uses recognized by state law but without having come ee ae 
. f ormed to procedural requirements prescribed by state law___- eee! ” 253°. 
2. The National Park Service, Fish and Wildlife Service, Bureau of Land ‘8 
Management and Bureau of Reclamation must follow state substan- 
‘tive and procedural law when. appropriating water except in: the 
. limited instances where water is necessary to accomplish the original 


purpose(s) ofa. Federal. reservation or protect the navigation servi- .- 
a 1055 


WILDERNESS ACT 7 
1. Where an appellant disagrees wit the deuision below and seeks to have his 
judgment substituted for that of the decisionmaker, his appeal will be 
carefully considered, with due regard for the public interest. However, 
where the responsibility for making such judgments has: been exercised 
by an officer duly delegated with the authority to do so, his action will 
ordinarily be affirmed in the absence of a showing of compelling reasons 
for mouibcation or r reversal Seas LG Pater Sa eedeteteocauceotus: +. "400 
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| WILDLIFE REFUGES AND PROJECTS a ; | 
— (See also pee of Land, gS Bird Conservation Act—it included aa 
in this Index.) | | 7 oO te 
LEASES AND PERMITS . 3 
1, An offer to lease for oil and gas ‘in ine: Arctic National Wildlife Rotiget is 
-. properly rejected where the lands in the refuge have been withdrawn | 
from the operation’ of the mineral leasing laws by either secs. 1002 or - 
- 1003 of the Alaska National Interest Lands:Conservation Act. Stand- 
ard offers to lease for oil and gas may not be construed as requests to un= 
 dertake exploratory activities only. The only exploratory activities per-— 
mitted in the Arctic National Wildlife Refuge are governed by sec. 1002 
of the Act. Any requests to tindertake exploratory activities are pre- 
mature until the Secretary of the Interior has issued guidelines govern- | 
ing exploration i in the refuge- none bose a ne Ee 


WITHDRAWALS AND RESERVATIONS - 
GENERALLY — : 5; 
1. Where BLM filed. an. application fox a broteative withdrdad Rea to 
- Exec. Order No. 10355 which would reserve the subject la nd. from. all 
_ forms of appropriation including location and entry ‘under the mining | 
laws and the application was duly noted on the official stat us plats, the 
lands were segregated from the date of notation to the extent that the 
withdrawal, if effected, would prevent such forms of appropriation. A. 
protective withdrawal is not a temporary withdr awal under. the a 
Pickett Act, 43 U.S.C. § 141 (1970), and is not limited by the terms of 
— 438 U.5.C. § 142, (1970) which provides that temporarily withdrawn — 
ands shall remain open to location for metalliferous mi nerals i ORES mee Ga 
AUTHORITY TO MAKE — | ee eS 
1. The President had nonstatutory authority to withivend public innd i in aad 
tion to authority conferred upon him by the Pickett Act, 43 U.S.C. 
~ §§ 141, 142 (1970). Such nonstatutory authority was not limited bythe ~ 
terms of 43 U.S.C. -§ 142 -(1970) which provided that withdrawn lands = 
shall remain open to location for metalliferous minerals Beene Ree ene ol 
EFFECT OF es oa a 
a 1, ‘The President had nonstatutory authority” to withday public land. in 
~’ addition to authority conferred upon him by the Pickett Act, 43 U.S.C. 
§§ 141, 142 (1970). Such nonstatutory authority was not limited by the © 
terms of 43°U.S.C. § 142 (1970) which provided that withdrawn lands ms 


Page 
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shall remain open to location for metalliferous minerals____ _-_-_ < — 31 Ree 
2. A mining claim located on land which was ‘segregated. and. closed to mineral cre 
entry is properly declared null and void ab initio_.__ EE et ante Se ca BE 


8. Public domain land’ withdrawn or reserved is presumed to be abe for 
oil and gas leasing unless the withdrawal or reservation sp ecifically pro-.  _ 
. ce ICES Ob CL 1S a pels re ee eae een ee tn fee ein «4837 
7 4,. An offer to lease for oil and gas in the Arotic National Wildlife Retuge: is pro- : 
-_perly rejected where the lands in the refuge have been withdrawn from 
the operation of the mineral leasing laws by either. secs. 1002 or 1003 
-of the Alaska National Interest Lands Conservation: Act. Standard 
offers to lease for o'] and gas Inay not. be construed 4s requests to un- 
-" dertake exploratory activities only. The only exploratory activities ; 
~ permitted in the Arctic National Wildlife Refuge are governed by sec. 
1002 of the Act. Any requests to undertake exploratory activities are _ 
premature until the Secretary of the Interior has issued guidelines es 
eovernns exploration in the ref uge-~._- iri he hy ee a ae eee ..._.. 601 
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TEMPORARY WITHDRAWALS Page 


ve Where BLM filed an application for a protective withdnawal’ pursuant to 
_ Exec. Order No. 10355 which would reserve the subject land from all ; 
forms of appropriation including location and entry under the mining — 
laws and the application was duly noted on the official status plats, — 
the lands were segregated from the date of notation to the extent - 
that the withdrawal, if effected, would prevent such forms of appro- — 
priation. A protective withdrawal is not a temporary withdrawal 
under the Pickett Act, 43 U.S.C. § 141 (1970), and is not limited by | 
the terms of 43 U.8.C. § 142 (1970) which provides that temporarily . 
withdrawn lands shall remain open to location for metalliferous =~ 
jminerals.. sec 252 Re eee eet ee) eee Pee See Seti etean ol,” 


WORDS AND PHRASES 
1. “Leasing.” The word “leasing” in the phrase “no leasing xk leading to 
7 production of oil and gas” in sec. 1003 of the Alaska National Interest’ 
- Lands Conservation Act includes leasing for the purpose Cg explora- oe 
‘Woryaetivities: 8) 2m Be ee «$601 
2. “Mineral.’ Geothermal steam, as defined in sec. 2(c) of the Geothermal us 
Steam. Act of 1970, 30 U.S.C. § 1001(c), is not a “mineral” as the | 
term is used in the mineral leasing laws. Congress generally did not | 
| intend the Steam Act to be treated as.a “Mineral leasing law.”..-.-_ 818 
ic * 3. “Service.” Where BLM sends a copy of its decision to an adversely affected 
| party at his address of record on Sept. 21; where additional informa- 
_ tion containing the party’s more recent address i is filed with BLM on 
Oct. 5; and where BLM receives the mailed copy back as undelivera- — 
~ ble on Oct. 16 but does not mail another copy to the more recent. . 
address, BLM has not mailed a copy to the party’s last’ address of | 
record, and there is no “service” under 43 CFR.1810.2. Where BLM. 
has never served a copy of its decision on an adversely affected party, = 
the time for this party to appeal has never commenced, and the 7 
| decision i is not effective per 43 CFR 4, 21 (a) a ah os ass fon ard eer eee 236 _ 
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